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ALABAMA— <1  Minor)  18;  (1  Stew.)  18;  (2  Stew.)  19,  90t  (S  Stew.)  80^  81; 

(1  Stew.  JtP.)  81;  (1»2, 8  Stew,  k,  P.)  88;  (4, 0 Stew.  Jt P.)  84;  (0  Stew. 

Jt  P.,  and  1  Porter)  86;  (1,  2  Porter)  87;  (3,  4  Porter)  80;  (4, 0,  6  Porter) 

80;  (6^  7  Porter)  81;  (8»  9  Porter)  88;  (1)  84,  85;  (2,  3)  86;  (3,  4)  87; 

(4,  6)  80;  (6,  7)  41;  (7.  8)  48;  (9,  10)  44;  (11,  12)  46;  (13.  14.  15)  48; 

(15,  16)  50;  (17,  18)  58;  (18,  19)  54;  (20,  21)  56;  (22,  23)  58;  (24,  25) 

60;  (26,  27)  68;  (28,  29)  65;  (29,  30,  31)  68;  (31.  32,  33)  70;  (33,  34. 35) 

78;  (35,  36,  37)  76;  (37,  d8)  70;  (38)  81,  88;  (39)  84,  87;  (39,  40)  8a 
ABXANSAft-(l.  2)  88;  (2)  85;  (3)  86;  (4)  87,  88;  (5)  80,  41;  (6)  48;  (7,  8) 

44,  46;  (8,  9)  47;  (9, 10)  50;  (10, 11)  58;  (11, 12)  54;  (12, 13)  56;  (1S» 

14)  58;  (14, 15)  60;  (15, 16)  68;  (17, 18)  65;  (18, 19)  68;  (19)  70;  (20)  78; 

(21,  22)  76;  (22,  23)  79;  (24)  81,  87,  8a 
Oalhobnia— {!)  58,  54;  (2)  56;  (3)  58;  (4)  60;  (5)  68;  (6)  65;  (7,  8;  68; 

(9,  10, 11)  70;  (12,  13,  14)  78;  (14,  15^  16, 17)  76;   (17,  18,  19)  79;  (19; 

20,  21)  81;  (21)  88;  (22,  23)  88;   (24»  25,  26^  27)  85;  (27,  28,  29)  87; 

(29,  30,  31)  89. 
COHHsonoirr~-(Kirby,  and  1,  2  Boot)  1;  (1,  2  Day)  8;  (3  Day)  8;  (4  Day)  4; 

(5  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  18;  (6)  16;  (7)  18;  (8)  80; 

(9)  81;  (10)  85,  86,  87;  (11)  87,  89;  (12)  80,  81;  (13)  38;  (13, 14)  85; 

(14)86;  (15)88,89;  (16)41;  (17, 18)  44;  (18)46;  (19)48;  (19,  20)  50; 

(20)  58;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60;  (23,  24)  68;  (25)  65; 

(25, 26)  68;  (27)  71;  (28)  78;  (29)  76;  (29, 80)  79;  (31)  81,  83;  (32)  85; 

(32,  33)  87;  (33)  89. 
DBJkWABX— (1  Harr.)  88^  85,  86,  87;  (2  Hajr.)  89,  80,  81,  88;  (4  Harr.> 

48,  44;  (5  Hair.)  4^  60;  (1  Hooat.)  68,  68^  71;  (2  Honat,  2  Del 

Ch.)  78;  (2  Hooat.)  81;  (2  Honat)  88;  (3  Honat.)  89. 
lUnuDA— (1)  44,  46;  (2)  48^  50;  (3)  58;  (4)  54,  56;  (5)  58;  (6)  68^  65| 

(7)  68;  (8)  71,  78;  <9)  76,  79;  (10)  81;  (11)  S% 
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0»»oiA— (1  T.  U.  P.  GharltoD)  4;  (1)  44;  A  8)  46;  (4^  6)  48;  (6^  7)  M| 
(8, 9)  68;  (9, 10)  M;  (U,  12)  66;  (12, 13, 14)  68;  (10, 10)  60;  01. 19, 19) 
68;  (19,  20)  66;  (21,  22,  23)  68;  (24,  25^  28)  71;  (27, 28)  78;  (29)  74; 
(29,  80,  81)  76;  (31,  32)  79;  (33)  81,  88;  (34,  86)  89. 

Illinois— (Breeae)  8;  (1  Soun.)  86»  86,  87,  88^  89,  80,  88, 83;  (2  Soam.) 
88,  86;  (3  Scam.)  86;  (3,  4  Scam.)  88;  (4  Scam.)  89;  (1  Gilm.)  41; 
(2  Gilm.)  48;  (3  Gilm.)  44;  (4  GQm.)  46;  (0  QHm.)  4S,  60;  (11)  60| 
(11,  12)  68;  (12,  13)  64;  (13,  14)  66;  (14,  16)  68;  (16)  60;  (16)  61;  (16^ 
17)  68;  (17,  18)  66;  (18,  19)  68;  (19,  20,  21)  71;  (21,  22,  23)  74;  (23^ 
24»  26)  76;  (28,  26,  27)  79;  (27,  28,  29,  80)  81;  (30,  31,  32,  83)  88;  (33^ 
84,  36,  86)  86;  (36,  87,  88)  87;  (39,  40,  41,  42)  89. 

IvDLUf ▲— (1  Blackf.)  18;  (2  BUckf.)  18, 80,  81;  (3  BUckf.)  86, 86;  (4  Blackf.) 
88,  89,  80,  88;  (6  Blackf.)  88,  88,  86,  86;  (6  BUckf.)  86,  88,  89; 
(7  BUckf.)  89,  41,  43;  (8  BUckf.)  44,  46;  (1)  48,  60;  (2)  68;  (2,  3) 
64;  (3)  66;  (4)  68;  (6,  6)  61;  (6.  7)  68;  (7,  8)  66;  (9,  10)  68;  (10,  11) 
71;  (12,  13)  74;  (14,  16)  77;  (16,  17)  79;  (18,  19)  81;  (20^  21)  88;  (22; 
23)  86;  (24,  26)  87;  (26,  27)  89. 

Iowa— (Morris)  89,  41,  48;  (1  G.  Graene)  46,  48,  60;  (2  G.  Greene)  68; 
(3  G.  Greene)  64,  66;  (4  G.  Greene)  61;  (1,  2)  68;  (2)  66;  (3,  4)  66; 
(4,  6)  68;  (6, 7)  71;  (7,  8,  9,  10)  74;  (10, 11)  77;  (11,  12)  79;  (13, 14)  81; 
(14,  16)  83;  (16,  17,  18)  86;  (18,  19)  87;  (20,  21)  89. 

KAN8Afl~-(l)  81;  (1,  2)  83;  (2)  86;  (3)  87,  89. 

bNTUOKY— (1  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marah.)  10;  (2  A.  K.  Mariih.,  and  litt  SeL  Cat.)  18; 
(3  A.  K.  Marsh.,  and  1,  2  Litt.)  18;  (3,  4  Litt)  14;  (1,  2  Men.,  and  8 
litt)  16;  (3,  4  Mon.)  16;  (6,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  6  J.  J.  Marsh.)  80;  (6,  6  J.  J.  Marsh.)  88;  (7  J.  J. 
Marsh.)  88,  83;  (1  Dana)  86;  (2  Dana)  86;  (3  Dana,  88;  (4  Dana)  89; 
(6  Dana)  30;  (6,  7  Dana)  38;  (8.  9  Dana)  83;  (9  Dana,  and  1  B.  Mon.) 
86;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  89;  (4,  6  R 
Mon.)  41;  (6,  6  B.  Mon.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  46;  (7,  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  60;  (10,  11  B.  Mon.)  68; 
(12  R  Mon.)  64;  (13  B  Mon.)  66;  (14  B.  Mon.)  68;  (14, 16  B.  Mon.)  61; 
(16,  16  R  Mon.)  68;  (17  B.  Mon.).  66;  (18  R  Mon.)  68;  (1  Mete.)  71; 
(2  Mete.)  74;  (3  Meta)  77,  79;  (4  Mete.)  81,  83;  (1  DavaU)  86;  (2 
Duyall)  87;  (1  Bosh)  89. 

LoD<BiAi«A>-(l,  2,  3  Mart.)  6;  (3,  4  Mart)  6;  (6,  6, 7  Mart)  18;  (8, 9, 10, 11, 
12  Mart.)  13;  (I,  2  Mart,  N.  S.)  14;  (3  Mart.,  N.  S.)  16;  (4,  6  Mart, 
N.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,,  N.  8.)  19, 
80;  (1,  2)  80;  (2,  3)  88;  (3.  4)  83;  (6.  6)  86;  (6,  7)  86;  (8)  88;  (9,  10) 
89;  (11)  80;  (12)  88;  (13,  14)  33;  (16,  16)  86;  (17, 18, 19)  86;  (1  Bob.) 
86;  (1,  2,  3  Rob.)  38;  (4,  6,  6  Rob.)  39;  (6,  7,  8,  9  Bob.)  41;  (10,  11, 
12  Rob.)  43;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(6  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (16 
Ann.)  77;  (16  Ann.)  79;  (17  Ann.)  87;  (18  Ann.)  89. 

IfAliiB— (1  Greenl.)  10;  (2  GreenL)  11;  (3  Greenl.)  14;  (4  GreenL)  16; 
(6  GreenL)  17;  (6  Greenl.)  19;  (6,  7  GreenL)  80;  (7,  8  €keenL)  88;  (8,  9 
Greenl.)  83;  (10  Me.)  86;  (11)  86,  86;  (12)  88;  (13)  89;  (14)  80,  31; 
(16)  38;  (16,  16)  88;  (17)  86;  (18, 19)  86;  (20)  37;  (21, 22)  88;  (22, 23> 
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89;  (23,  24)  41;  (25)  48;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (»,  SO,  SI) 
60;  (31,  82)  68;  (32,  33)  64;  (34,  35)  66;  (35,  36,  37)  68;  (S7)  69;  (38) 
61;  (39,  40)  68;  (41,  42)  66;  (43,  44)  69;  (45,  46)  71;  (46,  47)  74;  (48^ 
49)  77;  (50)  79;  (51)  81;  (52)  88;  (53)  87;  (53,  M)  89. 
MiJtTLANi><-(l,  2^  3,  4  H.  Jt  M.)  1;  (1  H.  k  J.)  8;  (2  EL  ft  J.)  8;  (3  H.  ft  J.) 
6,  6;  (4  H.  ft  J.)  7;  (5  H.  ft  J.)  9;  (6  H«  ft  J.)  14;  (7  H.  ft  J.)  16;  (1  BL 
Gh.)  17,  18;  (1  H.  ft  G.)  18;  (1,  2  GiU  ft  J.)  19;  (2  BL  C7h.,  and  2^  3  G. 
ft  J.)  80;  (3  BL  Ch.,  and  3  G.  ft  J.)  88;  (4,  5  G.  ft  J.)  88;  (5, 6  G.  ft  J,\ 
86;  (6,  7  G.  ft  J.)  86;  (7  G.  ft  J.)  88;  (8  G.  ft  J.)  89;  (9  G.  ft  J.)  81; 
(10  G.  ft  J.)  88;  (11  G.  ft  J.)  88,  86,  87;  (12  G.  ft  J.)  88;  (1  Gill)  89; 
(2  Gill)  41;  (3  Gill)  43;  (4  Gill)  45;  (5,  6  GUI)  46;  (6, 7  Gill)  48;  (8  GiU) 
60;  (9  Gill)  68;  (1)  64;  (2,  3)  66;  (4,  5)  69;  (5,  6,  7)  61;  (8)  68;  (9)  66; 

(10. 11)  69;  (12, 13)  71;  (14, 15)  74;  (16,  17)  77;  (17, 18)  79;  (18, 19)  81; 
(20,  21)  88;  (22)  86;  (23,  24)  87;  (24,  25)  89;  (25,  26)  9a 

liA8BACHU8RTB-<QiiiiiC7)  1;  (1)  8;  (2,  3, 4)8;  (5,  6)  4;  (7,  8)  6;  (9, 10, 11)  6; 
(12, 13, 14)  7;  (15, 16)  8;  (17)  9;  (1  Pick.)  U;  (2  Pick.)  18;  (3  Pick.)  16; 
(4,  5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  80;  (11, 12 
Pick.)  88;  (12,  13  Pick.)  84;  (13,  14,  15  Pick.)  86;  (15,  16  Pick.)  86; 
(16, 17  Pick.)  88;  (18  Pick.)  89;  (19  Pick.)  81;  (20 Pick.)  88;  (22Pick.) 
83;  (23  Pick.)  84;  (24  Pick.,  and  1,  2  Mot.)  86;  (2,  3  Met.)  87;  (S,  4,  5 
Met.)  88;  (5,  6,  7  Met.) 89;  (7,  8  Met.)  41;  (9, 10 Met.)  48;  (11, 12  Met) 
46;  (12,  13  Met)  46;  (1,  2  CaBh.)  48;  (3,  4  Chub.)  60;  (5  Cosh.)  61; 
(5,  6  Cash.)  68;  (6  Cash.)  68;  (7,  8  Cash.)  64;  (9  Cash.)  66,  67;  (10 
Cash.)  67;  (11, 12  Cuah.)  69;  (1, 2  Gray)  61;  (3 Gray)  68;  (4  Gray)  64; 
(5,  6,  7  Gray)  66;  (8,  9,  10  Gray)  69;  (10,  11,  12  Gray)  71;  (12^  13,  14 
Gray)  74;  (14, 16, 16)  77;  (1,  2  Allen)  79;  (3  Allen)  80;  (3,  4, 5  Allen)  81; 
(6,  7  Allen)  83;  (8,  9  Allen)  86;  (10,  11  Allen)  87;  (12,  13  Allen)  90. 

MiCHiGASv— (1  Doug.)  40,  41;  (2  Doug.)  48,  45, 47;  (1)  48^  61,  68;  (2)  66» 
67;  (2,  3)  69;  (3)  61,  64;  (4)  66,  69;  (5)  71;  (5,  6)  78;  (6,  7)  74;  (8^ 
0)  77;  (9)  80;  (9,  10)  81;  (10,  11)  88;  (11,  12)  88;  (12)  86;  (13)  87; 
(14,  15)  90. 

Minnesota— (1)  55,  61,  66,  69;  (2)  78;  (3)  74;  (4,  5)  77;  (5,  6)  80;  (7,  8) 
88;  (8)  83;  (»)  86;  (10,  11)  88;  (12)  90. 

Mis«8siPPi— (Walker)  18;  (1  How.)  86, 88^  89, 81;  (2  How.)  88;  (3, 4  How.) 
34;  (4,  5  How.)  35;  (5  How.)  87;  (6  How.)  88;  (7  How.,  and  1  Smedes 
ft  M.)  40;  (2,  3  Smedea  ft  M.)  41;  (4,  5 Smedee  ft  Bl)  48;  (5, 6^  7  Smedee 
ft  M.)  46;  (8,  9  Smedes  ft  M.)  47;  (9,  10  Smedee  ft  M.)  48;  (11  Smedes 
ft  M.)  49;  (12,  13  Smedee  ft  M.)  51;  (13,  14  Smedee  ft  M.)  58;  (23)  56» 
67;  (24,  25)  57;  (25,  26)  59;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66; 
(33,  34)  69;  (35,  36)  78;  (36)  74;  (37,  38)  76.;  (38,  39)  77;  (39)  80; 
(40,  41)  90. 

Missouri— (1)  13, 14;  (2)  88;  (3)  88,  83,  85,  86;  (4)  88,  89,  81;  (5)  81, 
88;  (6)  84,  85;  (7)  87,  88;  (8)  40,  41;  (9)  48;  (9, 10)  45;  (10^  11)  47; 

(11. 12)  49;  (12)  51;  (13)  58;  (14, 15)  56;  (15, 16, 17)57;  (17, 18»  19)  59; 
(19,  20)  61;  (20, 21,  22)  64;  (22,  23,  24)  66;  (24,  25,  26)  69;  (26^  27)  78; 
(28)  75;  (29,  80,  31)  77;  (31)  80;  (32,  83)  88;  (33,  34)  84;  (84, 86)  86; 
(35,  36,  37)  88;  (37,  38,  39)  9a 

HSTADA— (1,  2)  90. 

Kkw  Hampwhtrb--(1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  80,  88;  (6)  88^  86^  86; 
(7)  86,  88;  (8)  88,  89,  81;  (9)  81,  88;  (10)  84;  (11)  35;  (12)  87;  (13) 
1:  (13,  14)  40;  (15,  16)  41;  (16,  17)  48;  (18)45,  47;  (19)  49;  (19,  2Q| 
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61;  (21,  22)  68;  (22,  23,  24)  66;  (24,  25,  26)  67;  (26,  27,  28)  69;  (2^ 
29)  61;  (30, 31,  32)  64;  (33, 34)  66;  (34, 35)  69;  (36,  37)  78;  (37, 38,  39)  76| 
(40,  41,  42)  77;  (42,  43)  80;  (43,  44)  8S;  (44,  45)  84;  (45)  86;  (46)  88; 
(47)  90. 
Hbw  Jebsey— (CV>xe)  1;  (I  Pen.)  8;  (2  Pen.)  4;  (1  South.)  7;  (2  South.)  8; 
(1  Halst.)  10;  (2  Halst.)  11;  (3  Habt)  14;  (4  Halst.)  17;  (5  Halst.)  18; 
(6  Halst.)  19,  20;  (1  Sax.,  7  Halst.)  81;  (1  Gr.,  1  Sax.,  7  Halst.)  88; 
(1  Sax.,  1  Or.)  83;  (1,  2  Or.)  86;  (2  Or.)  87;  (3  Or.)  88,  89;  (2  Or.  Ch.) 
89;  (1  Harr.,  3  Or.  Ch.)  31;  (1  Harr.,  1  Or.  Ch.)  38;  (2  Harr.,  1  Or.  Ch.) 
34;   (1  Or.  Ch.,  2,  3  Harr.)  86;   (3  Harr.)  37;  (3  Or.  C^,  1  Spencer,  3, 

4  Harr.)  88;  (1  Spencer,  3 Or.  Ch.)  40;  (3 Or.  Ch.)  41;  (1  Spencer,  30r. 
Ch.,  1  Halst.  Ch.)  43;  (1  Spencer,  1  Halst.  Ch.)  48;  (1  Zab.,  2  Halst.  Ch.) 
47;  (2  Zab.,  3  Halst.  Ch.)  61;  (2,  3  Zab.)  63;  (3  Zab.,  4  Halst.  Ch.)  66; 
(3 Zab.,  1  Stock.  Ch.)67;  (4 Zab.,  1  Stock.  Ch.)  69;  (4Zab.)  61;  (4Zab., 

I  Dutch.,  1,  2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (1  Dutch.)  67; 
(2  Dutch.,  3  Stock.  Ch.)  69;  (3  Dutch.,  1  Beasley's  £q.)  78;  (4  Dutch.) 
76;  (4  Dutch.,  2  Beasley'a  Eq.)  78;  (5  Dutch.,  1  McCarter)  80;  (1  Vroom, 
1,  2  McCartcr's  Eq.)  88;  (1  C.  E.  Oreen's  Eq.)  84;  (1,  2  Vroom,  2  C.  K 
Oreen's  Eq.)  86;  (2  C.  E.  Oreen's  Eq.)  88;  (3  Vroom,  2,  3  C.  E.  Oreen'i 
Eq.)90. 

Hbw  York— (1»  2  Johns.  Cas.)  1;  (3  Johns.  Cas.,  1,  2  Cal  Cas.,  1,  2,  3  CaL) 
8;  (1,2, 3  Johns.)  8;  (4,  5  Johns.)  4;  (6,  7,  8  Johns.)  6;  (9,  10,  11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Oh.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  18;  (Hop.  Ch.,  and  2  Cow.)  14;  (3,  4, 

5  Cow.)  16;  (6  Cow.)  16;  (7  Cow.)  17;  (8,  9  Cow.)  18;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  5,  6  Wend.)  81;  (2,  3  Paige, 
6,  7,  8  Wend.)  88;  (3  Paige)  88,  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  10, 

II  Wend.)  86;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  Paige,  13,  14  Wend.) 
1S8;  (6  Paige)  89;  (15,  16  Wend.)  30;  (6,  7  Paige,  17,  18  Wend.)  31; 
<7  Paige,  19,  20  Wend.)  38;  (7,  8  Paige,  21,  22  Wend.)  34;  (23,  24,  25 
Wend.,  8  Paige)  36;  (25,  26  Wend.,  1,  2  Hill,  9  Paige)  37;  (9  Paige,  2,  3 
Hill)  88;  (10  Paige,  4,  5,  6  HiU)  40;  (6  Hill)  41;  (7  Hill,  10,  11  Paige) 
48;  (1,  2  Denio,  11  Paige,  1  Barb.  Ch.)48;  (1,  2  Barb.  Ch.,  3  Denio)  46; 
(4,  5  Denio,  2  Barb.  Ch.)  47;  (3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3) 
61;  (3,  4)  63;  (4,  5,  6)  66;  (6,  7)  67;  (7,  8,  9)  69;  (9,  10)  61;  (11,  12) 
68;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  78:  (18,  19,  20)  76; 
(21,  22)  78;  (23,  24)  80;  (24,  25,  26)  88;  (26, 27,  28)  84;  (28,  29,  30)  86; 
(31,  32,  33,  34)  88;  (34,  35)  90. 

HOBTH  Ca&olina— (1  Mart.,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Conf.)  8; 
(1  Murph.)  8,  4;  (2  Murph.)  6;  (1,  2  Law  Rep.)  6;  (1 T.  R.)  7;  (3  Murph., 

1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  16;  (1  Dev.)  17; 
(2  Dev.)  18^  81;  (1  Der.  Eq.)  18;  (3  Dev.,  2  Dev.  Eq.)  88,  84;  (4  Dev., 

2  Dev.  Eq.)  86;  (4  Dey.,  2  Dev.  Eq.,  1  Dev.  9tB,,l  Dev.  &  B.  Eq.)  87; 
(1,  2  Dev.  Jt  R,  1  Dev.  k  R  Eq.)  88^  80;  (1  Dev.  JtR  Eq.,  2  Dev.  JtR) 
81;  (3,  4  Dev.  &  R,  2  Dev.  &  R  Eq.)  88;  (4  Dev.  &  B.,  2  Dev.  Jt  R  Eq.) 
84;  (1  Ired.)  86;  (1  Ired.  Eq.)  86;  (2  Ired.)  37;  (2,  3  Ired.,  2Ired.  Eq.) 
88;(3,4Ired.,2,3Ired.Eq.)40;  (4,  5  Ired.,  3  Ired.  Eq.) 48;  (5,  6  Ired. 
8^  4  Ired.  Eq.)  44;  (6,  7  Ired.,4  Ir«d.  Eq.)46;  (7, 8  Ired.,  4,  5  Ired.  Bq.) 
47;  (8,  9  Ired.,  5  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  61;  (II 
Ired.,  7  Ired.  Bq.)  68;  (12,  13  Ired.,  Sired.  Eq.)  66;  (13Ind.,  8Ind. 
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IBq.,  Basbee  L.,  Basbee  Eq.)  57;  (Boibee  Lb,  1  Jodm  Lb,  Bnabee  £q.,  1 
Jones  Eq.)  50;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  %  S 
Jones  L.)  64;  (3,  4  Jones  L.,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4^  6  Jones 
L.)  60;  (5,  6  Jones  L.,  4  Jones  Eq.)  78;  (4, 5  Jones  Eq.,  7  Jones  L.)  75; 
(6, 6  Jones  Bq.,  7, 8  Jones  L.)  78;  (8  Jones  L.)  80;  (6  Jones  Eq.,  8  Jones 
L.)  88;  (1  Winst.  L.)  84;  (1,  2  Winst.  L.,  Winst  Eq.)  86. 

Ohio— (1)  13;  (2)  15;  (3)  17;  (4)  10,  80;  (6)  88,  84;  (6)  85,  87;  (7)  88, 80| 
(8)  31,  38;  (9)  34;  (10)  36;  (11)  37,  38;  (12)  40;  (13)  48;  (14,  16)  45» 
(le)  47;  (17)  40;  (18)  51;  (19)  53;  (20)  55;  (1,  2  Ohio  St)  50;  (8,  4 
Ohio  St)  68;  (4,  6  Ohio  St)  64;  (5,  6  Ohio  St)  67;  (7,  8  Ohio  St)  70; 
(8,  9)  78;  (10,  11)  78;  (12)  80;  (13, 14)  88;  (14)  84;  (16)  86;  (16)  8a 

Obmoh— (1)  68,  75;  (1,  2)  80;  (2)  88,  84,  8a 

PSRVSTLYAKXA— (1  Add.,  1,  2,  3  DslL,  1,  2Teates)  1;  (1  Bin.,  3, 4  Testes)  8| 
(2  Bin.)  4;  (3,  4  Bin.)  5;  (6,  6  Bin.)  6;  (1,  2  Serg.  k  &.)  7;  (3»  4  Serg.  h 
&.)  8;  (5,  6  Serg.  k,  K)  0;  (7  Serg.  ft  R.)  10;  (8,  9  Serg.  ft  R.)  U;  (10 
Serg.  ft  K)  13;  (11,  12  Seig.  ft  R.)  14;  (13  Serg.  ftK)  15;  (14,  16,  16 
Serg.  ft  K)  16;  (17  Serg.  ft  R.)  17;  (1  Rawle)  18;  (2  Rawle)  10;  (2 
Eawla,  1,  2  Penr.  ft  W.)  81;  (3  Rawle,  2,  3  Penr.  ft  W.)  83,  84;  (4 
Rawle,  1,  2  Watte)  86;  (4  Rawle,  2,  3  Watte)  87;  (6  Rawle,  4  Watte) 
88;  (1  Whart)  80;  (1,  2  Whart,  6  Watte)  30;  (6  Watte,  3  Whart)  31; 
(7Watte)38;  (4Whart.)33;  (8, 9 Watts,  4,  6  Whart) 34;  (9,  lOWatte, 
6  Whart)  36;  (6  Whart,  1,  2,  3  Watte  ft  S.)  37;  (3  Watte  ft  S.)  38; 
(3,  4,  5  Watte  ft  S.)  30;  (5,  6  Watte  ft  S.)  40;  (7,  8,  9  Watte  ft  S.)  48; 
(1,  2  Pa.  St)  44;  (2,  3,  4, 6)  45;  (6,  6,  7)  47;  (7,  8, 9, 10)  40;  (1(1, 11, 12) 
51;  (13, 14, 16)  53;  (16, 17, 18)  55;  (18, 19,  20)  57;  (20, 21)  50;  (22)  60; 
(22,  23,  24)  68;  (24,  25)  64;  (26, 27)  67;  (28,  29)  70;  (29,  30^  31,  32)  78; 
(32,  33,  34)  75;  (35,  36^  37)  78;  (38,  39,  40,  41)  80;  (41,  42, 43)  88;  (44, 
45,  46)  84;  (46,  47,  48)  86;  (48,  49,  50,  51)  8a 

Bhodb  Island— (1)  10, 36,  61,  53:  (2)  55,  57,  60;  (3)  68;  (S,  4)  67;  (4, 6) 
70;  (5)  73;  (6)  75,  78;  (7)  80,  88,  84;  (8)  86. 

South  Caiiolina— (1,  2  Bay,  1  Deaau.  Eq.)  1;  (2  Desan.  Eq.,  1  Brer.)  8; 
(2  Brev.)  3;  (3  Desau.  Eq.,  2  Brev.)  4;  (3  Deaan.  Eq.,  3  Brev)  5; 
(4  Desau.  Eq.,  3  Brev.)  6;  (1  Nott  ft  M.)  0;  (1  Nott  ft  M.,  1  McCord)  10; 
(1,  2  Mill)  18;  (2  McCord)  13;  (1  Harp.  Eq.)  14;  (3  McCord)  15;  (1,  2 
McCord  Ch.)  16;  (4  McCord)  17;  (1  Harp.)  18;  (1  Bai.)  10;  (I,  2  BaL, 
1  Bai  Eq.)  81;  (2  Bai.,  1  Bai.  Eq.,  1  Rich.  Eq.)  83;  (1  Rich.  Eq.)  84; 
(1  Hill,  1  Hill  Ch.)  86;  (2  Hill,  1,  2  HiU  Ch.)  87;  (2  HiU  Ch.)  80;  (3  Hill, 

1  Riley,  1  Riley  Ch.,  2  Hill  Ch.)  30;  (Dudley)  31;  (Rice)  33;  (Chevea) 
34;  (1  McMulL)  36;  (1  McMulL  Eq.,  2  McMull.)  37;  (2  McMulL,  1 
Spears  Eq.)  30;  (1  Spears,  1  Spears  Eq.)  40,  48;  (1  Rich.  Eq.,  1  Rich.| 

2  Spears)  48;  (1,  2  Rich.,  1,  2  Rich.  Eq.)  44;  (2,  4  Rich.)  45;  (2  Rich. 
Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  40; 
(3,  4  Strob.,  3  Strob.  Eq.)  51;  (4,  5  Strob.,  4  Rich.,  4  Strob.  Eq.)  53; 
(3,  4  Rich.  Eq.,  4,  5,  6  Rich.)  55;  (4  Rich.  Eq.,  6  Rich.)  57;  (5,  6  Rich. 
Eq..  6  Rich.)  60;  (6,  7  Rich.  Eq.,  7,  8  Rich.)  68;  (7,  8  Rich.  Eq.,  8,  f 
Rich.  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Rich.  Eq.,  10,  11  Rich.  L.)  70^ 
(10  Rich.  Eq.,  11  Rich.  L.)  73;  (12  Rich.  L.,  11  Rich.  Eq.)  75;  (12  Rich. 
L.,  11,  12  Rich.  Eq.)  78. 

Inrsissxx— (1  Overt)  3;  (1  CSooke,  2  Overt)  6;  (3,  4,  6  Hay.)  0;  (Peck)  14; 
(M.  ft  Y.  17;  (1,  2,  3  Yerg.)  84;  (4,  5  Yerg.)  86;  (6,  7  Yerg.)  87; 
8  Yerg.)  80;  (9, 10  Yerg.)  30;  (10  Yerg.)  31;  (1  Meigs)  33;  (1  Hamph.) 
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34;  (1  Aimpli.)  80,  87;  (8  Hmnph.)  80|  (4  Hmnph.)  40|  (5  HunplL) 
48;  (6  Humph.)  44;  (7  Hmnph.)  46;  (8  Humph.)  47;  (8, 9  Humph.)  48t 
<9,  10  Humph.)  61;  (10^  H  Humph.)  68;  (1  Swia)  66, 67;  (2  Swwi)  68; 
(1  Sneed)  60;  (1,  2  Snaed)  68;  (2  Sneed)  64;  (3  Snoed)  66;  (8, 4  Snaed) 
67;  (4,  0  Sneed)  70;  (5  Sneed,  1,  2  Head)  78;  (2,  8  Head)  76;  (1  Cold- 
weU)  78;  (2  OddweU)  8a 

TnLuMD  46;  (2)47;  (8)49;  (4.5)61;  (5^6)66;  (6)66;  a  8,  9)  68; 
(9,  10,  11)  60;  (11,  12,  18)  68;  (18,  14,  15)  66;  (16^  17,  18)  67;  (18^  19, 
20)  70;  (20,  21,  22)  78;  (22)  76;  (23,  24)  76;  (25,  25  Snpp.)  78;  (26) 
80^  88;  (28^  27)  84;  (27)  86. 

VnMOirr-(l  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  8;  (1  D.  Chip.)  6, 18; 
(1  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)  81,  88;  (4) 
88,84;  (5)86;  (6)87;  (7)89;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 
(18)87;  (14)89;  (15)40;  (16,  17)48;  (17,  18)44;  (18, 19)46;  (19)47; 
(20)  49;  (20,  21)  60;  (21,  22)  68;  (22,  23)  64;  (23)  66;  (24,  26)  68;  (25, 
26)  60;  (26,  27)  68;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (30,  31X78;  (31, 
82)  76;  (32,  33)  78;  (33, 34)  80;  (35)  88;  (86,  86)  84;  (86,  87)  86;  (37, 

88)  8a 

VxMDriA— {IJeff.,  1,2  Wash.,  1,  2CaU)l;  (3, 4,  5  Call)  8;  (1,  2Hen.&M., 

6 Call)  8;  (4  Hen.  ft  M.,  1  Mnnf.)  4;  (1  Va.  Cat.,  2, 3  Mnnf.)  6;  (4  Mnnf.) 

6;  (5  Mnnf.)  7;  (6  Mnnf.)  8;  (1  Gilm.)  9;  (1  Band.)  10;  (2  Raod.)  14; 

(8,  4,  Rand.)  16;  (5  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  81; 

(8  Leigh)  83;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (5  Lof^)  87;  (6  Leigh)  89; 

(7  Leigh)  80;  (8  Leigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Leigh)  86; 

(11, 12 Leigh)  87;  (I  Rob.)  89, 40;  (2  Rob.)  40;  (1  Gratt)  48;  (2Qzmtt) 

44;   (8Gb»tt)46;   (4  Gratt)  47;   (4,  5  Gratt)  60;   (5,6Gntt)68; 

(7Gkatt)  64;  (7,  8  Gratt)  66;  (9  Gratt)  68;  (9,  10  Gratt)  60;  (11 

Gratt)  68;  (12  Gratt)  66;  (13  Gratt)  67;  (18Gkatt)  70;  (UQntt)  78; 

(15  Gratt)  76;  (15,  16  Gratt)  78;  (16  Gratt)  80^  84^  8a 
Wan  VotaiNiA— (1)  8a 
Wooowsuf— {1  Pin.)  89,  40,  48,  44;  (2  Pm.,  1  Chand.)  68;  (2;3FS]L,fl;8 

Chand.)  64;  (3  Pin.)  66;  (1, 2)  60;  (3)  68;  (4)  66;  (5)  68;  (6)  70;  (7)  78; 

a,  8,  9,  10)  76;  (10,  11,  12)  78;  (18, 14)  80|  (15,  16)  88;  (H  17)  84; 

(17,  18)  86;  (19,  20)  8a 
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Bamnm  y.  Bamnm PerTpeiiiiUkB 26  Md.  119 88 

Beiaiegel  y.  N.  Y.  Central  R.  R.  Co. NegHgenee. 34  N.  T.  622. 741 

BenneU's  Adm'r  y.  RaaaeU'a  Ki^x.Pleadmg  andprae,2d  Mo.  152. 467 

Boardman  y.  Spooner SttOiae  qf/ramd$, .  13  Allen,  363. 196 

^^iS!^^^*°"^^^'*^^"  }^~-~^ 36  N.  Y.  131 787 

Boston  etc.  IceCa  y.  Royal  Ins.  Cc/nMfronee. 12  Allen,  381 161 

'il^T^iis^taSS^Co.  \Cofymakm 3 Vroom, 828. . . . .  669 

Bryson  y.  Rayner. Pledge 26Md.424 69 

BnUicm  Mw^  Co.  y.  <5J»w«  J iTmat oihI iiiliifaa. .  2Ney.l68 526 

Gold  and  Silyer  Minmg  Co.       \  ■"•»«■  «»»•  T/mmw^, .  «•  x^«t.  aw.......  va« 

Bordeno  y.  Amperse Married  wmnm.. . .  14  Mich.  91 226 

Carr  y.  Yoose. SaoecMme, 39  Mo.  346. 470 

Chonteany.  €k>ddin Aueikm 39  Mo.  229 462 

City  of  St.  P^nly.  Colter OomtiMknallauf,  .12  Minn.  41 278 

CUppy.  Fnllerton. WiUe. 34N.  Y.  190 680 

Clark  y.  Pacific  Railroad Common  cofTien  .  .39  Mo.  184 468 

Cofihiany.  Bank  of  Kentucky.... CofMtitetibfia/<a«0.. 40  Miss.  2^ 311 

Coffman  y.  Bank  of  Kentucky. . .  ,Neg.  ineirumente,.  .41  Miss.  212. 371 

Conyerso  y.  Blnmrich Vendor  and  vendee,  14  Mich.  109 230 

Coxy.  Smith. IniereeL 1  Key.  161 476 

Cmmery.  Reford. Hueband  ami  wife.  2  C.  B.  Gt«SB»  867.  594 
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HAKB.  SUBJSOT.  &BP01T.  FACB. 

BuiaT.ThiMN»t.BaiikofBo>ioD.^aiiibaiul&ml%.18Al]«^       SIS 

Davis  BQd  Wife  ▼.  WetherelL Dower-horMK^dM. .  13  Allea,  60. 177 

Donaldson  ads.  State dmtpbuey. 8  Vroom,  161 649 

Doty  ads.  State C<MtempL 8Vroom,403 671 

Dwight  ▼.  Mayor TaaoaUon. 12  Allen,  816 149 

Edwards  ▼.  Chandler ZAM 14  Mich.  471 249 

Ela  y.  Edwards. Bh^nandadm'n.  .13  Allen,  48 174 

Emstv.  Hudson RiyerR.IL  Co... jVeyfi^Tefiee. S5N.  Y.  9 761 

FraQkUn  y.  Fisk. Waien 13  Allen,  211 194^ 

Gage  y.  Morse SMppmg 12  Allen,  410 165 

^t^^^"^''  ^^}a^. 88  Mo.  60. 4a 

oib««v.ch,dio... 1 6^3!s;a^  h  *^""- *" «* 

Oilman  y.  Eastern  R.  R.  Co Meuter and mrvantiZ  AXLea^  ^33. 210 

Goodrich  y.  Bnrbank Vendor  and  vefide§, 12  Allen,  469. 161 

Gragg  V.  Martin AsaigwnenU 12  Allen,  496 164 

Halsey  y.  McLean Oarpora^on$ 12  Allen,  438. 167 

Hamliny.  Parsons  and  Wife Mortgage 12  Minn.  108 284 

Hammond  y.  Haines CcnBtUwtkmoLlatiw .  .26  Md.  641 77 

Haryey  y.  Sides  Silver  Mining  Go.  ,Damage9 1  Key.  639 510 

Hawralty  y.  Warren. Vendor ondvtnitB,  3  C.  E.  Green,  124i  618 

^IS^LoL.tSl.^''^  f^-*»^ «  O.B.Or««.W.  601 

Holmes  y.  Wakefield RaUroad* 12  Allen,  680. 171 

Hope  Matoal  Ins.  Co.  y.  flyrm, ,  .Ckmttitutkmal law.  ,SS  Uo.  48B 438 

Howard  y.  Richards  and  Richards.  Costo—jfM^nMfrfff. .  2  Key.  128 620 

Huelsenkamp  y.  Citizens'  R'y  Co.  .Comnumearriert, .  .37  Mo.  637 899 

Jackson  y.  aeyeland Deedi 16  Mich.  94 266 

Jones  y.  Jones Dhforce 3  C.  £.  Green,  88. .  607 

Jonesy.  Moseley Willi. 40  Miss.  261 827 

Kelly  y.  Drew irarrMnHNnm....  12  Allen,  107 138 

Kingsbury  y.  Dedham EHghwc^t 13  Allen,  186 191 

Kinney  y.  Central  R.  R.  Co ..I^egUgenee 3Vroom,407 675 

Lamberton  y.  Windom. Pledge. 12  Minn.  232. 801 

Iaw  y.  Stokes Agenqf. 8  Vroom, 249.. . . .  665 

Leey.Lake. Dedkaikm. 14  Mich.  12. 220 

Lewis  y.  Campan J^^vll^-^leensn.. . .  14  Mich.  468 245 

Lewis  y.Sohenok  and  Smith Ntg.  m$trmieiU$. . .  3  C.R.  Green,  459.  631 

Lobdelly.  Simpson Biparian righii. . . .  2Ney.  274 537 

Lyndey.  McGregor Htuband and wffL.lZ  AHm,  182. 188 

Magee  y.  Badger  and  Potter Neg.  inttrumaUs. .  .34  N.  Y.  247 691 

Magee  y.  McNiel Wills. 41  Miss.  17 864 

Magee  and  Wife  y.  Yoang Dower. 40  Miss.  164. 822 

"^ih^MScot^'^'K—-"*-^"  ^^-1» «* 

Maloney.  McLaurin Curtesy 40  Miss.  161 
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SAMM.  8UBJB0T.  BBPOVT.  PAOB. 

Marburg ▼.  Hvboig JwdgmtHia. S6McL& 84 

MmrkhamT.  BoflMU Blamder, 12  Allen,  573. 1G9 

Maasej  v.  Ckrtoo. Crtditon^  bOk. . . .  A2  Uhm.  lift 287 

McClnakyT.  GerbanMr Neg.  iniinraaite. .  2Kev.  47 512 

McDcmaldy.  Pre8ootfeaBdClaik..A90eHtfofw 2!feT.  109 517 

Merrifield  ▼.  Lombud. itigMHoAHE^Alt....  13  Allen,  18 172 

Michael  V.  Morej. | '^"''"^SS^MHto.  |28Md.239 108 

Minor  ▼.  Gerdwdl. DamkiU. 37  Ma  85a 380 

Mitchell  ▼.  Bamberger AUonuif  €md  tMmL  8NeT.845 550 


Nave  ▼.  Home  Mntual  Im.  Ob. . .  .Inmurmce 87  Mo.  430. 

Newman  T.  Hook. Jaiwrtltom 37  Ma  207 378 

^^Sa^'^iSa^^^l"— «Md.«a « 

OTortanT.  BL  LoubMntaal life  Iw^^^^^^              m yu^  tm.  4ftB 

Tnwinmce  Company.  j-jw^r^wfc «pduxi^ab «ob 


▼.  ThoriMiiii. Salet S4N.Y.834 753 

Panlv.  Smith. Stai.  i^f  HmUatiim9..  3  Vroom,  13. 647 

PeopU'iB'kofBaltimoreT.Keeoh.i;^^.  Imfcinaito.  .26  Md.  521 118 

Biehardaon  ▼.  BoyntoB. Jikiahe, 12  AUen,  138. . . . . .  141 

Bipley  ▼.  Davia. Trover 15  Mich.  75 262 

Bobinaonv.  Chamberhin. Highwofi. 34N.  Y.  389 713 

Both  ▼.  Bn&lo  eta  R.  R.  Co Camman  earrien,  .34  N.  Y.  548 736 

Backerv.  Bobinaon. Suretyship 38  Mo.  154 412 

Byan and Nerina T.  Doz 8taitaeiifft€mds..MV.Y.Zm 696 

Savage  ▼.  Murphy. Fraud.  cimvega$tee$M'S,Y,  508 733 

Sawyer  v.  Hannibal  eta  B.  B.  Co.CbnMRoa  carriers,  .37  Mo.  240. 382 

Sharon  V.  Shaw AUachmenL 2  Nev.  289. 546 

ShartB  ada.  State Lotteries. 3  Vroom,  398.. . . .  668 

Siemn  v.  develand eta  B.  B.  Co.,€kmmon  carriers,,!^  Mich.  489 252 

Smithv.  Irwin I^eg.  wulmiiifftff . .37 Ma  169. 375 

Smith  V.  New  Haven  etc.  B.B.Co.G9mmoii  eairfert..  12  Allen,  531 166 

SoQthem  Bailroad  Company  v.  (  NegSgenee—         )  ^  t^.     „.  ^-w, 

Kendrick  and  Wifa  }  domayw.  f  ^  ^**^  ^* *2 

Staples  ads.  fitata ISffidence 47N.H.  113 565 

State  V.  Donaldson Cfonspiraeif. 3  Vroom,  151 649 

Statev.  Doty Coniempe, 3  Vroom,  403. 671 

State  V.  Shorts  and  Tilney. Lotteries. 3  Vroom,  398.. .. .  668 

State  V.  Staples. Shidenee. 47N.H.  113 565 

Stephensonv.  Osbome Married  women.  ..41  Miis.  119 358 

StockweU  V.  Phelps. Repleein. 34N.Y.  363 710 

Stoat  V.  Benoist. Neg.  NMlrHmaite.  .39  Ma  277 466 

St.  Paul,  City  of ,  V.  Colter. Com<ftirtK>fia«tii0..12Minn.  41 278 

Tkylor  v.  Blanchard Ckmiraeis 13  Allen,  370 203 

l^de-water  Company  V.  Coster.... Aiitnai<<iofiialn....  3 C.  B.  Green» 518.  634 
Tmgesv.Moale Ji)|ie(a»-.&roiar«.  .25  Md.  48a 73 


10  Cabbb  Refobtbd. 

HiUO.  BUBJBCT.  BSPbST.  PAOB. 

VanooT.  BU0lUflirajCV>mpMi7..Obn!N»ra<ioiif S  VTOcmit  834w . . . .  666 

V&nDoreny.  Tjader. Neg.  imimiiieiift..  1  Ner.  880. 496 

Yasser  ▼.  Henderson. FraauLeim»eifamoei,40llbMa,  519 351 

WalUoBT.  Finnegan. Set-off U  Mich.  170 243 

'''gTphcI^  ""^  "^"^iTelegr^ W  Mo.  472. 3M 

Warfield  ▼.  Lindell Co-4enanep S8  Mo.  561 443 

Waters  V.  Stickney WUU. 12  AUen,  1 122 

Weathersly  V.  Weaihersly Jiforigagea 40Miss.462. 344 

WeUy.  Tyler Neg.  inMrummU..3SUo.  545 441 

WeUs  ▼.  Jackson  Iron  Mfg.  Co.. .  .Deedf 47  N.  H.  235 575 

Wentworth  and  Wife  ▼.  Bendok.  .HuAamd  and  iq/'e.47  N.  H.  226 573 

Wesson  v.  Washbom  Iron  Go. . .  .Nui$cuice 13  Allen,  95 181 

Wilms  v.  White Slander 26  Md.  380 113 

Woodbory  v.  Woodhory Vendor  ami  vmdm  AT  1^.  H.  11 655 

Worthington  ▼.  Bearse. lnmnmt» 12  Allen,  382 153 

YeackelT.  Litchfield Jb'r* ami fldm'fv...  18  Allen, 417 207 

Zabriakie   ▼.    Haokennaok    and  \  ^,        .,.,   ,              •  n  v  ^ i»re  ait 

New  York  lUilioad  Oo.          JOwiwwytflwie. 8  C.  £.  i^ieen.  178.  617 

Eahriakie  ▼.  Meade Atr^e. 8KeT.285 
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Randolph  y.  Daly 293,  297 

Rankin  y.  Loder 507 

Ransom  y.  Chicago  etc.  R'y  Co. .     63 

Ransom  y.  Ransom 230 

Raphael  y.  Bank  of  England. . . .  693 

Raphe  y.  Moore 56 

Basdall  y.  Rasdall 274 

Rathbun  y.  Rathbon 271 

Rathbum  y.  Burlington  etc.  R.  R. 

Co 57 

Ranch  y.  lioyd 55,  58,  67 

Rawlings  y.  State 83 

Rawls  y.  Kennedy 441 

Rawson  y.  Finlav 252 

Raymond  y.  Bolfea 727 

Raymond  y.  Raymond. 201 

Raynsfofd  y.  Phelps 732 

Read  T.Howe 870 

Bead  T.  Spnldmf* 462 
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Reade  t.  liyingston 699 

Readingy.  Weston. 861,  357 

Reading  etc  R.R.  Co.  y.  Ritchie.    64 

Reagan  y.  Hadley 277 

Real  y.  People 690 

Rector  v.  Pierce 726,  732 

Redfield  y.  Holland  Purchase  Ins. 

Co 709 

Redgraye  y.  Redgraye 261 

Redusy.  Hayden 322 

Reece  y.  Allen 425 

Reech  y.  Kennegal 272,  707 

Reed  y.  Auston 519 

Reedy.  Drake 142 

Reedy.  Reed 322 

Reedy.  Speake 290 

Reedy.  Stryker 291,292 

Reedy.  Wheaton 288 

Reeyes  y .  Delaware  etc.  BL  K,  Co.  344 

Reeyes  y.  State  Bank 411 

Reford  y.  Cramer 601 

Reggie  y.  Braggiotti 757,  758 

Regma  y.  Young 140 

Reidv.  Reid 610 

Roillyy.  Mayer 603 

Reilly  y.  Smith 616  . 

Reinhard  y.  Bank  of  Kentucky. .  507 

Remick  y.  Butterfield 209 

Remington  y.  Congdon 250,  251 

RensselaerGlass  Factory  y.  Reid.  480 

Rentor  y.  Maryott 426 

Renwick  y.  N.  Y.  Cent.  R.  R.  Co.     64 

Respublica  y.  Oswald. 672 

Rex  y.  Armstrong 650 

Rex  y.  Buttery 124 

Rex  y.  Bykcrdike 653 

Rex  y.  Clement 672 

Rex  V.  Cope 650 

Rexy.  Deleyal 650 

Rex  V.  Ferguson 653 

Rexy.  Gardner 258 

Rex  y.  Gibson 124 

Rexy.  Holt 258 

Rex  V.  Kimberty 650 

Rex  y.  Lord  Grey 650 

Rex  y.  Sterling 650 

Rex  y.  Tarrant 650 

Rex  y.  Timberly 650 

Rex  y.  Vincent 124 

Reynolds  y.  Tooker 606 

Rhead  y.  Hounson. 298 

Rhemke  y.  Clinton 266 

Rhiney.  EUen 270 

Rhodes  y.  Cousins 289 

Rhodes  y.  WbitshMd 541 

Ricard  T.  Williams 449 

Rice  T.  Barnard 288 

Rioey.Bnnoe 466 

Rice  y.  Burnett 293 

Rioe  T.  Courtis 650 

Rice  y.  Foster 80 

Rich  y.  Baker 711 

Rich  y.  Leyy 
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Rich  T.  Smitfa 780 

Richardi  t.  Tif*>niiiiff dOO 

RichairdKin  v.  K.  yT  Coii.  B.  R. 

Co. 02;  63,  785 

Riddle  y.  Froprieton  «to. 730 

Rider  y.Qrav 616 

Bidgway  t.  Abingtoii 124 

Ridgway  T.  Fftnnen' Bank. 695 

Riggy.Cook 519 

RiggiTM  y.  Brown 800 

RiggB  y.  AmerioMi  Aaot  Sodety.  690 

Ri^y.  Griffin 580,592 

Bimer  y.  Dnoan ^15,426,427 

Biirftfaey  T.  ^Tyker 290 

Ring  y.  Huntington 261 

Rtppey  y.  Milkr 266 

RitteA  Appeal 509 

Riyee  y.  Dudley 224 

Robbine  y.  Batea 208 

Robbina  y.  Jones 56 

Bobbins  y.  Bobbins 709 

Bobbins  y.  Sand  Creek  Tnmpike 

Co 291 

Boberts  y.  Chicago  R*y  Co. 59,  62 

Bobertoy.  Cocke 848 

Roberts  y.  Frisby 368 

Roberts  y.  Griswold 503 

Roberta  y.  Hodges 293 

Boberts  y.  Hughes 426,430 

.  Boberts  y.  Bdey 680 

Boberts  y.  Thompson 310 

Boberts  y.  WUcoxson 230 

Boljertson  y.  Campbell 347 

Robertson  y.  Bobertson. 369 

Robertson  y.  Wood 454 

Robinson  y.  Cone 402,  406 

Bobinson    y.   Fitchbni^   &    W. 

RR 343 

Bobinson  y.  Hnrley 245,  310 

Bobinson  y.  Justice 428,  429 

Bobiosom  y.  Lord  Vernon 679 

Bobinson  y.  Magee 320,  441 

Bobinson  y.  Mayor  of  Franklin. .  283 

Bobinson  y.  Bapeley 507 

Bobinson  y.  Stewart 296,  299 

Bobinson  y.  SuUett 506 

Bobinson  y.  Western  etc  R  R 

Co 61 

Bockafellow  y.  Baker.  ..425,  429,  430 
Bochester  City  Bank  y.  Snydam.  552 
Bocbester  W.  L.  Ca  y.  Boches- 
ter  726,727,728 

BockfordRR  Cay.Byam....  780 
Bockford  etc.  R  R  Ca  y.  Hill- 

mer 66 

Boderigas  y.  l^ist  Biyer  Sayings 

Bank 138 

Bodes  y.  Crockett. 415 

Boe  y.  Birkenhead  L.  &  C.  B'y 

Co 661,662 

Boe  y.  Jerome 270 

Boe  y.  Thomas. 434 

Rogen  y.  Jones. 294 


Bogeny.  Bogen 290^  9S2,  870 

Boffersy.Ward 245 

BcUwagen  y.  Bollwagan 660 

Booty.  McFemn. 497,  51  (^ 

Bopery.Cook 28a 

Boss  y.  Beattie 431 

Bosey.NUes 140 

Boseman  y.  Csnoyan 428,  430 

Bosenberg  y.  Moore 297 

Bosenberger  y.  Grand  Trank  B'y 

Co 68 

Boss,  In  the  Matter  etc  of 690 

Boss  y.  Koryell 848 

Bossy.  Boss 691 

Boss  &  Co.  y.  Innis 438 

Boundi  y.  Mansfield 780^  731 

Bountree  y.  McKay 392 

Bowe  y.  Hainec 810 

Boway.  Moses 843 

Bowleyy.Ball 516 

Boyall  y.  McKensie 300 

Boyy.  Secrist 133 

Boner  y.  Johnson 454 

Bnckman  y.  Conoyer 293 

Bumery  y.  McCuUoch 509 

Bunkle  y.  Johnson 242 

Bunyany.  Price 331,  858,  689 

Bnnyon  y.  Cent  R  R  Co Gl 

Buss  y.  Mebins 271 

Russell  y.  Hadduck 695 

RusseU  y.  Richards 286,  287,  425 

Rutherford  y.  Morris. 690 

Rutter  y.  Tkllis 297 

Byan  y.  Brown 277 

Ryan  y.  Fowler 213 

Byaly.  Boberts. 72 

Rycroft  y.  Christy 509 

Saoey.  Mosher 291,  292 

Suisbnry  y.  Bigelow 609 

Salmon  y.  Bennett 353 

Salter y.  Utica etc  RR  Co....     64 

Saltonstall  V.  Riley 519 

Samson  y.  Boss 713 

Sandford  y.  Norris 704,  706,  709 

Santo  y.  State 83,  284 

Sargent  y.  Franklin  Ins.  Co 264 

Sargent  y.  Salmond 294 

Saunders  y.  Frost 689 

Saunders  y.  Hatterman.  .425,  430,  431 

Sayage  y.  Dooley 497 

Sayagey.  Hall 178 

Sayannah  etc  R  R  Cc  y.  Shearer   66 
Sayerensy.  Chicago  etc  RRCc  780 

Sawyer  y.  Corse 730 

Sayles  y.  Sayles 867 

Sayre  y.  Fredericks 299 

Sayrey.  Frick 121 

Schenck  y.  Dart 685 

Schenectady  etc  Flank  R  Oc  y. 

Thatcher 625,  626 

Schenley  y.  Commonwealth.  .820^  441 
Schermerhom  y.  BneU ..•••  712 
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SdunldhppT.  Oixfu 296 

Sohmioding  T.  DcMUnor 809 

SehmitB  y.  Sohmiti 692 

Schnebley  Y.  Ragan 900 

Schneider  y.  Heath 429 

SchneUY.  KeU 242 

8chafield  y.  Chicago  B.  B.  Co.. .  .780, 

781,  782 

Bchoettger  Y.  \ni8oa 728 

8chioeppel  y.  Shaw 805,307 

Bchultz  Y.  Sohnlts 133 

Sohom  V.  PeiiDBylYama  B.  B.  Co.  781 

Schntt  Y.  Baker 760 

Schntter  y.  Smith 104 

Schuylkill  NaY.  Co.  t.  McDod- 

OQ^ 66 

Schwickerath  y.  Cooksey 426 

Scobe^  Y.  GibeoB 820,441 

Scorpion  S.  M.  Co.  y.  Manano  .  497 

Scott  Y.  BeYan 85 

ScottY.  Grant 299 

Scottv.Miz 426 

Scott    Y.    IndiaoapoUa    Wagon 

Works 298 

Scott  Y.  McFarknd 297 

Scott  Y.  McMiUen 288,290,295 

ScottY.  Shiner 616 

Scott  Y.  Wallace 288 

Sconten  y.  Bender. 296 

ScreYen  Y.  Bostiok. 288 

ScollY.  B«eYes 607,608 

Seabrook  Y.  Heokar 786 

Seaman  Y.  Wall 736 

Searle  Y.  Lindsay 214 

Sears  Y.  Giddey. 870 

Sears  Y.  Hanks. 296 

Sears  y.  liYermore 424 

Sears  y.  Putnam. 104 

Sears  Y.  Russell 104 

Sears  Y.  Shaler. 299 

Sears  y.  Smith 242 

Second  Ward  Bank  y.  Uppman..  298 

Sedgwick  y.  Minot. 135 

Sedgwick  y.  Place 736 

Seguiae  y.  Seguine 690 

Seiple  Y.  Irwm 666,657 

Selden  y.  Washington 374 

Sellers  y.  Sellers 299,  611 

Sere  V.  Pitot.... 291 

Seton  Y.  Slade. 351,614 

Sever  V.  Russell 123^  136 

Sevierv.  McWhorter. 608 

Sewall  Y.  Roberts 609 

Sewall  Y.  Wilmer 113 

Sewell  Y.  RusselL 292 

Sexey  y.  Adkinson 299 

Sexton  V.  Crockett. 292 

Sexton  Y.  Wheaton. 353 

Seybel  v.  National  Correnoy  BIl.  696 

Seymour  v.  Ellison 722 

Seymour  y.  Greenwood 661,  662 

Shaber  y.  St.  Paul  etc  R'y  Co. 64,  783 
Shackelford  Y.  Shackelford. 296 


ShadbaomeT.  AmnnM 

Shafer  Y.St.  Fud eta  B^ Co. . .  786 

Shainwald  Y.  Lewis 297 

Shand  T.  Hanley 736 

Shannon  y.  Dillon. 295 

Sharon  L  Co.  T.  Brie 104 

Sharp  Y.  Glushing. 66 

Sharp  Y.  Wiokliffo 299 

Sharpley  y.  Mayor  of  Philadel- 
phia.  284 

Sharrod  y.  London  k  K.  W.  R'y 

Co - 662 

Shattuck  Y.  Freeman 608 

Shaver  v.  Brainard 292 

Shaw  Y.  Boston  eto.  R.  R.  Corp.     61 

Sheahan  Y.  Collins 251 

Shear  y.  Phcaniz  M.  L.  Lis.  Co. .  790 

Shearer  y.  Lof  tin 608 

Sheafe  y.  Sheafe 289,  29^  793 

Sheffield  v.  Rochester  and  Syra- 
cuse R.  R.  Co .747,  783 

Sheffill  Y.  Van  Densen. 170 

Shelboume  y.  Inchiqnin 272 

Shelby  V.  Al«om 497 

Sheldon  v.  Atlantic  Ins.  Co. 788^  789, 

790 

Sheldon  Y.  Smith 608 

Shelthar  v.  Gregory 869 

Shelton  v.  livins. 464 

Shelton  y.  Mayor  of  Mobile 283 

Sheridan  y.  Botton  C.  ft  B.  B. 

Ca 783 

Sheridan  y.  Brooklyn  eta  K  R. 

Co 761,762 

Sherman  y.  Blodgett 730 

Sherman  v.  Scott 708,  709 

Sherwood  y.  Andrews 609 

Sherwood  y.  Salmon 430 

Shepard  y.  Hawley 121 

Shepard  y.  Shepard 229 

Shepherd  y.  Lincoln 714^  721 

Shepherd  y.  McEYors 608 

Shirley  y.  Stratton 430 

Shivers  v.  Wilson 116 

Shoemaker  v.  Benedict.  .876, 877,  278 

Shubrick  Y.  Shubriok 201 

Shufeltv.  Boehm 296 

Shumway  y.  Holbrook. 131 

Shurts  Y.  Howell 290 

Sidney  v.  Sidney 112 

Sidwell  V.  Evans 844 

Siemon  v.  Wilson 299 

Sigler  v.  Knox  County  Bank. . . .  296 

Simar  y.  Canaday 291 

Simeon  Leland,  in  re 291 

Simmons  v.  Almy 14^ 

Simonds  v.  Palles 607 

Simonds  v.  Simonds 102 

Simpson  y.  Carleton 698 

Simpson  v.  Simpson 868^  869 

Simpson  v.  Warren ^1 

Simsv.  Lyles 

Sinclair  y.  Hone 
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Sirnna  T.  Brign 260 

Skelton  y.  Lomdoa  eta  R>  Go. . .  785 


SkiUman  ▼.  SkillnuMi JSOT,  601 

Skipwith  y.  Cnnningham 607 

Sknne  v.  Simmooa 277 

Blade  V.  Patten 102 

Slater  v.  Lawaon • . .  •  376 

Sledge  V.  Scott 431 

Slowej  T.  McMomy 351 

Slymer  ▼.  State 84 

Small  V.  Boudinot 298 

Small  V.  Sproat 508 

Smart  v.  Herring 735 

Smedea  ▼.  Bank  of  Utioa 409 

Smedis  y.  Brooklyn  eto.  R.  IBL 

Co, -..60,65 

Smillie  y.  Qninn 295 

Smith's  Ai^Mal 103 

Smith  V.  Andrew! 489 

Smith  Y.  Babeook 241 

Smith  Y.  Benson 285 

Smith  Y.  Birmingham  and  Staf- 
fordshire Gaalight  Co 661 

Smith  y.  Bodfish 689 

Smith  y.  Boston 184 

Smith  y.  Chapman 443 

Smith  Y.  CUtfke. 430 

Smith  y.  Conntryman. .  .428^  430,  431 

Smithy.  Craft 291 

Smith  y.  De  U  Qam 454 

Smithy.  Fineh 600 

Smithy.  Griffin. 256 

Smith  y.  Kearney 294 

Smithy.  Kehr 735 

Smith  y.  Leayitts 508 

Smith  y.  Lyne 609 

Smith  y.  McVeigh 614 

Smith  y.  Moore 293 

Smith  y.  N.  Y.  eto.  R.  R.  Co. . . .     62 

Smith  y.  O'Connor 54,  55 

Smith  y.  Parker 293 

Smith  y.  People 654 

Smith  y.  Pettee 760 

Smith  y.  Rice 123,  1 36 

Smithy.  Richards 241 

Smith  y.  Sac  County C95 

Smithy.  Shaw 85 

Smithy.  Sbepperd 469 

Smith  V.  Sieyeking 157 

Smithy.  Smith 608,  Gil 

Smith  y.  Townaend 105,  376 

Smith  y.  Union  R.  R 407 

Smith  y.  Ward 319 

Smith    y.    West    Derby    Local 

Board 56 

Smith  y.  Wright. 714 

Smithwicky.  Ward 343 

Smonsey.BaiL 305 

Smyley  T.  Reese 870 

SraeedY.  Ford 754,757 

Sneedy.Ewing 831 
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SnodgTMi  T.  Aainmu.  .W$^  W$^  290 

S9S,35S 

Snow  y.  Adams 192 

Snow  y.  HoDsatenio  R.  R.  Co. . .  54, 

216,  751 

Snyder  y.  Laframboise 424,  430 

Snydery.Riley 695 

Souers  y.  Lawrence 489 

Soltau  y.  De  Held 187 

Somers  y.  Johnson 820 

Somerrill  y.  Hawkins 250 

Somes  y.  Brewer 209 

Somes  y.  Skinner 209 

Sorley  y.  Brewer 297 

Sooth   ft  N.  A.  R.  R.  Co.  y. 

Thompson 780 

Sonverbye  y.  Arden 509 

Sparhawk  y.  Clan 293 

Sparbawk  v.  Cloon 105 

Sparkman  v.  Place 736 

Sparks  y.  De  la  Gnerra 294 

Sparks  y.  Sparks 368^870 

Spear  y.  Carter 517 

Spears  y.  Bond 443 

Speck  y.  Daosman 860 

Spencer  y.  Cayles 294 

Spencer  v.  Londmi  and  Biniuiig* 

hamR'y 187 

Spencer  y.  Milwaokee  R.  R.  Co..  843 

Sperry  y.  Pond 104 

Spies  y.  Gilmore 499 

Spindler  y.  Atkinson 854 

Spitler  y.  James 696 

Spring  y.  Short 291 

Sprinifield  y.  Hanis 541 

Sproule  y.  Ford 264 

Sqnire  y.  Harder 270^  271 

Squire  v.  N.  Y.  Cent  R.  R.  Co. .  169 

Sqnier  y.  Stockton 695 

Squires  y.  Squires 368,  370 

Stack  y.  Bangs 730 

Stack  y.  Bangs 726 

Stackpole  y.  Kobbins 271 

Slackns  y.  New  York  Cent.  R.  R. 

Co 781.783 

Stacy  y.  Thrasher 177 

Stadler  y.  Farmlee 448 

Stalker  V.  McDonald 695 

Stanford  y.  Praet...< 874 

Stanton  y.  Green 299 

Stanton  y.  Keyes 295 

Stanton  y.  Springfi^d 191 

Staples  y.  Brown 189 

Staples  y.  Smith 299 

Stapley  y.  London  etc.  R*y  Co. 64^  65 

Starr  y.  Peaae 325 

Starr  v.  Rathbone 298 

State  y .  Baltimore  and  Ohio  R.  R. 

Co 63,54,60,64 

Statey.Blake 646 

Stotey.  Cale 654 

State  y.  Cassidy 284 

State  y.  Oantieny 284 
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State  T.  City  of  NewMk 645 

State  T.  CUrk 288^  VII 

Statey.  Dayton eto.&.&. Co...    59 

Statey.  Flixm 727 

Statey.Fry 325 

State  V.  Foller 645 

Statev.  Harris 730 

State  Y.  Hickling 654 

State  V.  Jackson 481 

State  V.  Jersey  City 645 

State  V,  Keeler 299 

Statey.Lee 284 

State  ▼.  Lovell 671 

State  7.  Maine  C.  R.  R.  Go 780 

State  ▼.  Mayor  eto.  of  Newark. .  64d» 

644,645 

State  ▼.  McOann 293 

Statey.  McNally 654 

Statev.  Miller 630 

State  V.  Mooney 443 

State  y.  Morris  etc.  R.  R.  Co. .   58, 

661 

State  y.  Murphy 654 

State  y.  Norton 650 

Statey.  Noyes 81 

State  y.  Philadelphia  eto.  R.  R. 

Co 64 

State  y.  Prather 277 

State  y.  Ramsey  County 136 

Statey.  Rickey 650 

State  y.  Smith 671 

Statey.  Trask 224 

State  y.  Warren 106 

Statey.  Whit 844,  390 

Statey.  Winn 593 

Statey.  Woodfin 674 

State  ex  rel-.  Corey  y.  Cortis. . . .  497 
State  ex  rel.  Knowlton  y.  Wil- 
liams  497 

State  ex  rel.  Leal  y.  Jones 497 

State  Bank  y.  Slaughter 121 

Statony.   Pittman 291 

Steamboat  New  World  y.  King..  400 

Steams  y.  Barrett 205 

Stearns  y.  Wright 136 

Stebbinsv.  Eddy 428 

Stebbins  y.  Miller 300 

Steeley.  Boyd 415 

Steele  y.  Dnnham 727 

Steeley.  Sturges 297 

Steele  y.  Townsend. 680 

Steeyes  y.  Oswego  and  Syraoose 

RR.CO 747 

Stein  y.  Bowman. 140 

Stein  y.  Borden 174 

Steinhart  y.  Boker 693 

Stephens  y.  Cady 294 

Stephens  y.  Osborpe 820,  874 

Stephens  y.  Siierrod. 351 

Sterling  y.  Sterling 868 

Stetson y.  Bass 130 

Stetson  y.  Faxon . .  184 

Stevens  y.  Bell 508 


SterensT.  Midhnd  Oodb«ImRV 

Co 665 

Steyens  y.  Ratlaad 621 

Steyens  y.  Smith 822 

Steyenson  y.  Smith 438 

Stewart  V.  Dngin 430 

Stewart  y.  Hall 507 

Stewart  y.  laidor. 299 

Stewart  y.  MoMartin 295 

Stewart  y.  MoMinn. 354 

Stewart  y.  Pennsylyania  R'y  Co.    56 

Stewart  y.  Ross 322 

Stewart  y.  Southard. 729 

StUesy.  Atlanta  eto.  R.R.  Co...     67 

Stilson  y.  Stilson 369 

Stillwell  y.  Aaron 416 

StillweU  y.  New  York  Central 

R.RCO. : 776 

Stimpson  y.  Fries •  508 

Stincniield  y.  Emerson 141 

Stindt  y.  Roberts 156 

Stinson  y.  WilUuns 294 

St.  John  y.  St  John. 368 

St.  John  y.  Van  Santyoord. 839 

St  Lonis  eto.  R  R.  Co.  y.  Ma- 

thias 780,782 

St  Lonis  etc  R  R  Co.  y.  Va- 

liriua 216 

St  Lonis  Connty  Conrt  y.  £^^ks.  497 

St.  Martin  y.  Desnoyer 890 

Stockard  V.  Stookard 508 

Stockton  y.  Fry 843 

Stoddard  y.  Hart 708 

Stoffery.  State 456 

Stokes  y.  Saltonstall 400 

Stone  y.  Covell 243 

Stone  y.  Haokett 509 

Stoney.  Kmg 509 

Stone  y.  Manning 288 

Stone  y.  Peaaley 134 

Stoney.  Swift 436 

Stormy.  Badger 296,  298 

Storm  y.  Davenport 291 

Storm  y.  Kelley 2J9 

Storm  y.  WaddeU 296^  296^  298 

Story  y.  Brennan 438 

Story  y.  Jersey  Oitj  eto.  Road 

Co 630 

Story  y.  Marshall 230 

Stott  y.  Grand  Tmnk  R>  Co. .. .    5S 

Stonghton  y.  Leigh 822 

Stout  y.  Stout 298 

Stover  v.  Bonnds 350 

St  Peter  v.  D«nison 730 

Stratton  v.  Sabin 851 

Stratum  v.  Stratton 870 

Strawbridge    v.    Baltimore   eto. 

R.RCO 415 

Street  y.  Blay 201 

Street  v.  Holyoke 194 

Street  R  R.  Ca  v.  Nolthenins. .    57 

Strike  y.  McDonald 291 

Stringer  v.  Davis 261 
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Strong  T.  Warn 
Btnng  T. 

Co 

Strang  T.  WaddeQ 

Stabley  y.  London  eta  B>Oow. .  780 

Stump  T.  HenT7 454 

Stoigia  T.  Crowninohialdi 965 

Stnigia  V.  Gofp •  •  •  228 

Storterant  T.  Btnrtonnt 269 

StayvoMttit  Y.  Mayor  oto.  of  N.  T.  281 

Sonmer  y.  Stato 944 

8im  eto.  Am'n  y.  Triboao  Am'a.  606 

Suthorlaad  Y.  Do  Loon 441 
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cowiiiti  in  tbe  failiire  or  omiiiion  to  perform  Mma  datj  whidh  the  Uw 
impoeeiv  it  is  wiUun  the  proTinoe  of  the  oourt  to  declare  what  that  duty 
require!,  or  to  lay  down  the  rules  of  law  applicable  to  the  particular 
case,  so  that  the  jury  may  have  some  certain  guide  in  forming  theii 
▼erdieti 

•tavdabd  or  Diasn  of  Dxuornok  Ikfoud  bt  Law  xb  PAKTioiTLAn 
Cases  cannot  be  fixed  by  any  general  definition,  on  aoconnt  of  the  raried 
and  complicated  character  of  cases,  and  the  ambiguity  and  imperfection 
of  our  language.  And  any  attempt  to  do  so  geneially  produces  diffi- 
culty and  confusion,  instead  of  tending  to  establish  plain  and  intelligible 
rules  which  will  aid  the  jury  in  their  investigations,  and  restrain  them 
within  just  and  proper  limits. 

Amount  or  Deorbb  or  Gabb  Imposed  bt  Law  upon  Railboad  Ck>MPA- 
NiES  ill  the  prosecution  of  their  business  must  vmry  according  to  circum- 
stances, and  should  be  commensurate  with  the  risk  or  danger  of  inflicting 
injury  upon  others. 

Obligation  of  Railboad  Compabt  for  Safb  Trabspobtatioh  of  Pas* 
SBMGER  IS  One  Abising  from  Contbaot,  imposing  duties  growing  out 
of  the  relation  between  the  parties,  inrolving  trust  and  confidence,  and 
requiring  the  exercise  of  the  utmost  diligence  and  care. 

No  Relation  of  Ck>NTRACT,  Trust,  or  Confidrnoe  Exists  between  Rail- 
road Company  and  Stranger;  each  party  being  in  the  lawful  pursuit 
of  his  own  business,  or  the  lawful  exercise  of  his  own  rights,  is  required 
only  to  exercise  such  reasonable  care  to  avoid  injuring  the  other  as  ordi- 
nary prudence  suggests. 

Railroad  Company,  though  Keoligrrt,  n  not  Liable  to  One  Injured 

BY  It  IF  Hb  was  also  Nbouoent.    Where  one^  not  a  pssienger,  but 
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ft  ttranger  to  a  railroad  company^  was  injured  while  crossing  its  track 
through  the  thoroughfares  of  a  city,  but  might  have  escaped  sach  injoiy 
by  the  exercise  of  diligence  such  ss  was  to  be  reasonably  expected  from 
the  age  and  intelligence  of  sach  person,  the  company  will  not  be  liable 
in  damages  for  such  injury,  although  it  may  be  chargeable  with  ni^gli- 
genoe. 

Action  by  the  appellee  against  the  appellant,  institated  <m 
December  80, 1863,  to  recoyer  damages  for  injuries  received 
while  attempting  to  cross  the  road  of  the  appellant  laid  in  the 
streets  of  the  city  of  Baltimore.  The  plaintiff  declared  that 
the  defendant,  a  corporation,  owning  a  railroad  and  accus- 
tomed to  run  railway  cars  along  the  track  of  said  road,  did 
negligently  and  carelessly  cause  said  cars  to  run  upon  and 
against  the  plaintiff,  whereby  she  was  greatly  injured,  perma* 
nently  maimed  and  crippled,  and  her  life  imperiled.  Defend- 
ant pleaded  that  it  did  not  commit  the  wrong  charged,  and 
was  not  guilty  in  the  premises;  upon  which  issue  was  joined. 
It  appeared  upon  the  trial  that  on  June  9,  1859,  the  plaintiff, 
who  was  six  years  old,  was  living  with  her  father  and  attend- 
ing school,  and  had  been  attending  school  for  eighteen  months; 
that  her  route  to  and  from  school  required  her  to  cross  the 
track  of  the  Baltimore  and  Ohio  railroad  at  one  of  the  streets 
just  below  Camden  station;  that  on  the  evening  of  said  day 
the  plaintiff,  with  two  or  three  of  her  companions,  while  re- 
turning from  school,  approached  the  railroad  where  it  crossed 
Henrietta  Street,  one  or  two  squares  out  from  Camden  station, 
where  there  were  three  parallel  tracks,  or  two  tracks  and 
a  siding;  that  the  children  approached  the  tracks  as  two 
trains  were  moving  upon  parallel  tracks,  in  opposite  directions, 
and  propelled  by  steam;  that  one  train  was  going  out,  led  by 
a  heavy  engine  at  a  considerable  rate  of  speed,  and  the  other, 
consisting  of  nine  care,  backing  in  slowly,  and  pushed  by  a 
heavy  engine;  that  the  children  avoided  the  outward-bound 
train,  but  were  run  against  by  the  backing  train  and  knocked 
down;  that  the  child,  whose  hand  was  clasped  in  that  of  the 
plaintiff,  was  killed;  and  that  the  plaintiff  was  knocked  down 
and  run  over,  sustaining  injuries  of  a  private  nature,  and  re- 
ceiving serious  and  permanent  injuries  in  her  foot,  the  calf  of 
her  leg,  and  hip.  It  further  appeared  that  the  train  which  did 
the  injury  was  backing  at  the  time,  and  had  no  guard  or  look- 
out at  the  rear;  that  it  was  under  the  care  and  management 
of  two  men  only,  a  brakeman,  who  was  acting  as  conductor, 
and  an  engineer,  who  was  acting  also  as  fireman;  that  at  the 
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time  of  the  injury  the  engineer  was  on  the  engine,  and  the 
brakeman  on  tiie  ground,  either  beside  the  engine  or  between 
the  cars  for  the  purpose  of  uncoupling  them;  and  that  neither 
of  them  saw  the  accident,  or  knew  of  it  until  their  attention 
was  called  to  it  by  others,  when  they  found  the  children 
crushed  and  under  the  second  car  from  the  rear.  Upon  this 
eyidence  the  defendant  offered  three  prayers.  The  first  one 
was  rejected  by  the  court,  but  the  second  and  third  were 
granted.  The  second  prayer  was  as  follows:  *' If  the  jury  shall 
believe  that  the  plaintiff  would  have  escaped  the  injury  com- 
plained of  by  the  exercise  of  diligence  on  her  part,  such  as 
was  reasonably  to  be  expected  from  her  age  and  intelligence 
at  the  time,  then  she  is  not  entitled  to  recover,  even  though 
the  jury  should  find  negligence  on  the  part  of  the  defendant 
or  its  agents."  And  the  third:  '^That  there  is  no  evidence  in 
the  case,  should  the  jury  find  for  the  plaintiff,  of  such  wanton 
and  malicious  or  gross  and  outrageous  conduct  on  the  part  of 
the  defendant  or  its  agents  as  would  warrant  punitive  damages, 
and  that  actual  damage  is  all  the  plaintiff  can  recover."  The 
jury  were  instructed  that  defendant  was  required  '*to  exercise 
the  utmost  care  and  diligence  which  it  had  the  means  and 
power  to  employ,  having  regard  to  the  business  in  which  it 
was  engaged";  that  if  defendant,  in  using  such  care  and  dili- 
gence, would  thereby  have  prevented  the  accident,  that  then 
plaintiff  would  be  entitled  to  recover,  unless  the  accident  could 
have  been  avoided  by  the  exercise  of  that  degree  of  care  by 
the  plaintiff  which  was,  under  the  circumstances  of  the  case, 
to  be  naturally  and  reasonably  expected  in  one  of  the  plain- 
tiff's age  and  intelligence.  Defendant  excepted  to  the  first 
instruction,  imposing  the  rigorous  rule  of  care  and  diligence, 
and  to  the  rejection  of  its  first  prayer.  Verdict  and  judgment 
for  plaintiff,  and  defendant  appealed. 

John  H.  B.  Latrcbe  and  Ferdinand  0.  £atro&6,  for  the  appel- 
lant. 

Henry  Stoekbridgej  for  the  appellee. 

By  Court,  Babtol,  J.  Few  cases  have  caused  greater  em- 
barrassment to  the  courts  than  those  involving  questions  of 
negligence  on  the  part  of  railroad  companies  and  their  agents 
in  the  management  and  conduct  of  their  engines  and  trains. 
This  grows  in  a  great  measure  out  of  the  nature  of  the  ques- 
tion itself.     Being  generally  a  mixed  question  of  law  and 
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fact,  it  is  not  very  easy  at  all  times  to  define  the  limit  that 
separates  the  jurisdiction  of  the  court  from  that  of  the  jury. 

While  in  the  jurisprudence  both  of  England  and  this  coun- 
try the  general  rule  is  established  that  the  question  of  negli- 
gence  is  one  for  the  jury  to  decide,  yet,  as  negligence  consists 
in  the  failure  or  omission  to  perform  some  duty  which  the  law 
imposes,  it  is  within  the  province  of  the  court  to  declare  what 
that  duty  requires,  or  to  lay  down  the  rules  of  law  applicable 
to  the  particular  case,  so  that  the  jury  may  have  some  certain 
guide  in  forming  their  verdict.  In  the  discharge  of  this  duty« 
the  courts  have  often  attempted,  by  some  general  definition,  to 
fix  the  standard  or  degree  of  diligence  imposed  by  the  law  in 
particular  cases;  this,  from  the  nature  of  the  subject,  and 
from  the  varied  and  complicated  character  of  cases,  as  well 
as  from  the  ambiguity  and  imperfection  of  our  language,  it  is 
not  possible  to  accomplish;  and  the  attempt  to  prescribe  such 
a  standard  has  often  produced  difficulty  and  confusion  instead 
of  tending  to  establish  plain  and  intelligible  rules  so  as  to  aid 
the  jury  in  their  investigations,  and  restrain  them  within  just 
and  proper  limits. 

It  is  a  very  obvious  principle  of  law,  as  well  as  of  justice 
and  common  sense,  that  every  one,  in  the  prosecution  of  his 
business,  is  bound  to  exercise  that  degree  of  skill,  prudencOi 
and  care  to  avoid  inflicting  injury  upon  others  proportioned 
to  the  danger.  When  applied  to  railroad  companies,  employ- 
ing machinery  propelled  by  the  dangerous  and  powerful 
agency  of  steam,  moving  bodies  of  immense  weight  and  bulk, 
often  with  great  velocity,  necessarily  exposing  to  danger  the 
lives  and  limbs,  not  only  of  passengers  in  the  train,  but  of 
others  whose  occupations  require  them  to  go  upon  or  to  cross 
the  railway,  this  principle  imposes  on  the  company  the  legal 
obligation  to  observe  a  higher  degree  of  skill  and  care  than 
would  be  exacted  in  the  management  of  the  ancient,  more 
simple,  and  less  dangerous  modes  of  conveyance.  And  this 
again  must  be  varied  by  other  circumstances,  such  as  the 
place  where  the  train  is  moved,  and  the  degree  of  risk  and 
danger  of  injury  to  others. 

This  court  has  had  before  it  recently  several  cases  in  which 
it  was  necessary  to  express  our  judgment  upon  the  degree  or 
measure  of  diligence  required  by  the  law  in  such  cases. 

In  the  case  of  Baltimore  and  Ohio  R.  R.  Co,  v.  Worthingtonf 
21  Md.  275  [83  Am.  Dec.  578],  where  a  passenger  sued  to 
recover  damages  resulting  from  an  accident  to  the  train  in 
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which  he  was  riding,  it  was  held  that  in  order  to  exempt  the 
defendant  from  liability,  it  was  bound  "to  exercise  the  utmost 
care  and  diligence  which  human  prudence  and  foresight  could 
employ."  Or  in  other  words,  the  legal  duty  growing  out  of  the 
undertaking  of  the  defendant  as  a  carrier  of  passengers  im* 
posed  on  it  the  highest  degree  of  diligence  and  care;  and  for  a 
failure  or  omission  to  perform  this  duty  in  any  particular  the 
defendant  was  responsible. 

At  the  last  term  the  cases  of  StaUy  Use  of  Coughlanj  y. 
BalUmore  and  Ohio  R.  R.  Co.,  24  Md.  84  [87  Am.  Dec.  600], 
and  Bawnon  t.  Baltimore  and  Ohio  R.  R.  Co.,  24  Id.  108,  came 
before  us  for  decision;  those  were  eases  like  this,  where  injury 
had  been  inflicted  by  a  railroad  train,  not  upon  passengers  in 
the  cars,  but  persons  in  no  way  connected  with  the  railroad 
company,  while  passing  over  or  upon  the  railway,  and  a  dis- 
tinction was  drawn  between  cases  of  that  kind  and  the  case  of 
a  passenger  upon  the  train,  growing  out  of  the  difference  in  the 
obligation  and  duty  of  the  railroad  company  in  the  two  cases. 

The  reasoning  of  Judge  Willard,  who  delivered  the  opinion  of 
the  supreme  court  of  New  York  in  Brand  v.  Troy  and  Schenee- 
lady  R.  R.  Co.,  8  Barb.  876,  was  quoted  with  approbation,  as 
showing  the  true  grounds  upon  which  this'distinction  rests,  and 
as  correctly  defining  the  nature  and  extent  of  the  duty  imposed 
by  law  upon  the  defendant  in  a  case  like  the  present.  In  the 
argument  of  this  cause,  we  have  been  asked  to  review  and 
modify  the  decisions  pronounced  at  the  last  term.  But  upcm 
more  mature  reflection,  aided  by  the  argument  of  this  casCi 
and  the  authorities  cited,  we  are  of  opinion  that  the  distino- 
tion  taken  in  Brand  v.  Troy  and  Schenectady  R.  R.  Co.,  supra^ 
and  heretofore  sanctioned  by  this  court,  is  just  and  reasonable, 
and  based  upon  sound  principles,  notwithstanding  it  seems  to 
have  been  questioned  in  one  of  the  later  cases  in  New  York: 
See  Johnson  v.  Hudson  R.  R.  R.  Co.,  6  Duer,  641,  642. 

The  obligation  of  a  railroad  company  for  the  safe  transpor- 
tation of  a  passenger  is  one  arising  from  contract,  imposing 
duties  growing  out  of  the  relation  between  the  parties,  involv- 
ing trust  and  confidence,  and  requiring  the  exercise  of  the 
utmost  diligence  and  care,  while  towards  a  stranger  no  such 
relation  exists;  each  party  being  in  the  lawful  pursuit  of  his 
own  business,  or  the  lawful  exercise  of  his  own  rights,  is  not 
bound  by  the  same  rigorous  rule,  but  is  required  to  exercise 
such  reasonable  care  to  avoid  injuring  the  other  as  ordinary 
prudence  would  suggest;  of  course,  the  amount  or  degree  oi 
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care  which  this  rule  requires  must  vary  according  to  circum- 
stances, and  should  be  commensurate  with  the  risk  or  danger 
of  inflicting  injury  upon  others. 

Or,  as  very  happily  defined  by  Judge  Sutherland  ( WeJU  t. 
N.  Y.  Cent.  R.  R.  Co.y  24  N.  Y.  187),  "that  care  and  attention 
which  experience  has  found  reasonable  and  necessary  to  pre- 
vent injury  to  others  in  like  cases." 

In  this  case,  the  instruction  given  to  the  jury  by  the  court 
below  is  almost  identical  with  that  in  the  cases  of  Coughlan 
and  Bannon,  to  which  we  have  referred,  requiring  the  defend- 
ant "  to  exercise  the  utmost  care  and  diligence  which  they  had 
the  means  and  power  to  employ,  having  regard  to  the  business 
in  which  they  were  engaged."  This  rule,  as  we  have  hereto- 
fore decided,  is  too  rigorous,  and  imposed  upon  the  railroad 
company  more  than  is  required  in  such  cases,  and  for  that 
reason  Uie  judgment  must  be  reversed  and  the  case  sent  back 
for  a  new  trial. 

We  think  there  was  no  error  in  the  other  rulings  of  the  supe- 
rior court.  The  propositions  contained  in  the  second  and  third 
prayers  of  the  defendant  have  already  received  the  sanction 
of  this  court  in  the  case  of  SixUe  v.  Baltimore  and  Ohio  R.  R, 
Co,y  24  Md.  84  [87  Am.  Dec.  600],  before  referred  to,  and  prop- 
erly announced  the  law  in  this  case,  both  as  to  the  question  of 
diligence  on  the  part  of  the  plaintiff  and  the  true  measure  of 
damages.  The  first  prayer  of  the  defendant  was,  in  our  opin- 
ion, properly  rejected,  because  it  altogether  ignores  or  omits  to 
notice  some  material  facts  which  were  proper  for  the  considera- 
tion of  the  jury  in  passing  upon  the  question  of  negligence, 
such  as  the  observance  by  the  defendant's  agents  of  the  pre- 
cautionary measures  prescribed  by  the  city  ordinances;  and 
also  the  having  such  a  complement  of  men  in  the  management 
of  the  train  as  reasonable  care  and  prudence  might,  in  the 
opinion  of  the  jury,  have  required  under  the  circumstances. 

Judgment  reversed,  and  procedendo  ordered. 

Negligence  is  Mixed  Question  or  Law  and  Fact,  which  Bhoald  go 
to  the  jury  nnder  proper  instmctioiiB  from  the  court:  Trow  y,  Vermont  CenL 
R.  R,  Co.,  58  Am.  Dec.  191;  Mad  River  etc.  R.  R.  Co.  v.  Barber,  S?  Id.  312; 
Norri8  V.  Litchfield,  69  Id.  546;  note  to  Snow  y.  ffwaaUmie  R.  R,  Co.^  86  Id. 
731;  PltUadtlplda  etc  R.  R,  Co.  v.  Spearen,  86  Id.  544;  Smith  ▼.  O'CbfMor,  JM 
Id.  582. 

No  Absolute  Rule  as  to  What  Ck>NSTrruTBs  Neoliosngb  gah  bi 
Laid  down:  Philadelphia  etc  R.  R.  Co.  y.  Spearen,  86  Am.  Deo.  544.  Whal 
is  reasonable  or  due  care  depends  on  subject-matter  to  which  care  is  to  1m 
applied,  and  the  attendant  circumstances:  Davia  v.  Winslow,  81  Id.  573; 
note  to  Smith  v,  0*Connor,  86  Id.  587. 
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LzABiLiTr  OT  Railroad  to  Onrn  naiTium  TAasEsazR  nor  EtaiAmm 
i€K  Injurt:  TTutjfer  ▼.  8t.  Iamm  eie,  H,  H,  Cfo,,  S6  Am.  Deo.  409»  note  412; 
PhOadeif^ia  tic  R.  R,  Co.  ▼.  Spearen,  86  Id.  544^  note  S52;  note  to  NoUom  r. 
Weatem  R.  R,  Corp,,  69  Id.  628.  Railroad  oompanies  may  be  liable  for  wan- 
ton injories  to  persons  with  whom  they  have  no  oontract  rc^tion,  even  thoa^ 
there  be  n^^ligence  on  the  part  of  the  injured  party:  Thaper  t.  8i,  Lom$  0kk 
R.  R.  Co.,  85  Id.  409. 

DocTRivEs  07  NaoLioxNoi  AS  AppLZXD  TO  Child  ot  Twotdmr  YxARai 
Smilh  V.  O'Connor,  86  Aul  Deo.  582,  note  587;  PkUaddphla  tte.  R,  R.  Co.  t. 
Spearen,  86  Id.  644,  note  552;  Rcmeh  ▼.  Lhyd,  72  Id.  747»  note  757. 

Pi^T?rnvr  cannot  Rrcoyxr  vor  Nboliosnor  whsrx  Hb  was  "ni^mmM 
Negligent:  See  note  to  Warren  ▼.  FUehburg  R.  R.  Co.,  85  Aul  Dea  706; 
fUhuris  Cent  R.  R.  Co.  ▼.  Buehter,  81  Id.  282. 

Thx  principal  oasr  was  approybd  and  followxd  in  PhOadeiphia  etc 
R.  R.  Co.  y.  Kerr,  25  Md.  529,  590;  BaUinwre  etc  R.  R.  Co.  r,  StaU,  29  Id. 
259.  In  the  former  case,  each  party  was  in  the  porsnit  of  a  lawful  bosiness^ 
and  their  relations  were  in  all  respects  precisely  like  those  disclosed  in  the 
principal  case;  and  in  the  latter,  the  instmction  of  the  ooort  was  entirely 
similar  to  that  given  in  the  principal  case.  The  doctrine  in  Maryland,  what* 
ever  it  may  be  elsewhere,  is  plainly  this:  "That  whilst  a  railroad  company 
in  the  lawful  porsnit  of  its  business,  employing  useful  but  dangerous  powers, 
is  required  to  observe  a  degree  of  caution  and  care  proportioned  to  the  in- 
creased risk  and  danger  of  inflicting  irreparable  injury  upon  others  in  like 
lawful  pursuit  of  their  avocations,  the  duty  is  not  imposed  upon  it  of  using 
every  possible  contrivance  that  human  ingenuity  might  provide;  but  regard- 
ing the  dangerous  nature  of  its  employment,  and  its  liability  seriously  to  in- 
terfere with  the  pursuits  of  others,  it  should  be  vigilant  in  making  use  of  every 
reasonable  safeguard  which  the  nature  of  its  business  will  admit,  to  avoid 
unjust  interference  with  others":  BaUiTnore  etc.  R.  R.  Co.  v.  State,  29  Id. 
259.  The  principal  case  was  noticed  in  Philadelphia  etc  R.  R.  Co.  v.  Hor/Ueh, 
62  Id.  313,  where  it  was  said  that  in  the  head-note  of  the  principal  case  it  is 
stated  that  where  there  is  no  evidence  of  wanton  and  malicious  or  gross  and 
outrageous  conduct  on  the  part  of  the  defendant,  actual  damage  ^is  the  limit 
of  the  plaintiff's  recovery.  This  question,  however,  was  said  not  to  have 
been  before  the  court  of  appeals,  and  was'  not  decided  by  it;  and  as  an  ab- 
stract propoaition,  that  the  principle  thus  announced  is  erroneous;  for  damages 
are  liable  to  be  increased  by  every  circumstance  of  aggravation  which  raises 
the  wrong  above  the  level  of  an  unintentional  injury,  although  it  falls  far 
short  of  wanton  malice  or  gross  outrage. 

DXTTT  AND    LlABILITT  OT    RAILROAD    CoiCPANT  TO    FeRSONS  WITH  WhOK 

It  has  No  Ck>NTRAOT  Rxlation,  and  Who  arr  Lawpully  upon  m 
Track,  Oars,  or  Prsiobis.  —  1.  IJsb  and  Ck>NTR0L  op  Prekisbs  Belong- 
INO  TO  Railroad  Company.  — As  trespassers  cannot ''  lawfully  "  be  on  rail- 
road premises,  this  note  will  not  deal  with  them,  though  they  have  no 
contract  relation  with  the  company.  At  places  other  than  crossings,  or  in 
public  highways,  a  railroad  track  is  the  private  property  of  the  company,  and 
no  one  other  than  the  company's  servants  or  employees,  iu  the  necessary  dis- 
charge of  duties  there,  have  any  right  to  be  thereon;  and  more  especially  se 
as  to  their  using  the  same  as  a  thoroughfare  or  pathway  on  which  to  walk  oc 
travel:  Philadelphia  etc  R.  R.  Co.  v.  HummeO,  44  Pa.  St.  375;  S.  C,  84  Am. 
Deo.  457;  Isabel  r.  Hannibal  etc  R.  R.  Co.,  60  Mo.  475;  S.  0.,  9  Am.  R'y  Rep. 
t6I;  JCoMftM  Pae^  ^y  Co.  v.  Ward,  4  Col.  30;  FkUayson  v.  ChioagoetcR.  R, 
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Co.,  1  DilL  579;  Pittsburgh  eic.  B'y  Co.  ▼.  CMUn»,  87  Pa.  St.  405;  PatUnon  ▼. 
Philadelphia  etc  R,  R,  Co.,  4  Hoost.  103;  S.  C,  7  Am.  R>  Rep.  207;  Swee- 
ney ▼.  Bo9Um  etc  R,  R,  Co,,  128  Mass.  5;  S.  C,  1  Am.  k  Eag.  Rail.  Cas.  138, 
Knd  Bee  annotations,  p.  140;  fUinoia  etc,  R,  R,  Co,  r.  Jletheringtcn,  83  OL  610; 
MeCofrty  y.  Dehware  etc  Oomal  Co.,  17  Hon,  74;  and  the  platform  of  a  rail- 
road company  at  a  station  or  depot  is  not  a  public  highway.  There  is  no 
dedication  to  public  nse  aa  saoh.  It  is  for  the  use  of  the  company  itself  and 
those  resorting  there  who  have  business  with  the  oompany.  The  company 
owes  to  such  persons  the  duty  of  seeing  that  snch  platform  is  of  suitable 
strength  and  constmotioii  for  oomfort  and  safety.  But  they  owe  no  such 
duty  to  the  general  public  who  may  resort  there  without  any  bnsinees,  or 
from  idle  curiosity,  and  are  not  liabl<^  for  injuries  to  snch  persons  arising  from 
mere  negligence.  No  damages  in  such  cases  can  be  recovered  except  for  wan* 
ton  injury:  Om»  v.  PemMyUfOMki  R,  R,  Co.,  59  Pa.  St.  129;  MorrineyY.  Batt- 
em  R,  R.  Co,,  126  Mass.  377;  PUtOmrgh  etc  R'y  Co.  y.  CoQina,  87  Pa.  St  405. 

2.  Railboad  Compakt  ib  Liabls  job,  AimsntQ  m  Katube  or  Tbap, 
which,  although  upon  its  own  premises,  is  yet  so  near  a  highway  adjoining  or 
erossing  its  premises  aa  to  endanger  the  safety  of  travelers  on  such  highway. 
Illustrations  of  this  rule  will  be  found  in  cases  of  unprotected  pits  and  ezoa- 
vatioDS  dug  within  the  railroad's  premises,  and  yet  so  near  a  highway  that 
those  who  paas  are  liable,  without  fault  on  their  part,  to  faXL  into  them.  Thi& 
same  principle,  in  this  respect,  which  applies  to  other  owners  and  tenants  of 
real  estate,  is  obviously  applicable  to  railroad  companies:  See  extended  note 
to  Zoebeech  v.  Tarbell,  87  Am.  Dec.  660,  showing  when  an  owner  is  answer- 
able for  injuries  to  persons  coming  on  his  premises;  Myers  v.  Snyder,  Bright. 
N.  P.  489;  Orier  v.  Sampeon,  27  Pa.  St  183;  Busk  v.  Johnston,  23  Id.  209; 
Beatiy  v.  OUmore,  16  Id.  463;  HadUy  v.  Taylw,  L.  R.  1  O.  P.  53;  JarvU  v. 
Dean,  3  Bing.  447;  S.  O.,  11  Eng.  Com.  L.  447;  Wettor  v.  Dunk,  4  Feet.  &  F. 
298;  Proctcn-  v.  Harrie,  4  Gar.  &  P.  337;  S.  C,  4  Eng.  Com.  L.  337;  Bowland 
V.  Vincent,  10  Met.  371;  Coupland  v.  Hardingham,  3  Camp.  398;  Bamee  v. 
Ward,  9  Com.  B.  392;  S.  C,  67  Eng.  Com.  L.  392. 

3.  Railboad  ib  Liablb  tor  Neoligknt  Construotion  ob  Maintenahob  ov 
ITS  Buildings,  bto.,  Causing  Injury  to  Pbbsons  Lawfully  on  Highway. 
Where  the  line  or  premises  of  a  railroad  abut  upon  a  public  highway,  the 
railroad,  like  other  owners  or  occupants  of  real  estate,  is  liable  to  persons 
lawfully  upon  the  highway  for  any  injury  caused  by  its  negligence  in  the 
original  construction  of,  or  in  its  failure  to  maintain  in  repair,  its  line  and 
premises:  Beatty  v.  Cent  I,  R'y  Co.,  58  Iowa,  242;  S.  C,  8  Am.  k  Eng.  RaiL 
Cas.  210;  Sweeny  v.  Old  Colony  etc  R.  R.  Co,,  10  Allen,, 368;  S.  C,  87  Am. 
Dec.  644;  Stewart  v.  Pennsylvania  R'y  Co.,  14  Am.  &  Eng.  Rail.  Cas.  679; 
Ooldihorpe  v.  Hardman,  13  Mees.  &  W.  377;  Drew  v.  New  River  Co.,  6  Oar. 
&  P.  754;  S.  C,  25  Eng.  Com.  L.  634;  Smith  v.  West  Derby  Local  Boards 
L.  R.  3  C.  P.  D.  423;  Robbina  v.  Jones,  15  Com.  B.,  N.  S.,  221;  Kearney  v. 
London  etc.  R'y  Co.,  L.  R.  5  Q.  B.  411;  S.  C,  6  Id.  759;  Tarry  v.  Ashton, 
L.  J.  1  Q.  B.  314;  Clark  v.  Chambers,  3  Id.  327;  Byrne  v.  Boadle,  2  Hurl.  &  a 
722;  Pennsylvania  etc  Canal  Co.  v.  Graham,  63  Pa.  St.  290;  Cumberland  VaJUy 
etc  R.  R.  Co,  V.  Hughes,  11  Id.  141;  Oakland  R^y  Co.  v.  Fielding,  48  Id.  320; 
Schuylkill  Nav,  Co,  v.  McDonough,  33  Id.  73;  ffoman  v.  Stanley,  66  Id.  464; 
Norriatown  v.  Moyer,  67  Id.  355;  Rapho  v.  Moore,  68  Id.  404;  Hays  v.  Qal- 
laghsr,  72  Id.  136.  Thus,  where  a  railroad  line  crossed  a  highway  by  a  bridge, 
the  company  was  held  liable  to  the  plaintiff,  who,  while  walking  on  the 
highway  under  the  bridge,  was  injured  by  the  falling  of  a  brick  from  an 
abutment;  the  falling  of  the  brick  being  considered,  in  the  absence  of  expla- 
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nation  by  the  company  as  to  the  canae  of  its  fall,  to  be  eyidenoe  of  negligence: 
Kearney  v.  London  etc  R'y  Co,,  L.  R.  6  Q.  B.  411;  S.  C,  6  Id.  759;  Cooke  y. 
Boston  Oc  R,  R,  Corp.,  133  Mass.  185.  And  so  where  a  highway  is  oanied 
over  a  railroad  line  by  a  bridge.  Thns,  where  a  canal  and  railway  company 
had,  under  statutory  authority,  eonatmcted  its  canal,  and  had  cut  a  pnblie 
highway,  and  placed  there  a  swivel  bridge,  which  when  moTed  for  the  pas- 
sage of  boats  left  the  highway  onfenced,  and  at  night  also  nnlighted,  and 
fhe  plaintifTs  decedent^  while  walking  on  the  highway  at  nighty  haying  stepped 
into  the  canal,  on  account  of  the  bridge  being  left  open  for  the  passage  of  a 
boat,  and  having  been  drowned,  it  was  held  that  the  company  was  liablet 
Manley  y.  St,  Heiais  Canal  A  R'yCo,,  2  HurL  &  N.  840;  Penntyhnnia  etc 
Canal  Co,  y.  Qraham^  63  Pa.  St  290;  Dktk  y.  Boettm  etc  R.  R.  Co.,  131 
Mass.  516;  &  C,  8  Am.  &  Bng.  Bail  Ou.  203;  TUeomb  y.  FUchburg  R.  R, 
Co.,  12  Allen,  254.  And  where  a  canal  company  was  required  by  its  charter 
to  build  and  keep  bridges  in  repair,  by  which  highways  were  carried  over  the 
canal,  and  the  plaintifif  passed  oyer  one  of  these  bridges  and  was  injured  by 
the  fall  of  the  bridge,  which  resulted  from  negUgenoe  on  the  part  of  the  com* 
pany,  it  was  held  that  the  company  was  liable:  PenmyUfcmia  etc.  Carnal  Co.  y. 
Ch-aham,  63  Pa.  St.  290.  So  where  a  oontraotor  for  the  construction  of  a 
railroad  line  had,  in  the  course  of  his  employment*  diyerted  a  public  foot- 
path, and  had  left  the  point  of  diyergenoe  from  the  old  way  unguarded  and 
dangerous  by  reason  of  its  leading  onto  the  Une  of  the  raihioad,  he  was  held 
liable  in  damages  to  one  who*  at  night*  followed  the  old  way,  and  was  in- 
jured by  falling  over  a  bridge  abutment.  The  ground  of  the  decision  was 
that  "a  duty  is  cast  upon  those  who,  in  the  exercise  of  statutory  powers, 
diyeri  a  public  footpath,  to  protect*  by  fencing  or  otherwise,  reasonably 
careful  persons  using  the  footpath  from  injury,  through  going  astray  at  the 
point  of  diversion ":  Hwat  v.  T<^flor,  L.  J.  14  Q.  B.  B.  918.  And  where  a 
railroad  line  is  constructed  upon  a  highway  which  it  is  the  duty  of  the  com- 
pany to  keep  in  repair,  the  company  will  be  liable  for  injuries  received 
through  a  failure  of  its  duties  in  this  respect:  Oakland  R*y  Co.  v.  Fielding,  48 
Pa.  St.  320;  Rathbum  v.  Burlington  etc  R.  R.  Co.,  16  Neb.  441;  S.  C,  19  Am. 
ft  Eng.  BaU.  Oas.  137;  Street  R.  R.  Co.  v.  NoUhenme,  40  Ohio  St  376;  S.  O., 
19  Am.  k  Eng.  RaiL  Gas.  191;  Oalioeaton  City  R^y  Co.  v.  Nolan,  53  Tex. 
139;  S.  C,  3  Am.  &  Eng.  RaiL  Gas.  387;  thus  a  railroad  company  whose 
line  occupied  a  public  highway,  and  who  had  negligently  permitted  a  hole  in 
the  highway  to  remain  unrepaired,  was  held  liable  to  tiie  plaintiff,  who  was 
injured  by  falling  into  the  hole:  Oakland  R'y  Co.  v.  Fielding,  48  Pa.  St  320. 
So  where  the  line  is  constructed  on  a  highway  within  the  bounds  of  a  munici- 
pality whose  ordinances,  made  under  a  legislative  grant  of  authority,  require 
the  line  to  be  kept  clear  of  snow,  the  railway  is  liable  for  injuries  done  by  its 
failure  to  remove  the  snow  in  a  reasonable  time:  Bowen  v.  Detroit  City  R*y  Co., 
54  Mich.  496;  S.  C.,  19  Am.  &  Eng.  RaU.  Gas.  131.  So  where  a  railroad 
company  has  permitted  an  "engineer-stake  "  to  remain  on  a  highway  in  the 
street  of  a  town,  and  the  plaintiff  has  been  injured  by  falling  over  that  stake 
while  lawfully  walking  on  the  highway,  the  company  is  liable  to  him  in  dam- 
ages therefor:  Oudger  v.  Western  etc.  R.  R.  Co.,  87  K.  G.  325.  So  a  railroad 
company  is  liable  to  one  injured  on  a  highway  by  the  fall  of  a  derrick  used 
in  the  construction  of  a  culvert  under  such  highway  and  alongside  of  the 
company's  railroad:  Ccnlon  v.  Eastern  R.  R.  Co.,  135  Mass.  195;  S.  G.,  15  Am. 
ft  Eng.  Rail.  Gas.  99. 

Railboad  Gompant  is  LiAsiLE  TO  Pebsons  Lawtullt  on  Highway  fob 
IvjXJBiBS  Gaused  bt  Nbolioent  Operation  ot  its  Linb,  —  as  where  a 
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paiser  on  the  highway  is  injured  by  the  negligent  roping  of  «  car  into  a  coal- 
yard:  North  Pemuylvama  R.  R.  Co.  v.  Robinson,  44  Pa.  St.  175;  or  by  thm 
obstruction  of  a  highway  by  cars  permitted  to  remain  at  rest,  and  blocking 
up  a  crossing:  Ranch  ▼.  Lloyd,  31  Id.  358;  Pennayhfonia  R,  R.  Co.  v.  Kelly,  31 
Id.  372;  Corey  v.  Northern  Pacific  R.  R.  Co,,  32  Minn.  457;  S.  C,  19  Am.  h 
Eng.  Ran.  Cas.  352;  Jackson  v.  Nash/mOe  etc  R'y,  13  Lea,  491;  S.  C,  19  Am. 
&  Kng.  Rail.  Gas.  433;  Siaie  r.  Morris  etc  R.  R.  Co,,  25  N.  J.  L.  437;  Yoimg 
y.  Detroit  etc  R'jf  Co.,  19  Am.  k  Eng.  BaiL  Ou.  417;  or  by  a  hand-car  negli- 
gently left  upon  a  highway  l>ridge:  POtabmrgh  etc  R,  R,  Co.  ▼.  Spanier,  85 
Ind.  165;  S.  C,  8  Aul  &  Eng.  RaiL  Gas.  453;  or  by  the  fright  of  horses 
caused  by  the  unnecessary  and  excessive  whistling  of  an  engine:  Pennsylvama 
R.  R.  Co.  ▼.  Bamett,  59  Pa.  St  259;  Chieago  etc  R.  R.  Co.  ▼.  Dunn,  52  lU. 
451;  Chicago  etc  R.  R,  Co.  v.  Dickson,  88  Id.  431;  Culp  v.  Atchison  etc  R.  R. 
Co.,  17  Kan.  475;  Cfeorgia  R.  R,  Co,  r.  Newsome,  60  Gku  492;  Georgia  R,  R. 
Co.  ▼.  Thomas,  68  Id.  744;  Philadelphia  etc  R,  R.  Co,  v.  Stinger,  78  Pa.  St 
219;  Ka^e  v.  Oreenomgh,  88  Id.  405;  or  by  an  unnecessary  and  excessive  escape 
of  steam  from  an  engine:  Manchetter  etc  R*ff  Co.  ▼.  FuOarion,  14  Gom.  &, 
N.  S.,  54;  S.  0.,  108  Eng.  Gom.  L.  54;  LouiwUle  etc  R.  R.  Co.  r,  Schmidt,  81 
Ind.  264;  S.  C,  8  Am.  &  Eng.  RaiL  Gas.  248;  Gibson  ▼.  St,  Louis  R'y  Co.,  8 
Mo.  App.  488;  Stott  ▼.  Grand  Trunk  R'y  Co.,  24  U.  G.  G.  P.  347;  Borst  t. 
Lake  Shore  etcRyCo.,^^  N.  Y.  639;  Billman  ▼.  Indianapolis  etc.  R.  R.  Co.^ 
76  Ind.  166;  S.  0.,  6  Am.  &  Eng.  RaiL  Gu.  41;  Tol/edo  etc  R'y  Co,  ▼.  JETor- 
mon,  47  HL  298;  Geveke  r.  Grand  Rapids  etc  R.  R.  Co.,  22  Am.  k  Eng.  RaiL 
Cm.  551;  or  by  the  frightening  of  a  horse  caused  by  a  derrick  negligently  per- 
mitted to  remain  projecting  over  a  highway  in  such  a  manner  as  would 
naturally  frighten  hones:  Jones  v.  Housatonie  R.  R.  Co.,  107  Mass.  261;  or 
hy  the  frightening  of  a  horse  caused  by  a  hand-car  left  at  a  crossing:  Vare  t. 
Grand  Trunk  Ry  Co.,  23  U.  G.  G.  P.  143;  Myers  ▼.  Richmond  etc  R.  R.  Co., 
87  N.  G.  345;  S.  0.,  8  Am.  k  Eng.  Rail.  Gas.  293;  Russian  v.  Mikoaukee  etc 
R'y  Co.,  56  Wis.  325;  S.  O.,  10  Am.  &  Eng.  RaiL  Gm.  716;  or  by  the  falling 
of  burning  coals  from  the  fire-box  of  an  engine  of  an  elevated  railroad  upon 
the  back  of  a  horse  attached  to  a  wagon  on  the  street  under  the  line,  and 
upon  the  hand  of  the  driver  of  the  wagon,  which  caused  the  horse  to  run 
away,  prevented  the  driver  from  controlling  him,  and  thereby  causing  an 
injury  to  the  plaintiff:  Lowery  v.  Mamhattan  etc  R'y  Co.,  99  N.  Y.  158.  A 
railroad  company  is,  however,  not  liable  for  injuries  resulting  from  the  fright- 
ening of  horses  on  a  highway  caused  by  the  mere  sight  of  the  train,  or  by  the 
noises  necessarily  incident  to  its  movement:  Hahn  v.  Southern  Padfie  R.  R. 
Co.,  51  Gal.  605;  FUnt  v.  Norwich  etc  R.  R.  Co.,  110  Mass.  222;  Beatty  v. 
Cent.  Iowa  R*y  Co.,  58  Iowa,  242;  S.  G.,  8  Am.  k  Eng.  RaU.  Gas.  210;  BurUm 
V.  Philadelphia  etc.  R.  R  Co.,  4  Harr.  (DeL)  252;  Whitney  v.  Maine  Cent  R.  R. 
Co.,  69  Me.  208;  nor  where  the  fright  is  caused  by  the  ordinary  noise  of  a 
train  in  passing  over  a  bridge:  Favor  v.  Boston  etc  R.  R.  Corp.,  114  Mass. 
350;  nor  where  the  fright  was  caused  by  an  ordinary  escape  of  steam  fvom  a 
locomotive:  Whitney  v.  Maine  Cent.  R.  R.  Co.,  69  Me.  206;  nor  is  a  railroad 
company  liable  for  injuries  caused  by  leaving  a  car  at  a  highway  crossing, 
and  thereby  frightening  a  horse,  unless  it  is  is  shown  that  the  necessary 
effect  of  leaving  the  car  in  that  position  was  to  frighten  horses  who  were  not 
more  than  usually  nervous:  Gilbert  v.  FUnt  etc  R'y  Co.,  51  Mich.  488;  compare 
Pittsburgh  etc.  Fty  Co.  v.  Taylor,  104  Pa.  St.  306. 

Railroad  Gomfakt  u  Liablb  iob  Injuries  Gaused  bt  Hiqhwat  Gross- 
INOS  NiEOLiOENTLT  GoNSTBUCTXD  OR  MAINTAINED,  for  it  is  generally  the  duty 
of  the  company,  where  its  line  is  carried  across  a  pre-existing  hi^way,  to 
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keep  the  erosaiiig  in  repair:  Farley  ▼.  C,  etc  B.  R,  Co,,  42  Iowa»  234;  State  r. 
Dayton  eic  R,  R.  Co,,  36  Ohio  St.  436;  S.  C,  5  Am.  k  Eng.  Rail.  Caa.  312; 
Padueahete,  R,  R.  Co.,  80 Ky.  147;  S.  C,  10  Am.  &  Eng.  Rail.  Cas.  318;  People 
T.  Chicago  eie,  R.  R,  Co.,  67  111.  118;  PUtaburgh  etc,  R'y  Co,  y,  Dunn,  66  Pft. 
St.  280;  Fergueon  v.  Vtrghda  etc.  R.  R,  Co.,  13  Nev.  184;  but  the  company 
ia  not  bound  to  improye  the  highway  so  aa  to  pat  it  in  better  order  than  it 
was  before  the  railroad  croosed  it:  Beatty  v.  Central  Iowa  R'y  Co,,  68  Iowa, 
242;  a  C,  8  Am.  &  Eng.  RaiL  Gas.  210.  Thia  dnty  to  repair  inclndea  the 
repairing  of  embankments  which  are  a  necessary  part  of  the  crossing:  Farley 
Y,  C.  etc  R,  R,  Co,,  42  Iowa»  234.  The  test  is  whether  or  not  the  crossing 
as  oonstracted  and  maintained  by  the  railroad  nnneoessarily  impairs  the  nse- 
fulness  of  the  highway,  and  interferes  with  the  safe  enjoyment  of  that  high- 
way by  the  public;  if  it  does,  the  railroad  company  has  not  performed  its 
dnty  in  the  premises;  if  it  does  not,  the  company  has  done  all  that  it  onght 
to  be  expected  to  do:  People  y.  New  York  etc  R.  R.  Co,,  89  N.  Y.  266;  S.  O,, 
10  Am.  k  Eng.  RaiL  Gas.  230.  And  the  railroad  company  is  not  to  be  re- 
Bered  from  the  performance  of  this  dnty  becanse  a  street-railroad  whose  line 
vses  the  highway  and  the  crossing  as  a  part  thereof  is  under  a  like  obligation 
to  keep  the  crossing  in  repair:  Mastereon  y.  New  York  etc  R.  R.  Co.,  84  K.  Y. 
247;  S.  O.,  3  Aul  k  Eng.  Rail.  Gas.  408.  While  as  a  general  rule  a  railroad 
company  is  not  bound  to  keep  in  repair  the  crossLogs  of  highways  which 
haTe  not  been  legally  laid  out  and  opened,  FUnt  etc  R'y  Co.  ▼.  WiUey,  4^ 
Mich.  88,  &  0.,  6  Am.  k  Eng.  RaiL  Gas.  305,  Uiammri  etc  R^yCo,Y.  Long, 
S7  Kan.  684,  yet  when  it  has  licensed  a  general  and  public  use  of  such  a  cross- 
ing, it  is  bound  to  maintain  such  crossing  in  repair:  KeUy  ▼.  Southern  etc  R,  R, 
Co,,  28  Minn.  08;  S.  G.,  6  Am.  k  Eng.  Rail.  Gas.  264.  A  railroad  company 
is  liable  to  passers  on  the  highway  for  a  crossing  so  negligently  oonstruoted 
as  to  cause  injuries  to  persons  lawfully  using  it:  Roberte  y,  Chicago  R'y  Co,, 
86  YTiM,  679;  IndianapoUe  etc  R,  R,  Co.  ▼.  Stout,  63  Ind.  143;  Judson  y.  New 
Tori  etc  R.  R.  Co,,  29  Gonn.  434;  MaOby  y,  Chicago  etc  R'y  Co,,  52  Mich. 
106;  S.  G.,  13  Am.  k  Eng.  RaiL  Gas.  606;  LouiwiUe  etc  J^y  Co.  y,  SmUh,  91 
Ind.  119;  S.  O.,  13  Am.  k  Eng.  RaiL  Gas.  608,  and  annotations  610,  611;  as 
where  there  is  defective  planking  over  a  crossing:  Pitteburgh  etc  R'y  Co.  v. 
Dmm,  56  Pft.  St  280;  Wamttr  v.  Delaware  etc  R.  R.  Co,,  80  N.  Y.  212; 
8.  G.,  1  Am.  k  Eng.  RaU.  Gas.  122;  Payne  v.  Troy  etc  R.  R,  Co.,  83 
K.  Y.  572;  S.  G.,  6  Am.  k  Eng.  RaiL  Gas.  54;  Pemwybfonta  R,  R.  Co.  v. 
Boylan,  104  BL  595;  &  G.,  10  Am.  k  Eng.  RaiL  Gas.  734;  O'Connor  v.  Boe- 
ton  etc  R.  R.  Corp.,  135  Mass.  352;  S.  G.,  15  Am.  k  Eng.  RaiL  Gas.  362; 
KMy  V.  Southern  etc  R,  R,  Co.,  28  Minn.  98;  S.  G.,  6  Am.  k  Eng.  RaiL 
Gas.  264;  Mann  v.  Central  Vermont  etc  R.  R,  Co,,  55  Vt.  484;  S.  G.,  14  Am. 
k  Eng!  RaiL  Gas.  620;  Baughman  v.  Shenango  etc  R.  R.  Co.,  92  Pa.  St.  335; 
or  where  rails  are  maintained  at  such  a  height  above  the  level  of  the  crossing 
as  to  endanger  the  safe  transit  of  wagons:  Oliver  v.  North  B.  R'y  Co,,  L.  R.  9 
Q.  B.  409;  Johnson  v.  St.  Paul  etc  R'y  Co.,  31  Minn.  283;  S.  G.,  15  Am.  k 
Eng.  RaiL  Gas.  467;  MUwavkec  etc  R,  R.  Co.  v.  HunUr,  11  Wis.  160;  or 
where  the  crossing  is  obstructed  by  a  wreck,  in  cases  where  more  than  a  rea- 
sonable time  has  elapsed  for  the  removal  of  the  wreck:  Pittsburgh  etc  R'y 
Co,  V.  Taylor,  104  Pa.  St.  306;  Paine  v.  Orand  Trunk  etc  R'y  Co.,  58  N.  H. 
611.  And  where  a  highway  is  used  as  a  part  of  a  railroad  line,  travelers  on 
the  highway  have  a  right  to  cross  the  railroad  line  at  any  point,  and  not 
merely  at  the  intersections  of  other  highways;  and  the  railroad  company  is 
liable  to  one  injured  while  crossing  at  a  point  other  than  the  intersection  of 
another  highway,  if  the  company  is  in  any  respect  negligent  in  the  operation 
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of  its  line:  LohMXU  etc  R*y  Co.  r.  Head,  80  Ind.  117!  S.  C,  4  Am.  h  &ig. 
RaiL  Caa.  619;  Friek  v,  St.  Louis  etc  R*y  Co,,  76  Mo.  595;  8  Am.  &  Eng. 
Raa.  Cas.  280;  Sm&du  ▼.  Brooktyn  etc  B.  R.  Co,,  88  N.  Y.  13;  S.  C,  8  Am.  & 
Eng.  RaiL  Cm.  445. 

6.  DcTT  or  Railboad  CoicPAirr  in  Opkbatdvo  itb  Lins  at  Gkadb 
Cbobsinos. —  1.  RelaUve  Rights  and  Obligations. — As  a  general  principle,  it  is 
the  dnty  of  a  railroad  company  to  operate  its  line  at  grade  GroesingB  of  high- 
ways with  dne  care  for  the  ri^ta  of  travelera  vpon  mich  highways.  Bat  ia 
the  case  of  collisions  between  the  company's  engines  and  persons  crossing 
the  track  in  carriages  or  on  foot  at  the  intersection  of  highways,  each  is  ex- 
ercising an  eqnal  legal  right,  independent  of  any  contract  or  ^yor  extended 
by  the  one  to  the  other.  The  individual  has  »  right  to  cross  the  track,  and 
the  company  has  a  right  to  cross  the  highway.  It  is  the  case  of  two  parties 
holding  eqnal,  independent  rights,  the  exercise  of  which  by  one  may  result 
in  injozy  to  the  other,  with  or  without  legal  liability,  according  to  the  con- 
duct of  each.  The  relative  rights  between  the  railroad  company  and  stran- 
gers are  diffivent  in  degree  from  those  between  it  and  passengers,  whose 
claim  have  a  superadded  obligation  arising  from  contract  and  confidence} 
and  the  utmost  vigilance  and  care  are  to  be  observed  in  regard  to  them. 
The  demand  of  strangers  makes  it  incumbent  on  it,  upon  general  principles 
of  humanity,  to  exercise  such  reasonable  vigilance  and  care  towards  them  as 
not  to  be  the  occasion  of  doing  them  an  injury  by  its  negligence  which 
eonld  be  avoided  by  judioions  foresight:  Baltimore  etc  R.  R.  Co.  v.  State,  29 
Md.  262;  Indiana  Centnd  R'y  Co.  v.  HtdeUon,  13  Ind.  826;  PhUadeiphia  etc 
R,  R,  Co.  V.  Kerr,  25  Md.  621.  This  matter  is  also  governed  by  that  per- 
vading principle  of  social  duty  founded  on  the  common  law,  that  every  per^ 
son  must  so  conduct  his  own  affiurs  as  not  to  injure  the  rights  of  another, 
expressed  in  the  legal  maxim,  Sie  utere  tuo  ut  aSemim  non  ladas  :  See  note  to 
NcUtm  V.  Western  R.  R.  Corp.,  09  Am.  Dec  628.  But  while  the  relative 
rights  and  obligations  of  a  railroad  company  and  travelers  on  the  highway 
are  reciprocal,  it  is  the  privilege  of  the  railroad  company  that  its  trains  shall 
have  the  right  of  way,  and  that  all  persons  on  the  highway  shall  yield 
precedence  to  the  trains:  Pennsylvania  R.  R.  Co.  v.  Ooodman,  62  Pa.  St.  829f 
Biaek  v.  Burlington  etc  R'y  Co.,  38  Iowa,  616;  Oalena  etc  R.  R.  Co.  v.  Dill,  21 
HI.  264;  Toledo  etc  R^y  Co.  v.  Ooddard,  25  Id.  185;  Continental  Improvenmi 
Co.  V.  Stead,  96  U.  S.  161. 

2.  Degree  qf  Diligence  Required  qf  Persons  Eaoereising  Independent  Rights.  -^ 
The  measure  of  a  railroad  company's  duty  and  liability,  in  relation  to  persona 
lawfully  crossing  or  entering  on  its  track,  is  the  same  as  that  which  defines 
the  duty  and  liability  of  the  owners  of  carriages  which  are  driven  on  the 
highway,  or  of  other  parties  exercising  independent  rights.  It  is  bound  to 
use  ordinary  care  to  avoid  injury  to  travelers  on  the  highway  crossing  its 
track;  and,  acting  through  servants,  as  engineers,  conductors,  and  brakemen, 
it  is  responsible  for  injuries  to  such  travelers  arising  from  a  want  of  ordinary 
care  and  skill  on  the  part  of  its  servants;  that  is,  such  care  and  skill  as  the 
mass  of  prudent  persons  in  their  business  are  accustomed  to  exercise:  See 
principal  case;  Beers  v.  Housatonuc  R.  R.  Co.,  19  Conn.  666;  Cleveland  etc 
R.  R.  Co.  V.  Terry,  8  Ohio  St.  570;  Pendleton  St.  R.  R.  Co.  v.  Shires,  18  Id. 
255;  BeS^ontaine  R'y  Co.  v.  Snyder,  24  Id.  670;  S.  C,  18  Id.  399;  Pendktom 
St.  R,  R,  Co.  V.  StaUman,  22  Id.  1,  19;  State  v.  Baltimore  etc  R.  R.  Co.,  24 
Md.  84,  103;  Bannon  v.  Baltimore  etc  R.  R.  Co.,  24  Id.  108;  Balthnare  etc 
R.  R.  Co.  V.  Bahrs,  28  Id.  647;  Baltimore  etc  R.  R.  Co.  v.  State,  29  Id.  268| 
yew  Orleans  etc  R.  R.  Co,  v.  Bailey,  40  Miss.  395;  Wilds  v.  Hudson  R.RJL 
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Cb.,  24  N.  Y.  430;  8.  O.,  29  Id.  816;  WAer  v.  New  York  etc  R.  R.  Ctk^  M 
Id.  451;  Shaw  ▼.  BotUm  etc.  It.  R.  Cor^^  8  Qrsy,  46;  Aurora  Brtmeh  A  M. 
Co.  T.  Grimee,  13  BL  585;  Central  etc.  R,  R,  Co,  ▼.  Roeboi/eUow,  17  Id.  641| 
lUmoie  Cent,  R.  R.  Co.  r,  PhUBpe,  49  Id.  234;  &  C,  66  Id.  194;  Moov  t. 
Cent  R.  R.  Co.,  24  N.  J.  L.  268;  CenL  R.  R.  Co.  r.  Moore,  24  Id.  824;  Maeom 
etc  R.  R.  Co.  ▼.  Dauie,  18  Ga.  679;  Zeigkr  y.  Nortkeaetem  R.  R.  Co.,  6  Bich. 
221;  a  C,  7  Id.  402.  Thus  in  «  leading  caM,  which  has  been  fioqiiently 
cited  with  approval,  it  waa  oonaidered  that  the  highest  dUigenoe  is  not  to  bo 
exacted  of  any  person,  except  when  a  compensation  is  paid  for  the  servioei 
or  when  the  person  injured  is  in  the  power  and  nnder  the  oontrdl  of  the  de- 
fendant, as  in  the  case  of  passengers  in  the  charge  of  a  common  carrier;  or 
when  the  defendant  offioionsly  obtmdes  his  services  npcn  the  plaintiff;  or  is 
the  only  one  of  two  who  is  to  derive  a  benefit  from  the  act;  or  is  in  the  wrong 
place  at  the  time  he  commits  the  injury;  or  engaged  in  an  nnlawfol  calling} 
bat  where  both  parties  stand  on  an  equality  as  to  the  means  of  avoiding  the 
accident,  and  each  is  engaged  in  a  lawful  employment^  only  ordinary  diligenoe 
ean  be  required  of  either:  Brand  ▼.  Scheneetadjf  ^e.  R.  R.  Co.,  S  Barb.  368. 
It  is  sometimes  said  that  railroad  companies  which  use  steam  as  a  motive 
power  are  required  to  exercise  "  the  utmost  care  **  to  prevent  injuries:  John' 
mm  V.  Hudeim  R.  R.  R.  Co,,  20  N.  T.  75;  C7ool;  v.  New  York  Cent.  R.  R.  Co., 
8  Keyes,  479;  Fero  v.  Buffalo  etc  R.  R.  Co.,  22  N.  Y.  213.  But  this  inexact 
mode  of  expression  seems  to  be  used  to  enforce  the  duty  of  applying  a  vigi- 
lance and  skill  adapted  to  the  peculiar  dangers  which  are  incident  to  the  use 
oS.  steam  as  a  motive  power,  without  intending  to  vary  the  measure  of  liability: 
Wd)er  V.  New  York  etc  R.  R.  Co.,  58  Id.  46(M63;  Baltimore  etc  R.  R.  Co.  v. 
State,  29  Md.  261.  But  while  the  same  rule  of  care  and  skill  measures  the 
liability  of  a  railroad  company  as  that  of  individuals,  the  coosideration  should 
be  ever  present  to  its  agents  and  servants  that  they  are  dealing  with  danger- 
ous elements  and  forces,  eminently  destructive  to  human  life  and  Umb;  and 
although  bound  to  exercise  only  reasonable  care  and  skill,  except  in  the  car- 
riage of  passengers,  what  will  answer  that  requirement  where  there  is  little 
peril  will  not  where  the  peril  is  great.  The  care  and  skill,  therefore,  to  be 
reasonable,  must  be  proportioned  to  the  danger  and  multiplied  chances  of 
injury;  and  similar  precautions  are  required  of  persons  who  have  occasion  to 
be  in  the  vicinity  of  its  engines:  See  principal  case;  Beere  v.  Houeatonuc  R.  R. 
Co.,  19  Conn.  666;  Runjfon  v.  Cent.  R.  R.  Co.,  26  X.  J.  L.  558;  Kennedy  v. 
North  Mo.  R.  R.  Co.,  36  Mo.  851;  Bell^ontaine  R'y  Co.  v.  Snyder,  38  Ohio 
St.  676,  677;  S.  0.,  18  Id.  399.  To  discuss  the  duty  of  the  traveler  to  use  his 
senses  in  order  to  avoid  danger  at  grade-crossings  would  lead  us  too  far  into 
the  subject  of  contributory  negligence,  which  cannot  be  profitably  treated 
within  tiie  limits  of  this  note,  and  must  therefore  be  omitted,  except  a  mere 
reference  to  Penneylvania  R.  R.  Co.  v.  Ogier,  78  Am.  Dec.  322,  note  327;  notes 
to  Warren  v.  FUehburg  R.  R.  Co.,  85  Id.  706,  707;  note  to  PhUadelfitia  etc 
R.  R.  Co.  T.  Spearen,  86  Id.  552;  but  it  may  be  said  that  the  traveler  has  a 
right  to  assume  that  the  railroad  company  will  exercise  the  care  and  take 
the  precautions  which  the  law  imposes  upon  it:  Robmeon  v.  Western  etc  R.  R, 
Co.,  48  Cal.  421. 

3.  Oeneral  Duty  qf  Railroad  Company  to  Travelere  on  Highway.  —  The 
company  is  bound  to  use  every  reasonable  precaution  to  prevent  injury  &> 
travelers  on  the  highway,  but  not  every  possible  one:  Weber  v.  New  York  etc 
R.  R.  Co.,  58  N.  Y.  462.  Thus  the  placing  of  a  man  as  a  guard  on  each  car 
of  a  freight  train  to  give  and  repeat  signals  is  not  ordinarily  required:  Chi- 
eago  etc  R.  R.  Co.  v.  Stumpe,  55  HI.  367.    If  the  company  in  the  managa* 
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ment  of  its  train  eanaes  hiiqsuaI  peril  to  travelers,  it  should  meet  snch  peril 
by  corresponding  precautions:  Kldn  v.  JeioeUf  26  N.  J.  £q.  474,  479,  480; 
8.  C,  27  Id.  550.  The  duty  of  the  company  to  use  reasonable  precautions 
to  prevent  injury  extends  to  travelers  on  foot  as  well  as  to  those  riding  ia 
carriages:  Cheney  v.  New  York  etc  /?.  R.  Co.,  16  Hun,  415.  Exercise  of  ordi- 
nary care  will,  however,  enable  a  person  to  cross  a  railroad  track  on  foot  in 
open  daylight  with  safety,  and  it  requires  a  strong  case  to  sustain  an  action 
under  such  droumstances:  Cardell  v.  New  York  Cent  R.  JR,  Co.,  70  N.  T.  125. 
It  is  negligence  in  a  person  on  foot  to  attempt  to  cross  the  street  in  front  of 
cars  or  carriages  drawn  by  horse  power  on  a  nice  calculation  of  the  chances 
of  a  collision;  but  the  question  of  his  negligence  becomes  one  for  the  jury 
where  the  facts  tend  to  show  that  in  taking  the  risk  he  was  in  the  exercise 
of  ordinary  care:  BeUon  v.  Baxier,  58  Id.  411;  S.  0.,  54  Id.  245;  Thurber  v. 
Harlem  etc  R.  R.  Co.,  60  Id.  326;  O^DonneU  v.  New  York  etc  R.  R.  Co.,  8 
Daly,  409.  He  is  not  required  to  anticipate  the  possibility  of  an  accidental 
faU  while  he  is  crossing:  Mentsi  v.  Second  Av.  R.  R,  Co.,  3  Abb.  App.  274. 
The  railroad  company  may  within  its  location  erect  buildings  and  pile  rub- 
bish or  materials  derived  from  excavations  which  obstruct  the  traveler's  view 
of  approaching  trains;  but  it  is  bound  to  take  the  precautions  and  give  the 
warnings  which  the  peculiar  dangers  resulting  from  such  obstruction  of  view 
reasonably  require:  CardeU  v.  New  York  etc  R.  R.  Co.,  75  N.  T.  330;  S.  C, 
70  Id.  119;  64  Id.  535;  &  0.,  26  Am.  Rep.  550;  and  extended  notes  to  Ixmie- 
tiOe  etc  R.  R,  Co.  v.  ComnumweaUh,  26  Id.  207-211;  McAlpin  v.  Powell,  26 
Id.  562-567,  treating  of  the  subject  considered  in  this  note;  Maekaif  v.  New 
York  CenL  R.  R.,  35  N.  T.  75;  Ridiardeon  v.  New  York  CenL  R.  R.  Co.,  45 
Id.  846.  Snch  use  of  the  location,  however,  is  not  negligence  per  se,  or  in 
itself  a  cause  of  action:  CordeU  v.  New  York  etc  R,  R.  Co,,  75  Id.  330;  S.  O., 
70  Id.  119;  64  Id.  535;  26  Am.  Rep.  550;  and  extended  notes  to  LomieMe 
etc  R,  R,Co,  Y.  Conmonwealth,  26  Id.  207-211;  MeA^  ▼.  PoweU,  26  Id. 
562-^7;  Central  R.  R.  Co.  etc  v.  Feller,  84  Pa.  St  226.  In  general,  it  may  be 
said  that  where  the  surrounding  circumstances  render  the  crossing  specially 
dangerous  to  travelers  on  the  highway,  on  account  of  its  locality  or  mode  of 
construction,  or  where  the  line  is  curved,  or  there  are  obstructions  to  the  view, 
it  is  the  duty  of  the  railroad  company  to  take  precautions  commensurate  to 
the  danger,  and  it  is  for  the  jury  to  determine  whether  or  not  the  absence  of 
any  particular  precaution  is  negligence:  IndiancqpoUs  etc  J?.  R.  Co.  v.  Stablee, 
62  m.  313;  PennsylvaniaR,  R.  Co.  v.  Matthews,  36  N.  J.  L.  531;  Di^v.  Chkago 
etc  JVy  Co.,  32  Wis.  269;  Art^  v.  Chkago  etc  R.  R.  Co.,  34  Iowa,  153;  S.  O.,  38 
Id.  293;  44  Id.  284;  Peoria  e^  i7.  A.  Co.  v.  ^eitf,  88  IlL  529;  Dmkk  y.  Chkago 
etc  R'y  Co.,  80  Id.  338;  Central  R.  R.  Co.  etc  v.  FeUer,  84  Pa.  St  226;  Cbii- 
Unental  Imfroeemeint  Co.  v.  Stead,  95  U.  S.  161;  Mackay  v.  New  York  Cent, 
R.  R.  Co.,  35  N.  Y.  75;  Rkhardaon  v.  New  York  CenL  R.  R.  Co.,  45  Id.  846; 
Funeton  v.  Chkago  etc  I^y  Co.,  61  Iowa,  452;  S.  0.,  14  Am.  &  Eng.  Rail.  Cas. 
640;  Nehraay.  Central  Pacific  R.  R.  Co.,  62  Cal.  320;  Robertiv.  Chkago  etc  R*y 
Co.,  35  Wis.  679;  mert  v.  Green  Bay  etc  R.  R.  Co.,  48  Id.  606.  The  duty  of 
the  company  to  avail  itself  of  well-tested  inventions  and  improvements  which 
materially  contribute  to  safety  has  been  much  considered  with  reference  to 
its  passengers:  Caldwell  v.  New  Jereey  Steamboat  Co.,  47  N.  Y.  282;  Smith  v. 
New  York  etc  R.  R,  Co.,  75  Am.  Dec.  305,  note  310;  but  it  is  a  duty  which 
extends  also  to  other  persons  rightfully  using  or  crossing  its  track:  Smith  v. 
New  York  etc  R.  R.  Co.,  19  N.  Y.  127;  Oagg  v.  Vetter,  41  Ind.  228.  Thus 
it  should  use  the  brakes  which  are  found  to  be  the  most  efficient  for  stopping 
the  trains:  Coetello  v.  Syraam  etc  R.R,  Co.,  65  Barb.  92.     A  railroad  com- 
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pany  is  required  to  nae  a  greater  degree  of  care  in  nmning  its  trains  through 
eities  and  yillages  than  in  the  open  country:  See  note  to  Ftro  ▼.  Bt^ah  tie, 
JL  B.  Co,^  78  Am.  Dec  185. 

4.  Notke  cfApproack.  —  The  eflfoet  of  the  railroad  company's  non-perform- 
anoe  of  the  dnty  of  giving  notice  of  the  approach  of  its  trains  towards  a  grade 
crossing,  when  that  duty  is  regnlated  by  statate,  depends  npon  the  terms  of 
the  particnlar  statute;  tmt  genersJly  speaking,  statutory  directions  as  to 
giving  notice  of  the  approach  of  a  train  towards  a  crossing  must  be  followed, 
and  a  fsilure  to  follow  them  is  negligence  as  to  persons  on  the  highway 
injured  while  crossing  the  line:  Aikmia  ete.  R,  R,  ▼.  Wyly,  66  Qa.  120;  S.  C, 
8  Am.  k  Eng.  RaiL  Gas.  262;  PtaH  r,  Oramd  Trunk  R'y  Co.,  10  Ont  App. 
191;  8.  C,  19  Am.  k  Bug.  RaiL  Gss.  239;  Leaivemoorth  etc  R,  R,  Co.  t.  Rice^ 
10  Kan.  426;  Centraieie,  R.  R.  Co.  ▼.  PhUUpi,  20  Id.  13;  Missouri  etc  R'y  Co. 
T.  Wilson,  28  Id.  637;  Faber  y.  St.  Patd  etc  R'y  Co.,  29  Minn.  466;  S.  C,  8 
Am.  k  Eng.  Rail.  Gas.  277;  Avffuda  etc  R.  R.  Co.  r.  McSkimrry,  24  Ga.  76; 
Wabash  R'y  Co.  v.  Henks,  91  OL  406;  and  it  has  been  held  that  the  railroad 
company's  omission  to  give  the  statutory  signals  is  nogligenoe  as  to  persons 
whose  horses,  while  on  the  highway,  are  frightened  by  the  approach  of  a 
train:  Cosgroee  y.  New  York  etc  R,  R.  Co.,  87  N.  T.  88;  S.  0.,  6  Am.  k  Bug. 
RaiL  Gas.  36;  Ransom  ▼.  Chicago  etc  R'y  Co.^  62  Wis.  178;  &  G.,  19  Am.  4 
Eng.  RaiL  Gas.  16;  Rosenberger  r.  Grand  Trunk  R^y  Co.,  8  Ont  App.  482; 
8.  C,  16  Am.  k  Eng.  RaiL  Gss.  448;  Oramd  Trunk  Ry  Co,  ▼.  Rosevierger,  9 
OuL  8.  G.  311;  8.  C,  19  Am.  k  Eng.  RsiL  Gas.  8;  and  generally,  that  th« 
omission  of  such  signals  is  negUgenoe  as  to  all  penoos  who^  being  lawfully  al 
or  near  a  crossing,  are  exposed  to  injury  by  reason  of  the  failure  to  give  such 
signals:  Wak^fiMT.  CotmeeUeut  etc  R.R.Co.yZ1  Vt  330;  HoHy.  C.  etc  R^y 
Co.,  66  Iow%  166;  8.  G.,  41  Am.  Rep.  93.  The  railroad  company  may,  df 
course,  excuse  its  non-performance  of  the  statutory  duty  by  showing  thai 
the  duty  was  on  the  particular  occasion  omitted  within  the  bounds  of  a 
municipality  whose  ordinanoes  lawfully  forbade  the  giving  of  signals  within 
its  limits:  Pemuyivania  Co.  t.  Bensil^  70  Ind.  669;  &  G.,  6  Am.  k  Eng.  RaiL 
Gss.  79.  There  are  some  authorities  for  the  proposition  that  when  a  railroad 
company  has  followed  the  statutory  direotioos  as  to  giving  signals,  etc.,  it  has 
discharged  its  whole  duty  in  the  premises:  Beisiegel  v.  New  York  Cent  R.  R. 
Co.,  40  N.  Y.  9;  Orippen  r.  New  York  CenL  R.  R.  Co.,  40  Id.  34;  Chicago  etc 
R.  R.  Co.  V.  Robinson,  106  HL  142;  8.  G.,  13  Am.  &  Eng.  RaiL  Gss.  620; 
Chicago  etc  R.  R.  Co.  v.  Dougherty,  110  OL  621;  8.  C,  19  Am.  k  Eng.  RaiL 
Gas.  292;  but  the  sounder  doctrine  would  seem  to  be  that  compliance  with 
such  statutory  regulations  does  not  necessarily  relieve  the  railroad  company 
from  the  necessity  of  taking  such  additional  precautions  as  are  essential  to 
the  safety  of  passers  on  the  highway:  Richardson  v.  New  York  Cent.  R.  R.  Co., 
46  N.  T.  846;  Saion  v.  FUchburg  R.  R.  Co.,  139  Mass.  364;  S.  G.,  2  Am.  ft 
Eng.  RaiL  Gss.  183;  Barry  v.  New  York  CenL  R.  R.  Co.,  92  N.  T.  289;  S.  G., 
13  Am.  k  Eng.  RaiL  Gas.  616;  Bradley  v.  Boston  etc  R.  R.,  2  Gush.  639. 
Even  when  there  is  no  statutory  requirement  as  to  notice  of  a  train's  ap- 
proach towards  a  crossing,  a  railroad  company  is  negligent  if  notice  is  not 
given  of  the  approcu^  of  its  trains  towards  a  level  crossing;  and  it  is  for  the 
jury  to  determine  what  notice  is  reasonable  under  the  droumstances  of  the 
particular  crossing:  Tobnan  v.  Syracuse  etc  R.  R.  Co.,  98  N.  Y.  198;  Louekt 
▼.  Chicago  etc  R'y  Co.,  31  Minn.  626;  8.  G.,  19  Am.  k  Eng.  Rail.  Gas.  306; 
(higgenham  v.  Lake  Shore  etc  R.  R.  Co.,  67  Michi  488;  a  G.,  22  Am.  k  Eng. 
Kaii.  Gas.  646;  KeOyY.  St.  Pauletc  R'y  Co.,29  Biinn.  1;  8.  G.,  6  Am.  k  Eng. 
RaiL  Gas.  93;  Pennsyhfonia  R.  R.  Co.  v.  Ogier,  36  Pa.  81  60;  Philadelphia  eta 


64  Baltimore  etc.  R.  R.  Co.  tr.  Breinio.     [Maryland, 

A,  R,  Co,  T.  ffagan,  47  IcL  244;  Longewcher  t.  Pemu^kfomktR  A  OtK^  100  U. 
8228;  PiiUfmrg  Ry  Co.  ▼.  Dufm,  66  Id.  280;  Remokk  ▼.  N.  F.  CML  J?.  J2.  Co^ 
38  N.  Y.  132;  O'Mara  v.  Hvdaon  H.  IL  IL  Co.,  28  Id.  446. 

5.  Speed  qf  Traim,  —  Where  «  railroad  line  croeses  ft  highway  izi»  or  in  tht 
neighborhood  of»  a  town,  and  the  croaeing  ia  not  proteeted  by  a  gate,  or  by 
the  preaenoo  ol  a  watohman,  it  ia  the  duty  of  the  oompaay  to  so  modente 
and  oontrol  the  speed  of  its  trains  that  the  soond  of  the  whistle  or  bell  of 
the  engine  will  be  an  effectnal  warning  to  ]>crsons  on  the  highway:  Omtkta^ 
iai  Improvemeid  Co,  ▼.  Stead,  06  U.  a  161 :  Penmyloamia  R.  B.  Co,  v.  Acher- 
man,  74  Pa.  St  266;  Pemuylwima  R,  R,  Co.  v.  Lewis,  79  Id.  33;  Pkaade^kkg 
etc.  R.RCO.  ▼.  Long,  76  Id  267;  Qutmbp  v,  Vermmd  Ceni,  R.  R.  Co.,  23  Vt 
387;  Staie  ▼.  BalUmort  etc  R  R.  Co.,2i  Md.  84;  Wil«m  ▼.  Cunningham,  3 
CaL  241;  bnt  aside  from  statutory  or  municipal  regulation,  no  rate  of  speed, 
however  high,  is  negligence  per  se.*  Reading  etc  R.  R.  Co.  r.  Rikkk,  102  Fk 
St.  426;  S.  C,  19  Am.  k  Eng.  EaiL  CSas.  267,  and  numerous  citations  in  note 
thereto  276;  Ooodwin  r.  Chieago  etc  R  R.  Co.,  76  Mo.  73;  S.  C,  11  Am.  k 
Eng.  BaiL  Gas.  460;  Powell  ▼.  Mintmri  etc  ify  Co.,  76  Mo.  80;  S.  O.,  8  Aul 
&  Eng.  R.  R.  Ou.  467;  WaUaeeY.SL  LauieeUi.  R^yCo.,14^'iAo.liMk.  Neither 
is  a  railroad  company  bound  to  run  its  trains  at  such  a  moderate  rate  of  speed 
that  they  can  be  stopped  within  the  distance  in  which  obstacles  on  the  line 
can  be  discovered  at  night  by  the  headlight:  LommBe  etc  R  R.  Co.  r.  MUam, 
13  Am.  ft  Eng.  Rail.  Gas.  607.  If  the  crossing  be  a  specially  dangerous  one, 
it  is  negligence  in  the  railroad  company  if  its  train  ap^woaches  the  crossing 
at  the  rate  permitted  by  statute,  provided  that  rate  be  in  excess  of  that  which 
a  due  regard  for  the  safety  of  the  public  requires:  Shaber  v.  St.  Paul  etc  R*p 
Co.,  28  Minn.  103;  S.  0.,  2  Am.  k  Eng.  Rail.  Gas.  186;  and  it  is  for  the  juiy 
to  determine  whether  or  not  the  rate  of  speed  of  the  train  be  negligent  witii 
reference  to  the  more  or  less  dangerous  character  of  the  crossing:  Fridk  v. 
SL  Lome  etc  R*y  Co.,  76  Mo.  696;  %.  O.,  8  Am.  k  Eng.  RaaL  Oss.  280;  Loicis- 
vQk  elbcR.  R.  Co,  ▼.  Qoeti^e  AdvCx,  79  Ky.  442;  S.  G.,  14  Am.  k  Eng.  Rail 
Gu.  648;  KkxMweki  v.  Grand  Trvnk  Ry  Co.,  67  Mich.  626;  a  G.,  21  Am.  k 
Eng.  Rail.  Gu.  648;  Terre  ffanU  etc  R.  R.  Co.  v.  Clark,  73  Ind.  168;  S.  G., 
6  Am.  k  Bug.  RaiL  Gas.  84;  IndianapoUe  etc  R.  R.  Co.  ▼.  McLin,  82  Ind. 
436;  S.  G.,  8  Am.  k  Eng.  RaiL  Gas.  237;  SaUer  V.  UOm  etc  R.  R,  Co.,  88 
N.  T.  42;  S.  G.,  8  Am.  k  Eng.  RaiL  Gas.  437;  Meyer  v.  Midland  etc  R  R 
Co.,  2  Keb.  319;  Langhqf  v.  Milwaukee  etc  Ry  Co.,  19  Wis.  489;  WOde  v. 
Hudson  R.  R  R  Co.,  29  N.  T.  316;  Maeeoth  v.  Delaware  etc  Canal  Co.,  64 
Id.  624,  631. 

6  Sign-boarde,  Oates,  and  Flagmen  at  Croesinge,  — lAghts  on  Care  and  En- 
ginee.  —  It  is  for  the  jury  to  say  whether  the  omission  to  have  a  sign-board 
at  a  level  crossing  to  warn  persons  approaching  of  its  presence  is  negligence: 
Shaber  v.  SL  Paul  etc  R'y  Co.,  28  Minn.  103;  S.  C,  2  Aul  k  Bug.  RaiL  Gas. 
185;  but  the  failure  of  a  railroad  company  to  maintain  sign-boards  at  a  cross- 
ing is  not  negligence  as  to  persons  who  in  fact  know  of  the  existence  and 
the  location  of  the  crossing:  Baas  v.  Orand  Rapids  etc  R.  R  Co.,  47  Mich. 
401;  S.  G.,  8  Am.  k  Eng.  RaU.  Gas.  268.  Outside  of  statutory  and  moni- 
oipal  regulations,  there  is  no  rule  of  law  which  requires  railroad  companies 
to  maintain  gates  at  all  crossings:  Stapley  v.  London  etc.  R'y  Co.,  L.  R.  1  Ex. 
13;  nor  flagmen  at  all  crossings:  Beisiegel  v.  New  York  CenL  R.  R  Co.,  40 
K.  Y.  9;  PaiaUnsky  ▼.  New  York  Cent.  R.  R.  Co.,  82  N.  Y.  424;  S.  G.,  2  Am. 
k  Eng.  RaiL  Gas.  251;  Maryland  CenL  R.  R  Co.  v.  Neuben,  62  Md.  39;  S.  G., 
19  Am.  k  Eng.  RaQ.  Gas.  261;  StaU  v.  Philadelphia  etc  R.  R.  Co.,  47  Md. 
76;  Pennsylvania  R.  R  Co.  v.  MaUhews,  36  N.  J.  L.  631;  MdOrath  v.  Ne^ 
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Torh  Cent  etc  R.  R,  Co.^  59  N.  Y.  468;  S.  0.»  17  Am.  Rep.  3M^  and  ^« 
tended  note  thereto  363-368;  S.  C,  63  Id.  522;  Weber  v.  New  York  OmL  etc 
R.  B,  Co.f  58  Id.  459.  If  it  be  proved,  however,  that  the  creasing  at  which 
occorred  the  injury  sned  for  ie  of  such  a  character  that  the  posting  of  a  flag- 
man was  necessary  to  the  safety  of  travelers  on  the  highway,  and  would  have 
prevented  the  particular  injury,  the  jury  may  then  find  negligence  on  the 
part  of  the  railroad  in  its  failure  to  post  a  flagman  there:  Eaton  v.  FUcfiburg 
R,  R,  Co.,  129  Mass.  364;  S.  C,  2  Am.  &  Eng.  RaiL  Cas.  183;  Eansae  Pacific 
R'y  Co.  V.  Richnrdson,  25  Kan.  391;  S.  C,  6  Am.  k  Eng.  Kail.  Cas.  96;  Kin- 
ney V.  Crocker,  18  Wis.  74;  Welach  v.  Hannibal  eie.  R.  R,  Co,,  72  Mo.  451; 
S.  C,  6  Am.  &  Eng.  KaiL  Cas.  75;  37  Ahl  Kep.  440,  and  extended  note 
thereto  443-446.  Where  a  railroad  company  does  employ  a  flagman  at  a 
crossing,  his.  failure  to  perform  the  duties  of  his  poet  is  negligence  on  the 
part  of  the  company:  Kiuenger  v.  New  Torh  etc,  R,  R.  Co,,  56  N.  Y.  543; 
Sweeny  v.  Old  Colony  etc,  R.  R,  Co.,  10  Allen,  368;  S.  C,  87  Am.  Deo.  644} 
Dolan  V.  Delaware  etc  Canal  Co.,  71  N.  Y.  285;  and  the  withdrawal  of  the 
flagmaxi  by  the  railroad  company  without  notice  to  the  public  is  negligence 
on  the  part  of  the  company:  POtaburgh  etc  R'y  Co.  v.  Tundt,  78  Ind.  373; 
8.  C,  3  Am.  &  Eng.  BaiL  Cas.  502;  but  whatever  may  be  the  character  of 
the  crossing,  the  failure  to  post  a  flagman  is  not  negligence  as  to  persons 
whose  injuries  are  not  due  to  the  absence  of  the  flagman:  Pennsybfania  Co. 
V.  Heneil,  70  Indl'569;  S.  C,  6  Am.  &  Eng.  BaQ.  Cas.  79.  Where  a  railroad 
company  has,  in  obedience  to  statutory  requirements,  erected  gates  at  » 
level  crossing,  the  fact  that  the  gates  are  open  is  an  invitation  to  cross,  and 
an  assurance  that  the  line  can  be  safely  crossed:  Stapley  v.  London  etc  R^y 
09.,  L.  R.  1  Ex.  21;  Wanlees  v.  North  Eastern  R*y  Co.,  L.  R.  6  Q.  B.  481| 
SharTp  V.  Okuhkng,  96  N.  Y.  676;  S.  C,  19  Am.  &  Eng.  Rail.  Cas.  372;  and 
when  the  company*s  gate-keeper,  flagman,  or  train  hand  invitee  a  traveler  on 
the  highway  to  <ax)ss  the  line,  the  traveler  is  not  bound  to  exercise  the  same 
degree  of  care  which  he  would  be  expected  to  exercise  if  no  such  invitation 
were  given:  iMnt  v.  London  etc  l^y  Co.,  L.  R.  1  Q.  B.  277;  but  such  an  in« 
vitation  by  a  servant  of  the  raihroad  company  will  not  excuse  a  failure  by 
the  injured  person  to  exercise  any  care  for  his  own  safety:  Philadelphia  etc 
R,  R.  Co.  V.  Boyer,  97  Pa.  St.  91;  S.  C,  2  Am.  &  Eng.  RaQ.  Cas.  172.  It  is 
the  duty  of  gatemen  to  close  the  gatee  when  a  train  approaches  a  crossing, 
and  the  railroad  company  is  not  liable  to  a  traveler  on  the  highway  who  is 
Injured  while  attempting  to  drive  across  the  line  before  a  moving  train,  by 
the  wheel  of  his  carriage  being  caught  in  the  closing  gate:  Peck  v.  New  York 
tic  R.  R.  Co.,  50  Conn.  379.  It  is  the  duty  of  a  railroad  company  to  ad^ 
quately  light  its  engines  and  cars  at  night  by  the  use  of  the  best  appliances 
in  practical  use:  Nashville  etc  R.  R.  Co.  v.  Smiih,  6  Heisk.  174;  Smedis  v.  Brook- 
lyn etc  B.  B.  Co.,  88  K.  Y.  13;  S.  C,  8  Am.  &  Eng.  RaU.  Cas.  445;  but  the 
company  is  not  to  be  held  liable  for  injuries  that  result  without  negligence 
on  its  part  from  the  light  becoming  obscured  by  the  operation  of  natural 
causes,  as  where  the  headlight  of  a  locomotive  became  so  obscured  by  a  driving 
oust  that  an  obstruction  on  the  line  could  not  be  seen  by  the  engine  drivers 
L.  etc  R.  R.  Co.  v.  Melton,  2  Lea,  262. 

7.  NegSgenoe  per  se,  and  Oiher  Matters.  — The  duty  incumbent  on  the  railroad 
company  to  cause  its  trains  to  approach  and  pass  the  crossing  with  care  also 
leqnires  a  careful  operation  of  the  line  in  other  respects  from  those  ab()ve 
■tated.  Thus  trains  should  not  pass  each  other  at  dangerous  speed  on  the 
croHing:  New  Jersey  R.  R.  (h.  v.  WeA,  32  N.  J.  L.  91.  Extraordinary  pre- 
^antioni  should  be  taken  if  a  train  or  an  engine  is  to  be  backed  over  a  crossiogi 
Am.  Dna  Vol.  XC— 4 
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HtUckmstm  ▼.  8L  Paul  etc  B^y  Co,,  32  Minn.  398;  S.  C,  19  Am.  &  Eng.  BaiL 
Cas.  280;  Johnson  v.  Sl  Paul  eU,  Jl  R,  Co,,  31  Minn.  283;  S.  C,  15  Anu 
k  Eng.  Rail.  Cas.  467;  Lewy  v.  M.  I^y,  3  Ont  623;  S.  C,  15  Am.  &  Eu^ 
BaU  Cas.  478;  Howard  v.  St,  Paul  etc  J^y  Co,,  32  Minn.  214;  S.  C,  19  Am. 
ft  Eng.  Rail.  Cas.  283;  MaghmU  r.  New  York  Cent,  R,  R,  Co,,  52  N.  Y.  215; 
Kksenger  ▼.  New  York  etc  K  R,  Co.,  56  Id.  538;  Sawamah  etc  R,  R.  Co,  v. 
Shearer,  58  Ala.  672;  and  especial  care  must  be  obeerved  where  can  are  to  b» 
kicked  or  sent  on  a  flying  or  miming  switch  over  a  crossing:  Howard  t.  BL 
Paulete,  J^y  Co,,  32  Minn.  214;  S.  C,  19  Am.  &  Eng.  RaiL  Gas.  283;  Pemn- 
tyhania  R,  R.  Co.  ▼.  State,  61  Md.  106;  S.  C,  19  Am.  ft  Eng.  RaiL  Gas.  326; 
Kay  Y,  Penneyhama  J2.  i7.  Cb.,  65  Pa.  St.  269;  FerguMon  t.  Wisoontm  Cent 
R.  R.  Co.,  63  Wis.  145;  S,  C,  19  Am.  ft  Eng.  RaiL  Gas.  285;  Butler  ▼.  Mil- 
wauhee  etc  B^y  Co,,  28  Wis.  487;  Brown  v.  New  York  Cefd.  J2.  /2.,  32  K.  Y. 
600;  S.  G.,  87  Am.  Deo.  353;  HUnoie  Cent,  R.  R,  Co.  r,  Batkee,  55  BL  379; 
Chicaffo  etc  R,  R,Co,  v,  Oaroy,  58  Id.  83;  but  the  backing  of  a  train  or  engine 
over  a  crossing,  or  the  passing  of  a  crossing  by  oars  on  »  mnning  or  flying 
switch,  cannot  properly  be  said  to  be  negligent  if  precautions  commensniate 
with  the  danger  are  obseryed  by  the  railroad  company:  Bohan  ▼.  MUwambee 
etc  R^y  Co,,  58  Wis.  30;  &  0.,  15  Am.  ft  Eng.  RaO.  Om.  374;  Hogan  ▼. 
Chicago  etc  Ry  Co.,  59  Id.  139;  S.  C,  19  Am.  ft  Eng.  RaiL  Gas.  276;  Boham 
r.  MUwoMhee  etc  B^y  Co.,  61  Wis.  391;  S.  G.,  19  Am.  ft  Eng.  RsiL  Gu.  276. 
The  following  matters  have  been  deemed  n^gligenoe:  Thns,  poshing  a  traia 
back  by  a  locomotive  in  a  rererse  position,  Chkago  etc  R.  R.  Co.,  38  BL  48% 
without  further  notice  than  if  the  movement  were  forward;  the  running  of  i^ 
train  without  asufElcient  number  of  brakemen:  Toledo  etc  Ry  Co.  v.  MdQk^ 
fliit,  71  Id.  346;  £aftMW  Pac{^  ^y  Cb.  ▼.  PoM<0r,  9  Kan.  620;  S.  G.,  14  Id.  37; 
or  without  an  experienced  engineer  in  a  much  frequented  place:  0*Mara  v. 
Hudson  R,  R.R.  Co,,  38  N.  Y.  445;  smidiTig  a  car  around  a  curve  or  down  grad# 
without  a  brakeman  at  a  place  where  the  company  allowed  the  public  to  pass; 
Kay  V.  Pernisylvania  R.  R,  Co,,  65  Pa.  St.  269;  and  sending  a  car  at  night 
across  a  frequented  street  without  a  brakeman  or  a  light:  Chicago  etc  R.  R, 
Co,  V.  Oaroy,  58  HI.  83.  The  servants  on  the  train  must  be  vigilant  and  atten* 
tive  to  their  duties  when  the  train  approaches  a  crossing:  St.  Lome  etc  R'y 
Co,,  50  Ind.  65;  Frick  v.  St.  Louis  etc  Ry  Co.,  75  Mo.  695;  %.  C,  8  Am. 
ft  Eng.  RaiL  Gas.  280;  and  the  presence  of  strangers  in  the  cab  of  the  engine  as 
it  approaches  a  crossing  may  properly  be  held  to  be  negligence  on  the  part 
of  the  railroad  company,  on  the  ground  that  their  presence  diverts  the  atten- 
tion of  the  engine  driver  and  fireman,  when  their  attention  should  be  conoen- 
trated  on  the  performance  of  their  duties:  Mareott  v.  Marquette  etc  R,  R,  (7o., 
47  Mich.  1;  S.  0,,  4  Am.  ft  Eng.  Rail.  Gsjk  548.  And  some  courts  have  held 
that  it  is  negligence  in  the  railroad  company  to  let  weeds  and  brush  grow,  or 
to  pile  them  within  the  location,  so  as  to  obstruct  the  traveler's  view:  Rodi/ord 
etc  R,  R,  Co,  V.  HiUmtr,  72  El.  235;  Indianapolis  etc  R.  R,  Co,  v.  STnith,  78 
Id.  112;  Dimick  v.  aiicago  etc  Ry  Co,,  80  Id.  338;  Chicagoetc  R.  R.  Co.,  87  Id. 
454.  The  company  must  keep  their  road-bed  in  repair,  especially  in  the 
streets  of  a  city,  and  are  liable  for  injuries  caused  by  want  of  such  repair  if 
there  was  no  negligence  on  the  part  of  the  party  injured:  Oakland  Ry  Co.^ 
48J*a.  St  320;  InJuibUanis  qf  Veaaie,  49  Me.  119;  BurrUty.  Ci^  qf  New  Haven, 
42  Gonn.  174;  New  York  Cent,  R,  R,  Co.  v.  Oale,  76  N.  Y.  594;  S.  G.,  13  Hun, 
1;  Lyon  v.  St,  Louis  etc  R,  R.  Co.,  6  Mo.  App.  516.  And  where  one,  though 
not  a  passenger,  is  injured  by  a  railroad  train,  the  laws  of  humanity  require 
those  in  charge  to  so  far  care  for  the  injured  person  as  to  place  him,  if  prao- 
tioablev  in  a  safe  plaoe^  where  he  may  be  cared  for:  Norihem  Cent,  Ry  Co.  v. 
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State,  29  Md.  420;  BaUimart  etc  R.  R  Ch.  r.  State,  41  Id.  268;  Phdlade^Ma 
etc  R,  R,  Co.  r,  DtHty,  24  How.  483.  The  company  it  liable  to  one  at  a  depots 
not  a  passenger,  for  injuries  caused  by  the  explosion  of  a  steam-boiler:  lUinoU 
CenL  R.  R  Co.  v.  Phillips,  55  lU.  194;  S.  C,  49  Id.  234.  It  has  been  held 
ifaat  the  railroad  company  is  liable  for  injuries  to  persons  accompanying  pas- 
sengers to  the  cars,  or  meeting  them  there;  and  that  the  company  was  also 
liable  for  its  a^gligence  to  a  hackman  who  had  driven  a  passenger  to  the  rail- 
road station.  But  it  seems  that  such  persons  are  entitled  to  demand  of  the 
eompany  the  same  measnre  of  duty  which  they  owe  to  passengers.  As  to 
meeting  or  seeing  departing  friends  o£^  see  MeKone  t.  Mkh,  Cent.  R,  R.  Co,, 
51  Mich.  601;  S.  C,  13  Am.  &  Eng.  BaiL  Gas.  29;  47  Am.  Rep.  596;  Langom 
T.  SL  Lomeete,  R^y  Co.,  72  Mo.  392;  S.  C,  3  Am.  k  Eng.  RaU.  Gas.  355;  Stile$ 
v.  Atkmia  etc.  R.  R,  65  Ga.  370;  S.  C,  8  Am.  k  Eng.  Rail.  Gas.  195;  Daa$ 
r.  MUmmri  etc  R.  J2.  Co.,  50  Mo.  27;  S.  O.,  8  Am.  R'y  Rep.  462;  Hamilton  t. 
IVseoseCc  JTyCSo.,  64Tex.261;  a  G.,  21  Aul  &  Eng.  RaQ.  Gas.  336;  53  Am. 
Rep.  756;  OilSe  ▼.  Pemuyhmda  R  R.  Co.,  B/9  Pa.  St  129.  As  to  ^^^»*^^ 
Tobm  ▼.  Porticmd  etc,  R  R.  Co.,  CO  Mb.  188.  That  railway  owes  higher 
of  duty  to  children,  see  Bomek  ▼.  Lloifd,  72  Am.  Dea  747,  note  757. 
Tlia  whole  subjeot  of  railway  aooident  law  is  coneiiely  and  aocorately 
treated  by  Ftettanon  in  his  late  work  on  that  subjeol^  and  which  we  hare 
freely  used  in  the  preparation  of  this  note. 


North  Baltdiorb  Building  Assogiatign  v. 

Caldwell. 

\»  Habtland,  42IX] 

Tbctbisi  AppoorrsD  bt  Goubt  ot  Equtft  to  8kll  Rial  EsTAm  OAinrot 
BoT  AT  SuoK  8a£%  either  on  his  own  aooonnt  or  ae  the  agent  of  a  third 


Appeal  from  an  order  setting  aside  a  sale  made  by  a  trus- 
tee nnder  proceedings  to  foreclose  a  mortgage.  The  property 
had  been  sold  to  the  North  Baltimore  Building  Association, 
the  mortgagee.  It  was  contended  that  the  trustee,  as  tha 
agent  of  the  association,  bid  for  and  purchased  the  property. 

WiUiam  A.  Stewart^  for  the  appellant. 

Sobert  D.  Morrison  and  John  H.  Warner,  for  the  appellee. 

By  Court,  Bowie,  C.  J.  The  single  question  in  this  case  is, 
whether  it  is  compatible  with  the  duty  of  a  trustee,  appointed 
by  decree  of  a  court  to  sell  real  estate,  to  bid  for  and  purchase 
the  property  for  a  third  person  at  a  public  sale  of  the  same 
under  the  decree. 

It  is  admitted  that  the  general  principles  of  law  preclude  a 
purchase  by  the  trustee  for  his  own  benefit,  but  it  is  contended 
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the  role  extends  no  farther,  and  no  decisions  to  the  contrary 
are  to  be  found  in  this  state.  The  general  rule  of  law  and 
equity,  and  its  reasons,  are  very  concisely  and  clearly  ex- 
pressed by  Chancellor  Kent  in  his  Commentaries,  vol.  2,  6th 
ed.,  p.  618. 

'^An  agent,  acting  as  such,  cannot  take  upon  himsexf  at  the 
same  time  an  incompatible  duty.  He  cannot  have  an  adverse 
interest  or  employment.  He  cannot  be  both  buyer  and  seller, 
for  this  would  expose  his  fiduciary  trust  to  abuse  and  fraud." 
Also  Story  on  Agency,  199,  200.  Among  other  reasons  as- 
signed for  setting  aside  a  sale  where  the  trustee  appeared  as  a 
bidder  was  this,  viz.:  "If  the  trustee  appeared  at  the  auction 
professedly  as  a  bidder,  that  would  operate  as  a  discourage- 
ment to  others,  who,  seeing  the  vendor  ready  to  purchase  at  or 
above  the  real  value,  would  feel  a  reluctance  to  enter  into  the 
competition,  and  so  the  sale  would  be  chilled  ":  Ex  parte  Lacey^ 
6  Ves.  625,  627;  Lewin  on  Trusts,  377,  note  e. 

In  the  last  authority,  it  is  laid  down  as  a  legal  conclusion, 
as  a  trustee  cannot  buy  on  his  own  account,  it  follows  that  he 
cannot  be  permitted  to  buy  as  agent  for  a  third  person;  the 
court  can  with  as  little  effect  examine  how  (ax  the  trustee 
has  made  an  undue  use  of  information  ai^quired  by  him  in  the 
course  of  his  duty  in  the  one  case  as  in  the  other":  Vide  Ex 
parte  Bennett^  10  Ves.  881;  Davoue  v.  Fanning ^  2  Johns.  Ch. 
252;  Hawley  v.  Kramer j  4  Cow.  734.  It  needs  no  elaboration 
to  enforce  these  views  or  to  show  the  antagonism  between  the 
interest  of  the  vendor  and  the  vendee.  Although  the  facts  of 
this  case  do  not  warrant  (and  the  counsel  of  the  caveators 
expressly  disclaim  all  imputation  of  improper  motive  in  the 
trustee),  yet  the  principle  is  too  important  to  be  departed  from 
in  the  most  unexceptionable  cases.  The  order  of  the  court 
below  will  therefore  be  affirmed,  with  costs  of  this  court  to  the 
appellee,  and  the  cause  remanded. 

Cause  remanded. 


Trusteb  cannot  Sell  and  But  Sau  Pbopkbtt:  Titdale  ▼.  Tisdak,  64 
Am.  Dec.  775;  JeweU  ▼.  Miller^  61  Id.  761,  note  760.  A  tnutee  oaa  new 
vnder  power  of  sale  become  the  purchaser  of  the  trost  estate,  either  directly 
or  indirectly:  Imboden  ▼.  HwUer,  79  Id.  116,  note  122;  ffqfman  Steam  Cook 
Oo,  T.  OumberUmi  Coal  etc  Co.,  77  Id.  811. 
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Bbyson  v.  Bayneb. 

[35  icabtlajto,  421] 

Valid  Pdbejo  Salv  ov  Sioox. -—Where  a  pledgee^  at  the  pabUo  itak  Immv^ 
•eUs  stock  which  he  has  taken  and  hM  ai  ooUateral  Moiiritjr  U»  lotam 
made  to  the  pledgor,  the  tnnaaotkni  ooostttatea  aTilid  puUio  Mle^  wh&n 
no  fraad  appears  in  it. 

Xv  ABSEScm  OF  SP9CL4L  AuTHOBrrr,  It  is  Dutt  or  PuDon  of  HTPonoi- 
GATED  Stock  to  Bibposb  of  It  at  Publzo  Sali;  after  a  rimrmaMe 
notice  to  the  pablio  of  the  time  and  place  of  sale,  or  at  the  public  stock 
board;  bat  special  authority  will  enable  the  pledgee  to  sell  at  private 
sale  and  without  notice. 

Ir  Flxdosk  of  HTFOTSioAnD  Stock  Sklis  It  ai  Pitbuc  Stock  Boabd^ 
ITTOH  Plxdgob'b  Failubb  TO  RiDiXK,  and  himself  becomes  the  por- 
cihaaer  thered^  and  continues  to  hold  snch  stock,  he  wiU  be  regarded  aa 
BtHl  maintaining  the  character  of  bailee,  and  as  holding  the  pledge  to 
secure  the  payment  of  the  loan  with  interest^  and  will  be  required  to 
acooont  for  all  diyidaida  on  the  stock  receiTed  by  him  in  the  msan 

If  Plkdgob  of  HTPonacATKD  Stock  Givia  Pledoxi  WBiinur  Autsoa- 
irr  TO  Sill  Such  Plkdos  in  case  it  is  not  redeemed  at  a  day  speoiilad« 
or  to  gi^e  the  same  "to  any  broker  to  sell  on  that  day,"  and  the  pledge 
!■  not  redeemed  on  the  day  specified,  a  sale  made  by  a  broker  thereafter 
at  priTate  sale^  for  the  full  market  price  of  the  stock  at  that  date^  is  in 
conformity  with  the  authority,  and  valid. 

Wbxbb  Abtiols  Fixdgsd  18  Spsoifio  Chattbl,  thxbk  IB  Amfui  RmxDT 
AT  Law  bt  Rkflxvim  if  the  pledgee  retains  the  possession,  or  by  troTer 
or  flgwmijMiV  in  case  he  has  parted  from  it. 

iQurrr  Alohs  gait  Ajvobd  Rxuxf,  bt  Obdkbino  Kbtsavsfeb  of 
Plkdqsd  Stock  of  Iitooiipobatbd  Ookpant,  where  the  shares  hare 
been  transferred  upon  the  books  of  the  corporation,  and  stand  in  the 
name  of  the  pledgee  as  legal  owner.  The  law  faUs  short  of  the  remedy 
to  which  the  pledgor  is  entitled. 

Akaloot  bxtwexv  Pudob  of  Stock  GivEir  as  Collateral  SaouBirr 
ABB  MoBTQAOB.  — Although  a  pledge  is  not  technically  a  mortgage^  tha 
subject  of  it  not  haying  been  assigned  or  transferred  by  an  iDstrumant 
known  to  the  law  as  such,  with  a  condition  of  defeasance,  yet,  where  il 
is  given  as  a  security  for  debt,  it  partakes  of  the  nature  of  a  mortgage^ 
and  is  subject  to  some  of  its  incidents,  including  the  right  of  redemptiQn» 
and  no  good  reason  exists  why  equity  should  withhold  its  aid  from  the 
pledgor  seeking  a  return  of  the  pledge  in  a  case  where  the  law  cannot 
restore  it. 

FtADOOB,  OB  Patmbht  OF  Dbbt  OB  Tbbdbb,  IB  Bntftlbd  to  Rbtubb  of 
Idbbtical  Pbopibtt  Plbdobd,  and  equity  may  be  invoked  for  this  poiN 
pose  where  the  law  fails. 

If  Pawbbb  hab  Two  Rbmbdxbs,  to  Sbll  at  Law  aitbr  'Bbfault  ab» 
Nonc^  OB  TO  FoBBCLOBB  Bf  Equitt,  uo  rcasou  exists  why  a  pledgor 
should  not  be  furmahed  with  the  equitable  remedy  to  redeem. 

IQVRT    will    TaKB    JUBIBDIOnON   TO  PrBYBBT    MULTIPUCirT    OF    SUITB, 

Where  a  pledgor's  bill  of  complaint  seeking  a  return  of  pledged  stock 
also  prays  for  an  account  of  receipts  and  dividends,  equity  has  jurisdio- 
tion,  though  the  law  oould  afford  a  remedy  by  a$tumptU  if  a  reccveiy  el 
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the  receipts  and  diyidenda  were  Kmght  alone,  paitionlarly  where  it 
would  require  a  multiplicity  of  raiti  at  law  to  effect  the  relief  asked  bj 
the  bill 

Bill  of  complaint  to  compel  the  appellee  to  return  to  the 
appellant  nineteen  shares  of  the  stock  of  the  Powhatan  Steam- 
boat Company,  tranrferred  to  him  as  collateral  security  for  the 
repayment  of  a  loan.  The  bill  was  dismissed,  on  the  ground 
that  the  case  presented  no  fact  authorizing  the  interposition 
of  a  court  of  equity.  From  that  decree  this  appeal  was  taken. 
Other  facts  are  stated  in  the  opinion. 

Oeorge  H,  WUUaiMj  for  the  appellant. 
Benjamin  F.  HorwiiZy  for  the  appellee. 

By  Court,  Weisel,  J.  In  the  cases  of  the  President  and 
Directors  of  the  Maryland  Fire  Insurance  Company  [89  Am. 
Dec.  779]  and  the  Baltimore  Marine  Insurance  Company 
against  William  F.  Dalrymple  [see  89  Am.  Dec.  791],  this 
court  fully  considered  the  duties  and  responsibilities  of  the 
pledgee  of  stocks  taken  and  held  as  collateral  securities  for 
loans  made  to  the  pledgor.  In  those  cases  we  decided  that  a 
sale  of  such  stock  at  the  public  stock  board,  no  fraud  appearing 
in  the  transaction,  was  a  valid  public  sale  in  Maryland;  that  if 
the  pledgee  purchased  at  such  sale,  and  afterwards  continued 
to  hold  the  stock,  he  was  to  be  regarded  as  still  standing  in 
the  relation  of  bailee,  and  responsible  for  all  the  duties  and 
liabilities  incident  to  it;  or  in  other  words,  the  bailment  was 
not  by  that  act  alone  broken  up  and  destroyed. 

In  the  cause  now  under  consideration,  there  were  two  loans 
to  the  appellant  by  the  appellee,  in  February  and  April,  1861; 
one  of  $1,000  upon  a  pledge  of  ten  shares  of  the  Powhatan 
Steamboat  Company;  the  other  of  $945  on  a  pledge  of  nine 
other  shares  of  stock  of  the  same  company.  Loan  papers  were 
executed  in  the  usual  form,  and  the  borrower  failing  to  com- 
ply with  the  terms,  the  appellee  applied  for  payment.  With 
regard  to  the  nine  shares,  and  the  loan  which  they  were  given 
to  secure,  Mr.  Bryson,  in  writing  signed  by  him,  expressly 
authorized  the  appellee  to  sell  them  in  case  they  were  not  re- 
deemed by  a  certain  day  named  in  the  authority,  and  if  not 
redeemed  on  that  day,  he  was  ^^  authorized  to  give  the  stock 
to  any  broker  to  sell  on  said  day."  The  money  not  being 
paid  on  the  day  specified,  the  appellee  afterwards  handed 
the  stock  to  a  broker  to  make  sale  of  the  same.    The  broker 
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effected  this  at  private  sale,  and  for  the  full  price  that  the 
stock  then  .commanded  in  the  Baltimore  market.  The  net 
proceeds,  however,  failed  to  pay  the  debt  by  f  51.43,  of  which, 
with  a  statement  of  sale,  the  appellant  was  duly  notified. 

The  only  question  which  can  arise  as  to  this  particular 
transaction  is,  whether  the  written  authority  to  sell  authorized 
the  pledgee  to  sell  at  private  sale  or  any  way  by  a  broker  the 
nine  shares.  In  the  absence  of  this  special  authority,  accord- 
ing to  the  rulings  of  this  court  in  the  cases  referred  to,  it  would 
have  been  the  duty  of  the  pledgee  to  have  disposed  of  the  stock 
at  public  sale,  after  a  reasonable  notice  to  ttie  public  of  the 
time  and  place  of  sale,  or  at  the  public  stock  board..  We 
think  the  paper  referred  to  was  intended  to  enlarge  the  power, 
and  to  enable  the  pledgee  to  sell  at  private  sale,  and  without 
notice;  otherwise  it  would  have  been  unnecessary,  as  the  power 
to  sell  at  public  sale  existed  without  it,  and  a  prompt  sale  by 
the  broker  on  the  day  he  received  it  for  the  purpose  would  not 
admit  of  notice.  We  construe  it  as  a  general  authority  to  sell 
by  a  broker  at  private  sale  or  in  any  other  way,  and  are  of 
opinion  that  the  sale  made  by  the  broker  of  the  nine  shares 
as  proved  by  him  was  in  conformity  with  its  terms,  and  valid. 
This  disposes  of  so  much  of  the  case  as  relates  to  those  shares, 
and  as  to  them  the  relief  sought  was  properly  denied. 

The  other  lot  of  ten  shares  was  offered  at  the  brokers'  board, 
and  purchased  in  for  the  appellee,  Rayner,  who,  according  to 
the  proof  of  Mr.  Clagett,  the  clerk  of  the  Powhatan  Steam- 
boat Company,  still  holds  them.  Mr.  Rayner  asserts  that  by 
the  sale  he  became  the  owner  of  them,  and  that  he  is  entitled 
to  all  dividends  since,  and  not  liable  to  account  for  the  name. 
This  assertion  of  right  and  claim  is  at  variance  with  what  we 
have  decided  in  the  cases  against  Dalrymple,  already  referred 
to,  and  we  regard  him  as  still  maintaining,  as  to  these  ten 
tshares,  the  character  of  a  bailee.  They  must  be  considered 
Btill  as  collaterals  in  his  hands  to  secure  the  payment  of  the 
thousand-dollar  loan  and  all  interest  upon  it,  all  moneys  and 
dividends  received  upon  them,  by  Rayner  whilst  in  his  hands 
to  be  properly  accounted  for  by  him. 

But  he  contends  through  his  counsel  that  if  the  appellant 
is  aggrieved,  his  remedy  was  ample  at  law,  and  that  equity  can 
afford  him  no  relief.  This  position  is  based  upon  the  tech- 
nical distinction  between  a  mortgage  and  a  pledge,  it  being 
conceded  that  if  the  stock  had  been  mortgaged  the  right  to 
redeem  in  equity  would  be  indisputable,  but  as  the  relatiou 
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between  bailor  and  bailee  ia  a  legal  relaticm,  and  only  a  quali- 
fied property  passed  to  the  bailee  by  the  transfer  of  the  stock 
to  him,  the  remedy  for  any  violation  of  the  contract  or  tortious 
dealing  with  the  property  is  at  law  by  an  action  of  trover  or 
c$8ump$it;  and  the  learned  judge  below,  adopting  this  view, 
and  considering  that  there  was  nothing  in  the  case  that  could 
properly  work  a  change  of  the  jurisdiction,  dismissed  the  bill 
of  the  complainant  on  this  ground.  In  this,  we  think  he 
committed  an  error,  and  that  the  complainant  was  entitled  to 
the  relief  he  sought  as  to  the  ten  shares  of  stock. 

Although  a  pledge  is  not  technically  a  mortgage,  the  sub- 
ject of  it  not  having  been  assigned  or  transferred  by  an  instru- 
ment known  to  the  law  as  such,  with  a  condition  of  defeasance, 
yet  it  is  given  in  certain  cases,  as  in  this,  as  a  security  for 
debt,  and  therefore  partakes  of  the  nature  of  a  mortgage.  It 
is  also  subject  to  redemption.  The  pledgor,  on  payment  of  the 
debt  or  tender,  is  entitled  to  a  return  of  the  identical  prop- 
erty pledged,  and  there  can  be  no  good  reason  why  equity 
should  withhold  its  aid  £or  this  purpose  in  a  case  in  which  the 
law  cannot  accomplish  it.  Where  the  article  pledged  is  a  spe- 
cific chattel,  the  law  can  a£ford  an  ample  remedy  by  replevin  if 
the  pledgee  retains  the  possession,  or  by  trover  or  oMumpait  in 
case  be  has  parted  from  it.  But  in  a  case  like  the  present, — 
that  of  stock  of  an  incorporated  company, — when  the  shares 
have  been  transferred  upon  the  books  of  the  corporation,  and 
stand  in  the  name  of  the  pledgee  as  legal  owner,  the  law  falls 
short  of  the  remedy  asked  and  to  which  the  pledgor  is  en- 
titled. Equity  alone  in  such  a  case  can  afford  relief,  by  an 
order  of  retransfer.  If  a  pawnee  has  two  remedies, — to  sell  at 
law  after  failure  and  notice,  or  to  foreclose  in  equity  (2  Kent's 
Com.  582, 683), — no  reason  exists  why  the  pledgor  should  not 
be  furnished  with  the  equitable  remedy  to  redeem. 

The  bill  in  this  case  also  prayed  for  an  account  of  receipts 
and  dividends,  and  although  the  law  could  afford  a  remedy  by 
OBBumpsit  if  a  recovery  of  the  receipts  and  dividends  were 
sought  alone,  equity  has  also  jurisdiction,  and  more  particu- 
larly where  the  relief  asked  by  the  bill  could  not  have  been 
effected  at  law  but  by  a  multiplicity  of  suits:  Story's  Eq.  Jur., 
sees.  442,  457.  The  cases  of  Ryal  v.  RoherUj  3  Bam.  38,  HaH 
T.  Ten  Eyck,  2  Johns.  Gh.  100,  and  cases  there  referred  to, 
and  Hasbrouck  v.  Vandevoortj  4  Sand.  78,  are  fully  to  the  point, 
whilst  that  of  WUson  v.  Little,  2  N.  Y.  448  [51  Am.  Dec.  807], 
does  not  conflict  with  the  law  as  applicable  to  this  case. 
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The  appellant  is,  in  our  opinion,  entitled  to  the  relief  he  asks 
as  to  the  ten  shares  of  stock.  We  will  reverse  the  decree  ol 
the  court  below,  with  costs  to  the  appellant,  and  remand  the 
oanse  for  further  proceedings  accordingly. 

Decree  reversed,  with  costs  to  appellant,  and  cause  re- 
manded. 


Vast,  RnxfiXNCBS  to  Vasioub  PaoFosinoirB  of  Pbivoxpal  Cabs,  im 
Marylamd  Fire  In*.  (7a  ▼.  Dairympk,  S9  Am.  Deo.  779,  and  note  thereto. 

Bqumr  will  IsmBisu  to  "BaxTMgrr  MuLTiFLZCBTr  of  Sum:  EcUamd 
▼.  Magor  tie.  qfBaUimope,  69  Am.  Deo.  195;  Vmm  ▼.  SargeU,  82  Id.  689. 
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Oaubb  is  Suxmiitbd  to  Goubt  without  Axi>  of  JuBTy  No  ArrMAL 
laa,  at  will  be  entertained  for  the  pnipoee  of  haying  the  appellate  oonzt 
examioe  the  facta  in  evidence  with  a  view  to  adjudge  whether  the  find- 
ing of  the  coort  below  aa  to  them  waa  correct. 

Qv  Affbal  fbom  OAun  Submittbd  to  Coubt  without  Aid  of  Just, 
facta  aa  f oond  by  coort  below  may  be  considered  to  the  same  extant  thaft 
they  coold  be  if  they  had  been  f oond  by  the  jory,  hot  no  forther. 

If  QuisnoN  of  Law  is  Raoued  on  Affxal  fbom  Caubb  SuBKirrxD  to 
Coubt  without  Aid  of  Jubt,  and  that  appeara  from  the  record,  it 
nmat  be  examined  and  decided,  bot  in  doing  so  the  appellate  coort  can 
look  to  the  character  of  the  facta  only  so  far  aa  may  be  neceaaary  or 
proper  to  nnderatand  and  apply  the  law  in  qneetion. 

On  Affbal  fkom  Judqmxnt  in  Casx  Subbottbd  to  Ooubt  ufon  Law 
ABD  Fact,  without  Aid  of  Jubt,  the  court  of  appeala  wUl  reriew  the 
decision  npon  questions  of  law,  if  the  record  plainly  discloses  the  points 
or  qnestions  raised  and  decided  by  the  coort  below. 

OronoN  or  Ooubt  is  No  Pabt  of  Bboobd,  and  withoot  some  bill  of  excep- 
tions, or  other  aid,  it  is  not  a  sobject-matter  for  review. 

Bbal  Ebtatx  Bbokxb  OAimoT  Rbooyxb  IB  AonoN  against  Vxndob  fob 
OoxMissiONS  where  he  reports  an  ofifer  for  property  to  his  principal, 
wxthoot  stating  who  makes  it,  and  the  same  property  is  afterwards  sold 
throogh  another  broker,  to  whom  a  comnuasion  is  paid,  for  the  same 
price,  and  to  the  same  porchaser,  onleas  it  appears  in  evidence  that  the 
seller  knew  who  the  porchaser  was,  and  of  the  sale  to  him,  or  that  notice 
of  these  facts  waa  given  him  by  the  plaintiff  before  the  completion  of  the 
contract  with  and  payment  of  conmiinions  to  the  second  broker. 

Action  by  the  appellant  against  the  appellee  to  recover 
compensation  for  alleged  services  as  a  broker,  rendered  the 
latter  in  effecting  a  sale  of  a  house.  The  declaration  contained 
two  counts, — one  a  general  count  for  work  done,  the  other  a 
special  count  for  the  usual  broker's  commissions  for  procuring 
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a  purchaser  for  the  defendant's  house  at  a  price  which  the  de- 
fendant accepted.  The  case  was  submitted  to  the  court  for 
determlnatioii  without  the  intervention  of  a  jury.  Other  facts 
are  stated  in  the  opinion.  Judgment  for  defendant,  and  plain- 
tiff appealed. 

Arthur  Oearge  Brown  and  F.  W.  BrwMj  for  the  appellant. 
Benjamin  F.  HorwitZy  for  the  appellee. 

By  Court,  Weisel,  J.  The  appellant  was  plaintiff  below. 
He  sued  the  appellee  at  law  for  services,  in  the  shape  of  com- 
missions, as  a  real-estate  broker.  A  case  was  docketed  by 
consent,  and  upon  appearance  and  issues  of  fact  was,  with  the 
consent  of  the  parties,  submitted  to  the  determination  of  the 
court,  and  judgment  was  rendered  for  the  defendant. 

With  a  view  to  bring  the  cause  to  this  court  on  appeal,  the 
proof  was  embodied  in  a  bill  of  exceptions,  concluding  with  a 
motion  by  the  plaintiff's  counsel  to  the  court  '^  to  decide  that 
the  plaintiff  was  entitled  to  recover,  inasmuch  as  it  appeared 
from  the  evidence  that  the  plaintiff  was  employed  by  the  de- 
fendant to  procure  a  purchaser  for  his  dwelling-house,  and  in 
the  course  of  this  employment  he  called  the  attention  of  Mr. 
Beinecker  (the  purchaser)  to  the  house,  showed  him  the  prop- 
erty, and  secured  an  offer  from  him,  which  the  defendant  sub- 
sequently took,  and  that  the  negotiation  between  the  plaintiff 
and  the  said  purchaser  was  the  foundation  on  which  the  sale 
made  by  the  purchaser  rested."  The  court  refused  so  to  de- 
cide, but  proceeded,  in  the  form  of  an  opinion,  to  state  the 
facts  as  shown  by  the  proof,  and  to  apply  to  them  certain 
principles  of  law  and  adjudicated  cases,  upon  the  considera- 
tion of  which  judgment  was  pronounced  for  the  defendant. 
To  the  refusal  to  decide  agreeably  to  the  plaintiff's  motion, 
and  to  the  judgment  as  given,  the  exception  was  taken  by  the 
plaintiff.  The  opinion  of  the  court,  incorxx>rated  in  the  bill 
of  exceptions,  thus  becomes  a  part  of  the  record  before  us,  and 
it  sets  forth  the  facts  as  either  found  by  the  court  or  proved 
upon  the  trial,  with  its  view  of  the  law  as  applicable  thereto. 

The  appellee  filed  a  motion  to  dismiss  this  appeal,  which 
was  heard  in  connection  with  the  argument  on  the  points 
presented  by  the  briefs.  The  motion  to  dismiss  took  the 
ground  that  inasmuch  as  this  cause  was  heard  and  decided 
below  since  the  constitution  of  1864  went  into  operation,  and 
that  by  the  sixth  section  of  article  4  of  said  constitution  the 
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parties  to  any  cause  might  submit  the  same  to  the  conrt  for 
determination  without  the  aid  of  a  jury,  the  jurisdiction  of 
the  court  in  such  cases  was  limited  and  restricted,  and  as 
no  appeal  was  specially  given,  none  therefore  lay.  It  was 
also  coDtended,  in  support  of  the  motion,  that  the  record  does 
not  disclose  what  question  of  law  was  raised  or  made  in  and 
decided  by  the  court  below;  and  that  therefore  this  court  has 
nothing  before  it  for  its  review:  See  1  Code,  art.  5,  sec.  12. 

The  provision  of  the  constitution  authorizing  the  parties  to 
a  suit  at  law  "to  submit  facts  to  the  trial  and  determination  of 
the  court  without  the  aid  of  a  jury  cannot  be  regarded  as  re- 
stricting the  jurisdiction  of  the  court,  or  as  conferring  upon  it 
a  special  jurisdiction.  There  is  no  superadded  jurisdiction  of 
a  limited  or  restricted  character  to  the  general  jurisdiction  of 
the  courty  but  a  mere  authorized  change,  in  certain  cases  op- 
tional with  the  parties,  in  the  mode  of  trying  facts,  already  a 
part  of  its  general  jurisdiction.  But  this  change  does  not  en- 
large the  subject-matter  of  appeals.  With  the  facts  as  found 
by  the  court  below  upon  such  a  submission,  this  court  has  no 
more  to  do  upon  appeal  than  if  they  had  been  found  by  the 
jury.  It  is  only  upon  the  law  arising  upon  facts,  as  admitted 
by  the  pleadings,  or  agreed  by  the  parties,  or  found  or  to  be 
found  by  the  jury  (or  by  the  court  when  substituted  for  the 
jury),  and  raised  in  the  modes  adopted  in  our  practice,  that 
this  court  has  to  deal  in  appeals  from  judgments  of  courts  of 
law;  and  when  such  questions  appear  by  the  record  to  have 
been  raised  and  decided  below,  the  right  of  appeal  is  un- 
doubted, and  is  secured  by  the  general  language  of  the  third 
section  of  article  6  of  the  Code  of  General  Laws. 

In  this  case  we  cannot  examine  the  facts  in  evidence  in  the 
bill  of  exceptions  with  a  view  to  adjudge  whether  the  finding 
by  the  court  was  or  was  not  correct.  As  to  that  branch  of  the 
case,  no  appeal  lies,  and  we  entertain  none.  If  a  question  of 
law  has  been  raised  upon  them  below  for  decision,  and  that 
appears  from  the  record,  it  is  our  duty  to  examine  and  pro- 
nounce upon  it.  We  can  look  to  the  character  of  the  facts  in 
proof  only  so  far  as  may  be  necessary  or  proper  to  understand 
and  apply  the  law  in  question. 

In  this  case,  had  a  jury  been  impaneled,  and  an  instruo- 
tion  prayed  in  the  language  of  the  motion  that  was  addressed 
to  the  court,  it  would  have  been  rightly  rejected  as  not  cover* 
ing  the  whole  case. 

The  court  was  asked,  in  the  form  of  a  motion,  to  adopt  what 
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was  stated  in  it  as  the  law  of  the  case,  and  to  decide  it  accord- 
ingly. But  the  whole  matter  being  before  the  court,  first  to 
ascertain  from  the  proof  the  facts,  and  then  to  apply  the  law 
to  the  state  of  facts  as  found,  it  was  the  duty  of  the  court  to 
disregard  and  reject  the  proposition  of  law  as  presented  in  the 
motion  if  deemed  erroneous,  and  to  decide  the  case  in  con- 
formity with  the  views  which  it  would  otherwise  entertain. 
The  opinion  of  the  court  succinctly  states  the  principle  which 
governed  it  in  the  decision,  viz.:  "If  a  broker  who  first  pro- 
cures a  purchaser  reports  his  offers  to  his  principal  without 
identifying  the  person  from  whom  they  come,  he  cannot  re- 
cover commissions  in  case  of  a  subsequent  sale  through  an- 
other broker  at  the  same  price  to  the  same  purchaser,  unless  it 
appears  in  evidence  that  the  seller  knew  this  fact,  or  that 
notice  was  given  him  by  the  plaintiff  before  the  completion  of 
the  contract  and  payment  of  commissions  to  the  second 
broker."  We  are  of  opinion  that  this  was  a  correct  exposition 
of  the  law  in  such  a  case,  and  that  the  judgment  of  the  court 
should  be  affirmed.  If  there  be  but  one  broker  employed, 
he  can  with  safety  withhold  the  name  of  the  purchaser  until 
the  sale  shall  have  been  made.  But  as  the  employment  of 
one  broker  does  not  preclude  the  employment  of  another  to 
procure  a  purchaser  for  the  same  property,  it  becomes,  there- 
fore, the  duty  of  the  broker  who  procures  one,  and  who  looks 
to  the  security  of  his  commissions,  to  report  the  name  and 
offer  to  his  principal,  that  the  latter  may  be  notified  in  time, 
and  thus  put  upon  his  guard  before  he  pays  the  commissions 
to  either. 

Before  leaving  this  case,  it  may  be  proper  to  observe  that  in 
cases  like  this,  of  submission  to  the  court  without  the  aid  of 
a  jury,  more  care  or  precision  should  be  adopted  in  raising  the 
questions  of  law  for  the  decision  of  the  court  below,  that  upon 
appeal  parties  may  not  lose  the  benefit  of  appeal,  or  this  court 
be  left  to  gather  them  from  the  opinion  of  the  court  below,  or 
the  course  of  the  trial  there. 

Judgment  affirmed. 

General  Rule  is  to  Co]aaB8ioira»  asj>  EwwEfor  of  Bboxsr  bedtq  Piui- 
VBiTTBD  BT  HIS  Emploteb  FROM  CoMPLETDro  BimnTESS:  Ootttchalk  ▼.  /eM- 
nkigs,  45  Am.  Deo.  70. 

The  FBiNdPAL  CASE  WAS  CITED  in  each  of  the  foUowing  aathorities,  and 
to  the  point  stated:  It  is  weU  settled  by  the  authorities  generally,  and  in 
Maiyland,  that  a  broker  is  entitled  to  his  commissions  if  the  sale  effected  caa 
be  referred  to  his  instnimentality.     It  is  also  the  established  law  that  after 


April,  1866.]  Hammond  v.  Haines.  77 

B<gotiatiopfl  b^gon  throagh  a  broker's  interyentioa  hmrB  TirtiuJly  oolmi* 
Bated  in  a  Mle^  the  agent  cannot  be  discharged,  so  as  to  deprive  him  of  his 
eomyniwriiins  If  the  agent  is  the  "procoring  cause"  of  the  sale  made,  he 
will  be  awsidad  his  oommissioDs:  JAva^  ▼.  JfiUer,  61  Md.  343.  In  this  case 
there  were,  as  In  the  principal  case,  ocmf essedly  two  brokers  introsted  with 
the  sale  of  the  property;  neither  had  ezclDsive  anthorityt  and  each  negoti- 
ated with  the  same  person,  who  ultimately  bought;  but  it  was  held  that  if 
the  negotiatioDs  which  the  first  broker  set  on  foot  were  completely  broken  off 
by  disagreement  as  to  the  pricey  and  the  property  was  afterwards  sold  to  the 
same  party  by  the  second  broker,  and  on  the  same  terms  as  originally  offered, 
except  a  modification  of  a  hundred  doUars  more  per  annum  for  the  lease 
taken  by  the  owner  from  the  porohaaer,  the  first  broker  was  not  entitled  to 
his  commissiona  Where  a  case  has,  by  consent  of  parties,  been  submitted  to 
the  court,  and  tried  without  the  intenrentioii  of  a  jury,  and  a  bill  of  excep- 
tions has  been  taken  before  judgment  entered,  the  appellate  court  will  not, 
en  appeal,  examine  the  facts  in  eridenoe,  with  a  view  to  adjudge  whether 
the  finding  of  the  court  below  as  to  them  was  correct;  and  in  this  respect,  no 
appeal  lies  or  will  be  entertained;  but  if  a  question  of  law  is  raised,  and  that 
appears  from  the  record,  it  must  be  examined  and  decided,  and  in  doing  so^ 
the  i^peUate  court  can  look  to  the  character  cl  the  facts  only  so  far  as  may 
be  necessary  or  proper  to  understand  and  apply  the  law  in  question:  Tkoma$ 
▼.  ffmier,  29  Md.  411;  Oro§»  ▼.  Kent,  32  Id.  584;  Hooper  ▼.  PteeUeni  etc  qf 
BaMimom  etc  nrnpiie  Road,  34  Id.  029,  630;  Trwdeee  eic  qf  M,  B,  Churek 
etc.  T.  Browm,  89  Id.  161;  Ta^kr  ▼.  TWfey,  S3  Id.  601.  It  is  not  the  pror- 
inoe  of  the  appellate  court,  in  such  cases  of  submission  to  the  court  without 
the  aid  of  a  juiy^  to  detennine  whether  the  court  below  has  correctly  found 
the  faots^  but  Whether  the  law  has  been  applied  to  the  facts:  Taiglar  t. 
JVrtqf,  sigMtb  And  the  facts  as  found  by  the  court  may  be  considered  on 
i^peal  to  the  same  extent  that  they  could  be  if  they  had  been  found  by  the 
Jury,  but  no  further:  Crem  ▼.  JTent,  82  Id.  684.  When  the  finding  in  the 
eonrt  below  is  spedal,  the  review  may  also  extend  to  the  determination  cl 
the  question  iHiether  the  facts  found  are  sufficient  to  support  the  judgmenti 
2ViMfoef  efc.  <^M,  B,  Church  v.  Browne,  39  Id.  161.  But  the  opinion  of  the 
•ourt  is  no  part  of  the  record,  and  without  some  bill  of  exceptions  or  other 
aid,  it  is  not  a  subject-matter  for  review:  Id.  161,  163.  In  such  cases  of  trial 
without  aid  of  jury,  the  facts  should  be  distinctly  found  and  stated  by  the 
wnrt  below,  in  order  that  the  questions  of  law  arising  thereon  may  be  dis- 
posed of  by  the  appellate  court:  Tajflor  v.  Turle^,  33  Id.  601;  Trueteee  etc, 
ef  M.  B,  Church  v.  Browme,  39  Id.  161.  And  the  record  should  plainly  dis- 
dose  the  points  or  questions  of  law  raised  and  decided  by  the  court  belowt 
ffooperr.  PrealdetU  etc,  qf  Baltimore  etc,  TumpaoeBoad,  34  Id.  629L 
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[95  MAmTX.AliD,  64t] 

OanraoTmsAVOT  aw  Mabtlavd  Aor  of  1864,  Chapteb  848^  RiLATnra 
TO  laacovo  ot  Liginsb  to  Sill  Spirituous  Liquobs.  —This  act  gave 
to  the  qualified  voters  of  the  borough  of  North  East,  in  Cecil  County, 
the  privilege  of  deciding  by  ballot  whether  any  license  to  sell  spirituous 
and  fermented  liquors,  etc.,  should  be  granted,  etc.,  to  sell  tiie  same 
within  the  limits  of  the  borough;  and  in  case  they  should  decide  adversely 


\ 
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to  the  issning  of  the  lioense,  made  it  imUwfiil  for  the  clerk  of  the  circuit 
oonrt  to  issue  the  same.  This  act,  on  mandamuSf  was  held  constitational 
because  the  borough  of  North  Elast,  being  an  incorporated  borough  or 
municipality,  with  the  usual  power  to  pass  by-laws  and  ordinances  for 
its  police  regulations,  it  was  competent  for  the  legislature  to  confer  upon 
it  the  power  to  prohibit  the  sale  of  ardent  spirits  within  its  limits,  not- 
withstanding the  general  license  law  of  the  state.  In  such  a  case  the 
local  law  would  prevaaL 
BsMM,  —  Act  ih  Qubstion  was  Hxlb  not  to  bi  That  Kind  of  Law  which 
oontains  an  express  proTision  for  referring  it  to  a  vote  of  the  people  for 
their  acceptance  before  it  can  become  a  law.  This  law  as  it  passed  the 
legislature  was  complete  in  itself ,  and  required  no  other  sanction. 

■ 

PxTiTioN  £or  a  mandamuB  by  the  appellant,  Hammond,  to 
compel  the  appellee,  the  clerk  of  the  drcnit  court,  to  issue  to 
him  a  license  to  sell  spirituous  liquors  in  the  borough  of  North 
East,  in  Cecil  County.  This  was  an  appeal  from  an  order  of 
the  court  overruling  a  motion  of  the  petitioner  to  quash  the 
retum'and  for  a  peremptory  mandamusy  and  declaring  the  re* 
turn  of  the  respondent  suiScient,  and  also  discharging  the 
rule  to  show  cause,  and  dismissing  the  petition,  with  costs  to 
be  paid  by  the  petitioner. 

Alexander  Evans  and  Alberi  ConetabUj  tar  the  appellant* 
W.  J.  Jonesj  for  the  appellee. 

By  Court,  Weisbl,  J.  Vincent  Hammond,  the  appellant^ 
applied  on  the  twenty-first  day  of  July,  1864,  to  the  circuit 
court  for  Cecil  County  for  a  mandamus  to  compel  the  clerk  of 
that  court,  the  appellee,  to  issue  to  him  a  license  to  keep  an 
ordinary  in  the  borough  of  North  East,  in  that  county.  The 
court  passed  an  order  on  the  appellee  to  show  cause  by  a  day 
named  why  the  writ  should  not  issue.  The  cause  shown  was, 
that  the  general  assembly  of  Maryland,  on  the  tenth  day  of 
March,  1864,  passed  an  act  (chapter  348)  entitled  "An  act  to 
regulate  the  issuing  of  licenses  for  the  sale  of  spirituous  or 
fermented  liquors  within  the  borough  of  North  East,  in  Cecil 
County,"  which  law  is  set  out;  that  after  the  day  for  its  going 
into  effect,  viz.,  on  the  eleventh  day  of  April,  1864,  at  an  elec- 
tion called  by  the  commissioners  of  the  borough  of  North 
East  for  the  purpose  of  deciding  by  ballot  whether  a  license 
to  sell  spirituous  or  fermented  liquors  of  any  kind  whatsoever 
should  be  granted  or  issued,  by  the  clerk  of  the  circuit  court 
of'  Cecil  County,  to  any  person  to  vend  or  sell  the  same  within 
the  limits  of  said  borough,  it  appeared,  by  sixty-one  ballots  to 
fifteen,  that  the  election  was  unfavorable  to  the  issuing  of  said 
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licenses;  and  that  a  certificate  of  said  election,  signed  by  the 
judges  and  attested  by  the  clerk  of  said  election,  was  duly 
made  to  the  respondent  as  clerk  of  said  court,  and  filed  in  his 
office.  Wherefore  he  alleged  it  was  not  la?^I  for  him  to  issue 
the  license  to  the  appellant,  and  that  he  properly  refused  and 
continued  to  refuse  to  issue  the  same,  etc.  The  appellant 
thereupon  moved  the  court  to  quash  the  return  of  the  respond- 
ent, and  for  a  peremptory  mandamus.  The  court  overruled  the 
motion,  declared  the  return  sufficient  cause  why  the  mandamui 
should  not  issue,  discharged  the  rule,  and  dismissed  the  peti- 
tion.    From  this  order  this  appeal  was  taken. 

The  act  of  assembly  set  out  in  the  appellee's  return  provides, 
first,  that  the  qualified  voters  residing  in  the  borough  of  North 
East,  in  Cecil  County,  shall  have  the  privilege  of  deciding  by 
ballot,  at  an  election  called  by  the  commissioners  of  said  bor- 
ough for  the  purpose  on  some  day  in  April,  1864,  and  on  some 
day  in  the  same  month  in  each  subsequent  year,  whether  any 
license  to  sell  spirituous  or  fermented  liquors  of  any  kind  or 
description  whatsoever  shall  be  granted  or  issued  by  the  clerk 
of  the  circuit  court  of  Cecil  County  to  any  person  to  vend  or 
sell  the  same  within  the  limits  of  said  borough;  secondly, 
that  should  a  majority  of  the  votes  cast  at  an  election  held 
as  provided  above  be  unfavorable  to  the  issuing  of  said 
license,  it  shall  not  be  lawful  for  the  said  clerk  of  the  circuit 
court  to  issue  any  license  for  the  sale  of  spirituous  or  fer- 
mented liquors  of  any  kind  within  the  limits  of  said  borough 
for  one  year  from  the  first  day  of  May  ensuing  said  decision 
in  each  and  every  year  in  which  such  decision  shall  be  made. 
The  act  to  take  effect  from  the  date  of  its  passage. 

The  object  of  this  appeal  is  to  obtain  from  this  court  an 
opinion  and  decision  upon  the  constitutionality  of  this  law, 
in  order  that  those  whose  interests  are  affected  by  it  may 
know  whether  it  is  of  binding  force  in  regulating  their  con- 
duct and  business.  No  other  purpose  could  be  effected  now 
upon  this  application  for  the  m>andamu8j  the  time  in  which 
a  favorable  determination  could  have  availed  the  petitioner 
having  long  since  passed,  the  appeal  itself  having  been  taken 
as  late  as  the  8d  of  July,  1865,  more  than  six  months  after 
the  order  appealed  &om  had  been  passed.  Notwithstanding 
this,  we  have  considered  the  question  of  the  constitutional 
validity  of  the  law,  and  we  proceed  to  state  briefly  our  con- 
clusion upon  it. 

It  does  not  belong  to  that  class  of  laws  which  contain  ao 
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express  provisioii  for  referring  it  to  the  vote  of  the  people  for 
their  acceptance  before  it  can  becoihe  a  law.  The  law  as 
it  passed  the  legislature  is  complete  in  itself,  requiring  no 
other  sanction.  We  are  not,  therefore,  to  pass  Upon  a  law 
which  submits  to  the  people  in  the  largest,  broadest  sense  the 
passage  of  the  law,  or  requires  from  them  legislative  action 
upon  it  before  it  can  have  the  force  of  law. 

The  objection  to  the  law  under  consideration  is,  that  it  pro- 
vides for  the  suspension  or  repeal  periodically  of  an  existing 
state  law  by  a  portion  of  the  people  within  a  prescribed 
limit  by  means  of  the  ballot  at  an  election  called  for  the  pur- 
pose. It  is  not  to  be  overlooked  that  the  town  of  North  East 
is  an  incorporated  borough,  a  municipality  with  the  usual 
powers  to  pass  by-laws  and  ordinances  for  the  police  regula- 
tions of  the  place,  and  it  will  not  be  questioned  that  it  was 
competent  for  the  legislature  to  confer  upon  it  the  power  to  pro- 
hibit the  sale  of  ardent  spirits  within  its  limits,  notwithstand- 
ing the  general  license  law  of  the  state.  In  such  case  the  local 
law  would  prevail:  1  Code,  art  1,  sec.  11.  The  authority  in 
this  case  is  given  to  the  qualified  voters  of  the  borough  at  an 
election  called  for  the  purpose  by  the  commissioners  of  the 
borough  to  declare  annually  by  ballot  whether  any  license  to 
sell  spirituous  or  fermented  liquors  within  its  limits  shall  be 
granted  by  the  clerk  of  the  circuit  court  for  the  county.  If 
not,  the  clerk,  on  being  so  certified,  is  not  to  issue  any  license 
for  the  purpose. 

This  species  of  legislation  has  undergone  examination  and 
decision  in  several  of  the  states  of  this  Union,  and  has  called 
forth  some  of  the  ablest  expositions  of  the  character  and  na- 
ture of  our  representative  systems  of  government,  and  of  the 
legislative  power  and  action  of  the  state,  to  be  found  in  any  of 
our  judicial  reports.  In  Delaware,  Pennsylvania,  and  Iowa 
it  has  been  pronounced  unconstitutional:  Bice  v.  Foster ,  4 
Harr.  (Del.)  479;  Parker  v.  Commonwealth^  6  Pa.  St.  507;  Oee- 
brick  V.  StatCj  5  Iowa,  491.  On  the  other  hand,  there  are  de- 
cisions of  a  contrary  character,  recognizing  the  validity  of  such 
laws.  In  Pennsylvania,  a  distinction  was  recognized  between 
the  law  passed  upon  in  6  Pa.  St.,  referred  to,  and  a  law  which 
authorized  the  qualified  voters  of  two  townships  to  decide  by 
ballot  on  the  erection  of  a  new  township  taken  from  one  oi 
them.  This  law  the  supreme  court  of  Pennsylvania  held  to 
be  valid,  the  same  judge  who  pronounced  the  opinion  in  Par^ 
ker  V.  Commonwealth^  supra^  delivering  the  judgment  of  the 
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court  in  this,  and  asserting  that  it  was  not  within  the  prin* 
ciple  settled  in  the  former  case.  That  settled  nothing  mors 
than  that  the  general  assembly  could  not  delegate  to  the 
people  a  power  to  enact  laws  by  the  exercise  of  the  ballot 
affecting  the  property  and  binding  the  political  and  social 
rights  of  the  citizens,  but  that  the  erection  of  a  township  or 
the  creation  of  a  new  district  for  merely  municipal  purposes, 
or  convenience  in  the  transaction  of  the  public  business,  was 
in  no  degree  similar  to  the  exercise  of  the  law-making  power. 
He  assimilated  it  to  the  cases  of  laying  out  public  roads  or 
erecting  bridges,  which  had  long  been  conferred  upon  subordi- 
nate tribunals  without  question  as  to  the  power  of  the  legisla- 
ture to  do  so;  and  if  the  courts  could  be  invested  with  such 
power,  the  people  could  also  primarily  be  authorized  to  exer- 
cise it:  See  Commonwealth  v.  Q^arier  Sessions,  8  Pa.  8t  895. 
This  decision  has  been  criticised  as  in  conflict  with  that  in 
Parker  v.  Commonwealihy  6  Id.  507;  whether  justly  or  not,  it 
is  unnecessary  for  us  now  to  examine. 

In  New  Hampshire,  similar  legislation  has  been  sustained 
as  constitutional:  State  v.  Noyes,  80  N.  H.  279;  though  the 
law  in  that  case  was  subject  to  adoption  by  the  people  of  the 
counties,  and  in  this  respect  was  similar  to  the  primary-school 
law  of  Maryland  of  1825,  c.  162,  and  of  Pennsylvania  of  1836. 
The  distinction  which  pertains  to  this  species  of  legislation 
seems  to  be  well  drawn  in  the  case  of  Parker  v.  Commonwealth, 
supra.  It  might  be  still  further  illustrated  by  a  class  of  laws 
not  uncommon,  and  of  unquestioned  validity,  viz.,  general  laws 
of  incorporation,  under  which  parties  accepting  their  terniri,  or 
availing  themselves  of  their  provisions,  may  be  incorporated 
without  special  acts  of  incorporation. 

The  cases  of  Burgess  v.  Pue,  2  Gill,  11,  S.  C,  2  Id.  254,  were 
f^trongly  relied  upon  by  the  appellee  in  the  argument  of  this 
case  as  settling  the  question  in  this  state,  and  establishing  the 
validity  of  this  law.  Those  cases  arose  under  the  operation  of 
the  primary-sch(K)l  law  above  referred  to  (1825,  c.  162),  and 
the  provisions  of  the  twenty-ninth  and  thirtieth  sections  of 
that  law  for  submitting  it  to  the  votes  of  the  people  of  the  sev- 
eral counties,  with  a  view  to  its  adoption  and  operation  in  such 
as  would  vote  accordingly,  were  urged  in  the  argument  as  not 
warranted  by  the  constitution,  and  as  avoiding  the  law.  This 
court,  however,  held  the  law  to  be  constitutional,  but  not  dis- 
tinctly upon  the  ground  that  there  was  no  force  in  the  objec- 
tion taken  to  those  sections,  but  that  it  was  competent  for  the 
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legislature  to  delegate  the  power  of  taxation  to  the  taxable  in- 
habitants for  the  purpose  of  raising  a  fund  for  the  support  of 
the  schools:  Burgess  v.  Pue,  2  Gill,  11,  281,  285. 

We  are  not,  however,  without  an  express  adjudication  bj 
this  court  upon  a  law  substantially  similar  to  the  one  now 
under  consideration,  but  which,  not  being  reported,  was  not 
cited  in  the  argument  of  this  cause.  The  general  assembly  of 
Maryland,  at  its  session  of  1846,  c.  172,  passed  an  act  declar- 
ing that  from  and  after  its  passage  it  should  not  be  lawful  for 
the  clerk  of  Washington  Coimty  court  to  issue  a  license  to  any 
person  or  persons  to  sell  ardent  spirits  within  two  miles  of  the 
College  of  St.  James  in  Washington  County  without  an  order 
in  writing  fix)m  one  of  the  judges  of  said  court,  who  was  there- 
by authorized  to  grant  such  order  if  he  should  be  satisfied 
from  the  representations  of  respectable  citizens  in  the  neigh- 
borhood of  said  college  of  the  necessity  and  propriety  of  grant- 
ing such  license. 

This  law,  it  is  true,  contains  a  section  repealing  all  laws  or 
parts  of  laws  inconsistent  with  it,  but  it  still  left  the  license 
law  operative  within  the  interdicted  limits,  provided  one  of 
the  judges  of  the  cotmty  court,  being  satisfied  of  its  propriety 
and  necessity  by  the  representations  of  respectable  citizens 
in  the  neighborhood  of  the  college,  should  give  an  order  to 
the  clerk  to  issue  the  license.  In  this  case,  the  representa- 
tions of  respectable  citizens  of  the  neighborhood,  and  an  order 
of  the  judge  thereon,  was  declared  efiective  to  put  the  law 
in  operation  in  a  prescribed  district.  In  the  town  of  North 
East,  a  majority  of  its  qualified  voters,  speaking  through  the 
ballot-box,  was  declared  to  have  the  efiect  of  suspending  the 
operation  of  the  law  within  its  limits.  The  efiect  was,  or  is, 
the  same  in  both,  one  operating  affirmatively,  the  other  nega- 
tively; the  mode  of  expressing  the  assent  or  dissent  only 
being  difierent.  We  regard  both*  laws  as  virtually  involving 
the  same  principle,  and  alike  obnoxious  to*the  constitutional 
objection. 

A  man  named  Lancaster,  living  within  two  miles  of  the 
College  of  St.  James,  was  indicted  for  selling  liquor  at  his 
residence,  and  convicted  and  fined.  His  defense  was,  that  he 
had  tendered  the  price  of  a  license  to  the  clerk  of  Washing- 
ton County  court,  who  refdsed  to  grant  it  without  the  order  of 
a  judge,  as  required  by  the  law.  Lancaster  appealed  to  the 
court  of  appeals,  and  in  this  court,  by  agreement  of  counsel, 
the  question  of  the  constitutionality  of  the  law  of  1846,  o. 
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172,  was  submitted  to  the  court  and  argued  as  the  only  one 
for  its  determination.  The  court  was  unanimous  in  the  opin- 
ion that  the  law  was  constitutional,  and  so  adjudged:  Lanca$^ 
ter  y.  Staie^  decided  at  December  term,  1850  [not  reported]^ 
referred  to  in  Sawlings  v.  StaUy  1  Md.  128. 

We  think  this  case  decides  the  law  for  the  town  of  North 
East  under  consideration  in  this  appeal,  and  that  the  order  of 
the  court  below  discharging  the  rule  and  dismissing  the  peti- 
tion for  a  mandamuB  was  correct  and  should  be  affirmed. 

In  deciding  this  law  to  be  constitutional,  this  court  is  not 
to  be  understood  as  embracing  within  its  views  the  character 
of  a  law  which  would,  in  a  broader  or  more  enlarged  sense, 
submit  its  passage  or  existence  to  the  popular  vote.  ''  Law 
(as  has  been  most  aptly  defined)  is  the  result  of  the  legiti- 
mate action  of  legislative  power."  The  constitution  wisely 
distributes  the  powers  of  government  among  several  and  dis- 
tinct departments,  and  the  limits  of  these  cannot  be  extended, 
or  an  encroachment  of  one  upon  the  other  permitted,  without 
a  violation  of  the  social  compact  and  a  derangement  of  the 
social  order.  The  general  assembly,  composed  of  the  senate 
and  house  of  delegates,  is  in  this  state  the  only  law-making 
power.  The  popular  will  is  not  to  be  disregarded,  but  that^ 
always  in  theory  and  generally  in  practice,  is  reflected  by  the 
representatives  of  the  people  in  the  legislative  department  of 
the  government.  With  them  is  lodged  the  power  of  making 
laws  for  the  government  of  the  people,  and  the  due  respon- 
sibility of  the  representative  to  his  constitutents  is  beet  main- 
tained, and  stable  and  wholesome  legislation  secured,  by 
avoiding  judicial  refinements  by  which  this  power  is  extended 
to  any  whom  the  oonstitution  has  not  invested  with  legislative 
action. 

Order  affirmed. 

CoHsnTunoHAUTT  or  Liquor  Law  8vBMTrm>  to  Van  ow  Pboplb: 
Santo  T.  State,  63  Am.  0ea  487»  and  note  618,  oontaiiimg  cm6s  ihowing  the 
ooDstitatianality  of  acts  sobmittiiig  to  a  vote  of  the  people  whether  they  thall 
take  effect  or  not.  See  alao  extended  note  to  Commonwealth  t.  KimbcM,  85  Id. 
S31-339,  on  intoxicatuig  liqnon,  aale  o^  and  how  far  the  atate  may  regulate 
or  prohibit. 

Ths  FBZNCirAL  GABS  WAS  OETXD  m  FiOi  T.  State,  42  Md.  88,  where  it  waa 
held  that  the  local-option  law,  aet  of  1874,  chapter  453,  waa  oonatitatiaoal 
and  yalid;  and  that  ita  going  into  effect  and  becoming  operatiye^  where  each 
operation  waa  made  to  depend  upon  the  contingency  of  a  popular  Tote,  waa 
not  a  delegation  of  legialatiye  power  to  the  people.  Act  of  1882,  chapter  92, 
known  aa  the  looal-option  law  for  Harford  ponnty,  the  operation  of  which 
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made  to  depend  npon  the  oootingency  of  a  popaUr  vote,  was  held  to 
kave  become  a  valid  law  as  soon  as  it  received  the  governor's  approval  in 
oonstitntional  form,  notwithstanding  that  its  operation  was  deferred  till  m 
fatore  time,  and  made  to  depend  on  such  contingency:  Slymer  ▼.  State^  63 
Id.  24a 


Mabbubq  v.  Mabbubg. 

In  AonoN  nr  Onb  OoumTST  109  Dnr  Madi  Patabui  or  AHornDBB,  tk« 

plaintiff  is  entitled  to  receive  the  fall  sam  necessary  to  replace  the  money 
in  the  ooontry  where  it  ought  to  have  been  paid,  and  to  this  end  is  en- 
titled to  have  the  debt  due  to  him  first  ascertained  at  the  par  of  exchange 
between  the  two  coontries,  and  then  to  have  the  rate  of  exehango  be- 
tween those  ooontries  added  to  or  snbtnoted  from  the  amoont,  aa  th« 
case  may  require,  in  order  to  replace  the  num^  in  the  ooontry  where  il 
ought  to  be  paid. 

WVBUE    FOBEION    MONZT  OB    DbBT    DuZ  IB    SUOH    MOBBT    IB    ObJBOT  OV 

Suit,  its  valne  should  be  computed  acoording  to  the  rate  of  exchange  aA 
tile  time  of  trial  or  jndgment. 

DiBT  Mbbobs  in  Judgmbnt  Bbooybbbd  uvob  It,  in  Maryland,  and  iti 
specific  character  as  a  foreign  debt  is  thereby  lost;  the  jndgment  pre- 
somptively  ascertains  the  liability  of  the  debtor  according  to  the  law  of 
the  contract,  and  by  its  recovery  the  debt  becomes  a  domestio  debt  of 
record,  in  all  respects  sabject  to  the  law  of  the  fomm. 

Br  Bzpbbss  Pbovisiob  of  Statutb  ur  Maryland^  Ooubt  ob  Affbau  hae 
no  power  to  reverse  a  judgment  upon  the  ground  that  it  la  entered  for  a 
larger  sum  than  is  claimed  in  the  declaration. 

Action  to  recoirer  the  value  of  gooda  sold  and  delivered* 
The  opinion  states  the  facts. 

Thomas  S.  Alexander ,  for  the  appellant. 

L  Nevett  SteeUy  for  the  appellee. 

By  Court,  Cochran,  J.  This  suit  was  biought  by  the  ap- 
pellee to  recover  a  balance  due  for  goods  sold  to  the  appellant 
at  Frankfort  on  the  Main.  The  debt,  stated  in  the  bill  of  par- 
ticulars to  be  26,317.44  florins,  is  admitted,  and  it  appears  that 
this  sum,  by  an  agreement  between  the  parties,  was  to  be  paid 
to  the  appellee  in  florins  at  Frankfort,  the  place  of  his  resi- 
dence. 

All  the  important  questions  presented  by  the  exceptions  re- 
late to  the  rule  for  ascertaining  the  amount  recoverable  in  the 
money  or  currency  of  this  country  in  satisfaction  of  the  debt 
payable  at  Frankfort;  and  for  the  purpose  of  disposing  of  them 
as  a  whole,  without  regard  to  their  order,  we  propose  to  con- 
sider and  determine  the  general  character  and  operation  of  tht 
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rule  for  ascertaiDiiig  the  extent  of  the  creditor's  remedy  in  thai 
class  of  cases. 

This  subject  has  been  discussed  in  America  as  well  as  in 
the  English  courts,  and  the  same  doctrines,  as  we  think,  haw 
been  finally  settled  in  both.  In  Cash  v.  KennioUy  11  Ves.  314, 
where  a  debt  contracted  in  Jamaica  was  made  payable  in 
London,  Lord  Eldon  held  that  the  debtor  was  bound  to  pay 
the  expense  of  remitting  the  money;  ''that  if  a  debtor  agrees 
to  pay  one  hundred  pounds  in  London  on  a  given  day,  he 
ought  to  have  that  sum  there  on  that  day.  If  he  fails  in  that 
contract,  wherever  the  creditor  sues  him,  the  law  of  that 
country  ought  to  give  him  just  as  much  as  he  would  have  had 
if  the  contract  had  been  executed." 

This  rule  was  adopted  in  Delegal  v.  Baylor,  7  Bing.  460,  20 
Eng.  Com.  L.  208,  and  also  in  Soott  v.  Sevan,  2  Bam.  &  Adol. 
80, 22  Eng.  Com.  L.  42.  The  best  considered  of  the  American 
cases  are  in  strict  accordance  with  these  authorities.  Story,  J., 
in  Orant  v.  Healey,  3  Sum.  523,  said  ''that  whenever  a  debt 
made  payable  in  one  country  is  sued  for  in  another  country, 
the  creditor  is  entitled  to  receive  the  full  sum  necessary  to  re- 
place  the  money  in  the  country  where  it  ought  to  have  been 
paid,  with  interest  for  the  delay,  for  then,  and  then  only,  is  he 
fully  indemnified  for  the  violation  of  the  contract  In  every 
such  case  the  plaintiff  is  therefore  entitled  to  have  the  debt 
due  to  him  first  ascertained  at  the  par  of  exchange  between 
the  two  countries,  and  then  to  have  the  rate  of  exchange  be- 
tween those  countries  added  to  or  subtracted  from  the  amount, 
as  the  case  may  require,  in  order  to  replace  the  money  in  the 
country  where  it  ought  to  be  paid."  This  doctrine  he  pro- 
pounds as  one  founded  on  principles  of  reciprocal  justice.  In 
the  case  of  Lee  v.  WUcockSy  5  Serg.  &  R.  48,  the  court  declares 
the  settled  rule  to  be,  "where  foreign  money  is  the  object  of 
the  suit,  to  fix  the  value  according  to  the  rate  of  exchange  at 
the  time  of  trial";  and  the  same  rule  was  applied  in  Smith  v. 
Shaw,  2  Wash.  C.  C.  167. 

The  New  York  and  Massachusetts  cases,  referred  to  by  the 
appellant  in  support  of  a  computation  based  upon  the  par  of 
exchange,  were  reviewed  in  Grant  v.  Healey^  3  Sum.  523,  and 
were  rejected  as  authorities  on  that  point.  The  best  consid- 
ered cases  bearing  on  this  question  are  collated  in  3  Kent's 
Com.  317,  note,  and  in  2  Parsons  on  Notes  and  Bills,  370,  and 
the  rule  deduced  from  them  is,  that  a  creditor  suing  here  for 
an  amount  payable  to  him  in  a  foreign  country,  in  the  cur- 
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rency  of  that  country,  is  entitled  to  recover  an  amount  sufficient 
to  produce  the  sum  of  the  debt  where  it  was  made  payable;  or 
in  other  words,  an  amount  equal  to  what  he  must  pay  to  remit 
the  debt  to  the  place  where  it  was  payable.  It  will  also  be 
seen  from  the  authorities  referred  to  that  the  amount  recover- 
able should  be  computed  according  to  the  rate  of  exchange  at 
the  time  of  the  trial  or  judgment.  This  principle  in  both  par- 
ticulars must,  in  our  opinion,  be  applied  to  the  present  case, 
and  we  hold  accordingly  that  the  appellant  was  entitled  to  a 
judgment  for  an  amount  which,  at  the  time  of  trial,  would 
have  enabled  him  to  realize  the  amount  of  his  debt  in  florins 
at  Frankfort. 

Assuming  this  standard  or  measure  of  his  claim  in  the 
money  or  currency  of  this  country  to  be  the  true  one,  we  do 
not  find  that  it  is  in  any  way  affected  by  the  first  section  of 
article  32  of  the  code,  recognizing  the  coinage  of  the  United 
States  as  the  currency  of  this  state,  or  by  the  third  section 
of  the  same  article,  requiring  all  judgments  to  be  entered  in 
dollars  and  cents.  The  appellant  was  entitled  to  a  judgment 
for  an  amount  that  would  pay  his  debt  at  Frankfort,  and 
in  that  particular  the  judgment  recovered  appears  to  have 
been  entered  in  conformity  with  the  requirements  of  the  code. 
Both  of  these  provisions  were  taken  from  the  act  of  1812,  o« 
135,  and  the  court  was  not  at  liberty  to  disregard  them  and 
enter  the  judgment  for  money  in  other  denominations  than 
those  prescribed. 

The  suggestion  of  the  appellant  that  this  is  a  foreign  debt» 
and  that  the  judgment  recovered  upon  it  shall  partake  of  the 
original  character  of  the  debt  and  be  payable  only  in  gold  or 
silver  coin,  is  not  consistent  with  the  facts  in  the  case,  nor 
with  the  principles  upon  which  we  have  said  the  judgment 
was  recoverable.  It  proceeds  on  the  theory  that  the  recovery 
here  of  a  judgment  on  a  foreign  debt,  as  distinguished  from  a 
debt  originated  and  made  payable  in  this  country,  does  not 
bring  the  debt  so  recovered  within  the  legal  operation  and 
effect  of  the  acts  of  Congress  authorizing  the  issue  of  notes  of 
the  United  States  as  lawful  money,  and  making  them  a  legal 
tender  for  all  debts  within  the  United  States,  except  for  duties 
on  imports  and  interest  on  the  public  debt.  According  to  the 
ordinary  rules  of  legal  reasoning,  the  specific  character  of  a 
foreign  debt,  as  such,  is  lost  by  the  recovery  of  a  judgment 
upon  it  here.  In  such  a  case,  the  debt  merges  in  the  judg- 
ment, which    presumptively  ascertains   the  .liability  of   the 
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debtor  according  to  the  law  of  the  contract,  and  by  the  recov- 
ery of  the  judgment  it  becomes  a  domestic  debt  of  record,  in 
all  respects  subject  to  the  law  of  the  forum. 

The  consistency  of  these  congressional  acts  with  the  consti- 
tution of  the  United  States  was  conceded  by  the  counsel  of 
the  respective  parties,  and  assuming  them  to  be  free  from  ob- 
jections on  that  ground,  as  under  the  circumstances  we  are 
required  to  do,  it  follows  that  the  appellant  was  at  liberty  to 
satisfy  any  judgment  obtained  against  himself  by  payment 
made  in  the  currency  authorized  by  those  acts.  Treating  the 
judgment,  therefore,  as  one  that  the  appellee  could  not  compel 
the  appellant  to  pay  in  coin,  and  as  one  that  the  appellant 
could  satisfy  in  currency,  it  is  evident,  in  view  of  the  principles 
upon  which  we  have  said  that  the  judgment  was  recoverable, 
that  it  should  have  been  entered  for  an  amount  which,  subject 
to  the  appellant's  privilege  of  paying  in  currency,  would  then 
have  been  sufficient  to  enable  the  appellee  to  realize  his  debt 
in  florins  at  Frankfort.  By  no  other  method  known  to  our 
practice  could  the  full  recoverable  amount  of  his  claim  have 
been  ascertained  and  adjudged  to  him;  he  was  therefore  at 
liberty  to  show  by  competent  evidence  the  ruling  rate  at 
which  exchange  in  the  paper  currency  of  the  United  States 
could  then  be  effected.  The  suggestion  that  the  judgment  is 
erroneous  because  it  is  entered  for  a  larger  amour t  than  was 
claimed  in  the  declaration  cannot  affect  the  disposition  of  the 
case  on  this  appeal.  Under  section  39,  article  29,  of  the  code, 
this  court  has  no  power  to  reverse  a  judgment  upon  that 
ground.  It  is  there  expressly  declared  that  "no  judgment 
shall  be  reversed  in  the  court  of  appeals  because  the  verdict 
was  rendered  for  a  larger  sum  than  the  amount  laid  in  the 
declaration." 

It  will  be  seen  from  this  expression  of  our  views  on  the 
whole  case  that  none  of  the  exceptions  taken  by  the  appellant 
to  the  rulings  of  the  court  below  can  be  sustained. 

Judgment  affirmed. 

Thx  frinoipal  gasb  is  csted  to  the  point  that  in  an  action  in  ono  oonntry 
for  a  debt  made  payable  in  another  the  plainti£F  is  entitled  to  receiye  the  full 
■am  neceesary  to  replace  the  money  in  the  country  where  and  at  the  time 
where  it  ought  to  haye  been  paid:  Oapron  v.  Adam$9  28  Md.  645. 
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Babnum  V.  Babnum. 
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BCTAn  80  haarmD  that  It  mat  by  Possibilitt  Bxtutd  bstoitd  Lm  cm 
Lives  en  Bbiko  at  the  time  of  its  commencementy  and  twenty-one  yean 
and  a  fraction  of  a  year  (to  coTcr  the  period  of  gestation)  af terfmdi» 
during  which  time  the  property  would  be  withdrawn  from  the  market  or 
the  power  oyer  the  fee  suspended,  is  a  perpetuity,  and  void  as  against 
the  policy  of  the  law,  which  will  not  permit  property  to  be  ina^i;m>«lil^ 
for  a  longer  period. 

IhrriBi  nf  Trust  la  Void  uhdeb  Bulb  aoainst  PgBygi'uiTua,  where  the 
testator,  after  empowering  and  directing  trustees  named  to  lease  his  hotel 
property  and  apply  the  rents,  provides  that  "  the  period  during  which 
my  trustees,  and  their  heirs  and  successors,  shall  have  the  power  and  are 
required  to  lease  as  aforesaid  shall  be  so  long  as  my  said  children,  or 
any  children  or  deaoendants  of  them,  or  any  of  them,  left  by  them,  or 
any  of  them,  at  the  death  of  them,  or  any  of  them,  shall  live;  it  being 
understood  that  any  lease  made  during  the  period  aforesaid  shall  haTS 
full  effect,  and  continue  for  its  stipulated  tenn,  notwithstanding  the  cea* 
lation  of  all  of  said  lives  before  the  end  of  the  term  ";  for  under  these 
proviaioDs  the  period  for  oontinning  the  trust  or  power  to  lease  may  ex* 
tend  ao  as  to  embrace  persons  and  lives  not  In  etts  at  the  time  of  the  tes- 
tator's death. 

Whkbb  Trust  is  Void  uudkr  Rulb  against  PxBPBTUiTns^  a  power  to 
lease  which  is  not  a  mere  power  distinct  from  the  trusty  leaving  the  ad 
to  be  done  at  the  will  of  the  party  to  whom  it  is  given,  but  is  mixed  and 
blended  with  the  trusty  and  is  as  imperative  in  its  execution  as  the  trust 
itself,  is  also  void. 

KvEBT  Power,  Direct  Object  of  Which  is  to  Create  Perpbtuitt,  is 
generally  held  to  be  absolutely  void;  the  exceptions  to  the  rule  arise  out 
of  the  distinction  between  general  and  limited  or  special  powen. 

■zBCunoN  OF  Power,  beino  Distinct  from  Power  Itself,  must  conform 
to  the  requirements  of  the  rule  against  perpetuities,  or  run  the  hasard 
of  being  avoided. 

Where  Power  does  not  in  Itself  Transgress  Bulb  against  Perpbtu* 
mBS,  the  appointee  may,  in  executing  it»  go  beyond  the  boundary  pro- 
vided by  such  rule;  and  equity  in  such  case  being  guided  by  the  power, 
will  treat  the  excess  as  surplusage  snd  void,  but  only  where  the  excess 
be  definite  and  ascertained,  or  can  be  rendered  ao.  If,  however,  the  lim- 
itation is  in  the  instrument  itself  which  creates  the  trust  or  power,  and 
no  one  can  declare  with  certainty  how  the  dispositions  of  the  testator 
would  have  been  regulated  if  he  had  been  aware  at  the  time  of  his  in- 
ability to  extend  them  to  some  included  in  his  gifts,  the  whole  will  be 
vitiated  by  the  excess. 

If  Trusts  are  Absolutelt  Void  under  Rule  against  Perpetuitibb^ 
legacies  springing  out  of  them  must  also  be  regarded  as  void. 

If  Power  to  Lease  Included  in  Trust  is  Void,  because  of  invalidity  of 
the  trust  under  the  rule  against  perpetuities,  the  right  to  share  in  the 
distribution  of  the  rents  given  by  the  instrument  creating  the  trust  will 
necessarily  fail. 

Where  Testator,  after  having  Devised  in  Trust,  Provides  as  foUowss 
Should  my  views  in  the  above  first  article  of  this  will  be  disappointed. 


«< 
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■o  that  judicially  or  otherwiae  a  sale  should  take  plaoe  of  said  City  Hotel 
buildings  and  grounds  during  the  life  of  my  children,  it  is  my  will  and 
I  direct  that  my  trustees,  or  any  court  of  equity,  shall  cause  the  pro- 
ceeds of  sale  to  be  invested  in  mortgage  or  ground-rents,  or  in  debt  of 
the  United  States  or  of  the  city  of  Baltimore;  and  that  subject  to  the 
payment  of  one  third  of  the  income  of  the  inrestment  to  my  wife  during 
her  life,  the  said  investment  shall  be  for  the  benefit  of  my  children  dur- 
ing their  lives^  and  alter  their  deaths  shall  be  the  property,  for  the  shares 
of  the  decedents,  of  their  respective  children  or  descendants,  jOfr  stfrpet; 
the  children  or  descendants  of  such  of  my  children  as  shall  have  died 
before  the  investment,  taking  as  their  absolute  property,  and  per  tUrpeSf 
the  shares  to  which,  if  they  had  lived,  the  deceased  would  have  been  en- 
tHlsd," — AeU,  that  as  equity  treats  as  done  thatwhidi  ought  to  be  done, 
if  upon  the  failure  of  the  first  article,  parties  became  entitled  to  the  pro- 
oeeds  of  sale  when  effected,  they  would  have  a  right  to  resort  to  a  oourt 
of  equity  for  a  sale  which  would  prodnoe  those  proceeds;  and  that  in 
■ubstenoe  the  will  is  the  saoie  asif  it  direotad  a  sala  to  take  plaoe  in 
tiv  viflwi  In  the  first  artida  ooold  not  be  carried  out. 


Bill  in  equity  to  obtain  oonrtraotion  of  wilL    The 
■tates  the  tacts. 

E.  0.  HirMey  and  Tlumm  S.  Alexander^  fiur  the  appellants. 

J.  Neveti  Steele  and  WtUiam  Schley^  for  the  appelli 


By  Court,  Weisel,  J.  The  oontroTerqr  in  this  case  arises 
upon  the  construction  of  the  will  of  the  late  David  Bamum  of 
Baltimore,  the  founder  and  proprietor  of  the  City  Hotel  of  that 
city.  It  was  executed  on  the  29th  of  August,  1843,  with  a 
codicil  made  on  the  second  day  of  September  following.  They 
were  admitted  to  probate  on  the  thirteenth  day  of  May,  1844. 

After  a  careful  examination  of  these  papers,  as  spread  out 
in  the  record,  we  can  present  the  following  as  an  analysis  of 
them,  by  which  their  proyisions  will  be  the  more  clearly  un- 
derstood, and  the  intention  of  the  testator  more  readily  ascer- 
tained. The  will  and  codicil  alone  furnish  the  facts  in  the 
statements  which  this  analysis  contains. 

The  principal  part  of  his  estate  was  the  City  Hotel  build- 
ings and  grounds  in  the  city  of  Baltimore,  and  the  furniture 
and  chattels  in  that  hotel.  To  this  part  of  his  estate  his  en- 
tire will  and  codicil  relate,  with  the  exception  of  clause  fourth 
(save  its  concluding  sentence),  and  clauses  fifth,  sixth,  and 
Beventh.  The  eleventh  appoints  executors,  but  they  have 
duties  to  perform  in  certain  events  in  relation  to  this  prop- 
erty.    The  controversy  is  about  this  portion  of  his  estate. 

He  had  a  family.  A  wife  and  children  named  in  the  will, 
among  whom,  and  their  representatives  in  case  of  their  deaths, 
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the  net  rents  of  the  hotel  were  to  be  distributed,  composed,  as  i 

we  may  faily  conclude,  the  family  he  had  in  contemplation 
when  he  used  the  term. 

He  had  debts  to  provide  for  as  therein  declared.  These 
were  of  two  classes,  a  City  Hotel  stock  debt,  and  his  general 
debts. 

He  undertook  to  make  a  disposition  of  this  City  Hotel  prop- 
erty and  furniture  in  a  way  which,  in  his  judgment,  would 
prove  a  sure  and  better  resource  for  his  family.  In  doing  so, 
he  did  not  forget  or  overlook  his  duty  to  his  creditors  of  both 
classes;  but  whilst  providing  for  his  family  from  the  rents 
and  profits  of  the  property,  he  primarily  charged  these  with 
the  payment  of  the  regularly  accruing  interest  upon  the  City 
Hotel  stock,  and  of  his  general  debts.  He  introduced  this 
plan  by  an  expression  of  a  desire  at  the  beginning  of  the  first 
clause  of  the  will  that  his  City  Hotel  property  in  Baltimore 
should  be  permanently  conducted  after  his  death  as  a  hotel, 
and  of  his  belief  that  the  property,  thus  employed  would  prove 
a  sure  and  better  resource  for  his  family. 

The  plan  is  set  out  in  the  first,  second,  third,  eighth,  ninth, 
and  tenth  clauses,  and  the  last  paragraph  or  sentence  of  the 
fourth  clause  of  the  will,  and  the  entire  codicil.  These  should 
be  read  together.  The  second  clause  refers  to  the  first  clause 
alone  as  containing  his  views  or  plan;  but  it  is  very  manifest 
that  the  other  clauses  here  specified  and  the  codicil  would 
share  the  fate  of  the  first  by  the  application  of  the  second 
clause,  whenever  declared  operative  to  disappoint  those  views. 

Disregarding,  then,  at  present,  the  second  clause,  and  read- 
ing the  other  clauses  above  designated,  and  relating  to  this 
property,  together,  we  discover  his  disposition  of  it  to  be  this: 
He  devised  all  his  said  hotel  property,  real  and  personal,  to 
two  trustees,  his  wife  and  his  son,  Epluraim  K.  Barnum,  and 
the  survivor  and  the  survivor's  heirs.  By  clause  tenth  the 
continuance  of  the  trust  is  provided  for  in  case  of  the  death  of 
both  of  said  trustees.  The  property  thus  devised  is  described 
as  '^all  the  buildings  of  said  City  Hotel,  and  all  the  grounds 
thereof,  and  all  the  furniture,  and  all  other  chattels  of  said 
hotel,  now  or  hereafter  attached  to  it  or  used  for  it."  The 
trusts  are  declared.  The  trustees  were  to  lease  the  said  prop- 
erty, and  apply  the  rents  in  a  specified  mode.  With  this  view 
he  divided  the  buildings,  etc.,  into  what  he  devoted  to  hotel 
purposes,  and  what  he  designed  for  other  uses,  calling  or  dis- 
tinguishing the  former  as  the  hotel  part  of  the  property.     The 
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hotel  part  was  not  to  'include  any  of  the  offices  or  apartments 
of  the  basement  story  of  the  City  Hotel  buildings,  save  only 
what  was  used  for  the  lower  bar  and  lunch-room  of  the  hotel, 
and  the  apartments  used  for  the  culinary  and  other  purposes 
of  the  hotel  buildings."  All  else,  including  furniture  and 
chattels,  are  denominated  in  the  will  as  ^Hhe  hotel  part  of  said 
buildings  and  grounds,  furniture  and  chattels." 

This  hotel  part  the  trustees  were  to  permit  Zenus  Barnum 
and  Andrew  McLaughlin  (or  one  of  them  if  both  would  not 
agree  to  be  tenants)  to  use,  occupy,  and  enjoy  as  tenants,  upon 
condition  that  they  would  conduct  it  as  a  hotel,  and  for  the 
term  of  three  years,  at  the  yearly  rent  of  ten  thousand  dollars, 
payable  quarterly;  and  if  they,  or  either  of  them,  declined  to 
rent  it,  or  taking  it  their  tenancy  should  by  any  means  be 
terminated,  the  trustees  should,  from  time  to  time  during  the 
period  hereafter  mentioned,  lease  the  said  hotel  part  for  terms 
of  years  not  exceeding  ten  years,  for  such  yearly  rent  as  hit 
executors  or  administrators  with  the  will  annexed  should 
approve,  to  any  person  who  they  should  be  satisfied  would  well 
conduct  it  as  a  hotel;  the  rents  under  all  the  leasings  to  be 
primarily  chargeable,  in  exoneration  of  all  his  other  estate, 
real  and  personal,  with  the  interest  on  the  City  Hotel  stock 
and  his  general  debts. 

After  deduction  for  the  interest  on  the  hotel  stock  and  his 
debts,  the  trustees  were  directed  to  apply  annually  the  rents 
of  the  said  hotel  part  as  follows:  Three  hundred  dollars  annu- 
ally to  his  widow,  in  quarterly  payments,  in  consideration  of 
her  ownership  of  a  piece  of  ground  constituting  a  part  of  the 
hotel  premises  (with  power  in  her  to  take  possession  of  it  and 
use  or  sell  it  in  case  of  default  in  any  payment) ;  and  of  the 
residue,  one  third  to  his  wife  for  life,  and  the  other  two  thirds 
'*in  equal  shares  to  and  among  his  children  and  their  respect* 
ive  heirs  {per  stirpes),  Eliza  Stannard,  Frances  McLaughlin, 
Ephraim  Kirby  Barnum,  Richard  Barnum,  and  Augustus 
Barnum";  these  children  and  their  respective  heirs  in  like 
manner  being  entitled  at  his  wife's  death  to  her  one  third  of 
the  said  rents. 

The  rents  of  the  offices  and  rooms  in  the  basement,  not  in« 
eluded  in  the  hotel  part,  he  devised  as  follows:  Of  room  No.  4, 
to  his  daughter  Frances  McLaughlin  and  her  heirs;  of  room 
No.  5,  to  his  daughter  Eliza  Stannard  and  her  heirs;  of  room 
No.  6,  to  his  son  Richard  Barnum  and  his  heirs;  of  room  No. 
10,  to  hii9  granddaughter  Frances  Waterman  and  her  heirs;  of 
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room  No.  9,  to  his  grandson  David  McLaughlin  and  his  heirs; 
of  room  No.  11,  to  his  son  Augustus  Barnum  and  his  heirs;  of 
rooms  Nos.  7  and  8,  to  Ephraim  K.  Barnum  and  his  heirs  (in 
case  the  testator  should  sell  the  coal  land  devised  to  him  in 
the  sixth  clause  of  the  will) ;  and  of  office  No.  3,  to  Zenus  Bar- 
num for  his  life. 

He  directed  that  if  the  devise  of  the  rents  of  said  rooms  7 
and  8  to  his  son  Ephraim  should  not  take  effect  they  should 
be  deemed  part  of  the  general  residue  of  his  estate;  and  that 
the  trustees  should  from  time  to  time  rent  out  said  offices  or 
rooms,  or  allow  the  same  to  be  done  by  the  respective  devisees 
of  the  rents  thereof. 

By  the  eighth  clause  or  article  a  discretionary  power  is  given 
to  his  executors  or  administrators,  c.  t  a.,  to  mortgage  the  City 
Hotel  buildings,  furniture,  and  chattels  on  such  terms  as  they 
might  deem  expedient  to  obtain  money  for  paying  his  general 
debts,  and  then  to  set  apart  such  portion  of  the  rents  of  the 
hotel  part  of  said  buildings  as  they  might  deem  expedient  for 
reducing  the  principal  of  the  mortgage,  as  well  as  paying  the 
mortgage  interest,  either  by  way  of  actual  payment  to  the 
mortgagees,  or  of  a  sinking  fund  to  accumulate  for  the  event- 
ual extinction  of  the  mortgage  principal. 

The  proceeds  of  sales  of  his  country  seat  on  the  Harford 
turnpike  (fourth  clause)  are  also  charged  with  the  payment  of 
these  debts  in  case  the  arrangement  for  the  purpose  in  the  first 
clause  should  prove  impracticable,  or  if  money  could  not  be 
procured  by  mortgage  as  above.  These  two  latter  modes  to  be 
first  availed  of  if  practicable.  The  tenants  were  to  be  bound  to 
keep  the  furniture  and  chattels  in  good  condition  as  delivered 
to  them,  and  to  replace  such  as  should  be  lost  or  destroyed,  or 
rendered  useless  by  wear  or  tear,  except  by  fire,  against  which 
risk  the  trustees  were  to  keep  the  furniture  and  chattels  in- 
sured in  an  amount  deemed  prudent,  as  also  the  said  City 
Hotel  buildings. 

The  period  during  which  this  leasing  was  to  take  place,  and 
this  trust  to  continue,  was  to  be  '^  so  long  as  his  said  children, 
or  any  children  or  descendants  of  them,  or  of  any  of  them,  left 
by  them,  or  any  of  them,  at  the  death  of  them,  or  any  of  them, 
shall  live;  it  being  understood  that  any  lease  made  during  the 
period  aforesaid  shall  have  full  effect  and  continue  for  its 
stipulated  term,  notwithstanding  the  cessation  of  all  of  said 
lives  before  the  end  of  the  term." 

We  may  observe  here,  though  it  may  not  be  material  in  the 
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examination  of  the  questions  before  us,  that  the  various  pro- 
visions made  for  the  payment  of  his  general  debts  do  not  in- 
terfere  with  the  trust.  That  is  still  to  subsist.  If  a  mortgage 
were  effected,  these  debts  by  that  means  would  be  consolidated, 
and  bind  the  hotel  property  in  the  hands  of  the  trustees,  and 
the  rents  would  be  made  applicable  by  them  to  the  consoli- 
dated debt  and  its  interest,  in  the  mode  specified  in  the  eighth 
clause,  instead  of  in  the  way  contemplated  in  the  first  clause 
or  article.  By  this  clause,  the  executors  or  administrators  cum 
iestaTnerUo  anntxo  were  to  approve  of  the  yearly  rent  for  which 
the  trustees  were  to  lease  the  hotel  part  of  the  property  (except 
that  for  the  three  first  years  to  Zenus  Barnum  and  McLaugh- 
lin). 

By  the  eighth  article,  the  collateral  power  was  conferred  upon 
them  to  mortgage,  if  they  deemed  it  expedient,  the  City  Hotel 
buildings,  furniture,  and  chattels  to  pay  his  said  debts.  They 
were  the  proper,  legal  parties  to  pay  debts,  and  this  may  ex- 
plain why  the  testator,  in  providing  assets  for  the  purpo8c, 
conferred  upon  them  these  powers  of  approval  and  control  over 
the  property.  The  hotel  stock  debt,  it  seems,  was  to  remain 
in  its  original  form  as  a  distinct,  peculiar  debt,  the  reuts  ap- 
plicable to  the  interest  only  on  it.  His  intention,  however, 
appears  to  be,  not  to  extinguish  his  general  debts  by  applying 
all  the  rents  of  the  hotel  part  primarily  to  that  object,  for  his 
family  was  to  be  supported  at  the  same  time.  If  an  annual 
partial  application  proved  too  slow,  and  creditors  could  not 
wait,  then  a  mortgage  could  be  resorted  to.  If  that  failed,  or 
when  made  were  passed  to  a  foreclosure,  then  the  avails  of  his 
country  seat  on  the  Harford  turnpike  should  be  brought  into 
requisition  for  this  purpose. 

This,  we  consider,  is  the  purport  and  reading  of  the  will  in 
the  clauses  mentioned  respecting  the  City  Hotel  property,  real 
and  personal,  and  constitutes  the  testator's  plan  or  views  for 
permanently  conducting  the  hotel  during  the  period  described 
as  a  sure  and  better  resource  for  his  family,  including  a  pro- 
vision for  the  payment  of  his  debts  at  the  same  time.  For 
these  the  said  property  would  have  been  legally  bound  by  the 
testamentary  and  chancery  laws  of  Maryland,  a  condition 
which  its  owner  would  not  likely  disregard  or  overlook  in 
making  a  settlement  for  his  family. 

The  first  and  very  important  question  which  arises  on  this 
statement  of  the  contents  of  the  will,  and  which  has  been  most 
ably  discussed  at  the  hearing  of  this  cause,  is,  whether  the 
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period  described  in  the  will  through  which  the  leasing  by  the 
trustees  is  to  run  transgresses  the  rule  of  law  against  perpetui- 
ties; whether  it  exceeds  a  life  or  lives  in  being  at  the  testator's 
death,  and  twenty-one  years  and  the  allowed  fraction  of  a  year 
afterwards.  That  period  is  thus  described:  **And  the  period 
during  which  my  trustees  and  their  heirs  and  successors  shall 
have  the  power  and  are  required  to  lease  as  aforesaid  shall  be 
BO  long  as  my  said  children,  or  any  children  or  descendants 
of  them,  or  of  any  of  them  left  by  them,  or  any  of  them,  at 
the  death  of  them,  or  any  of  them,  shall  live;  it  being  under- 
stood that  any  lease  made  during  the  period  aforesaid  shall 
have  full  effect  and  continue  for  its  stipulated  term,  notwith- 
standing the  cessation  of  all  of  said  lives  before  the  end  of 
the  term." 

It  was  very  ingeniously  pressed  upon  the  court  by  the  coun- 
sel for  the  appellees  in  the  argument  that  a  fair  philological 
examination  of  this  sentence  would  confine  the  time  within 
the  rule;  and  that  the  word  ''left,"  by  assigning  to  it  a  past 
signification,  and  allowing  the  will  to  speak  as  of  the  day  of 
the  testator's  death,  would  indicate  an  intention  to  point  to  his 
own  children  and  children  and  descendants  of  children  living 
at  the  time  of  his  own  decease;  and  that  upon  this  construction 
the  powers  of  the  trustees  would  not,  and  were  not  intended 
to,  endure  beyond  the  lives  of  persons  who  should  at  the  mo- 
ment of  the  testator's  death  answer  the  description  of  children 
or  descendants  of  children;  in  other  words,  that  descendants 
of  children  born  after  the  death  of  the  testator  were  not  to 
be  embraced  within  the  continuance  of  the  power  to  lease;  and 
that  the  word  *'leffc"  is  not  of  the  same  import  in  the  will  as 
if  the  language  were,  may  be  left  by  them  (the  children)  at 
the  period  of  their  (the  children's)  deaths  respectively. 

But  we  think  this  clause  will  not  admit  of  this  interpreta- 
tion. The  participle  "left "  must  have  reference  to  and  qualify 
the  word  with  which  it  stands  connected  in  the  sentence,  ex- 
press or  implied.  And  here  the  persons  designated  as  "left" 
are  the  children  or  descendants  of  any  of  his  children,  and 
the  time  of  being  left  is  so  plainly  expressed  that  no  doubt 
can  well  arise  or  be  entertained,  viz.,  at  the  death  of  any  of 
his  said  children.  If  the  testator  meant  otherwise,  and  in- 
tended to  confine  the  time  to  his  own  death,  he  would  not  have 
resorted  to  phraseology  so  elaborate  as  that  used  by  him  when 
the  simple  phrase  of  "living  at  my  death"  would  have  at  once 
conveyed  his  meaning.     His  own  death  and  the  death  of  any 
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of  his  children  are  two  distinct  events.  He  has  used  language 
plainly  and  distinctly,  as  we  think,  to  express  the  latter. 
Upon  what  rule  of  construction,  then,  can  it  be  applied  to  the 
former? 

The  time  or  period,  therefore,  for  continuing  this  trust  or 
power  to  lease  the  hotel  property  may  extend  so  as  to  embrace 
persons  and  lives  not  in  esse  at  tbe  time  of  the  testator's 
d'?ath, — descendants  bom  after  that  event. 

If  an  estate  be  so  limited  as  by  possibility  to  extend  beyond 
a  life  or  lives  in  being  at  the  time  of  its  commencement,  and 
twenty-one  years  and  a  fraction  of  a  year  (to  cover  the  period 
of.  gestation)  afterwards,  during  which  time  the  property 
would  be  withdrawn  from  the  market,  or  the  power  over  the 
fee  suspended,  it  is  a  perpetuity,  and  void  as  against  the  policy 
of  the  law,  which  will  not  permit  property  to  be  inalienable 
for  a  longer  period.  The  question  whether  an  estate  is  a  per- 
petuity generally  arises  in  cases  in  which  a  future  contingent 
estate  or  executory  devise  is  limited  upon  a  fee,  and  if  the 
contingency  upon  which  the  executory  estate  is  to  vest  is  not 
necessarily  to  happen  ?rithin  the  time  fixed  by  the  rule  as  the 
legal  boundary,  then  the  precedent  estate  or  estates  are  de- 
nominated a  perpetuity,  and  the  executory  estate  or  devise 
fjEiils  for  want  of  a  legal  estate  to  support  it.  In  all  such 
cases,  to  give  efiect  to  the  limitation  over,  the  contingency 
''  must ''  happen  within  the  time  prescribed  by  the  rule.  If  it 
"may"  happen  after  that  time,  then  the  preceding  estate 
tends  to  a  perpetuity,  which  the  law  abhors  and  forbids. 
The  object  of  the  rule  is  to  prevent  the  tying  up  of  property, 
real  or  personal,  and  rendering  it  inalienable  longer  than  the 
period  designated  by  it.  For  that  time  the  power  over  the  in- 
heritance or  absolute  interest  of  property  may  be  suspended, 
but  no  longer:  Lewis  on  Perpetuity,  164, 165;  4  Kent's  Com. 
267,  271;  Newton  v.  Oriffithy  1  Har.  &  G.  116;  Dallam  v.  Dal- 
lam, 7  Har.  &  J.  236. 

In  the  case  now  under  consideration,  no  question  is  pre- 
sented as  to  the  future  vesting  of  an  executory  estate  in  order 
to  determine  the  validity  of  the  preceding  one;  but  simply 
whether  the  trusts  of  the  will  require  in  their  execution  a 
longer  period  than  that  prescribed  by  the  rule  against  per- 
petuities, and  therefore  render  the  property  devised  to  the 
trustees  inalienable  during  that  time.  If  so,  the  law  de- 
nounces the  devise  in  trust  as  a  perpetuity,  and  declares  it 
void. 
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We  have  already  said  that  such  is  the  character  of  this  de- 
vise; that  the  execution  of  the  trusts  for  leasing  the  property 
and  performing  the  duties  enjoined  upon  the  trustees  is  to 
cover  a  period  beyond  that  allowed  by  law,  during  which 
time  this  hotel  property,  real  and  personal,  is  placed  extra 
eommercium;  and  that  the  devise  in  trust  is  therefore  void. 

If  the  trust  be  void,  then  the  power  to  lease  which  is 
blended  with  it,  as  in  this  case,  must  be  void  also.  It  is  not 
a  mere  power  distinct  from  the  trust,  leaving  the  act  to  be 
done  at  the  will  of  the  party  to  whom  it  is  given,  but  it  is 
mixed  and  blended  with  the  trust,  and  its  execution  is  as  im- 
perative as  the  trust  itself.  This  distinction  is  well  marked 
and  to  be  observed:  2  Sugden  on  Powers,  158.  In  this  case 
the  power  is  the  trust,  and  the  trust  is  the  power.  They  can- 
not be  separated,  and  any  exceptions  to  the  application  of  the 
rule  in  cases  of  mere  powers  to  sell  or  lease  do  not  apply  to 
a  case  like  this.  The  general  principle  is,  that  every  power 
the  direct  object  of  which  is  to  create  a  perpetuity  is  abso^ 
lutely  void:  Lewis  on  Perpetuity,  486,  and  cases  there  cited. 
The  exceptions  to  the  rule,  then,  arise  out  of  the  distinction 
between  general  and  limited  or  special  powers.  But  in  every 
case,  the  execution  of  the  power,  being  distinct  from  the  power 
itself,  must  conform  to  the  requisition  of  the  rule  against  per- 
petuities, or  run  the  hazard  of  being  avoided.  And  where  a 
power  is  itself  valid,  in  not  transgressing  the  rule,  the  donee, 
in  executing  it,  may  go  beyond  the  proper  boundary.  Equity 
in  such  case,  being  guided  by  the  power,  will  treat  the  excess 
as  surplusage  and  void,  but  only  where  the  portion  which  ex- 
ceeds the  boundary  of  perpetuity  be  definite  and  ascertained, 
or  can  be  rendered  so.  But  Mr.  Lewis,  in  his  work,  p.  494, 
addSy  'Hhat  if  the  limitation  under  the  power  be  read  as  in- 
serted in  the  deed  creating  the  power  [which  he  elsewhere 
observes  to  be  the  true  rule  by  which  to  determine  the  valid- 
ity of  the  limitation  itself],  it  is  evident  that  where  a  part  of 
the  appointment  fails  for  excess,  the  whole  must  be  involved 
in  its  fate,  because  such  failure  implies  that  all  the  interests 
created  were  not  so  given  as  necessarily  to  vest  within  the 
perpetuity  line;  and  wherever  such  is  the  character  of  direct 
original  limitations,  they  are  wholly  void  for  remoteness,  not- 
withstanding actual  events  might  enable  some,  or  even  all  of 
them,  to  take  effect  within  the  required  period."  In  the  case 
under  consideration,  the  limitation  is  in  the  instrument  itself 
creating  the  trust  or  power,  and  no  can  declare  with  certainty 
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how  the  dispositioiui  of  the  testator  would  have  been  regulated 
if  he  had  been  aware  at  the  time  of  his  inability  to  extend 
ihem  to  some  included  in  his  gifts.  The  whole  is  therefore 
witiated  by  the  excess.  This  is  strengthened  when  we  con* 
«ider  that  this  trust  was  created  as  a  resource  for  his  family, 
and  to  this  end  for  permanently  conducting  the  property  as 
a  hotel,  the  testator's  idea  of  his  family  being  itself  a  matter 
of  much  controversy  and  doubt. 

These  views  may  sufficiently  diBi)OBe  of  that  part  of  the 
:argument,  on  behalf  of  the  appellees,  which  labored  to  extri- 
KMite  the  trust  in  this  case  from  the  effects  of  the  perpetuity 
rule,  on  the  ground  that  it  did  not  apply  to  powers  exercised 
as  in  this  case,  or  if  so,  that  the  trusts  would  be  declared  good 
in  equity  pro  tantOj  or  to  the  extent  of  the  rule. 

The  trusts  being  void  in  totOj  we  regard  the  lagacies  spring- 
ing out  of  them  to  be  void  also.  The  power  to  lease  being 
void,  the  right  to  share  in  the  distribution  of  the  rents,  the 
irmis  of  the  exercise  of  the  power,  muet  necessarily  fail:  Coi' 
ter  V.  LoriUardf  14  Wend.  265  et  seq.  It  is  needless,  there- 
fore, here  to  inqidre  what  estates  the  children  of  the  testator 
took  in  these  rents  under  the  phraseology  of  the  will,  so  much 
discussed  in  the  argument  as  bearing  upon  the  testator's  in- 
tention in  the  perpetuity  clause,  or  as  rendering  the  estates  of 
the  eestuia  que  trwt  free  from  its  obnoxious  effect,  regarding 
ihem  as  fee-simple,  equitable  interests,  and  alienable  at  the 
pleasure  of  those  entitled. 

If  the  clauses  already  referred  to  and  analyzed  with  the 
residuary  clause  constituted  the  entire  will,  the  devise  of  the 
trust  being  void,  the  testator  would  be  held  to  have  died  in- 
testate of  his  hotel  property.  It  would  not  pass  by  the  residu- 
ary clause,  under  the  rulings  of  this  court  in  the  case  of  Tongue 
T.  NutweU,  13  Md.  416. 

But  there  is  another  and  important  clause  or  article  in  Mr. 
Bamum's  will  which  is  yet  to  be  considered,  and  under  which 
the  complainants,  the  appellants,  claim  in  this  case.  The 
testator's  intention  in  that  article  is  to  be  inquired  into,  and 
-effect  given  to  it  consistently  with  the  rules  of  law. 

Upon  its  construction  and  effect  this  court  do  not  entirely 
4igree,  as  they  have  concurred  in  the  preceding  part  of  this 
opinion.  A  majority  of  the  court,  however,  have,  after  a  care- 
i  ful  examination  of  the  second  article  in  connection  with  all 

the  other  portions  of  the  instrument,  arrived  at  the  conclusion 
Aat  the  testator  intended  by  it  an  alternative  provision  in 
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case  his  views  expressed  in  the  first  article  should  be  disap- 
pointed by  any  cause  which  would  lead  to  a  sale  of  the  City 
Hotel  buildings  or  grounds  in  the  lifetime  of  any  of  his  chil- 
dren. The  language  of  the  article  is:  ''  Should  my  views  in 
the  above  first  article  of  this  wi]l  be  disappointed,  so  that 
judicially  or  otherwise  a  sale  shall  take  place  of  said  City 
Hotel  buildings  and  grounds  during  the  life  of  any  of  my 
children,  it  is  my  will  and  I  direct  that  my  trustees,  or  any 
court  of  equity,  shall  cause  the  proceeds  of  sale  to  be  invested 
in  mortgage  or  in  ground-rents,"  etc. 

It  is  apparent  from  the  other  parts  of  his  will  that  the  tea- 
tator's  principal  object  was  a  family  settlement  in  regard  t4> 
the  main  and  favorite  part  of  his  estate.  The  various  and 
complicated  provisions  of  the  instrument,  constituting  almost 
its  entire  contents,  are  devoted  to  this  purpose.  He  devised 
a  mode  for  perpetuating  it,  and  for  working  out  through  it» 
means  a  provision  for  the  liquidation  of  his  debts,  and  the 
support  of  his  family  through  all  the  generations  of  his  de» 
Bcendants,  and  providing  for  a  correspondent  continuation  of 
the  trust  beyond  the  lives  of  those  named  as  trustees  in  the 
will,  by  his  executors  and  administrators  cum  testamento  an* 
nexo  to  be  appointed. 

Although  the  third  and  other  articles  of  the  will  stand 
necessarily  in  connection  with  the  first,  it  is  the  first  that  em- 
bodies the  main  features  of  the  settlement.  It  names  the 
trustees,  the  period  of  the  trust,  the  cestuis  que  trusty  the  trusts 
themselves,  with  other  guards  and  provisions  for  their  safe 
and  continued  execution.  His  views  may  therefore  be  said  to* 
be  contained  in  the  first  article,  though  in  fact  the  other  ar- 
ticles also  embrace  portions  of  them. 

It  was  contended  by  the  counsel  of  the  appellees,  witl^ 
plausibility  and  force,  that  this  second  article  was  not  in- 
tended to  go  into  operation  unless  a  sale  of  the  buildings  and 
grounds  of  the  hotel  should  judicially  or  otherwise  take  place 
against  the  testator's  will,  and  not  until  and  after  such  a  sale 
had  taken  place,  and  as  a  condition  precedent,  and  that  his- 
motive  in  introducing  it  was  in  terroremy  to  prevent  the  de- 
struction of  the  trust  by  any  of  his  children,  who  in  such 
event  should  receive  only  life  estates  in  the  proceeds.  And 
as  no  such  sale  has  taken  place,  the  clause  itself  is  and 
remains  inoperative,  and  the  bill  of  the  complainants  has- 
been  prematurely  filed;  that  the  contingency  or  event  upoa 
which  another  and  different  disposition  of  the  property  is  ta 
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take  effect  has  not  happened,  and  therefore  no  rights  under 
it  have  accrued  or  can  be  asserted. 

The  testator  might  reasonably  be  supposed  to  providesome 
mode  for  securing  a  cherished  plan,  and  rendering  it  con^ 
pletely  operative.  But  if  this  were  the  motive  for  the  inser- 
tion of  the  second  article,  why  hold  the  rod  over  his  children, 
when  ffrandchildren,  decendants  of  a  deceased  child,  might 
effect  we  same  interruption, — tempted,  too,  by  the  absolute 
possession  and  enjoyment  of  the  proceeds  of  sale  i 

It  is  impossible  to  say  what  was  the  governing  motive  of 
the  testator  in  inserting  this  second  article.  He  may  as  rea- 
sonably, if  not  more  so,  have  looked  forward  to  a  probable  sale 
of  the  hotel  during  the  life  of  some  one  of  his  children,  five  im 
number,  even  if  he  was  not  aware  that  he  had  violated  the 
rule  against  perpetuities,  and  thereby  rendered  the  first  arti- 
cle void  and  inoperative.  He  owed  debts  for  which  the  urgent 
demands  of  creditors  might  render  a  mortgage  of  the  hotel 
expedient,  a  prior  plan;  for  the  proceeds  of  the  country  seat 
were  to  be  postponed  to  this.  A  mortgage  effected  might  in 
time  be  pressed  to  a  foreclosure  or  sale.  The  stockholders 
might  determine  upon  a  sale  of  the  property  to  pay  the  cer- 
tificates of  stock.  Other  events  might  occur  to  render  a  sale 
necessary ,and  therefore  the  word  "otherwise"  wasintroduceil 
to  embrace  any  kind  of  sale.  But  inasmuch  as  the  testator 
in  this  article  looks  only  to  a  sale  of  the  reality,  the  hotel 
buildings  and  grounds,  omitting  all  notice  whatever  of  the 
personalty,  the  furniture  and  chattels  (no  small  portion  iq 
value  or  amount  of  the  property  devised  in  trust  in  so  large 
and  extensive  an  establishment),  the  inference  is  strong,  if 
not  irrestible,  that  he  had  in  contemplation  a  probable  sale 
resulting  from  a  failure  of  the  first  article  by  reason  of  its 
invalidity.  In  such  an  event,  the  personal  property  would  be 
applicable  to  his  debts  without  any  special  provision  for  that 
purpose.  The  establishment  could  no  longer  be  conducted  as 
a  hotel  upon  his  proposed  plan,  and  as  a  support  fur  his 
family;  and  the  next  best  thing,  looking  to  a  sure  provision 
for  not  only  his  children,  but  their  children  and  decendants, 
he  directs  the  investment  of  the  proceeds  of  the  sale  of  the 
buildings  and  grounds  in  mortgage,  ground-rents,  United 
States  or  city  of  Baltimore  stocks,  for  the  benefit  of  his  chil- 
dren during  their  lives  (subject  to  one  third  of  the  income 
of  the  investment  to  his  wife  during  her  life),  and  after 
their  death  to  be  the  property  of  their  respective  children  or 
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descendants  per  itirpea;  the  children  of  snch  of  his  children 
as  shall  have  died  before  the  investment  taking  as  their  abso- 
lute  property  and  per  etirpea  the  shares  to  which  if  they  had 
lived  the  deceased  children  would  have  been  entitled. 

If  the  first  article  should  prove  inoperative  by  the  rules  of 
law,  and  the  testator  apprehended  it,^what  more  likely  than 
to  provide  in  his  will  a  substitute  or  alternative  disposition  of 
the  estate.  The  presumption  is,  that,  making  a  will,  he  did 
not  design  to  die  intestate  of  any  portion  of  his  property,  par- 
ticularly of  that  which  constituted  his  principal  estate,  and 
which  he  was  seemingly  so  careful  to  dispose  of  for  the  ben- 
efit of  his  family  and  creditors.  In  doing  so,  he  would  not 
likely  ground  his  bequests  upon  an  actual  precedent  sale  as 
a  condition,  when  a  state  of  things  might  arise  leading  to  a 
sale,  or  proceedings  be  instituted  that  would  result  in  one.  In 
either  or  any  of  these  events,  his  views  as  contained  in  the 
first  article  would  be  equally  disappointed. 

It  is  to  be  noted,  too,  that  the  testator  speaks  in  the  future 
tense,  ^^a  sale  shall  take  place,"  not  in  the  second  futire,  '^a 
sale  shall  have  taken  place."  The  meaning  is  the  same  as 
if  he  had  said,  ''so  that  judicially  or  otherwise  a  sale  is  to 
take  place." 

If  the  theory  of  the  appelK^es  be  correct,  and  any  of  the 
eestuia  que  trust  in  the  first  article  taking  an  equitable  estate 
in  fee  in  the  premises  should  sell  his  interest  (as  has  been 
done  in  this  case),  and  then  a  sale  of  the  hotel  buildings  and 
grounds  should  take  place  in  the  lifetime  of  some  of  the  chil- 
dren for  a  cause  other  than  that  of  the  invalidity  of  the  trust 
in  the  first  article,  how  could  the  testator's  directions  as  to 
the  investment  of  the  fund  take  place  for  the  life  of  the  chil- 
dren, and  after  their  death  absolutely  to  their  descendants? 
This  conflict  can  only  be  reconciled  upon  the  ground  that  the 
children  and  other  legatees  were  to  take  life  estates  in  the 
rents  under  the  first  and  third  articles,  and  that  they  had  no 
disposable  ownership  in  the  property  itself.  If  the  testator's 
views  in  the  first  article  should  then  be  disappointed,  and  a 
sale  take  place,  his  intentions  as  to  the  proceeds  could  then 
be  carried  out  under  the  second,  in  which  life  estates  are  ex- 
pressly given  to  all  the  children,  with  remainders  to  the  grand- 
children or  descendants  per  stirpes. 

Equity  treats  as  done  that  which  ought  to  be  done.  If 
upon  the  failure  of  the  first  article  parties  became  entitled 
to  the  proceeds  of  sale  when  efiected,  they  would  have  a  right 
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to  resort  to  a  ooort  of  equity  for  a  sale  which  would  produce 
those  proceeds.  In  substance,  the  will  is  the  same  as  if  it 
directed  a  sale  to  take  place  in  case  the  views  in  the  first 
article  could  not  be  carried  out,  and  it  would  seem  the  iofita^-; 
tor  supposed  that  the  trustees  would  have  the  jxxwer  to  in'iice^  ' 
the  sale.  What  else  could  he  have  meant*  bjr.ite/lan^uagey 
''  I  direct  my  trustees  or  any  court  of  ^QQuity  shall  cause  the 
proceeds  to  be  invested,"  eto.,'&^^.^ug  with  the  previous 
branch  of  the  sentence,  '^  sq  that,  judicially  or  otherwise,  a 
sale  shall  take  place"?  A  sale  by  the  trustees  would  not  bo 
a  judicial  sale  as  would  be  one  under  an  order  or  decree  of  a 
court  of  equity,  which  could  only  be  obtained  after  proceed- 
ings instituted  and  conducted  for  the  purpose. 

But  we  must  not  be  understood  as  sajdng  that  the  trustees 
have  the  power  to  make  the  sale  under  this  will,  as  the  testa- 
tor has  failed  to  use  language  sufQcient,  in  our  jugment,  to 
confer  it. 

The  first  clause  of  the  will  of  the  testator  being  void,  and 
his  purposes  therein  declared  having  been  disapi)ointed,  the 
second  clause  becomes  operative,  and  the  complainants  are 
entitled  to  relief.  It  therefore  follows  that  the  court  below 
erred  in  dismissing  the  bill.  The  decree  appealed  from  will 
therefore  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings; the  costs  in  this  court  and  the  court  below  to  be  paid 
out  of  the  trust  fund. 

Decree  reversed  and  cause  remanded. 


PKBFKruzms  WmoH  abb  FoBBmDBH  or  Uhitbd  SrAnn. Prior  to  th« 

time  of  the  enactment  of  the  statnte  of  wills  and  the  etatate  of  oees  in  Eng- 
land, it  aeems  that  no  question  of  remoteness  in  the  creation  of  estates  and 
interests  had  oome  before  the  courts.  But  from  this  period,  the  transfer  of 
estates  to  take  efifect  in  futuro  began  to  be  restricted  in  various  ways,  until 
the  courts  adopted  generally,  as  the  period  beyond  which  estates  might  not 
be  so  limited  as  to  be  inalienable,  the  duration  of  a  life  or  lives  in  being 
and  twenty-one  years  after.  This  restriction  is  caUed  the  rule  against  per* 
petuities.  Perpetuities  are  defined  to  be  "grants  of  property  wherein  the 
resting  of  an  estate  or  interest  is  unlawfully  postponed ":  PkUadelpkia  v. 
Oirardf  45  Pa  St  26.  The  rule  against  perpetuities  has  been  transferred  to 
sU  the  English  colonies  where  the  principles  of  the  conmion  law  prevail:  Yeap 
Chea  Neo  v.  Ong  Cheiuj  Neo,  L.  R.  6  C.  P.  381.  Mr.  Gray,  in  his  work  on 
the  Bule  against  Perpetuities,  p.  142,  speaking  of  the  form  in  which  the  rule 
came  to  the  United  States,  says:  "Considering  the  unformed  condition  of 
the  doctrine  of  remoteness  at  the  time  of  the  plantii^  of  the  American  colo- 
nies, it  would  have  been  quite  possible  for  it  to  have  been  developed  there  in 
a  different  shape  from  that  it  assumed  in  England.  But  as  a  matter  of  £sot, 
the  rule  seems,  in  the  absence  of  statute,  to  be  always  adopted  througluml 
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"  ItM  United  States  in  its  modem  EngUsh  fonn."*    The  fonn  of  the  role,  %m 

-■  etftted  by  Mr.  Gimy,  is  as  follows:  "No  interest  sabjeot  to  a  oondition  preoe- 

'   4uA  18  good  unless  the  condition  mnst  be  folfiUed  within  twenty-one  yean 

-;  ttft^  some  life  in  being  at  the  creation  of  the  interest."    The  mle  as  stated 

.**M*t^e.*pri;icipal  case  is  the  one  generally  found  in  the  books.    It  is  as  fol- 

>  ^^Swi\;** If  aifr  tMta^  be  so  limited  as  by  possibility  to  extend  beyond  a  life  or 

Ives  inliein^  <ttl|e.tigiQ  of  its  commencement,  and  twenty-one  years  and  a 

fraction  of  a  ye&rrXt3^  cbv^  the.period  of  gestation)  afterwards,  daring  which 

-  time  the  property  would  .IjaWithdnMvn  from  the  market,  or  the  power  over 

•  Ihe  fee  suspended,  it  is  a  pexpeti[ity";v^^<^  o^  Perpetuity,  164;  4  Kent's 

^  Com.  267.    The  provision  in  the  r6leVi|k  regard  to  the  period  of  gestation 

%ls  said  by  Qray  (p.  166)  to  be  unnecessary,  for  the  reason  that  one  conceived 

ii  considered  in  Uw  to  be  bom,  when  for  his  benefit.    In  many  of  the  states 

there  have  been  statutory  declarations  and  modifications  of  the  rule^  but  it  is 

generally,  in  its  substance,  left  as  here  stated.    Most  of  the  changes  have  been 

in  the  direction  of  greater  stringency.    Thus  in  New  York,  and  some  of  the 

states  which  have  adopted  its  statutes,  the  general  term  "lives  in  being" 

9sed  in  the  rule  above  is  limited  to  **  two  lives  in  being."    And  the  changes 

are  directed  mainly  at  the  time  during  which  alienation  may  be  restrained. 

It  is  considered  not  to  be  within  the  scope  of  this  note  to  include  a  ooUeo- 

tion  of  these  statutes,  but  they  may  be  found  in  convenient  form  in  Qiay 

•n  the  Rule  against  Perpetuities,  Appendix,  B,  0.    It  is  proposed  here  to 

collect  the  cases  in  which  and  interests  to  which  the  mle  against  perpetoi- 

Ves  has  been  applied  in  the  United  States. 

It  Qoems  to  be  settled  that  in  calculating  time  to  determine  whether  a  gift 
By  win  is  too  remote,  the  time  runs  from  the  testator's  death,  and  not  frani 
the  date  of  his  will:  4  Kent's  Com.  283,  note  1;  HoBea  v.  Jaeoba,  98  Mass. 
65;  Lang  v.  JS^ie,  6 Ssnd.  963;  Lang  v.  WUbraham,  2 Doer,  141;  Grffmw^ 
Ford,  1  Bosw.  123;  McArikur  v.  Beott,  113  U.  S.  340. 

The  centingency  upon  which  an  estate  or  interest  in  property  is  limited  is 
one  which  must,  and  not  which  only  may  or  probably  will,  happen  within  tfafS 
period  limited;  otherwise  the  interest  or  estate  sought  to  be  created  is  voidi 
Sean  v.  Rusadly  8  Gray,  86;  Siejphens  v.  Evana,  30  Ind.  39.  But  it  is  sufficient 
if  the  estate  begins  within  lives  in  being  and  twenty-one  years,  or  within  what- 
ever time  is  provided  by  statute,  though  it  may  end  beyond  this  period.  Thus 
it  is  held  that  an  estate  may  be  limited  to  an  unborn  person  for  life,  and  if  he 
be  bom  within  the  time  limited  by  the  rule  his  interest  is  not  bad  for  remote- 
■eas:  Otw  v.  McLellan,  13  Allen,  339;  Loring  v.  Blake,  98  Mass.  253;  Lovering  v. 
WortJungton,  106  Id.  86;  Sinumds  v.  Simonda,  112  Id.  157;  Minot  v.  Ta^hr,  129 
id.  160;  OMBbarough  v.  Martin,  41  Md.  488;  Heald  v.  HeaJd,  66  Id.  300;  Wood 
V.  Chiffin,  46  N.  H.  230;  Donokue  v.  JfcAicAo^  61  Pa.  St.  73.  There  are  oases 
holding  otherwise.  Thus  in  the  principal  case,  and  in  Blade  v.  PaOen,  68 
Me.  380,  it  is  held  that  an  immediate  devise  to  trustees  for  children  and 
their  heirs  violates  the  rule  against  perpetuities,  and  the  reason  assigned  is 
that  it  is  possible  that  the  children  might  have  heirs  unborn  at  the  testa- 
tor's death,  and  m  whom  the  estate  would  not  vest  within  lives  in  being  and 
twenty-one  years  and  a  fraction  afterwards.  But  these  oases  are  criticised 
in  14  Am.  Law  Rev.  237.  The  editor  of  this  criticism,  speaking  of  th«  lat- 
ter case,  says  that  it  would  seem  from  the  language  of  the  court  that  a 
trust  which  will  not  or  may  not  terminate  within  lives  in  being  and  twenty- 
ene  years  is  void  as  creating  a  perpetuity,  and  that  for  this  theory  there  is 
BO  authority  whatever,  for  he  says  the  real  rule  to  determine  whether  a  per- 
petuity is  created  is  by  ascertaining  whether  or  not  the  estate  or  <nterasl 
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•ODght  to  be  omted  will  vert  wHhm  the  time  limited  by  the  role.  See  aUo 
Ofay's  Rale  agaiiut  Perpetnitiea,  p.  167,  note  3.  In  the  ease  stated,  the  testa- 
tor^s  children  hold  for  lif e»  and  their  heirs,  if  they  hare  any,  esn  take  within 
twenty-one  years,  and  therefoTB  within  the  time  limited  by  the  role  against 
perpetaities.  But  see  Banmm  ▼.  Bammrn  (the  principal  ease),  followed  on 
this  point  in  Dtford  ▼.  D^crd,  86  Md.  168;  and  ChUUbortmgh  t.  Martim,  41 
Id.  488.  And  see  SviUh's  Appeai,  88  Pa.  St.  492;  non^mm  t.  Lkhfftkm,  4 
Sand.  539. 

iHTBfixsTB  Which  abm  IvcLUDSDi.  —  7%0Mgh  Alienahkf  Iniered  maif  he  loo 
Remote,  —  Thoogh  the  effect  of  the  role  against  perpetoities  generally  is  to 
prevent  the  tying  np  of  estates,  and  thoogh  it  has  sometimes,  and  even  often, 
been  said  that  if  fatnre  interests  can  be  aliened  or  released  the  rule  against 
perpetoities  does  not  apply,  this  is  not  always  troe.  For  sometimes,  as  will 
be  seen  farther  in  this  note^  interests,  thoogh  alienable,  may  be  too  remote^ 
and  the  role  may  apply  though  there  is  no  tying  op  of  property.  Thus  a 
conditional  limitation  to  a  living  person  may  be  released  or  aliened,  and  still 
it  may  be  too  remote,  and  therefore  void.  In  Brattle  Square  Chmreh  v.  Orani^ 
3  Oray,  143,  a  hoose  and  lands  were  devised  to  deacons  of  a  chorch  and  their 
soocessors,  on  the  condition  and  limitation  that  the  mimster  of  said  chorch 
shall  constantiy  reside  in  said  hoose,  hot  that  onless  the  hoose  is  osed  for 
this  porpose  the  hooae  and  lands  devised  shall  go  to  the  testator's  nephew; 
and  it  was  held  that  the  conditional  limitation  was  too  remote^  and  the 
deacons  and  their  soocessors  took  an  absolote  fee. 

Preeent  IniereeU.  — It  will  be  noticed  that  the  role  stated  above  applies 
only  to  fotore  interests,  and  has  no  application  to  present  interests:  See  Lewis 
<m  Perpetoity,  599;  Gray  on  Role  against  Perpetoities,  sec.  279. 

Vetted  InUreeU  are  not  sobject  to  the  role  against  perpetajtiea^  for  es  «l 
termini  they  are  not  sobject  to  oonditions  precedent.  Among  soch  are  rever- 
eioos  sad  vested  remainders.  On  the  distinction  between  vested  and  ooii* 
tingent  interests,  see  chapter  8  of  Gray's  Role  against  Perpetoities. 

(kmtxngent  Remakiders,  — There  is  a  conflict  in  the  Englmh  decisions  as  to 
whether  contingent  remainders  in  legal  estates  shoold  be  sobjected  to  the 
mle  against  perpetoities.  Gray,  after  reviewing  a  nomber  of  aothorities, 
comes  to  the  determination  that  soch  interests  are  within  the  operation  of  the 
role:  Gray's  Bole  against  Perpetoities,  p.  213;  and  in  this  he  follows  the 
view  of  Lewis:  Lewis  on  Perpetoity,  c.  16,  and  sopp.  97-153;  so  in  1  Jarmaa 
on  Wills,  4th  ed.,  pp.  255-258.  And  this  seems  to  be  the  role  in  the  latest 
English  case:  London  etc  B.  Rv.  Chmrn,  L.  R.  20  Ch.  D.  562.  In  Wood  v. 
Or^n,  46  K.  H.  230^  it  is  held  that  contingent  remainders  are  within  the 
role;  and  it  is  said  that  if  it  were  not  so  a  soccession  of  particolar  estates 
might  be  limited  to  onbom  persons,  and  inheritances  thos  followed  for  many 
generations,  defeating  the  policy  which  dictated  the  role  in  regard  to  perpe- 
toities. 

BIghte  qfBntrp/or  Breach  qf  Condition.  —  Thoogh  in  England  it  is  held  that 
rights  open  breach  of  a  condition  are  within  and  sobject  to  the  role  against 
perpetoities,  Dunn  v.  Flood,  L.  R.  25  Ch.  D.  629,  Lewis  on  Perpetoity,  616, 
617;  this  does  not  seem  to  be  the  law  in  the  United  States.  In  many  cases 
which  have  come  before  the  ooorts,  conditions  have  been  held  good,  and  for- 
f eitores  for  their  breach  enforced,  withoot  even  a  reference  to  the  roles  against 
remoteness;  while  in  other  eases  where  the  matter  has  been  expressly  called 
to  the  attention  of  the  ooorts,  they  have  either  disregarded  the  objection  of 
remoteness  entirely  or  held  it  to  be  of  no  force.  French  v.  Old  South  Society^ 
106  Mass  479^  seems  to  be  the  only  oase  in  which  the  qoestion  has  beea 
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Taised  and  ooiuidered  directly.    Here  a  pew  mm  aold  en  eonditiaii  tiiat  tibe- 
grantee  and  his  repreaentativea  ahoold  pay  a  tax  aanaiMtid  on  the  peiF,  and 
that  if  tliey  shoold  leave  the  meeting-hooae^  they  woold  offer  the  pew  to  tli* 
grantor.    The  oonrt  held  that  the  condition  in  the  oonyeyanoe  wae  net  rmd 
for  remoteneea,  and  cited  BraUle  Sqmare  ChMrt^  ▼.  Qnmtt  8  Gray,  142.    In* 
this  case,  and  in  7o&ey  V.  ifbofv,  130  Maes.  448^  and  iJiml  y.  TFri^47N.H. 
896,  there  are  tffato  to  the  effeet  that  oonditionfl  ace  not  within  the  rale  againei. 
perpetoities.    In  QUea  v,  Boston  Soekty,  10  Allen,  8S5»  property  was  given  cm 
condition  that  the  grantee  ehonld  keep  testator's  tomb  in  repair.    The  oonrt 
held  that  no  breach  of  the  condition  had  been  shown,  bat  said  that  if  there- 
had  been  a  breach,  and  the  words  of  conveyance  were  held  to  impose  a  com- 
mon-law condition,  that  sach  condition  would  not  be  void  for  remoteness, 
and  further  said  that  oonditions  generally  are  exempt  from  the  operation  of' 
the  role  against  perpetoities.    In  Canal  B,  Co,  v.  MethodiH  BeL  800.  ^  12  Met. 
335,  Sharon  /.  Co.  y.  Brie,  41  Pa.  St.  341,  Indian  O.  Co.  v.  SUpu,  8  Gray,  66% 
and  Lowe  y.  Hyde,  39  Wis.  345,  the  question  of  remoteness  wae  raised  and 
argued  by  counsel,  but  the  courts  disregarded  the  point,  and  rendered  decia* 
ions  upholding  the  conditions.    There  are  many  other  cases  in  which  tho 
objection  was  not  made,  and  in  which  the  conditions  and  f orfeitiires  for  breaob 
were  upheld  and  enforced:  See  CoweU  y.  Sjpringe  Co,,  100  U.  S.  65;  Carkr  y. 
Doe,  21  Ala.  72;  IndianapoUa  RB,Co.y,  Hood,  66  Ind.  680;  Taphr  v.  Cedar 
Rapids  Co,,  25  Iowa,  371;  O'Brien  v.  WeihereU,  14  Kan.  616;  Ora^  y.  BUm^ 
chord,  21  Pick.  284;  AusUn  y.  Camhridgepori,  21  Id.  215;  OmOd  y.  Riehands, 
16  Gray,  309;  ComeUus  y.  Imns,  26  K.  J.  L.  370;  Jadtson  y.  Topping,  1  Wend. 
388;  Plumb  v.  Tubbs,  41  N.  T.  442;  Sperrp  y.  Pond,  5  Ohio^  887;  Pidde  ▼. 
JIfeJSMsiek,  21  Pa.  St.  232;  Homer  y.  Chicago  B.  R  Co,,  9S  Wis.  166;  and  in 
these  cases  the  conditions  were  such  as  would  violate  the  rule  of  perpetoitiea 
if  within  it.     * 

PomUUtks  qfBeoerier  sae  a  class  of  fees  which  were  probably  pat  an  end 
to  by  the  statute  of  quai  emptorea;  but  in  Soutii  Oarolma  and  Pennifylvani% 
where  tenure  still  exists,  such  interests  may  stiU  be  created,  unless  they  ai» 
too  remote.  There  are  no  decisions  upon  this  point,  but  from  the  analogy 
to  conditions,  it  would  seem  that  they  are  not  void  for  remoteness:  Gray  o» 
Perpetuities,  p.  224. 

Limitations  to  Class,  as,  for  instance,  to  the  grandchildren  of  the  testatoTt 
are  good,  if  in  their  form  it  is  not  possible  for  the  bequest  to  vest  later  thaa 
twenty-one  years  after  the  testator's  death.  But  it  may  in  most  gifts  cf 
this  character  happen  that  grandchildren  will  be  bom  after  the  death  of  the 
testator  and  twenty-one  years,  and  the  class  of  legateee  is  not  the  same 
which  existed  within  the  time  limited  by  the  rule.  In  such  case  the  gift 
would  be  void  for  remoteness:  Lowry  v.  Muldrow,  8  Bich.  Eq.  241;  HHIt, 
&inumds,  125  Mass.  536;  Moore  v.  Moore,  6  Jones  Eq.  132;  Ooldtborongh  v. 
Martin,  41  Md.  488;  CaldwtU  v.  WiBis,  57  Miss.  555;  but  see,  eontra.  Sears  v. 
Bussell,  8  Gray,  86;  Lowering  v.  Lovering,  129  Mass.  97. 

Trusts,  — The  rule  against  perpetuities  applies  as  well  and  in  the  same- 
manner  to  equitable  as  to  legal  estatee:  Gray  on  Perpetuities,  sees.  411  et 
seq.;  1  Perry  on  Trusts,  sec  382  et  seq.;  Sekutter  v.  Smith,  41  N.  T.  329; 
Knox  V.  Jones,  41  Id.  397;  BurriU  v.  Boardman,  43  Id.  254;  Sears  y.  Putnam, 
102  Mass.  5;  Lovering  v.  Worthington,  106  Id.  86;  and  the  same  test  as  in  the 
case  of  legal  estates  will  determine  whether  trusts  are  void  for  remoteness. 
A  testator  cannot  devise  in  trust  directly  an  estate  or  interest  which  would 
contravene  the  rule  against  perpetuities;  and  so  it  is  likewise  held  he  cannot 
authorise  his  trustees  to  limit  an  estate  beyond  the  period  provided  by  tbo' 
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nile  agaiiist  perpetiiittct:  Fomim  ▼.  Fa^UHd,  06  BaiK  803.  Tnuto  aanoi  te 
cwtod  with  a  proyiso  that  the  interest  of  the  eeUHl  (pie  Inuf  ■ball  not  te 
nKflnatw!  or  charged  with  his  debts:  Bhdbtiom  Bank  ▼.  Datis^  21  Pick.  4Zt 
4wiadb  Y.  CZoofl»  126  Mass.  262;  Z^ttnJds  ▼.  £3tfm^  12^  Whmw 

however,  the  trosteee  have  an  arbitrary  power  to  apply  the  income  cl  prop- 
ertyy  the  cftiui  fve  truat  has  no  interest  which  he  can  enforce,  and  heno» 
■oeh  a  tmst  wonld  not  be  void  as  in  restraint  of  alienation:  Eatt  t.  W4^ 
Uam»,  120  Id.  344.  And  this  will  be  found  to  be  the  case  in  a  nnmber  <^ 
tmsts  for  the  bentifit  of  maiiied  women,  to  pierent  their  anticipating  the 
income  by  aengnment  or  transfer  of  it:  Pidxrkiff  ▼.  Coale$,  10  Fhila.  65;  A  A 
▼.  Bowen,  10  Id.  96. 

IVnste  for  accumnUtion  of  rents,  prcAti^  inoome^  or  interest  are  Tcid,  a» 
etiier  tmsts,  if  they  prerent  the  benefidal  enjoyment  of  property  for  a  period 
longer  than  lives  in  being  and  twenty-one  years:  FtmUek  t.  Foidki,  6  AUenr 
43;  ffooper  ▼.  Hooper^  9  Cosh.  122;  Thomdiht  ▼.  loring,  15  Gray,  891;  KU- 
Ikgrn  ▼.  AUen^  52  Barb.  605;  HUiyard  y.  ifiRer,  10  Fa.  St.  826.  A  bequest 
made  snbjeot  to  a  trust  for  accumulation  may  be  good,  though  the  tmst  be 
Tcid  as  violating  the  role  against  perpetuities,  if  the  trust  can  be  stricken 
out  without  destroying  the  substantial  form  of  the  gift:  Haoatun  y.  Corm, 
2Bsrb.  CaL  606;  Croigy.  Crai0,ZId.  76;  Wmkmur.  WUUams.S'S.  Y.  626^ 
PhelpBY,  Pond,  23 Id.  69;  SipaMekv,  JohMOH,  16 Id.  822;  BawUyY.  Jamea, 
6  F^  318;  PhOadelfiia  v.  Oirard,  45  Pa.  St.  1.  But  where  the  gift  ia 
giYen  to  take  e£EBct  after  the  accumulation,  which  itself  is  void  for  remote- 
nees,  the  gift  is  bad:  Amorf  y.  Lord,  9  K.  Y.  403.  In  New  York,  Alahama» 
Michigan,  Wisconsin,  and  Minnesota  the  common-law  rules  concerning  ao- 
eomnlations  are  changed,  and  accumulations  are  allowed  for  certain  specified 
periods.  In  PennsylYania,  only  the  excess  over  the  accumulations  for  the 
term  of  a  life  or  lives  in  being  and  twenty-one  years  is  void:  Purd.  Dig.»  p. 
863;  sec  9. 

Charitable  tmsts  are  said  not  to  be  subject  to  the  rule  against  perpetuities. 
This  is  only  in  a  measure  true.  Charitable  trusts  are  inalienable,  for  no  one 
has  alienable  rights,  and  in  this  sense  they  are  not  Yoid:  Gray  on  Perpetui- 
ties, sec.  690;  DartmonOh  CoUege  y.  Woodward,  4  Wheat.  518.  But  this  does 
not  imply  that  charitable  trusts  may  be  created  so  as  to  begin  in  the  remote 
future,  and  a  provision  of  the  latter  nature  will  generally  render  a  trust  void: 
PhUadelphia  y.  Cfirard,  46  Pa.  St.  26;  TanTa  Appeal,  64  Id.  95.  The  ques- 
tioQ  may  arise  in  various  ways.  A  gift  over  to  an  individual  after  a  chari- 
table trust  is  held  subject  to  the  rule  against  perpetuities:  Brattle  Bquaro 
Church  Y.  QroHi,  3  Gray,  142;  WeQa  y.  HeaOi,  10  Id.  17;  Thet^agkai  8oc  v. 
A.  G,,  135  Mass.  285;  and  likewise  where  the  f^  is  to  an  individual  and  then 
over  to  a  corporation  or  person  on  a  charitable  trust:  Leonard  v.  Burr,  18 
N.  Y.  96;  8mUh  y.  Toumaend,  82  Pa.  St.  434. 

If  JntftMul  of  being  a  gift  over  after  another  bequest,  the  gift  is  made  to  a 
diarity  upon  the  happening  of  a  contingent  event  as  a  condition  precedent, 
it  is  held  that  if  the  condition  is  too  remote^  or  for  any  other  reason  illegal, 
the  gift  to  the  charity  is  void:  Jocelyn  y.  NoU,  44  Conn.  55;  AUomey-Oenerai 
Y.  Jolfy,  2  Strob.  Eq.  369. 

A  charitable  gift  to  a  body  to  be  incorporated  depends  upon  the  doctrine 
d  qf  prea.  In  those  states  where  it  is  held  or  declared  that  the  courts  have 
power  to  administer  a  charitable  trust  ey  prea,  the  gift  would  be  good.  In 
states  where  the  power  is  denied,  the  gift  wonld  be  void  for  remoteness.  The 
power  is  denied  by  statute  in  New  York,  Michigan,  Minnesota,  and  Conneo- 
tieut^  and  by  the  courts  in  other  states:  See  Carier  v.  BaJIfimr,  19  Ala.  814| 
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WTUte  V.  .7^  22  Conn.  31;  Hughe$  v.  Daly^  49  Id.  34;  €frime§  v.  Harmon^  35 
In<L  198;  iTiOer  v.  CfkiUenden,  2  lowa^  315;  J?yer9  v.  MdOartney,  62  I<L  839; 
Methodiat  Cfkurch  v.  Clczri:,  41  Mich.  730;  LkOe  v.  TTtZ/ord,  31  Minn.  173;  8tai9 
▼.  Warren,  28  MdL  338;  (Trem  v.  AUm,  5  Humph.  170;  Bc^pM  Au^n  v.  Eari, 
4  Wheat.  1;  OaUego  v.  ^<<oni^-Oefi€rai;  8  Leigh.  460;  Oarpenier  v.  MUkr,  3 
W.  Va.  174;  Pearmitt  ▼.  PoiC,  20  Wend.  Ill;  Bedsmam  t.  iSdnfor,  23  N.  Y. 
S98. 


MiOHAEL  U    MOBBY. 

[9S  lCABTLAin>,  299.1 

Ddribot  Bzpbbbsiok  ov  Opimojf  bt  Coukt  is  not  Qbtebb  DiOTUif,  where 
given  in  response  to  a  question  of  equitable  jurisdiction,  directly  in- 
volved  in  the  issues  of  law,  and  raised  by  demurrer  to  the  bill,  and  to 
which  the  mind  of  the  court  was  directly  drawn. 

AllTBNtrPTIAL  AOBSEMJSNT  WHKBEBT  WUX  MaKBS  OTBB  TO  HSR  HCTSBAITD 

in  consideration  of  the  marriage  certain  of  her  huids  and  property,  on 
the  condition  that  if  he  shall  survive  her  he  will  pay  over  certain  sums 
and  property  to  the  child  or  children  which  she  may  leave,  and  if  she 
leave  more  than  one  child,  that  he  will  distribute  and  pay  over  such 
sums  and  property  among  all  said  children,  share  and  share  alike,  ia 
broad  enough  to  include  all  the  children  of  the  covenantee  or  cestui  que 
trust,  whether  they  were  bom  before  said  marriage  and  were  the  issue  ol 
a  former  marriage,  or  were  bom  thereafter. 

Mabbiaob  is  Valuable  Considesation,  and  will  not  onlt  Sustain 
Ck)VENANT3  in  favor  of  the  wife  and  the  issue  of  the  marriage^  but  also 
covenants  for  settlements  in  favor  of  children  of  a  former  marriage,  as  a 
moral  consideration. 

Undbb  Contract  in  Conbidkraiion  of  Marbiagb,  containing  covenants 
in  favor  of  issue  of  the  marriage,  the  children  are  regarded  as  pur* 
chasers;  they  may  enforce  the  obligations  of  the  contracting  parties,  not- 
withstanding the  non-performance  of  mutual  stipulations  on  the  other 
side,  unless  they  are  conditional  and  dependent  covenants. 

Bill  in  equity  to  recover  the  Bum  of  $4,250  and  interest, 
claimed  under  an  antenuptial  agreement  between  Isaac  Mi- 
chael and  Catharine  Baker,  his  deceased  wife.  The  part  of 
the  agreement  necessary  to  an  understanding  of  the  opinion 
was  as  follows:  ''  1.  The  said  Catharine  Baker,  being  possessed 
in  her  own  right  of  money,  choses  in  action,  book-accounts, 
and  other  personal  property,  to  the  amount  of  $4,250,  doth 
hereby  transfer,  assign,  and  convey  the  same  to  the  said  Isaac 
Michael,  his  executors,  administrators,  and  assigns,  and  the 
said  Isaac  Michael,  in  consideration  of  the  sum  of  $4,250, 
doth  covenant  and  agree  with  the  said  Catharine  Baker,  her 
executors,  administrators,  and  assignsi  to  pay  her,  the  said 
Catharine  Baker,  during  her  life,  notwithstanding  her  coverture, 
the  annual  interest  arising  on  the  said  sum  of  money,  anna* 
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sHjj  in  each  and  every  year,  for  her  sole,  separate,  and  ezclu- 
^▼e  use  and  benefit,  free  from  his  marital  rights;  and  in  case 
ibe  said  Isaac  Michael  should  die  before  the  said  Catharine 
Baker,  he,  the  said  Isaac  Michael,  doth  bind  his  heirs,  execu- 
tors, and  administrators  to  pay  to  the  said  Catharine  Baker, 
lier  executors,  administrators,  or  assigns,  the  said  sum  of 
$4,250,  with  any  interest  which  may  be  due  thereon.  And  it 
is  further  stipulated  and  agreed  on,  by  and  between  the  said 
parties,  that  any  receipt  signed  by  the  said  Catharine  during 
her  coverture,  for  the  interest,  shall  be  as  full  and  complete  a 
-discharge  as  if  she  were  sole.  And  it  is  further  agreed  by  the 
fiaid  parties  that  the  said  Catharine  Baker  shall  be  at  full  lib- 
erty to  devise  and  bequeath  the  said  sum  of  $4,250,  and  any 
interest  which  may  be  due  thereon,  as  if  she  were  a  feme  «ob, 
«nd  that  he,  the  said  Isaac,  will  consent  to  any  will  or  wills, 
or  any  codicil  or  codicils,  which  she,  the  said  Catharine,  may 
make  during  her  coverture  with  the  said  Isaac  Michael,  and 
that  he  will  assent  to  the  same  writing;  and  in  default  of  any 
will  or  codicil,  he,  the  said  Isaac  Michael,  binds  himself^  his 
heirs  or  administrators,  in  the  event  of  his  surviving,  to  pay 
the  said  sum  of  money  to  any  child  or  children  which  she 
may  leave,  and  in  the  event  of  leaving  more  than  one  child, 
to  distribute  and  pay  the  said  sum  of  money  equally  among 
all,  share  and  share  alike."  Complainants  (Caroline  M.  Ba* 
ker  and  her  husband  joined  with  her)  alleged  the  marriage 
of  Michael  and  Catharine  Baker;  that  the  said  Cathariae 
Baker  or  Catharine  Michael,  in  pursuance  of  her  power  of 
disposition  under  said  agreement,  made  her  will,  by  which  she 
devised  all  of  her  estate  to  said  Caroline  M.  Baker,  and  her 
heirs  and  assigns  forever;  and  that  said  Catharine  died  with- 
out leaving  any  children  by  Michael,  or  at  all,  except  the  said 
Caroline  M.  Baker,  her  daughter  by  her  former  husband. 
Complainant  also  alleged  that  Michael  had  paid  the  interest 
on  said  $4,250,  mentioned  in  the  agreement  aforesaid,  to  said 
Catharine,  up  to  the  4th  of  February,  1854;  but  that  since  that 
date  he  had  not  paid  the  interest  nor  any  part  of  it  to  her  or  her 
representatives;  and  claimed  that  the  said  sum  of  $4,250,  and 
the  interest  thereon  since  February  4,  1854,  was  held  in  trust 
for  said  Caroline  M.  Baker,  and  asked  a  declaration  of  that 
fjGtct,  and  payment  to  complainants  of  the  sum  due.  Defend- 
ant admitted  the  allegations  in  the  bill,  but  denied  the  valid- 
ity of  the  marriage  contract  on  the  ground  of  fraud  and 
deceit,  in  that  he  was  not  informed  of  and  did  not  know  of 
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the  ezistenoe  of  the  childf  Caroline  M.  Baker;  and  for  the 
reason  that  the  said  Catharine  after  the  marriage  refused  to 
perform  her  marriage  vows,  and  finally  denied  oomplainant'» 
right  to  the  money  for  the  reason  that  Caroline  M.  Baker  waa 
not  a  child  of  the  marriage,  and  that  only  snoh  were  contem* 
plated  in  the  agreement  above  set  out.  Decree  for  complain* 
ants.    Defendant  appealed. 

Joseph  M.  Palmer  J  for  the  appellant. 

Richard  H.  Marshall  and  WtUiam  J.  Eoss^  for  the  appeQeeSi. 

By  Court,  Bowib,  C.  J.  The  contract,  the  true  oonstructioik 
and  legal  effect  of  which  is  the  subject  of  the  present  appeal, 
was  before  this  court  in  the  case  of  Morey  v.  Michael,  18  Md. 
228,  brought  up  by  appeal  of  the  appellee,  Caroline,  as  exec- 
utrix of  Catharine  Michael,  from  a  decree  dismissing  the  bill 
on  demurrer. 

That  suit  was  presented  by  her  as  executrix,  and  the  do* 
murrer  overruled  by  this  court,  upon  the  ground  that  although 
the  will  executed  by  Mrs.  Michael  was  not  a  good  execution  of 
the  power  as  to  the  principal  sum  covenanted  to  be  paid  by 
Isaac  Michael,  yet  the  interest  accruing  during  the  coverture 
was  the  sole  and  separate  estate  of  the  wife,  which  she  might 
bequeath  independently  of  the  power. 

In  the  argument  of  tliat  case,  a  prominent  point  on  the  pari 
of  the  appellee  was,  as  in  this,  that  the  appellant's  remedy,  if 
any,  was  in  a  court  of  law,  and  not  in  equity;  that  the  only 
object  of  the  bill  was  to  recover  a  specific  sum  of  money,  and 
interest  upon  a  covenant  to  pay.  In  other  words,  it  was  a 
contract  for  the  payment  of  money  to  be  enforced  at  law,  not 
a  trust  resting  in  confidence  of  which  equity  had  cognizance. 

It  became  necessary,  therefore,  in  deciding  that  point,  which 
went  to  the  jurisdiction  of  the  court,  and  which,  if  tenable, 
would  have  compelled  this  court  to  sustain  the  demurrer,  to 
examine  the  character  of  the  instrument  exhibited  with  the 
bill  (which  is  the  same  now  exhibited  by  the  appellees  with 
their  bill),  and  determine  the  rights  of  those  claiming  under 
it,  particularly  the  relation  of  the  appellee  in  that  case  (now 
the  appellant)  to  the  principal  fund. 

The  views  of  the  court  on  this  point  are  thus  expressed: — 

'^The  appellee  took  the  legal  title  to  the  property  under  the 
contract,  with  limitations  against  any  beneficial  use  or  interest 
in  himself,  and  a  determination  of  the  character  of  his  relation 
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io  it  will  decide  ihe  question  of  jurisdiotioD  presented  by  the 
demnrrer.  Althongh  the  contraot  in  some  respects  is  inartifl- 
eiaUy  drawn,  it  is  clear  that  the  Intent  of  the  parties  to  it  was 
to  fix  npon  the  appeUee  a  fiduciary  possession  of  the  fund  as* 
signed,  and  create  a  trust  by  which  the  purpose  of  the  testa- 
trix as  to  its  beneficial  use  and  ultimate  destination  would  be 
accomplished." 

The  creation  of  a  trust  depends  upon  intention,  and  when 
'expressions  used  manifest  an  intention  that  the  grantee  or 
•donee  of  property  is  not  to  have  the  beneficial  use,  but  is  to 
hold  it  for  the  benefit  of  another,  he  will  be  considered  as  a 
trustee  holding  the  legal  title  for  the  beneficial  owner. 

''A  gift  or  grant  of  property  to  a  grantee  or  donee  to  be  ap- 
plied to  a  certain  use  or  purpose  fastens  a  trust  on  the  hold- 
ing of  the  l^al  estate":  Hill  on  Trustees,  66;  Br%$taw  v. 
Warde,  2  Ves.  Jr.  336;  Moore  v.  DarUm,  7  Eng.  L.  A  Eq.  184; 
Ware  v.  Richardson^  3  Md.  605.  In  this  case,  we  think  the 
appellee  took  the  property  assigned  by  the  contract  as  a  fund, 
with  the  interest  as  it  might  or  should  accrue  in  the  lifetime 
of  the  testatrix,  encumbered  with  a  trust,  and  notwithstand- 
ing  the  form  of  his  obligation  in  reference  to  it,  relief  in  equity 
may  be  had  for  any  failure  or  default  on  his  part  in  its  execu- 
tion": Morey  y.  Ific&ad,  18  Id.  240,  241. 

Although  this  point  may  not  have  been  as  fdUy  argued  in 
the  former  case  as  in  the  present,  yet  it  cannot  be  said  that 
the  decision  just  cited  was  obiter  dictum^  as  the  question  was 
directly  involved  in  the  issues  of  law  raised  by  the  demurrer 
to  the  bill,  and  the  mind  of  the  court  was  directly  drawn  to 
and  distinctly  expressed  upon  the  subject. 

We  consider  this  construction  of  the  instrument  in  ques- 
tion conclusive  on  this  point,  not  because  it  was  made  in  a 
suit  between  the  same  persons  but  difierent  parties,  but  be- 
cause the  point  was  '^  investigated  with  care,  and  considered 
in  its  fullest  extent,"  which  is  all  that  is  necessary  in  this 
state  to  render  a  decision  binding  as  a  precedent:  Alexander 
V.  Worthington,  6  Md.  488,  489. 

The  jurisdiction  of  this  court  being  established,  the  second 
point  raised  by  the  appellants  is,  that  the  appellee,  Caroline,  is 
not  a  cestui  que  iruel  under  the  antenuptial  contract,  which 
should  be  construed  to  embrace  only  a  child  or  children  of  the 
marriage  which  the  said  Catharine  might  leave  at  the  time  oi 
her  death. 

This  construction  is  based  upon  the  assumption  that  there 
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in  no  allegation  in  the  bill  or  evidence  in  the  eanae  that  Ijaao 
Michael  knew  his  intended  wife  had  any  obUd  living  al  the 
time  of  their  entering  into  the  contraci»  and  ^be  tatit  that  the 
antenuptial  contract  does  not  refer  to  any  soch  peiBon  sp^ 
dfically. 

It  mnst  be  conceded  there  is  no  refeienoe  to  the  (iact  of  9 
prior  marriage  on  the  part  of  Mrs.  Catharine  Michael,  or  of 
her  being  a  mother,  in  the  agreement  referred  to,  but  the  bill 
expressly  charges  she  was  a  widow,  and  had  an  only  child  of 
tender  years  dependent  on  her,  and  the  answer  of  the  appel- 
lant admits  the  complainant,  Caroline,  is  the  child  of  Catha* 
rine  by  a  former  marriage,  and  there  was  no  issue  by  hv 
second  husband.  With  these  facts,  it  would  be  a  most  un- 
natural as  well  as  forced  construction  which  would  conOno 
the  general  terms  of  an  antenuptial  contract  which  are  br^n*^ 
enough  to  include  all  the  children  of  the  covenantee  or  ^e8^ti 
fue  trust  to  those  only  she  might  thereafter  have,  and  thas 
exclude  the  issue  of  the  first  marriage  from  all  benefit  of  itim 
estate  of  her  mother  previously  acquired. 

The  complainant  is  clearly  within  the  letter  as  weU  as  the 
spirit  of  the  contract,  as  indicated  by  the  circumstaocei>  >jf 
the  contracting  parties.  The  appellant^s  answer  insists  itLAX 
Catharine  Michael  violated  all  the  stipulations  of  the  mar- 
riage contract  without  any  cause  whatever,  which  be  i9 
advised  renders  all  the  covenants  and  stipulations  to  he 
performed  after  the  death  of  the  said  Catharine  utterly  null 
and  void,  and  that  he  is  not,  in  equity,  bound  to  comply 
with  or  perform  any  of  the  covenants  in  said  contract  not 
to  be  performed  in  the  lifetime  of  the  said  Catharine.  Tliia 
position  is  not,  in  our  judgment,  sustained  by  reason  or  the 
weight  of  authority. 

^though  the  articles  of  agreement  between  Michael  and 
Baker  recite  that  a  marriage  is  about  to  be  entered  into  by 
and  between  the  parties,  "and  in  consideration  thereof"  the 
parties  agreed  to  enter  into  the  following  covenants  and  stipu* 
lations,  it  is  also  recited:  ''1.  The  said  Catharine  Baker,  be* 
ing  possessed  in  her  own  right  of  money,  etc.,  to  the  amount 
of  $4,250,  doth  transfer,  assign,  and  convey  the  ssffne  to  the 
said  Isaac  Michael,"  and  the  said  Isaac  Michael,  in  consid- 
eration of  said  sum,  '^  doth  covenant  and  agree  to  pay,  etc.,  ik 
default  of  appointment,  to  any  child  or  childroi  she  ma> 
leave."    It  also  appears  from  the  said  articles  that  Gathaiina 
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Baker  owned  and  occnpied  a  house  and  lot  in  Middletown,  the 
rents  and  profits  of  which  it  was  agreed  she  should  receive 
during  coverture  for  her  separate  use,  with  power  to  sell  the 
same  and  invest  the  proceeds  as  she  may  direct,  for  her  sole  and 
separate  use.  And  the  said  Michael  covenanted  and  agreed 
that  the  said  real  estate,  or  any  other  she  might  purchase  dur» 
ing  the  coverture,  she  might  bequeath,  or  the  proceeds  thereof,, 
and  in  default  of  appointment,  that  such  real  estate  shall 
descend  to  and  be  distributed  among  any  children  she  may 
leave,  if  more  than  one;  if  only  one  child,  that  such  child 
shall  receive  the  whole  personal  estate  and  real  estate  which 
she,  the  said  Catharine,  may  leave;  and  it  was  further  agreed 
that  nothing  in  said  i^cles  contained  shall  debar  the  said 
Catharine  Baker  from  any  right  which  she  may  acquire  by 
virtue  of  her  intermarriage  with  the  said  Michael,  either  ia 
the  real  or  personal  estate  of  said  Isaac  Michael. 

The  articles  show  that  the  intended  wife  was  possessed  ia 
her  own  right  of  both  personal  and  real  estate,  the  right  of  dis 
posing  of  which  she  was  determined  to  secure,  notwithstand* 
ing  her  marriage,  without  surrendering  her  rights  in  the  real 
and  personal  estate  of  her  intended  husband. 

They  further  show  the  real  estate  and  the  proceeds  thereof 
were  to  descend  to  or  be  distributed  among  any  children  she 
might  leave,  and  if  only  one,  that  child  should  receive  the 
whole  persona]  estate  and  real  estate  that  Catharine  Baker 
might  leave. 

It  would  be  impossible  to  imagine  that  terms  so  clear  and 
comprehensive  as  these  would  not  include  the  only  child  ct 
her  first  marriage;  and  if  they  received  such  construction  when 
applied  to  the  real  estate,  why  adopt  a  difierent  construction 
of  words  nearly  identical  when  speaking  of  the  personal?  It 
might  justly  be  contended,  also,  that  the  words  annexed  to 
the  covenant  relating  to  the  real  estate,  being  subsequent  to 
all  others,  are  broad  enough  to  include,  and  do  include  ex* 
pressly,  the  whole  personal  and  real  estate  which  Catharino 
Baker  might  leave. 

The  consideration  of  marriage  is  a  valuable  consideration,, 
and  not  only  sustains  covenants  in  favor  of  the  wife  and  the 
issue  of  the  marriage,  but  also  covenants  for  settlements  ia 
favor  of  children  of  a  former  marriage  as  a  moral  considera- 
tion: CruL  Dig.,  tit.  32,  Qreenleaf 's  ed.,  sec.  752.  The  children 
are  regarded  as  purchasers.  They  may  enforce  the  obligations 
of  the  contracting  parties,  notwithstanding  the  non-perform* 
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ance  of  mutaal  stipiilationB  on  the  other  ddoy  unless  fhej  are 
conditional  and  dependent  covenants. 

Although  the  defaulting  party  may  not,  in  some  instances, 
t>e  allowed  to  enforce  the  articles  specifically,  the  children,  the 
innocent  objects  of  parental  solicitude  and  care,  are  entitled 
to  all  the  benefit  of  the  uses  under  the  settlement,  notwith- 
fttanding  there  has  been  a  failure  on  one  side:  Macqueen  on 
Husband  and  Wife,  sec.  3,  tit.  Antenuptial  Agreements,  and 
•cases  there  cited. 

These  reasons  include  as  well  the  issue  of  a  former  as  a  sub-> 
fiequent  marriage.  There  can  be  no  equity  in  infiicting  upon 
the  only  child  of  a  former  marriage,  dependent  on  its  mother 
for  support,  in  whose  behalf  provision  was  made  in  anticipa- 
tion of  a  second  marriage,  the  penalty  of  forfeiture  because  of 
the  subsequent  misconduct  of  her  mother. 

In  the  case  of  Sidney  v.  Sidney^  8  P.  Wms.  274,  276,  where 
the  bill  was  filed  by  the  wife  for  specific  performance  of  mar- 
riage articles,  and  the  defense  was  she  had  withdrawn  herself 
from  her  husband,  lived  separately  from  him,  and  very  much 
misbehaved  herself,  although  there  was  a  violent  presumption 
of  adultery,  the  Lord  Chancellor  Talbot  held  that  'Hhe  arti- 
cles being  that  the  husband  shall  settle  such  and  such  lands 
in  certainty  on  his  wife  for  her  jointure,  this  is  pretty  much  in 
the  nature  of  an  actual  and  vested  jointure;  in  regard  to  what 
is  covenanted  for  a  good  consideration  to  be  done  is  considered 
in  equity  as  done,  consequently  this  is  a  jointure,  and  not  for- 
feitable either  by  adultery  or  elopement,  and  it  was  decided 
that  the  husband  should  perform  his  marriage  articles^':  Vide 
also  Blount  v.  Winter,  3  P.  Wms.,  note  2;  Buchanan  v.  Bth 
•ehanan^  1  Ball  &  B.  205,  marg.  page. 

The  cases  referred  to  by  the  appellant  to  sustain  his  de- 
fense  are  generally  cases  where  the  application  was  on  the 
part  of  the  defaulting  party  for  a  settlement  out  of  her  separate 
estate,  in  the  absence  of  articles  of  agreement, — in  which,  of 
-course,  the  parties  would  be  remitted  to  purely  equitable  rights. 
€uch  are  the  cases  cited:  1  Roper  on  Husband  and  Wife,  275; 
Carr  v.  Eastbrookej  4  Ves.  146. 

Roper  remarks:  '^It  may  be  inferred  from  Bell  and  Mont- 
gomery, that  though  the  court  may  not  make  a  settlement  on 
the  wife  when  living  in  adultery,  yet  it  will  secure  her  trust 
property  for  the  benefit  of  the  survivor  or  her  children."  This 
principle  is  recognized  in  many  of  the  cases.  There  is  no  pre- 
tense here,  however,  of  any  misconduct  on  the  part  of  the  wifo 


Oct.  1866.]  Wilms  v.  White.  113 

greater  than  the  use  of  intexDperate  language  and  separation 
from  her  husband  because  of  unhappy  domestic  circumstances. 
There  is  no  ground  for  any  imputation  upon  her  purity  as  a 
wife.  She  maintained  reputable  associates,  notwithstanding 
her  separation. 

Decree  below  affirmed,  with  costs  to  the  appellees. 


Marbtaob  SBrrLmmTS  Gmxwrally,  tad  who  may  eofotoe:  8m  Hm 
to  MerriU  y.  ScoU,  60  Am.  Doo.  371  et  leq. 

Thk  FBiirGXFAL  GA8I  IS  CTTiD  III  SewoU  Y.  WUmeTf  182  Man.  IM^  to  tho 
point  that  the  intention  to  ezeoate  a  power  of  appointment  by  will  mnat  14^ 
pear  by  a  ref erenoe  in  the  wiU  to  the  power  or  to  the  mbjeet  of  it»  or  from 
tiM  faot  that  the  will  would  be  iaoperatiTe  withoat  the  aid  of  the  poww. 


Wilms  v.  Whitb. 

m  MlBTLAim,  t80.J 

Whmrx  DsoLAXATioir  nr  Slaxdsb  Oommivosd^  "J.  W.,  by  hm  next 
friend,  H.  A.,  l»y  her  attorney,  J.  D.  B.,  snea  F.  G.  &  W.  for:  1.  The 
Mid  J.  W.  is  of  the  age  of  twenty-one  years  and  a  /ems  aote,"  ete.,  and 
then  charged  the  ■hmderoiui  word%  it  wm  held  that  the  words  "  by  her 
next  friend,"  in  the  conmienoement  of  the  narr,,  being  followed  by  other 
words,  "  by  J.  D.  B.,  her  attorney,*'  were  olmoiialy  misreoital  and  mere 
MrplnMge,  lUUe  per  hmMU  ntm  edauter,  the  previooa  entriM  of  the  record 
■howing  that  she  acted  by  attorney. 

CoimNGXicsiiT  ov  Nabb.  is  Mxbb  Rbcral  ov  Wbit,  and  not  a  neoee- 
Mry  part  of  a  deolaratioa,  nnder  article  76  of  the  Maryland  oode^  which 
dedans  that  it  shall  not  be  necessary  to  stato  any  f onnal  oommenoement 
or  ocnclnsion  to  any  declaration  or  other  plea. 

Ko  QsmouL  DxMUKBXB  iH  Allowid  lOB  Mxu  Iniobmal  Btatimbiit 
ov  Gausb  ov  Aonoif  ob  Dxtbhss,  '*proYided  such  statement  is  suffioienv 
^in  sabstance." 

Vabiangb  bbtwbui  Wbit  abb  Dbclabaxidb  would  bb  Oubbd  bt  Ybb- 
Dicr  under  the  old  forms  of  pleading. 

DiiXNSiANT  1CU8T  Plbad  dt  Abatimbbt,  if  Hb  Wuhbb  to  Atail  Hik- 
8KLF  of  the  plaintifTs  incapacity  to  sae,  in  a  ooort  of  general  jnrisdie* 
tion. 

■bbobs  RBLATHfG  TO  FbBif  ov  Pboobbb,  and  bot  to  GAum  OB  AonoB, 
and  which  are  in  the  natun  of  dilatory  pleas,  are  not  faYored  in  law. 

JBXBMPLABT    PaMAOBS  ABB    PBOPBBLT  AlLOWBD  IN  AonOBS  BOB  DbVAMA* 

TioH  of  character  of  chasto/sme  sofe. 

Ib  Absbbob  ov  Statutobt  Rulb  ov  Damaobs  nr  AonoB  bob  Slabdbb, 
where  exemplary  damagM  are  songht  to  be  reooYered,  the  fact  of  the 
wealth  of  defendant  is  admissible  in  oYidenoe  and  pertinent  to  the  issoe^ 
to  show  his  rank  and  influence  in  sooiety  m  the  result  thereof,  and  th* 
ooDseqnent  increesed  damagM  from  lus  high  standing. 

If  Stidbnob  n  Asmibsiblb  bob  Abt  Pubposb  in  the  inqniry  before  tlM 
jury,  it  would  be  error  to  exdnde  it  m  irreleYant  and  inadmissible 
the  general  exoeptian. 
▲b.  Dio,  Vol.  XO— 6 


114  Wilms  v.  Whttb.  [Maryland^ 

AcnoN  for  slander.    The  opinion  states  the  facts. 
R,  H.  Alveyy  for  the  plaintiff  in  errror. 
A,  K.  Syestevj  for  the  defendant  in  error. 

By  Courty  Bowie,  G.  J.  Two  questions  are  presented  by  the 
record  in  this  case:  1.  The  sufficiency  of  the  declaration  in 
law;  2.  The  admissibility  of  certain  evidence  offered  by  the 
plaintiff  below,  and  excepted  to  by  the  defendant. 

After  verdict,  the  defendant  moved  in  arrest  of  judgment, 
which  motion  being  overruled,  and  judgment  entered  for  the 
plaintiff  below,  the  defendant,  Wilms,  sued  out  a  writ  of  error. 

The  error  assigned  is,  that  the  plaintiff  below  sued  and  re- 
covered judgment  by  her  ^^prochein  ami^  when  it  appears  fix>m 
the  record  she  was  of  full  age." 

The  writ  was  issued  on  the  11th  of  September,  1863,  at 
the  suit  of  Julian  White,  by  her  next  friend,  Jacob  White,  re- 
turnable on  the  23d  of  November^  1863,  when  it  was  returned 
"  summoned." 

The  defendant  appeared,  and  laid  the  plaintiff  under  rule 
ftarv. 

On  the  29th  of  January,  1864,  the  plaintiff  declared  in  the 
name  of  Julian  White,  '^  by  her  next  friend,  Jacob  White,  by 
James  D.  Bennett,  her  attorney." 

In  this  narr,  it  is  averred  '^  the  said  Julian  White  is  of  the 
age  of  twenty  years,  and  a  feme  sole" 

At  March  term,  1864,  it  appears  from  the  record  that 
"Julian  White,  by  her  said  attorney,"  prayed  leave  of  the 
court  to  amend  the  writ  of  summons,  and  it  was  granted;  and 
thereupon,  on  the  eighth  day  of  March,  1864,  the  said  plaintiff, 
by  her  attorney  aforesaid,  declared  anew  against  the  defend- 
ant, which  declaration  commences:  ''Julian  White,  by  her 
next  friend,  Hezekiah  Alsip,  by  James  D.  Bennett,  her  attor- 
ney, sues  Frederick  C.  B.  Wilms  for, — 

"  1.  The  said  Julian  White  is  of  the  age  of  twenty-one  years, 
and  a,  feme  aole^"  etc. 

It  thus  appears  that  the  amended  declaration,  to  which  the 
defendant  was  ruled  to  plead  last,  was  a  narr,  filed  after  the 
plaintiff  became  of  full  age,  and  after  she  had  appeared  by 
attorney  and  prayed  leave  to  amend  the  writ  of  summons. 

The  words  "  by  her  next  friend,"  in  the  commencement  of 
the  amended  narr.y  being  followed  by  the  other  words,  "  by 
James  D.  Bennett,  her  attorney,"  were  obviously  misrecital 
and  mere  surplusage,  utile  per  inutUe  rwn  vitiatur^  the  previous 
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entries  of  the  record  showing  she  acted  by  attorney.  This 
commencement  of  the  narr.  is  mere  recital  of  the  writ,  and  not 
a  necessary  part  of  the  declaration.  The  code,  article  75,  de- 
clares it  shall  not  be  necessary  to  state  any  formal  commence- 
ment or  conclusion  to  any  declaration  or  other  plea. 

No  general  demurrer  shall  be  allowed  for  a  mere  informal 
statement  of  a  cause  of  action  or  defense,  ''provided  such 
statement  is  sufficient  in  substance." 

If  this  was  a  case  of  variance  between  the  writ  and  declara- 
tion, it  would  be  cured  by  verdict  under  the  old  forms  of 
pleading:  Giles  v.  Perrymanj  1  Har.  &  Q.  171;  1809,  c.  168, 
sec.  2;  and  Raborg  v.  Bank  of  Col,  1  Id.  234,  238. 

In  a  court  of  general  jurisdiction,  a  defendant,  if  he  wishes 
to  avail  himself  of  the  plaintiff's  incapacity  to  sue,  must  do 
so  by  plea  in  abatement:  Shivers  v.  TFtbon,  5  Har.  &  J.  132 
[9  Am.  Dec.  497]. 

In  the  case  of  Oraham  v.  Fahnestock^  5  Gill,  215,  the  defend* 
ant  pleaded  in  bar,  without  verification  under  oath,  that  at 
the  time  of  the  commencement  of  the  action  "the  plaintiff, 
who  declared  by  attorney,  and  not  by  guardian  or  next  friend, 
was  an  infant,"  the  plaintiff  moved  that  the  plea  be  rejected, 
which  was  done.  Upon  appeal,  this  court  held  the  plea  was 
properly  rejected;  the  subject  of  the  plea  was  matter  in  abate- 
ment, and  not  in  bar,  and  it  was  not  verified  by  affidavit, 
without  which  it  could  not  have  been  received. 

The  error  relied  upon  here  is  not  that,  being  in  fact  an  in- 
fant, she  sued  by  attorney,  but  being  in  fact  an  adult,  the 
plaintiff  sued  by  prochein  ami  It  is  an  objection  to  the  form 
of  the  process,  and  not  to  the  cause  of  action,  and  being  in  the 
natifre  of  a  dilatory  plea,  is  not  favored  in  law.  If  a  party 
may  pretermit  the  opportunity  of  pleading  in  abatement,  pro- 
ceed to  trial,  and  failing  in  his  defense  on  the  merits,  after 
verdict  raise  objections  of  form  rather  than  substance,  irrepar- 
able injury  might  be  inflicted.  Such  is  Hot  the  principle  of 
pleading  at  the  present  day. 

The  plaintiff  below,  after  offering  evidence  tending  to  prove 
the  defamatory  words  charged  in  the  declaration,  and  circum- 
stances of  aggravation,  proposed  to  prove  what  were  the  pecu- 
niary circumstances  of  the  defendant  below,  that  he  was  a  man 
of  wealth,  with  a  view  to  exemplary  damages,  to  which  the 
defendant  below  objected  as  irrelevant  and  inadmissible  testi- 
mony, and  his  objection  being  overruled,  prayed  leave  to  except. 

The  ground  of  this  exception  is,  if  we  correctly  apprehend 


116  Wilms  v.  White.  [Maryland, 

the  argamoDt  of  the  counsel  for  the  plaintiff  in  error,  that 
damages  in  the  action  of  slander  are  merely  compensatory, 
and  not  punitive,  and  it  was  therefore  immaterial  in  estimat- 
ing them  whether  the  defendant  was  poor  or  rich. 

It  would  open  a  wide  field  of  speculation  to  enter  into  the 
question  de  novo,  and  decide  upon  abstract  principles  what 
circumstances  constitute  the  elements  of  injury. 

This  action  is  founded  upon  an  article  of  the  code  (89  Pub- 
lic Greneral  Laws)  making  ^^all  words  spoken  maliciously 
touching  the  character  or  reputation  for  chastity  of  ^f erne  sole^ 
and  tending  to  the  injury  thereof,"  slander,  and  providing 
that  "  a.ny  feme  sole"  may  sustain  an  action  of  slander  against 
any  person  defaming  or  traducing  her.  The  rule  or  measure 
of  damages  is  not  prescribed  as  in  some  statutes,  but  is  left  to 
be  determined  by  the  principles  of  the  common  law  in  other 
actions  of  tort. 

Distinguished  text-writers  on  the  law  of  evidence  and 
damages  are  at  issue  as  to  the  principle  on  which  adjudged 
cases  have  been  determined.     Perhaps  they  are  irreconcilable. 

Mr.  Oreenleaf,  in  his  Law  of  Evidence,  says:  "Nor  are  dam- 
ages to  be  assessed  merely  according  to  the  defendant's  ability 
to  pay,  for  whether  the  payment  of  the  amount  due  to  the 
plaintiff  as  compensation  for  the  injury  will  or  will  not  be 
<x>nvenient  to  the  defendant  does  not  at  all  affect  the  question 
as  to  the  extent  of  the  injury  done,  which  is  the  only  question 
to  be  determined.  The  jury  are  to  inquire,  not  what  the  de- 
fendant can  pay,  but  what  the  plaintiff  ought  to  receive.  But 
80  far  as  the  defendant's  rank  and  influence  in  society,  and 
therefore  the  extent  of  the  injury,  are  increased  by  his  wealth, 
evidence  of  the  fact  is  pertinent  to  the  issue  ":  2  Greenl.  Ev., 
tit.  Damages,  sec.  269. 

Sedgwick  insists,  *^  whenever  the  elements  of  fraud,  malice, 
gross  negligence,  or  oppression  mingle  in  the  controversy,  the 
law,  instead  of  adhering  to  the  system,  or  even  language,  of 
compensation,  adopts  a  wholly  different  rule, — it  gives  damages 
not  only  to  recompense  the  sufferer,  but  to  punish  the  offender  " : 
Vide  Sedgwick  on  Damages,  666,  and  authorities  there  cited. 
The  testimony  offered  in  this  case  was  competent  under  either 
theory. 

The  rank  and  influence  of  the  defendant  in  society  may,  in 
this  case,  have  depended  on  his  wealth.  There  was  nothing 
in  the  offer  of  the  plaintiff  below  to  show  that  the  wealth  of 
the  defendant  was  an  element  per  se  of  damages;  and  if  the 
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evidence  was  admissible  for  any  purpose  in  the  inqtdry  before 
the  jury,  it  would  have  been  error  to  exclude  it  as  irrelevant 
and  inadmissible  under  the  general  exception. 

This  court,  in  the  case  of  Oaither  v.  BlowerSj  11  Md.  653, 
which  was  an  action  for  assault  and  battery  of  an  aggravated 
character,  inquiring  into  the  admissibility  of  evidence  as  to 
the  plaintiff's  circumstances,  with  a  view  of  increasing  the 
damages,  refer  with  approbation  to  2  Qreenl.  Ev.,  sec.  89,  where 
it  is  said:  ''Nor  are  the  jury  confined  to  the  mere  corporal  in- 
jury  which  the  plaintiff  has  sustained,  but  they  are  at  liberty 
to  consider  the  malice  of  the  defendant,  the  insulting  character 
of  his  conduct,  the  rank  in  life  of  the  several  parties,  and  all 
the  circumstances  of  the  outrage,  and  thereupon  to  award  such 
exemplary  damages  as  the  circumstances  may  in  their  judg- 
ment require."  Exemplary  damages  are  here  recognized  as 
a  right  of  the  plaintiffs,  wittiout  regard  to  the  question  whether 
they  are  allowed  as  compensation  or  punishment.  In  the 
same  case,  this  court  adopts  the  language  of  the  court  in 
McNamara  v.  Kingj  2  Oilm.  436,  as  follows:  ''It  is  proper  that 
the  jury  should  be  influenced  by  the  pecuniary  resources  of 
the  defendant.  The  more  affluent,  the  more  able  he  is  to  re- 
munerate the  party  he  has  wantonly  injured.  In  this  class  of 
cases  the  jury  may  give  exemplary  damages,  not  only  to  com- 
pensate the  plaintiff,  but  to  punish  the  defendant."  This,  like 
the  principal  case,  was  one  of  assault  and  battery.  But  in  the 
case  of  McAlnumt  v.  McCldUm,  14  Serg.  &  R.  359,  in  an  action 
of  slander,  the  supreme  court  of  Pennsylvania  declared: 
"  Damages  are  given  by  way  of  example.  That  which  would 
be  exemplary  as  to  one  would  not  make  another  feel, — would 
be  no  terror  to  him." 

Personal  injuries  accompanied  by  force  are  subjects  of  prose- 
cution and  punishment  by  the  state,  as  well  as  of  compensation 
in  damages  to  the  injured;  but  verbal  slander  is  not  subject  to 
public  punishment.  If  the  former,  therefore,  should  be  pre- 
vented or  redressed  by  exemplary  damages,  defamation  of 
character,  especially  the  sacred  and  inestimable  reputation 
for  chastity  of  femes  sole^  should  be  vindicated  by  the  largest 
allowance  of  pecuniary  remuneration  when  falsely  and  mali- 
ciously  assailed.  There  being  no  error  in  the  action  of  the 
court,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 

ExxxFLAKT  Damaos8»  Allowascx  ov  IN  QunouL:  8m  the  note  to  Aw^ 

Un  Y.  Wiimm^  50  Am.  Deo.  767  ot  seq. 
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Pboplb's  Bank  of  Baltimobb  v.  Keeoh. 

[9B  MAmTIiA.in>,  6ZLJ 

Whsbs  Pbomibbobt  Notb  n  Bxpbbbslt  Aim  ittov  m  Faob  Hadi  Pat* 
▲BUB  at  A  certain  bank,  a  demand  at  that  bank  ia  aoffieient^  and  no  parol 
evidence  of  any  costom  at  the  bank  giving  the  note  a  di£Eerent  oooatmo- 
tion  is  admiauble  to  alter  the  contract. 

NonOB  OT  DiBHONOB  OB  PB01CIS80BT  NOTB,  SbBT  TO  Om  OF  TwO  PaTBBI 

and  indoreera,  though  in  the  name  of  and  for  both  of  them,  where  they 
reside  in  different  towns,  is  not  notice  to  the  one  to  whom  no  notice  was 
actually  sent. 
KonoB  ov  DisHONOB  OB  Pbomibbobt  Kotb,  Sbbt  to  Onb  ov  Two  Joint 
Patbbb  and  indorsers,  though  in  the  name  of  and  for  both  of  them,  will 
not  bind  the  one  not  served;  and  since  he  wiU  be  discharged,  the  other, 
as  a  necessary  legal  conseqnence,  is  also  discharged,  for  where  the  engage 
meni  of  several  persons  is  as  joint  debtors,  the  diaoharge  of  one  by  the 
aet  or  default  of  the  creditor  dischaxirea  alL 


Assumpsit.    The  opinion  states  the  flEtcts. 

Thomas  F,  Bowiey  for  the  appellant. 

Thomas  O.  Pratt  and  Daniel  darhe^  for  the  appellee. 

By  Court,  Babtol,  J.  The  promissory  note  sued  on  in  this 
case  was  drawn  by  Hall  and  Anderson,  payable  to  the  order  of 
C.  S.  Keech  and  R.  D.  Hall,  and  by  them  indorsed;  the  note 
afterwards,  by  successive  indorsements,  came  to  the  posses- 
sion of  the  appellant,  who  held  it  at  its  maturity,  and  the  note 
being  dishonored,  brought  this  suit  against  the  indorsers, 
Keech  and  Hall;  during  the  progress  of  the  cause,  Hall,  one 
of  the  defendants,  died,  and  the  suit  was  continued  against 
the  survivor,  the  present  appellee. 

The  questions  before  up  arise  upon  two  bills  of  exceptions 
taken  at  the  trial,  and  these  resolve  themselves  into  the  single 
inquiry,  whether  the  notice  of  the  demand  and  noD-payment 
of  the  note  was  sufficient  to  bind  the  defendants,  Keech  and 
Hall,  or  either  of  them. 

We  lay  out  of  view  all  consideration  of  the  record  offered 
in  evidence  in  the  second  exception,  showing  that  in  a  suit 
upon  the  note  instituted  by  the  appellants  against  the  ad- 
ministrators of  Richard  D.  Hall,  deceased  (one  of  the  joint 
indorsers),  the  plaintiff  suffered  judgment  of  non  proa.,  be- 
cause such  a  judgment  could  not  conclude  the  rights  of  the 
parties,  or  operate  in  law  to  discharge  the  appellee.  Nor  can 
there  be  any  question  upon  the  bills  of  exceptions  as  to  the 
sufficiency  of  the  demand  of  payment.  The  note  was  on  its 
face  payable  ''at  People's  Bank  of  Baltimore,"  in  express 


Oct.  1866.]    Psople'b  Bank  of  Baltdiobb  v.  Eeech.        119 

termB,  and  a  demand  at  the  bank  was  therefore  snfficicnt; 
such  is  the  legal  construction  of  the  writing,  and  no  parol 
evidence  of  any  custom  at  the  bank  giving  the  note  a  dififerent 
•construction  could  be  allowed  to  alter  the  contract. 

The  evidence  in  the  first  bill  of  exceptions  shows  that  the 
proper  post-ofiSce  of  R.  D.  Hall  was  Beltsville,  and  that  of  C. 
€.  Keech  was  Upper  Marlborough;  the  notarial  certificate 
shows  that  the  notice  to  both  the  indorsers  was  sent  to  Up- 
per Marlborough.  According  to  all  the  authorities,  that  was 
not  legal  notice  to  Hall,  and  would  not  bind  him,  unless  it 
can  be  held  that,  being  joint  payees  and  indorsers,  notice  to 
one  is  sufiScient.  Unquestionably,  such  would  be  its  efiect  if 
they  were  partners;  upon  that  point  the  authorities  all  agree 
it  has  been  so  held  in  Maryland:  See  Baugher  v.  Duphom^  9 
Gill,  315. 

In  a  case  of  partnership,  one  partner  is  the  general  agent 
of  the  firm,  and  may  bind  his  copartners  in  any  matter  within 
the  general  scope  of  the  partnership.  It  is  upon  this  ground 
the  principle  of  law  has  been  established  that  notice  to  one 
member  of  the  firm  of  the  dishonor  of  a  note  indorsed  by 
the  firm  will  bind  all  the  partners. 

In  this  case  Keech  and  Hall  were  not  partners;  they  were 
simply  joint  payees  and  indorsers,  and  the  question  arises, 
whether  the  same  rule  applies  as  in  the  case  of  partners,  or 
whether  each  must  have  notice.  This  question  does  not  ap- 
pear from  any  reported  case  to  have  been  decided  in  Mary- 
land. It  arose  before  the  king's  bench  in  Cawick  v.  Vickery^ 
2  Doug.  653,  note,  in  which  the  precise  question  was  as  to  the 
validity  of  an  indorsement  of  a  note  by  one  of  two  joint  payees 
who  were  not  partners.  The  judges  expressed  the  opinion 
that  the  joint  payees  must  be  considered  as  partners  quoad 
the  particular  transaction.  But  afterwards,  at  the  trial  of  the 
same  case  before  Lord  Mansfield,  when  evidence  was  ofifered 
to  prove  'Hhat  by  the  universal  usage  and  understanding  of  all 
the  bankers  and  merchants  in  London  the  indorsement  was 
bad  because  not  signed  by  both  payees,"  his  lordship,  whose 
opinion  upon  a  question  like  this  is  entitled  to  very  great 
weight,  said  "he  did  not  think  the  question  was  so  decided 
as  to  preclude  the  evidence  ofiered."  And  upon  the  usage, 
which  appeared  to  be  so  well  known  to  all  the  jury  that  they 
required  no  evidence  to  support  it,  the  verdict  was  given  for 
the  defendant. 

The  question  does  not  KppeBjr  to  have  arisen  afterwards  in 
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England,  and  it  may  be  inferred  that  the  rule  of  commercial 
law,  in  conformity  Jwith  the  usage  settled  by  the  verdict  in 
that  case,  has  remained  there  undisturbed. 

It  will  be  observed  that  the  precise  point  settled  in  Camek 
V.  Vickeryy  9upra,  is  not  identical  with  the  one  now  presented; 
there  the  question  was  as  to  the  sufficiency  of  an  indorsement 
by  one;  here  the  question  is  as  to  the  effect  of  a  notice  of  the 
dishonor  of  the  note  given  to  one  of  the  indorsers  only.  But 
it  is  obvious  that  the  questions  depend  upon  the  same  prind- 
plesy  and  must  be  decided  in  the  same  way. 

There  is  some  conflict  in  the  decisions  on  this  point  by  the 
courts  of  this  country.  But  the  weight  of  authority,  as  well 
as  of  reason,  appears  to  us  to  be  in  accordance  with  the  judg- 
ment finally  pronounced  in  Camck  v.  Viekery^  supra^  and  the 
established  commercial  usage  in  England. 

The  cases  in  which  the  contrary  doctrine  has  been  decided 
or  intimated  by  the  courts  in  this  country  are  Dodge  v.  Bank 
of  Kentucky^  2  A.  K.  Marsh.  615;  Higgins  v.  Morrisortj  4  Dana, 
105;  and  Goddard  v.  LymaUy  16  Pick.  269,  270.  (The  cases 
if  Cocke  V.  Bank  of  Tennessee,  6  Humph.  51,  and  Harris  v. 
Vlarkey  10  Ohio,  5,  cited  by  appellees'  counsel  on  this  point, 
we  have  not  had  an  opportunity  to  examine.) 

The  cases  in  Kentucky  above  referred  to  appear  to  have 
been  decided  without  much  consideration  of  this  point;  in  the 
opinions  pronounced,  the  question  is  not  discussed,  nor  are  any 
authorities  cited,  the  court  simply  declaring  that  joint  payees 
of  a  note  are  to  be  considered  as  partners  gitoad  hoe. 

In  Ooddard  v.  Lyman,  14  Pick.  268,  the  note  which  was 
sued  on  was  drawn  by  the  defendant,  payable  to  E.  Warren, 
J.  J.  Cutler,  and  A.  Fleming  (who  were  not  partners);  two  of 
them  indorsed  it  to  E.  Warren  and  H.  A.  Oreen,  a  stranger; 
afterwards,  E.  Warren  indorsed  it  as  follows:  "I  order  the  con<» 
tents  of  this  note,  so  far  as  I  am  interested  therein,  to  be  paid 
to  H.  A.  Oreen,  or  order, — E.  Warren'';  then  H.  A.  Green 
indorsed  it  to  the  plaintiff;  and  the  question  was,  whether 
these  indorsements  were  sufficient  to  vest  the  title  in  the 
plaintiff,  and  enable  him  to  sue  thereon. 

The  court  held  that  the  indorsement  of  two  of  the  joint 
payeed  to  the  other  payee  and  a  stranger  was  a  legal  transfer 
of  the  note;  or  if  this  be  doubtful,  the  further  indorsement  by 
the  third  payee  to  the  stranger  would  pass  the  property,  upon 
the  plain  principle  that  ''by  such  indorsements  the  assent  ol 
all  the  payees  to  the  transfer  is  manifested." 
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In  pronouncing  the  opinion  of  the  conrt  in  that  case,  Mr. 
Justice  Wilde  states  that  joint  payees  of  a  note,  though  not 
general  partners,  make  themselves  partners  as  to  the  transac- 
tion, and  refers  to  Cavrick  y.  Vickery^  2  Doug.  653,  in  support  of 
the  proposition.  So  far  as  this  expression  is  concerned,  the 
opinion  of  the  learned  judge  was  clearly  obitery  that  point  not 
being  involved  in  the  case. 

This  question  arose  in  Shepard  v.  Hawley,  1  Conn.  867;  State 
Bank  v.  Slaughter,  7  Blackf.  183;  Sayre  v.  Fricky  7  Watts  &  S. 
888  [62  Am.  Dec.  249];  and  WiUis  v.  Oreen,  5  Hill,  282  [40 
Am.  Dec.  851];  and  in  all  of  them  it  was  held  that  cases  of 
partners  and  those  of  mere  joint  payees  stand  upon  different 
principles.  In  the  former,  the  firm  is  bound  by  notice  to  one 
of  the  copartners,  because  each  represents  the  firm  and  is 
general  agent  of  all;  but  in  the  latter,  the  rights  and  inter- 
ests of  the  parties  are  distinct;  though  jointly  entitled,  they 
are  mere  tenants  in  common;  neither  can  legally  represent 
the  other  without  being  specially  authorized,  and  therefore 
notice  to  one  is  not  sufficient  to  bind  the  other. 

Without  quoting  at  length  from  the  cases  above  cited,  we 
refer  to  the  very  full  and  elaborate  opinions  of  Swift,  C.  J.,  and 
Ooddard,  J.,  in  Shepard  v.  Hawley^  supra;  of  Chief  Justice  Gib- 
son, in  Sayre  v.  Friek,  supra;  and  of  Nelson,  C.  J.,  in  Willis  v. 
OreeUj  supra;  which  we  think  place  the  question  upon  correct 
principles.  See  also  Story  on  Bills,  sec.  299;  Ghitty  on  Bills, 
496  m;  Bank  of  Chenango  v.  Rooty  4  Cow.  126;  Beats  v.  Peeky 
12  Barb.  251. 

It  follows  fix>m  what  has  been  said  that  notice  of  the  dis- 
h<mor  of  the  note  in  this  case  not  having  been  given  to  Hall, 
he  could  not  be  held  liable  as  indorser,  and  as  a  necessary 
legal  consequence,  Keech,  the  appellee,  cannot  remain  bound; 
because,  their  engagement  being  joint,  if  one  is  discharged  by 
the  act  or  default  of  the  appellant,  it  operates  to  discharge  the 
other  also.  This  principle  is  well  settled:  See  the  cases  before 
dted;  also  Yates  v.  Donaldson,  5  Md.  889  [61  Am.  Dec.  283]. 

Judgment  affirmed. 

DsKAiro  vroK  Hon  Patabu  at  Bahk  or  dedgnated  plaoe:  See  AOm 
T.  Msrdumi^  Bmk,  84  Am.  Dm.  289,  note  806;  Bank  t.  HMsUr,  72  Id.  416^ 
419. 
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Waters  v.  Stickney, 

[12  Allbk,  L] 

Dkjbbbs  of  Probate  Courts,  within  the  authority  conferred  apon  them  bj 
law,  are  conclusive  upon  the  courts  of  common  law,  and  cannot  be  re- 
versed by  writ  of  error  or  certiorari;  nor  can  they  be  set  aaide  in  eqnitj 
even  for  fraud;  but  they  may  be  revoked  or  repealed  for  good  cause,  M 
for  fraud  or  mistake,  by  the  court  which  granted  them. 

Pbosatb  Courts  mat  Admit  to  Probatb  Codicil  of  Will  which  it  haa 
already  admitted  to  probate,  though  the  codicil  is  written  upon  the  back 
of  the  same  leaf  upon  which  the  will  is  written,  and  even  after  the  tioM 
for  appealing  from  the  decree  has  passed,  if  such  codicil  escaped  atten- 
tion, and  was  not  passed  on  at  the  time  of  the  probate  of  the  origiiial 
wUl. 

Appeal  from  an  order  admitting  to  probate  the  codicil  to 
the  will  of  one  John  Waters.  Waters  died  in  June,  1851,  and 
his  will  was  within  the  same  month  admitted  to  probate.  In 
1865,  after  the  death  of  the  testator's  widow,  the  executor 
presented  for  probate  the  codicil  to  the  testator's  will,  which 
had  been  written  on  the  back  thereof,  and  inadvertently 
omitted  in  the  probate.  Both  will  and  codicil  were  regularly 
executed  and  attested.  The  lower  court  admitted  the  codicil 
to  probate. 

D.  Roberts^  for  the  appellant. 
O.  Wheatlandj  for  the  appellee. 

By  Court,  Gray,  J.  The  decision  of  this  case  involyes  an 
interesting  question  of  the  extent  of  the  powers  of  courts  of 
probate,  upon  which  there  has  been  no  express  adjudication  in 
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this  commonwealth,  but  to  which  a  consideration  of  the  prece- 
dents and  authorities  on  the  subject  furnishes  a  satisfactory 
answer. 

The  jurisdiction  over  the  probate  of  wills  and  granting  ad- 
ministrations is  peculiar.  It  was  derived  from  the  civil  law 
through  the  ecclesiastical  courts  of  England,  and  was  granted 
by  the  province  charter  to  the  governor  and  council,  who  ap- 
pointed judges  of  probate  in  the  different  counties  as  their 
delegates,  from  whom  an  appeal  lay  to  them;  and  this  appel- 
late power  was  continued  in  the  governor  and  council  after  the 
establishment  of  the  state  constitution  until  the  end  of  the 
Revolution,  when  it  was  transferred  to  this  court,  still,  how- 
ever, keeping  the  probate  jurisdiction  distinct  from  those  of 
common  law  and  equity:  Anc.  Chart.  32;  Gk>vemor  Pownall's 
Message  to  his  Council  in  1760,  Quincy,  573;  Constitution  of 
Massachusetts,  c.  3,  sec.  5;  Stats.  1783,  c.  46;  Peters  v.  Petert^ 
8  Cush.  540-542.  The  jurisdiction  of  courts  of  probate  in 
Massachusetts,  differing  in  this  respect  from  those  of  England 
and  of  some  other  states,  includes  wills  of  real  estate  as  well 
as  of  personal  property:  Anc.  Chart.  32;  Laughton  v.  Atkins^ 
1  Pick.  549,  and  cases  cited;  R.  S.,  c.  62,  sec.  32,  and  com- 
missioners' note;  Oen.  Stats.,  c.  92,  sec.  38. 

Decrees  of  probate  courts  in  matters  of  probate,  within  the 
authority  conferred  upon  them  by  law,  are  conclusive  upon 
the  courts  of  common  law,  and  cannot  be  reversed  by  writ  of 
error  or  certiorari:  IhMin  v.  Chadboumy  16  Mass.  441;  Smith  v, 
JiicCj  11  Id.  513;  Peters  v.  Peters^  8  Cush.  529.  Nor  can  they 
be  set  aside  in  equity  even  for  fraud:  Kerrich  v.  Bransbyf  7 
Brown  Pari.  C,  2d  ed.,  437;  S.  C,  sub,  nom.  Herridge  v. 
Bransbyy  2  Lee,  563;  Bamesly  v.  Powel,  1  Ves.  Sr.  287;  Allen 
V.  Macpfierson,  1  Phillips,  145,  146;  S.  C,  1  H.  L.  Cas.  211, 
220,  221,  225,  231,  234;  Oaines  v.  Chew,  2  How.  641,  645,  646; 
Sever  v.  Russell,  4  Cush.  513  [1  Am.  Dec.  811].  But  the  very 
authorities  cited  for  the  appellant  to  show  the  conclusiveness 
of  an  existing  probate  state  that  it  may  be  repealed  by  the 
court  which  granted  it:  NoeU  v.  TFelb,  1  Lev.  235;  S.  C,  1 
Sid.  359;  Allen  v.  Dundas,  3  Term  Rep.  125;  2  Smith's  Lead. 
Cas.,  5th  ed.,  446. 

By  the  practice  of  the  English  ecclesiastical  courts,  a  will 
may  be  proved  either  in  common  form,  ex  parte,  upon  being 
presented  by  the  executor,  or  in  solemn  form  after  notice  to  all 
parties  interested, — which  last  accords  with  our  practice  in  all 
cases  of  probate  of  wills.    When  a  will  is  proved  in  common 
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form,  the  court  may,  upon  the  eabsequent  application  of  any 
party  interested,  and  notice  to  the  executor,  at  any  time  within 
thirty  years,  order  that  will,  or  a  later  one,  if  produced,  to  be 
proved  in  solemn  form:  1  Williams  on  Executors,  5th  Am.  ed.« 
282,  300,  508;  Case  of  Executors^  Het.  77;  Ridgway  v.  Abing- 
ton,  3  Swab.  &  T.  3.  And  probate  of  a  will  granted  upon  the 
mistaken  supposition  that  the  testator  is  dead  may  be  re- 
yoked  and  canceled  by  the  court  which  granted  it:  Gtoods  of 
Napier,  1  Phillim.  83. 

Even  when  a  will  is  proved  in  solemn  form,  it  is  within  the 
jurisdiction  of  the  court,  for  sufficient  cause  shown,  to  revoke 
the  probate.  The  English  authorities  recog^ze  as  sufficient 
causes  of  revocation,  forgery  of  the  will,  fraud  in  obtaining  pro- 
bate, neglect  or  mismanagement  in  conducting  the  suit,  or  the 
production  of  a  later  will. 

The  courts  of  common  law  formerly  went  so  far  as  to  hold 
that  the  forgery  of  a  will  which  had  been  admitted  to  probate 
could  not  be  made  the  ground  of  an  indictment  until  the  pro- 
bate had  been  revoked;  but  according  to  later  and  sounder 
decisions,  the  probate,  though  conclusive  until  set  aside  of  the 
disposition  of  the  property,  does  not  protect  the  forger  from 
punishment:  Rex  v.  Vincentj  1  Strange,  481;  RafMbottom^$ 
Case,  1  Leach,  4th  ed.,  25,  note;  Rex  v.  BvMery,  Buss.  &  R. 
C.  C.  342;  Rex  v.  Gihsm,  Id.  343,  note. 

In  Bameely  v.  Powel,  1  Ves.  Sr.  254,  a  will  of  personalty, 
which  had  been  proved  in  the  ecclesiastical  ix>urt  (evidently 
in  solemn  form,  for  it  is  said  in  the  report  that  the  time  for  ap- 
peal had  lapsed,  whereas  if  it  had  been  proved  in  common  form 
only,  the  party  could,  as  we  have  already  seen,  have  had  relief 
by  citing  in  the  executor,  without  being  put  to  his  appeal),  was 
shown  to  have  been  forged;  and  Lord  Hardwicke  decreed  that 
the  party  should  consent  to  a  revocation  of  the  probate  and 
letters  testamentary,  so  as  to  enable  the  ecclesiastical  court  to 
cause  them  ''to  be  duly  revoked  according  to  the  course  of  that 
court":  S.  C,  Belt's  Supp.  150.  The  custom  and  right  of  that 
court  to  revoke  any  of  its  decrees  obtained  by  fraud  or  surprise 
are  also  recognized  in  Harrison  v.  MiteheU,  Fitz-G.  303;  S.  C, 
8ub  n^ym.  Harrison  v.  Weldon,  2  Strange,  911;  and  in  Nieol  v. 
Askew,  2  Moore  P.  G.  C.  92. 

In  a  proceeding  in  the  ecclesiastical  court  by  the  daughter 
of  a  deceased  person,  after  citation  to  an  executor  named  in  a 
will  of  his,  for  letters  of  administration  with  that  will  annexed, 
in  the  event  of  the  executor's  declining  to  take  probate,  attor- 
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DejB  intervened  in  behalf  of  the  executrix  named  in  a  later 
will,  then  residing  abroad,  propounded  this  will,  and  prayed 
letters  of  administration  with  this  will  annexed  to  be  granted 
to  them  in  her  behalf;  but  afterwards  withdrew  from  the  suit, 
and  letters  of  administration  with  the  first  will  annexed  were 
thereupon  decreed  to  the  daughter.  Upon  evidence  that  the 
attorneys  withdrew  from  that  suit  for  want  of  funds  and  defect 
in  their  power  of  attorney,  and  because  the  daughter's  husband 
assured  them  that  he  could  prove  the  later  will  to  be  a  forgery, 
Sir  John  NichoU  held  that  the  executrix  named  in  the  second 
will,  and  a  fortiori  any  other  party  interested  under  it,  was  not 
barred  from  repropounding  it,  and  said:  ''It  must  be  remem- 
bered that  there  has  still  been  no  sentence,  either  for  or  against 
the  validity  of  either  will;  and  although  in  ordinary  cases  when 
the  parties  being  present  declare  that  they  proceed  no  further, 
or  duly  authorize  a  practitioner  to  take  that  step  for  them,  the 
court,  as  far  as  it  legally  can,  will  hold  them  bound;  yet  it 
would  be  unjust  and  inequitable  not  to  make  great  allowance 
in  this  respect  for  a  case  circumstanced  as  the  present  is": 
Trower  v.  Coz,  1  Add.  Ecc.  219.  And  in  Hayle  v.  Hasted^  1 
Cart.  Ecc.  240,  Sir  Herbert  Jenner  stated  the  rule  to  be  that 
parties  whose  interests  were  affected  by  a  will  previously  proved 
in  solemn  form  might  call  in  the  probate  and  require  the  will 
to  be  repropounded,  upon  showing  'Hhat  there  has  been  fraud 
or  collusion  practiced  to  their  prejudice,  or  that  there  has  been 
neglect  or  miraianagement  in  the  conduct  of  the  suit." 

In  WUki/nson  v.  Robinatmy  14  Jur.  72,  the  same  judge  decreed 
probate  of  a  later  will  notwithstanding  an  earlier  will  had 
already  been  admitted  to  probate  and  the  executrix  named 
therein  was  out  of  the  jurisdiction  and  could  not  be  cited.  All 
the  text-books  most  relied  on  as  guides  in  matters  of  practice 
of  this  kind  state  that  probate  of  a  will,  either  in  common  or 
solemn  form,  may  be  revoked  on  evidence  of  fraud  in  the  proof, 
or  of  a  later  will:  Wentw.  Off.  Ex.  48;  Toller,  78,  74;  1  Wil- 
liams on  Executors,  399,  608. 

In  the  analogous  case  of  letters  of  administration,  it  is  now 
well  settled  in  England,  and  in  many  of  the  United  States, 
that  they  may  be  revoked  for  sufficient  cause  by  the  court 
which  granted  them:  1  Williams  on  Executors,  509-512,  521, 
£24,  and  notes.  The  English  court  of  common  pleas  recently 
refused  to  stay  an  action  at  law  by  an  administrator  appointed 
by  the  ecclesiastical  court  on  affidavits  that  the  deceased  had 
left  a  will  appointing  an  executor;  Mr.  Justice  Williams  say- 
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Ing:  ''Where  letters  of  administration  have  been  improperly 
obtained  or  improvidently  granted,  the  proper  and  only  course 
is  to  go  to  the  ecclesiastical  court  to  get  them  revoked  " :  Prosper 
V.  Wagner,  1  Com.  B.,  N.  S.,  296. 

Beside  the  opportunity  of  obtaining  revocation  of  a  decree 
of  the  ecclesiastical  court  in  certain  cases,  the  law  of  England 
gave  a  right  of  appeal  in  every  case;  and  after  a  decision  in 
the  highest  court,  the  king,  in  the  discretionary  exercise  of  his 
prerogative,  upon  the  advice  of  the  chancellor,  might  grant  a 
commission  of  review:  1  Williams  on  Executors,  493  et  seq.; 
Matthews  v.  Warner,  4  Ves.  186-211,  and  notes;  S.  C,  6  Ves. 
23.  But  the  present  existence  here  of  such  a  discretionary 
power,  either  in  the  executive  or  the  legislature  (though  not 
unlike  that  of  granting  new  trials  and  reviews  in  actions  at 
law,  which  was  freely  exercised  by  the  general  court  of  the 
province  when  unrestrained  by  any  written  constitution),  is 
irreconcilable  with  the  separation  of  the  executive,  legislative, 
and  judicial  departments  by  the  constitution  of  the  common- 
wealth: MerriU  v.  Sherburne,  1  N.  H.  199  [42  Am.  Dec.  52]; 
Lewis  V.  Webb,  3  Greenl.  326;  Holden  v.  James,  11  Mass.  396 
[6  Am.  Dec.  174];  Denny  v.  Mattoon,  2  Allen,  378,  379  [79 
Am.  Dec.  784],  and  other  cases  there  cited. 

The  records  of  the  governor  and  council,  sitting  in  a  judicial 
capacity  as  the  supreme  court  of  probate  of  the  province,  throw 
much  light  upon  the  practical  construction  of  the  extent  of 
the  power  of  revocation  incidental  to  the  probate  jurisdiction, 
and  show  that  such  a  power  was  frequently  exercised  in  cases 
of  fraud  or  mistake,  whether  in  every  instance  wisely  we  need 
not  inquire.  A  few  examples,  out  of  many  which  might  be 
selected,  will  afford  sufficient  evidence  that  the  power  was 
adopted,  used,  and  approved  in  the  province,  and  usually  prac- 
ticed on  in  the  courts  of  law,  and  therefore  continued  to  exist 
after  the  adoption  of  the  constitution,  unless  modified  or  taken 
away  by  the  legislature:  Constitution  of  Massachusetts,  c.  6, 
art.  6. 

In  1705,  upon  a  hearing  before  the  governor  and  councU  of 
''a  challenge  made"  on  behalf  of  Anthony  Penn  to  an  instru- 
ment which  had  been  admitted  to  probate  in  the  county  court 
of  Suffolk  m  1688-89  as  the  will  of  his  uncle,  William  Penn, 
of  Braintree,  the  question  was  put  ''whether  there  do  appear 
in  the  law  a  forgery  or  perjury  to  void  the  wHl,"  and  resolved 
in  the  negative.  But  upon  a  new  petition  in  1716  by  the  same 
nephew  and  by  a  niece  of  the  testator,  alleging  that  after  the 
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probate  it  was  declared  by  one  of  the  subscribing  witnesses  to 
the  will  that  it  was  forged  and  contrived  after  the  testator's 
decease  by  the  person  who  presented  it  for  probate,  the  gov- 
ernor and  council,  after  notice  and  hearing,  made  a  final  de- 
cree declaring  the  will  null  and  void:  Council  Rec.  1705,  fol. 
176;  1716,  fols.  466,  466,  477. 

In  1725,  Judge  Samuel  0ewall  (then  chief  justice  of  the 
province),  as  judge  of  probate  in  Suffolk,  revoked  letters  of 
administration  which  he  had  previously  granted  on  the  estate 
of  Benjamin  Bates  to  his  son  of  the  same  name,  and  granted 
letters  of  administration  de  bonis  non  to  Stephen  Boutineau. 
In  ''an  action  of  trespass  and  ejectment,"  brought  by  Bouti- 
neau to  recover  land  of  his  intestate,  the  defendants  claimed 
title  under  a  sale  by  the  first  administrator  by  license  of  court; 
the  jury,  upon  a  iriLi  in  the  superior  court  of  judicature,  re- 
turned a  special  verdict  that  "if  the  judge  of  probate  had 
power  to  revoke  the  former  letters  of  administration  granted 
to  Benjamin  Bates,  and  to  grant  letters  of  administration 
de  boniB  nony  etc.,  to  the  plaintiff,"  then  they  found  for  the 
plaintiff,  otherwise  for  the  defendant.  And  the  court  gave 
judgment  for  the  defendant.  Boutineau  then  presented  a 
petition  to  the  governor  and  council,  representing  that  by  that 
judgment  his  administration  was  disallowed,  and  the  power  of 
the  judge  of  probate  to  revoke  the  former  letters  of  adminis- 
tration and  grant  new  ones  in  effect  denied;  and  praying  that 
his  letters  of  administration  might  be  confirmed  or  he  be  other- 
wise relieved;  upon  which  the  governor  and  council,  after 
notice  and  hearing,  resolved  that  the  letters  granted  to  him 
were  ''good,  valid,  and  effectual  in  the  law."  He  then  applied 
to  the  general  court  for  a  review  of  his  action  at  law,  which, 
after  notice  and  hearing,  was  granted,  and  another  trial  was 
had  in  the  superior  court  of  judicature,  resulting  in  a  verdict 
for  him,  upon  which  judgment  was  rendered:  Boutineau  v. 
BiUings,  Rec.  1726,  fols.  71,  72;  Council  Rec.  1725-1726,  fols. 
348,  349,  355;  13  General  Court  Rec.  145,  184. 

In  1757,  a  division  of  the  estate  of  Phinehas  Adams  among 
his  heirs  by  commissioners  appointed  by  Judge  Hutchinson 
as  judge  of  probate  was  returned  to  the  probate  court  of  Suf- 
folk County;  but  the  fees  thereon  not  being  paid,  the  usual 
form  of  acceptance  was  not  written  upon  it  by  the  register, 
nor  signed  by  the  judge,  nor  the  return  recorded,  but  it  was 
filed  with  other  papers,  and  forgotten.  The  parties,  supposing 
the  return  to  be  accepted  in  form,  entered  upon,  improved,  and 
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made  conveyances  of  the  parts  respectively  assigned  to  them. 
In  1762,  Judge  Hutchinson  (who  was  then  also  lieutenant- 
governor  and  chief  justice  of  the  province,  as  well  as  judge  of 
probate  for  Suffolk)  discovered  the  mistake,  and  after  notice 
and  hearing,  entered  and  signed  an  acceptance  of  the  return 
nuTic  pro  time,  and  submitted  the  question  of  the  validity  of 
this  acceptance,  with  other  questions  in  the  case,  to  the  su- 
preme court  of  probate,  who  do  not  appear  by  the  record  to 
have  directly  affirmed  it  (as  they  did  the  return  upon  the 
main  question  submitted  to  them),  but  certainly  did  not  dis- 
approve it,  for  the  records  of  the  inferior  court  of  probate  show 
that  the  estate  was  afterwards  settled  there  according  to  this 
division:  Supr.  Prob.  Rec.  1762,  fols.  22-24;  Suffolk  Prob.  Rec. 
1763,  lib.  61,  fols.  199,  200;  1764,  lib.  63,  fol.  67. 

In  a  subsequent  case,  both  of  the  executors  named  in  the 
will  of  William  Brown,  Jr.,  died  after  accepting  the  trust,  the 
survivor  having  appointed  Joseph  Sherburne  his  executor. 
Yet  the  judge  of  probate  in  Essex  appointed  John  Brown  ad- 
ministrator de  bonis  non  with  the  will  annexed  of  WillianL 
Sherburne  appealed  to  the  supreme  court  of  probate,  who,  in 
1766,  after  argument  by  counsel,  and  against  the  opinion, 
though  with  the  final  concurrence,  of  Governor  Bernard  (who 
had  himself  been  a  deputy  registrar  of  one  of  the  ecclesiastical 
courts  in  England),  decreed  that  the  administration  be  granted 
to  Sherburne,  and  that  upon  his  giving  bond  to  the  supreme 
court  of  probate  for  the  performance  of  his  trust,  and  taking 
out  letters  of  administration,  the  decree  of  the  judge  of  pro- 
bate be  reversed,  and  the  letters  granted  by  him  revoked. 
Sherburne,  by  writing  filed  in  the  supreme  court  of  probate, 
declared  himself  ready  to  give  such  a  bond,  but  apparently 
never  gave  one.  Upon  a  new  petition  filed  by  Sherburne  in 
1771,  after  Judge  Hutchinson  had  become  governor,  the  su- 
preme court  of  probate,  after  notice  to  John  Brown,  ordered  its 
own  decree  to  be  set  aside,  and  the  decree  of  the  judge  of  pro- 
hate  reversed  unconditionally,  upon  the  ground  that  the  peti- 
tioner, as  executor  of  the  surviving  executor,  was  by  law 
executor  of  the  first  testator:  Supr.  Prob.  Rec.  1766-1771,  fols. 
46-48,  80,  81,  and  papers  on  file.  That  rule  of  the  common 
law  was  abolished  here  after  the  Revolution:  Stats.  1783,  c.  24, 
sec.  19;  R.  S.,  c.  63,  sec.  10;  Qen.  Stats.,  c.  93,  sec.  9. 

The  authority  of  the  probate  court  to  revoke  its  own  decrees 
is  expressly  recognized  and  declared  by  the  statutes  of  the 
commonwealth  in  some  cases.    By  Stats.  1817,  c.  190,  re- 
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enacted  in  the  R.  S.,  c.  64,  see.  16,  and  Oen.  Stats.,  c.  94,  sec. 
6,  if  after  the  grant  of  letters  of  administration  as  of  an  intes- 
tate estate  a  will  is  duly  proved  and  allowed,  the  first  admin- 
istration shall  be  revoked.  This  accords  with  the  practice  of 
the  ecclesiastical  courts  in  England  both  before  and  since  our 
Revolution:  Catolus  v.  Lynehj  1  Lee,  13;  Baler  v.  RusteUj  1  Id. 
167;  Prasaer  v.  Wagner,  1  Com.  B.,  N.  S.,  295.  By  the  R.  S., 
c.  83,  sec.  31,  re-enacted  in  the  Gen.  Stats.,  c.  117,  sec.  24,  any 
warrant  or  commission  for  the  appraisement  of  an  estate,  for 
examining  the  claims  on  an  insolvent  estate,  for  the  partition 
of  real  estate,  or  for  the  assignment  of  dower,  may  be  revoked 
by  the  judge  of  probate  for  any  sufficient  cause.  This  section 
was  proposed  by  the  commissioners  on  the  R.  S.,  as  they  state 
in  their  report,  "only  to  prevent  doubt,  as  it  is  supposed  that 
the  judge  of  probate  already  possesses  the  power  here  granted  ": 
Note  of  Commissioners  to  R.  S.,  c.  88,  sec.  29.  And  the  ex- 
istence of  such  a  power  was  recognized  by  the  supreme  court 
of  the  United  States  in  Thompeon  v.  ToImi«,  2  Pet.  163. 

In  Clark  v.  Wright,  3  Pick.  67,  in  which  a  will  alone  had 
been  admitted  to  probate  in  the  court  below,  from  which  a 
oodicil  had  been  fraudulently  torn  off,  Chief  Justice  Parker 
•aid:  "The  court  have  no  doubt  that  the  codicil  may  and 
ought  to  be  proved.  It  will  be  for  the  piirty  claiming  under  it 
to  consider  whether  he  will  make  application  here  or  before 
the  judge  of  probate  to  have  it  allowed."  As  that  case  arose 
an  appeal  from  the  original  probate,  the  codicil  was  allowed 
upon  petition  to  this  court  in  the  same  cause,  so  that  it  be- 
came unnecessary  to  consider  the  extent  of  the  power  of  the 
probate  court  upon  a  new  application.  The  final  decree  in- 
deed affirmed  the  decree  below  which  had  admitted  the  will  to 
probate,  and  then  proceeded  to  declare  the  codicil  also  proved: 
Clark  V.  Wright,  8  Pick.  69,  note;  but  probate  decrees  usually 
allow  a  will  and  codicil  as  distinct  instruments,  and  the  fact 
of  their  being  such  may  affect  their  construction:  See  WeddaU 
V.  Nix(m,  17  Beav.  166;  Goods  of  Oreig,  L.  R.  1  Pro.  &  D. 
72;  BaiUie  v.  Butterfield,  1  Cox,  892.  In  Newman  v.  Jenkins^ 
10  Pick.  516,  this  court  said:  '*So  long  as  the  letters  of  admin- 
istration stand  unrecalled,  they  are  evidence  of  the  death.'^ 
In  Emery  v.  Hildreth,  2  Gray,  231,  232,  Mr.  Justice  Thomas 
said  that  the  validity  of  a  decree  of  the  probate  court  ap- 
pointing an  administrator,  if  objected  to  by  one  of  the  parties 
«ititled  to  administration,  on  the  ground  that  he  had  no  no- 
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tice,  "  could  be  tried  only  in  the  probate  court,  or  in  this  court 
sitting  as  the  supreme  court  of  probate." 

In  Stetson  y.  BasSy  9  Pick.  80,  Mr.  Justice  Wilde,  delivering 
the  opinion  of  the  court,  said:  ^'We  think  there  can  be  no 
doubt  of  the  right  and  authority  of  a  judge  of  probate  to  open 
an  account  settled  for  the  purpose  of  correcting  a  manifest 
mistake.  In  the  proceedings  of  all  courts  errors  and  mistakes 
will  occur,  and  frequently  without  the  fault  of  either  party, 
and  justice  requires  that  some  method  should  be  provided  for 
the  correction  of  such  errors  and  mistakes,  in  whatever  court 
they  may  occur.  In  courts  of  common-law  jurisdiction  the 
remedy  is  by  writ  of  error,  motionfor  new  trial,  or  application 
for  a  writ  of  review;  but  these  remedies  are  not  applicable  to 
the  proceedings  of  a  court  of  probate.  In  that  court,  when  a 
mistake  is  made  in  the  settlement  of  an  account,  the  course  is 
to  apply  to  the  judge  of  probate  for  the  correction  of  the  mis- 
take, by  petition,  or  to  state  the  amount  claimed  in  a  new  ac- 
count, unless  when  the  mistake  is  discovered  the  party  has  a 
right  of  appeal  by  which  it  may  be  corrected  in  this  court. 
This  practice  seems  to  be  well  settied,  and  in  several  cases  has 
received  the  sanction  of  this  court.  It  is  indeed  essentially 
necessary  for  the  furtherance  of  justice,  and  ought  not  to  be 
too  strictly  limited."  The  authority  of  courts  of  probate  to 
correct  errors  in  their  decrees  on  administration  accounts,  even 
when  in  terms  final,  upon  clear  proof  of  fraud  or  mistake  in 
a  point  not  once  actually  presented  and  passed  upon,  has  been 
repeatedly  sustained  by  this  court,  and  by  the  highest  courts 
of  Vermont  and  New  York,  and  is  now  affirmed  in  this  state 
by  statute:  Field  v.  Hitchcock,  14  Pick.  405  [28  Am.  Dec.  288]; 
Boynton  v.  Dyer,  18  Pick.  5;  Adams  v.  Adams,  21  Vt  166, 167, 
and  cases  cited;  Pew  v.  Hastings,  1  Barb.  Ch.  452;  Sipperiy 
V.  Baucus,  24  N.  Y.  46;  R.  S.,  c.  67,  sec.  10;  Gen.  Stats.,  c.  98, 
sec.  12.  A  court  of  probate  has  no  more  power  by  a  decrea 
establishing  one  testamentary  instrument  to  preclude  the  sub* 
sequent  probate  of  a  later  one  never  before  brought  to  its  no- 
tice than  by  a  decree  approving  one  account  to  discharge  an 
administrator  from  responsibility  for  assets  not  actually  ac- 
counted for. 

In  none  of  the  judgments  of  this  court  to  which  the  appel- 
lant has  referred  was  it  necessary  to  pass  upon  the  power  of 
the  court  of  probate  to  revoke  or  correct  its  own  decrees. 

The  decision  and  opinion  in  Peters  v.  Peters,  8  Cush.  629, 
were  limited  to  the  question  of  the  appellate  powers  of  this 


Jan.  1866.]  Watbbs  v.  Sticknxt.  131 

court,  either  as  a  oonrt  of  probate  or  aa  a  oonrt  of  common 
law,  in  probate  matters.  In  the  very  passage  cited  for  the  ap- 
])ellant,  Chief  Justice  Shaw  limited  his  statement  accordinglji 
saying:  "We  believe  that  when  the  legislature  vested  this  ju* 
risdiction  in  judges  of  probate,  and  created  a  supreme  court  of 
probate  with  a  full  appellate  jurisdiction,  allowing  an  appeal 
within  a  short  limited  time,  with  a  power  in  this  court  to  en- 
large that  time  in  case  of  accident  or  mistake,  they  did  all 
they  intended  to  do  in  providing  for  the  revision  of  decrees  in 
probate  matters  by  appeal ":  Id.  542,  543.  The  chief  justice 
had  already  said  at  the  outset  of  his  elaborate  discussion  of 
that  question:  '*It  may  be  proper  to  premise  that  the  peculiar 
and  appropriate  jurisdiction  of  the  probate  courts  in  this  com- 
monwealth, embracing  the  probate  of  wills,  granting  adminis- 
trations, and  their  incidents,  is  precisely  that  which  was  and 
still  is  exercised  by  the  ecclesiastical  courts  of  Great  Britain'': 
Id.  536. 

In  DtMin  v.  CAadbovm,  16  Mass.  433,  the  only  point  de- 
cided was,  that  the  decree  of  a  probate  court  upon  the  probate 
of  a  will  was  conclusive  in  an  action  at  law.  The  case  of 
Crippen  v.  Dexter^  13  Gray,  330,  involved  only  the  conclusive- 
ness of  the  decree  of  a  probate  court  of  another  state  upon  the 
validity  of  a  will  on  a  subsequent  application  to  prove  the  will 
in  this  state;  and  the  mention  of  the  importance  of  making 
proof  of  a  will  once  for  all  and  for  all  purposes,  inasmuch  as 
it  determines  the  condition  of  a  deceased  person's  estate,  and 
whether  it  must  be  settled  as  an  estate  testate  or  intestate, — 
though  showing  strong  ground  for  holding  the  probate  of  a 
will  in  one  court  to  be  conclusive  upon  all  property,  real  as 
well  as  personal,  everywhere, — cannot  be  held  to  imply  that 
errors  in  that  probate,  arising  out  of  mistake  or  fraud,  are  be- 
yond all  remedy  in  the  same  court.  There  is  no  reason  why 
the  probate  of  a  will  which  does  not  express  the  last  intentions 
of  the  testator  should  be  held  irrevocable  more  than  letters  of 
administration  issued  upon  the  supposition  that  the  deceased 
died  intestate;  and  it  has  been  directly  adjudged  by  this  court 
that  a  will  may  be  proved  even  thirty  years  after  the  death  of 
the  testator,  although  original  administration  could  not  by 
statute  be  granted  after  twenty  years:  Bourne  v.  Oreenleaf^ 
Essex,  1802;  S.  C.  cited  1  Pick.  117,  note  2;  3  Dane  Abr.  452; 
Shumway  v.  Holbrooky  1  Pick.  117  [11  Am.  Dec.  153];  Matey 
V.  Matey,  6  Met.  370;  Stats.  1783,  c.  36,  sec.  10;  R.  S.,  c.  64, 
sec.  13. 
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The  cases  of  White  v.  Clapp,  8  Met.  865,  and  Jenl$  y.  Hoto- 
land,  8  Oray,  536,  touched  only  the  point  that  decrees  of 
the  probate  court  in  the  partition  of  real  estate,  of  which  it 
had  jurisdiction  by  statute,  but  in  which  it  had  exceeded  its 
powers,  might  be  treated  as  void,  and  no  bar  to  a  writ  of  entry 
or  a  new  petition  for  partition.  In  Jochumaen  v.  Suffolk  8av^ 
ings  Bank  J  3  Allen,  87,  the  grant  of  administration  on  the 
estate  of  a  living  person  was  held  to  be  beyond  the  jurisdic- 
tion of  the  probate  court,  and  not  binding  on  him  in  an  action 
at  law,  as  was  fully  demonstrated  on  principle  and  authority; 
and  the  statement  on  page  95,  that  the  only  opportunity  for 
revising  or  modifying  a  decree  of  the  court  of  probate  was  by 
appeal  within  thirty  days,  or  petition  to  this  court  for  leave  to 
appeal  within  one  year,  was  not  necessary  to  the  decision. 

The  dictum  of  Chief  Justice  Marshall  in  OriffUh  v.  Frazier, 
8  Cranch,  25,  that  '^  letters  testamentary,  when  once  granted, 
are  not  revocable  by  the  ordinary,"  must  be  applied  to  the 
case  before  him,  in  which  the  only  ground  alleged  for  the  ap- 
pointment by  the  ordinary  in  South  Carolina  of  an  adminis^ 
trator  de  bonis  nan  was  the  executor's  absence  from  the  state, 
which  had  been  held  by  the  highest  court  of  that  state  to  be 
no  sufficient  ground  for  revoking  the  letters  testamentary; 
and  if  understood  as  laying  down  a  universal  rule,  is  incon- 
sistent with  subsequent  judgments  of  the  supreme  court  of  the 
United  States,  recognizing  the  power  of  a  court  of  probate  to 
revoke  the  probate  of  a  will,  or  admit  a  later  will  to  probate, 
which,  by  reason  of  fraud  or  otherwise,  had  not  been  brought 
to  its  knowledge  at  the  time  of  approving  the  earlier  will: 
Oaines  v.  Chew^  2  How.  641,  646;  Oaines  v.  Hennen^  24  Id. 
667. 

The  authority  of  courts  of  probate  in  this  respect  has  been 
fiiUy  sustained  in  the  courts  of  many  states.  In  Bcwen  v. 
Johnson^  5  R.  I.  119,  120  [73  Am.  Dec.  49],  the  supreme  court 
of  Rhode  Island  held  that  the  power  to  revoke  a  probate  once 
granted,  although  nowhere  expressly  recognized  in  the  stat- 
utes of  that  state,  was  a  just  and  necessary  power  to  be  im- 
plied from  the  statute  conferring  general  authority  to  "  take 
the  probate  of  wills  and  grant  administration  on  the  estates 
of  deceased  persons,"  and  might  be  exercised  incidentally  to 
an  application  for  the  probate  of  a  later  will.  In  Muir  v. 
Trustees  of  Orphan  House,  3  Barb.  Ch.  481,  Chancellor  Wal- 
worth, exercising  an  appellate  probate  jurisdiction,  said:  ^'The 
probate  of  a  will  of  personal  property,  whether  such  probate 
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was  obtained  by  a  summary  or  a  plenary  proceeding,  if  granted 
by  the  proper  testamentary  court,  is  conclusive  evidence  of  the 
due  execution  of  such  will,  until  such  probate  has  been  called 
in  or  annulled  by  such  court,  or  has  been  reversed  on  appeal 
to  the  proper  tribunal ";  thus  recognizing  the  power  of  the 
surrogate  to  call  in  or  annul  the  probate,  notwithstanding 
that,  by  the  statutes  of  that  state  (as  by  our  own),  every  will 
was  proved  in  solemn  form,  after  citation  to  all  parties  inter- 
ested; and  that  the  next  of  kin,  if  they  had  not  appeared  and 
contested  the  will  upon  the  probate  thereof,  might  come  in 
and  do  so  within  one  year.  The  decree  of  the  judge  of  pro- 
bate in  the  case  before  us  is  very  like  one  passed  by  Mr.  Sur- 
rogate Bradford  in  the  corresponding  court  for  the  county  of 
New  York,  in  Campbell  v.  Logan,  2  Bradf.  90,  allowing  a  codi- 
cil to  be  presented  for  probate,  after  the  will  had  been  estab- 
lished and  allowed  on  a  previous  day,  and  upon  due  proof,  to 
be  admitted  to  probate  as  together  with  the  will  constituting 
tiie  last  will  and  testament  of  the  deceased.  The  courts  of 
appeals  of  Maryland  and  Virginia  have  held  that,  notwith- 
standing any  lapse  of  time  after  the  probate  of  a  will,  a  later 
will  of  the  same  testator  might  be  admitted  to  probate  by  the 
court  which  granted  the  first  probate:  Clagett  v.  Hawkins,  11 
Md.  381;  SchulU  v.  Schultz,  10  Gratt.  358  [60  Am.  Dec.  335]. 
The  supreme  court  of  North  Carolina  has  held  that  letters 
testamentary  issued  to  two  executors  named  in  a  will,  one  of 
whom  was  made  sole  executor  by  a  codicil,  might  be  revoked 
as  to  the  other  by  the  county  court  of  probate  of  its  own 
motion  at  a  subsequent  term:  Cowaty  Court  of  Mecklenburg  v. 
BisseUy  2  Jones,  389.  And  in  New  Jersey  and  Alabama  it 
has  been  held  that  a  probate  granted  without  notice  might  be 
vacated  by  the  court  on  the  application  of  a  party  entitled  to 
notice:  Lawrence's  Will,  7  N.  J.  Eq.  215;  Roy  v.  Segrist,  19  Ala. 
810. 

In  the  face  of  these  authorities,  it  is  impossible  to  deny  the 
power  of  a  court  of  probate  to  approve  a  subsequent  will  or 
codicil  after  admitting  to  probate  an  earlier  will  by  a  decree 
the  time  of  appealing  from  which  is  past;  or  to  correct  errors 
arising  out  of  fraud  or  mistake  in  its  own  decrees.  This 
power  does  not  make  the  decree  of  a  court  of  probate  less  con- 
clusive in  any  other  court,  or  in  any  way  impair  the  probate 
jurisdiction;  but  renders  that  jurisdiction  more  complete  and 
effectual,  and  by  enabling  a  court  of  probate  to  correct  mis- 
takes and  supply  defects  in  its  own  decrees,  better  entitles 
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them  to  be  deemed  conclusive  upon  other  courts.  There  is 
no  reason  to  apprehend  that  such  a  power  may  be  unjustly 
exercised.  It  is  vested  in  the  same  court  which  is  intrusted 
with  the  original  jurisdiction  over  all  probates  and  adminis- 
trations. No  decree  admitting  a  later  instrument  to  probate, 
or  modifying  or  revoking  a  protate  already  granted,  can  be 
made  without  notice  to  all  parties  interested;  every  party 
aggrieved  by  the  action  of  the  probate  court  has  the  right  of 
appeal  to  this  court;  and  an  application  of  this  nature,  when 
one  will  has  already  been  proved,  would  never  be  granted  ex- 
cept upon  the  clearest  evidence.  The  new  decree  would  not 
necessarily  avoid  payments  made  or  acts  done  under  the  old 
decree  while  it  remained  unrevoked:  AUen  v.  Lhmdas,  3  Term 
Rep.  125;  Appeal  of  PeebleSj  15  Serg.  &  R.  39;  Kittredge  v. 
Folsom,  8  N.  H.  98;  Stone  v.  Peaaley,  28  Vt.  720;  1  Williams 
on  Executors,  520,  622. 

The  report  now  before  us  presents  no  question  upon  the  ex- 
tent of  the  operation  of  such  a  new  decree  passed  after  the 
•estate  has  been  conveyed  or  improved;  and  shows  a  proper 
"case  for  the  exercise  of  the  power. 

The  will  and  codicil  were  both  executed.and  attested  accord- 
ing to  law.  No  fraud  is  shown  in  either  party.  Nor  can  it  be 
«aid  that  either  has  been  guilty  of  such  want  of  diligence  as 
should  forfeit  any  rights  which  that  party  has  or  represents. 
The  executor  may  well  have  been  misled  by  the  letters  testa- 
mentary issued  to  him  under  the  seal  of  the  probate  court, 
annexed  to  which  was  a  copy  of  the  codicil  as  well  as  of  the 
will;  and  until  the  death  of  the  widow  and  tenant  for  life, 
there  was  no  difference  between  the  will  and  the  codicil  in 
the  disposition  of  the  estate.  On  the  other  hand,  the  de- 
scendants entitled  in  remainder  under  the  will  would  natu- 
rally rely  upon  the  record  of  the  probate  court,  on  which  the 
codicil  did  not  appear.  That  record  (as  well  as  the  facts 
proved  at  the  hearing,  which  would  hardly  be  admissible  if 
they  contradicted  it)  shows  that  the  codicil  was  not  brought 
to  the  notice  of  the  judge  of  probate  when  he  approved  the 
will.  The  mistake  may  have  been  occasioned  by  inattention 
or  oversight  of  the  counsel  or  the  testifying  witness,  or  pos- 
sibly of  the  judge;  but  the  delay  in  discovering  it  is  fairly 
attributable  to  the  carelessness  of  the  register  in  annexing  a 
copy  of  the  unproved  codicil  to  the  letters  testamentary. 

This  mistake  cannot  be  corrected  by  any  proceeding  at 
common  law  or  in  equity.    The  time  for  appealing  from  the 
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first  decree  approving  the  will  is  long  since  past  This  coari 
has  no  original  probate  jurisdiction,  and  in  the  exercise  of  its 
appellate  jurisdiction  from  the  probate  court  can  only  make 
such  decrees  as  that  court  should  have  made:  Gen.  Stats., 
c.  117,  sees.  7,  8,  16;  Orinneli  v.  Baxter,  17  Pick.  383.  Unless, 
therefore,  the  last  decree  of  the  judge  of  probate,  approving 
the  codicil,  can  be  sustained,  the  parties  claiming  under  the 
codicil  are  without  remedy. 

If  the  codicil  had  been  on  a  separate  paper,  not  known  to 
the  parties  at  the  time  of  the  probate  of  the  will,  but  now  re- 
cently  discovered,  there  could  be  no  doubt  of  the  power  and 
the  duty  of  the  probate  court  to  admit  it  to  probate.  The  tad 
that  it  is  on  the  same  paper  does  not  change  the  reason  of  the 
thing,  as  it  has  never  in  fact  been  passed  upon  by  the  judge  of 
probate. 

The  lapse  of  time  since  the  death  of  the  testator  and  the 
probate  of  the  will  should  lead  the  court  closely  to  scrutinise 
the  evidence  offered,  but  is  no  positive  bar.  If  no  will  had 
yet  been  proved,  the  lapse  of  time  would  not  prevent  both  will 
and  codicil  from  being  proved  now.  The  fact  that  a  will  has 
been  already  proved  affords  no  reason  for  imposing  stricter  lim- 
itations upon  the  proof  of  a  codicil,  whether  the  omission  to 
prove  it  sooner  has  been  occasioned  by  ignorance  of  its  exist- 
ence, by  firaudulent  suppression  of  it,  or  by  an  innocent  but 
mistaken  belief  that  it  has  been  already  proved.  It  would  be 
peculiarly  unjust  to  make  any  difference  in  this  case  on  ac- 
count of  the  former  probate  of  the  will,  inasmuch  as  that  will 
gave  the  testator's  children  after  the  death  of  his  widow  the 
same  interest  in  the  land  which  they  would  have  had  if  he 
had  died  intestate,  and  they  would  therefore,  according  to  a 
fiamiliar  rule  of  law,  take  the  estate  as  his  heirs,  and  not  by 
virtue  of  the  will:  EUU  v.  Page,  7  Cush.  161;  Sedgtoick  v. 
Minoty  6  Allen,  171. 

We  are  therefore  satisfied  that  the  decree  of  the  judge  of 
probate  now  appealed  from  is  correct  in  principle  and  accord- 
ing to  precedent.  But  as  the  case  involves  an  important  ques- 
tion of  law,  upon  which  the  appellant  might  reasonably  desire 
the  opinion  of  this  court  as  the  supreme  court  of  probate,  the 
common  rule  in  probate  causes  must  be  followed,  and  no  costs 
allowed  to  either  party:  Osgood  v.  Breedj  12  Mass.  536;  Wood* 
hiry  V.  Obeavj  7  Gray,  472. 

Decree  aflGbrmed. 
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PowsB  or  CouBTB  01  Pbobats  to  Bbvokb  PiumAXS  (39  Wiua»  OB  Pbo- 
BATB  ADDinoHAL  WiLL  0&  CoDidL. — The  detemuziatioii  of  this  qnestion 
naoeBBitatea,  to  a  oertatn  extent^  an  exammatioii  of  the  geoeral  powers  and 
jnrisdiction  of  courts  of  probate.  These  cooits  are  often  spoken  of  as  oonrta 
of  inferior  jurisdiction;  but  in  the  sense  in  which  the  term  "inferior  "  is  gen- 
enlly  used,  the  statement  is  inaccurate:  Peten  v,  PHa%  8  Gush.  629;  8t»am» 
V.  Wriffhi,  51  N.  H.  609.  They  are  in  reality  courts  of  a  limited  but  nol 
inferior  jurisdiction,  having  general  powers,  though  only  over  a  partieular 
class  of  cases:  Propst  y.  Afeadow»,  13  HL  157;  Adamt  y.  Adcans,  22  Vt.  60. 
The  subjects  to  which  their  jurisdiction  extends  is  generally  prescribed 
by  statute.  Over  these  matters,  however,  they  have  general  and  plenary 
powers.  Their  juxtsdiotton  is  not  limited  to  granting  or  refusing  the  precise 
relief  asked,  but,  acting  within  their  jurisdiction,  they  may  grant  any  relief 
consistent  with  the  facts  proved  or  admitted,  and  which  the  justice  of  the 
case  demands:  Tryon  v.  Farfuworff^  80  Wis.  677;  Brodk  t.  dkappel,  84  Id. 
405.  They  are  also^  generally,  courts  of  reoeird.  It  appearing,  therefore,  thai 
they  are  courts  of  general  jurisdiction  as  to  the  matters  over  which  tlief 
have  power,  it  f oUows  that  their  decrees  as  to  such  matters  are  as  final  and 
conclusive  as  the  judgments  of  any  other  court:  Freeman  on  Judgments,  see. 
319  a,  and  cases  cited  in  note  1;  Poiter  v.  WM,  2  Me.  257;  Otfywn  v.  Ckrlii, 
I  Gush.  460;  Oummingt  v.  Omnmings,  128  MasSb  271;  Da^fiOH  v.  MhOter^  2S 
Minn.  393;  Tibbiita  v.  TiUtm,  24  K.  H.  124;  Barker  v.  Barker,  14  Wis.  181; 
and  not  subject  to  collateral  attack:  Dayton  v.  JUmCur,  22  Minn.  393;  ATorv- 
land  V.  Lawrence,  23  Id.  84.  Such  decrees  cannot  be  reversed  by  courts  of 
common  law  upon  writ  of  error  or  certiorari'  DtAUn  v.  Chadbonm,  16  Maes. 
441;  Smith  v.  Bice,  11  Id.  613;  Petere  v.  Peters,  8  Gush.  629;  nor  can  they  be 
set  aside  in  equity  even  for  fraud:  Freeman  on  Judgments,  see.  608;  Kerriek 
V.  Braneby,  7  Brown  Pari.  0.  437;  AUeny.  McPhermm,  1  Phillips,  146;  Oainee 
V.  Chew,  2  How.  641;  BrodericVa  WiU,  21  WalL  603;  TompBnJi  v.  Ton^ 
kins,  1  Story,  647;  Cai{forma  v.  McOlynn,  20  Cal.  235;  Sever  v.  BueeeO,  4 
Gush.  613;  Holden  v.  Meadows,  31  Wis.  284;  Archer  v.  Meadows,  S3  Id.  166; 
But  it  likewise  follows,  as  in  the  case  of  decrees  of  other  courts  of  general 
jurisdiction,  that  probate  courts  have  power  in  furtherance  of  justice  to  re- 
voke or  set  aside  their  own  order,  in  a  direct  proceeding  therefor,  for  fraod 
or  irregularity:  Branson  v.  Pmney,  2  Finn.  186;  In  re  Fisher,  16  Wis.  667.  But 
this  power  does  not  extend  to  cases  where  the  effect  of  a  revocation  of  the 
decree  would  be  to  avoid  the  operation  of  statute  of  Umitatioua:  BeUs  v. 
SlujUen,  27  Id.  667;  or  to  impair  vested  rights  acquired  under  them:  State  v. 
Bamsey  County,  19  Minn.  117. 

Whether  the  power  of  probate  courts  to  revoke  or  set  aside  their  own 
decrees  applies  to  the  revocation  of  the  probate  of  a  will  is  one  of  the  ques- 
tions which  it  is  the  object  of  this  note  to  determine.  That  such  power  does 
exist  seems  to  be  settied  both  by  the  authorities  and  by  general  reasoning. 
To  what  extent  that  power  goes,  we  shall  see.  But  first  it  may  be  stated 
that  in  most  of  the  United  States  the  statutes  have  provided  that  the  pro- 
bate of  a  will  shall  be  conclusive,  and  not  subject  to  attack  after  a  specified 
number  of  years,  except  by  minors  when  they  come  of  age,  and  sometimes 
for  fraud. 

RevooaUon  for  Fraud,  — That  a  court  of  probate,  in  the  absence  of  statute^ 

has  power  to  set  aside  its  own  decree  admitting  a  will  to  probate  on  the 

ground  of  fraud  or  mistake  seems  to  be  settied  by  the  authorities:  Prosser  v. 

Wagner,  1  Com.  K,  N.  S.,  296;  Broderid^s  WUl,  21  Wall  509;  Allem  v.  Dut^ 

das,  3  Term  Rep.  121;  Oaines  v.  Chew,  2  How.  641;  Oaines  v.  Hemum,  94 
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Id.  607;  OlageU  t.  J7o«biw,  11  Md.  881;  Morgm  ▼.  Dodge,  44  N.  H.  268| 
OaoHfb^  ▼.  Logcm,  2  Bndl  90;  In  rt  Paiffe,  62  Bwb.  476;  Bowm  t.  Joknsom, 
6  R.  L  119;  Peeble$'s  Appeal,  16  Serg.  ft  R.  39.  In  WiMonnn,  th*  matter 
WM  oonrideTed  to  be  in  doubt:  Areker  ▼.  MeadcwB,  33  Wis.  166;  bat  the 
coort  said  that  if  the  power  did  not  exist  in  the  probate  oonrt^  and  courts  of 
equity  declined  to  set  aside  the  {Mrobate  of  a  will  for  fraud,  there  might  be 
a  gross  fraud  without  a  remedy.  Courts  of  equity,  as  already  stated,  Kara 
constantly  refused  to  entertain  biUs  for  relief  agahist  wills  and  probate  ob- 
tained by  fraud,  always  assuming  that  there  is  an  ample  remedy  in  the  power 
of  courts  of  probate:  Broderkk^s  WUl,  21  WaU.  603;  In  re  Paige,  62  Barb. 
476;  OampbeUY. Logan, 2  Btadt  90(  Tampiim ▼.  Tompkine,  1  Story, 647;  OaU- 
fanda  y.  McGRyim,  20  OaL  286;  Holden  y.  Meadowe,  31  Wis.  284;  Archer  ▼. 
Meadowe,  33  Id.  166.  It  is  otherwise,  however,  in  someof  the  states  by  stat- 
ute. In  the  principal  case,  speaking  of  the  power  to  rcYoke  probate  of  a  will 
for  fraud,  even  after  the  time  for  appeal  has  psst,  it  is  said  that  ''the  power 
does  not  make  the  dooree  less  eonduatve  in  any  other  court,  or  in  any  way 
impair  the  probate  jurisdiotiaii,  but  renders  that  jurisdiction  more  complete 
and  effectual,  and  by  enabling  a  court  of  probate  to  correct  mistakes  and  sup- 
ply defects  in  its  own  decrees,  better  entitles  them  to  be  deemed  condusiTe 
upon  other  courts.'* 

The  jurisdiction  to  revoke  for  fraud  in  the  absence  of  statute  is  equitabU 
in  its  nature,  and  should  be  exercised  only  in  the  same  cases  and  on  the 
same  principles  as  govern  equity  courts.  A  party  guilty  of  laches  will  be 
concluded  by  the  probate:  HMen  v.  Meadowe,  81  Wis.  284;  and  the  same 
negligence  that  would  bar  a  remedy  in  a  court  of  equity  upon  the  ground  of 
fraud  or  mistake  would  do  so  in  a  court  of  probate:  Broderid^e  WW,  21  WalL 
609;   WarOingian  v.  Omnge,  66  Md.  642. 

Anotfter  Wtll  or  CodieiL  —While  probate  of  a  will  cannot  be  collaterally 
avoided  on  the  ground  that  the  testator  made  a  subsequent  will  and  appointed 
another  executor,  Moore  v.  Tanner^s  E£r,  6  Man.  42,  there  is  no  doubt  that 
when  a  later  will  is  discovered,  the  probate  of  the  former  will  may  be  re- 
voked, and  the  later  one  probated,  and  this  though  the  first  probate  was  in 
solemn  form  (in  those  states  where  that  form  is  provided  for):  WiiOdmaim  v. 
Bobinaon,  14  Jur.  72;  Williams  on  Executors,  6th  Am.  ed.,  676;  Campbell  v. 
Logan,  2  Bradf.  90;  3  Bedfield  on  Wills,  3d  ed.,  120.  It  is  held,  however,  in 
such  cases  that  the  acts  of  the  executor  under  the  first  will  are  valid  while 
it  remains  in  force:  Bigelow  v.  Bigelow,  4  Ohio»  138;  KiUredge  v.  Folaom,  8 
N.  £L  98;  Price  v.  Neabii,  1  Hill  Ch.  446;  and  see  Wooleg  v.  Clarke,  6  Bam. 
ft  Aid.  744.  hi  Patton'e  Appeal,  31  Pa.  St.  466,  it  is  said  that  the  first  execu- 
tor must  in  such  cases  be  regarded  ju  administrator  pendente  Hie, 

Offering  a  codicil  after  the  probate  of  a  former  will  is  said  to  be,  in  effect 
an  offer  for  probate  of  a  later  will;  and  where  (as  by  statute  in  some  states) 
the  validity  and  etahu  of  a  will  cannot  be  contested  after  a  certain  period,  it 
is  held  thsrt  the  offer  for  probate  of  a  codicil  amounts  to  a  contest  of  the  will 
or  probate,  and  must  be  made  within  the  prescribed  time:  Adei^  EetaU^ 
Myrick  Prob.  Bep.  (Gal.)  266. 

The  principal  case  seems  to  settle  the  principle  that  where  a  codicil  was 
overlooked  by  mistake,  it  might  subsequently  be  offered  for  probata. 

in  WelU  V.  Steame,  36  Hun,  323,  it  was  held  that  it  cannot  be  contended 
Boany  years  after  probate  of  a  will  that  a  provision  affecting  land  was  inop- 
erative because  written  below  the  subsoriptian,  it  having  been  probated  as 
part  of  the  will. 

In  Qoode  o/ffarrie,  18  Week.  Rep.  901,  the  testator  mnda  two  wiU% 
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of  his  property  in  England,  and  the  other  of  property  in  Tasmania.  The  fint 
was  probated  in  England.  The  latter  was  refoaed  probate  in  Tasmania,  on 
the  ground  that  a  man  could  only  have  one  will;  that  therefore  as  the  former, 
as  decedent's  will,  had  already  been  probated,  the  latter  could  not  ^je  pro- 
bated as  hia  will.  The  English  court  then  revoked  probate  of  the  former 
will,  and  probated  both  of  them  as  decedent's  wiU. 

ff  Testator,  Supposed  to  he  Dead,  afterwards  appears  alive,  the  probate 
should  be  set  aside:  Goods  qf  Napier,  1  Phillim.  83.  The  contrary  is  held  in 
a  late  case  in  New  York:  BoderigaM  v.  Bad  JUver  8a».  Bank,  63  K.  T.  460; 
8.  C,  20  Am.  Rep.  655;  but  this  is  the  only  case  in  which  this  ruling  is  found. 
There  are  a  large  number  of  cases  in  opposition  to  the  position  taken  in  this 
case  by  the  New  York  oourt;  and  it  seems  that  they  must  neoessarily  be  good 
law,  for  the  reason  (apart  from  the  fact  that  they  constitute  the  weight  of 
authority)  that  the  decease  of  the  decedent  is  the  first  prerequisite  to  the 
jurisdiction  of  probate  courts:  MeUa  v.  Simmons,  45  Wis.  334;  S.  C,  30  Am, 
Rep.  746;  Allen  v.  Dundas,  3  Term  Rep.  125;  Duncan  v.  Stewart,  25  Abu  406; 
WeUes  V.  WUlard,  2  Mass.  120;  Jodmnuen  v.  Si^olk  San.  Bank,  3  Allen,  87; 
Morgan  v.  Dodge,  44  N.  H.  250;  BoUon  v.  Jades,  6  Rob.  166;  McPherson  v. 
Ouniyir,  11  Serg.  ft  R.  422;  &  0.,  14  Am.  Dea  6^;  PedMs  Appeal^  16  Serg. 
ftR.42. 


Kelly  v.  Drew. 

[13  AllbH,  107.] 

Woman  is  IirooxpirxNT  as  WrrNsas  AOAnrsr  Mam  to  Whom  Shb  was 
MiKitTitT)  four  yearn  after  separation  from  her  first  husband,  from  whom 
she  had  heard  nothing  for  sixteen  years  since  the  second  marriage.  The 
presumption  of  the  wife's  innocenoe  in  marrying  again  will  overcome  any 
presumption  that  a  man  not  heard  from  for  four  years  before  her  second 
marriage  and  sixteen  years  afterwards  was  alive  and  her  lawful  husband 
when  she  married  the  second  time. 

Whers  Marrikd  Woman  Bought  Abtioles  iob  Family  Use  from  time 
to  time,  paying  for  them  partly  with  her  own  earnings  and  partly  with 
money  fumiBhed  by  her  husband,  snd  not  disiiriminating  or  separating 
part  of  the  property  as  her  own  from  the  rest,  and  there  being  nothing 
in  the  articles  tiiemselves  to  indicate  that  they  were  for  her  personal  snd 
exclusive  use,  it  would  be  prima  fade  evidence  that  she  did  not  churn  or 
have  any  separate  title  or  exclusive /ight  in  any  portion  of  theuL 

Replevin  for  certain  furniture,  by  plaintiff,  the  mother  of 
defendant's  wife.  Plaintiff  showed  that  the  property  had  been 
purchased  by  her  and  her  daughter,  with  money  earned  by 
them,  and  had  been  brought  by  them  to  defendant's  house. 
Plaintiff  claimed  that  it  had  been  agreed  between  herself  and 
her  daughter  that  the  property  was  to  belong  to  plaintiff,  un- 
less defendant  repaid  the  money  paid  for  it,  and  another  sum 
advanced  to  enable  him  to  purchase  the  land  upon  which  they 
Uved.  Plaintiff  alleged  that  of  several  hundred  dollars  paid 
for  the  furniture  and  property  only  ten  dollars  had  been  ro- 
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paid.  Plaintiff  then  offered  to  call  her  daughter  (who  had 
been  separated  from  defendant  for  four  years)  as  a  vritnesSy 
claiming  her  right  to  do  so  on  the  fact  that  the  marriage  with 
plaintiff  was  void,  a  former  marriage  with  one  Hall  being  still 
in  existence.  The  remaining  facts  on  this  point  appear  in  the 
opinion.  The  judge  refused  to  receive  the  daughter  as  a  wit- 
ness. On  the  question  whether  the  plaintiff's  said  daughter 
had  any  separate  and  assignable  title  or  interest  in  the  furni- 
ture, the  court  instructed  the  jury  that  if  she,  as  defendant's 
wife,  bought  articles  for  family  use  from  time  to  time,  paying 
for  them  partly  with  her  own  earnings  and  partly  with  money 
furnished  by  her  husband,  and  not  discriminating  or  separat- 
ing part  of  the  property  as  her  own  from  the  rest,  and  there 
being  nothing  in  the  articles  themselves  to  indicate  that  they 
were  for  her  personal  and  exclusive  use,  it  would  be  prima 
facie  evidence  that  she  did  not  claim  or  have  any  separate 
title  or  exclusive  right  in  any  portion  of  them;  but  if  the  jury 
found  that  she  did  purchase  with  her  own  funds  and  on  her 
own  account,  and  had  any  right  in  the  property  to  the  exclu- 
sion of  the  husband,  she  would  have  a  right  to  transfer  such 
interest  to  the  plaintiff;  and  that  a  loan  by  the  plaintiff  to  the 
husband  would  be  a  sufficient  consideration  in  law  to  sustain 
such  a  transfer,  and  that  no  written  bill  of  sale  or  formal  de- 
livery would  be  necessary,  if  it  were  distinctly  understood  and 
agreed  that  there  should  be  such  a  transfer  of  ownership  to 
the  plaintiff.    Verdict  for  defendant.     Plaintiff  excepted. 

A.  V.  LyndCj  for  the  plaintiff. 

A.  F.  L.  Norris,  for  the  defendant. 

By  Court,  Gray,  J.  The  first  question  raised  by  this  bill  of 
exceptions  is  whether  the  superior  court  rightly  refosed  to 
admit  the  plaintiff's  daughter  as  a  witness. 

Her  testimony,  so  far  as  it  went  to  show  that  the  defendant 
had  married  and  cohabited  with  the  witness  while  she  had 
another  husband  living,  tended  to  prove  that  the  defendant 
had  been  guilty  of  adultery.  The  law,  upon  considerations  of 
public  policy,  and  of  preserving  the  harmony  of  the  marriage 
relation,  independent  of  any  interest  of  parties  or  witnesses, 
will  not  allow  a  wife  in  any  case,  civil  or  criminal,  to  be  a 
witness  against  her  husband,  or  to  testify  to  any  fact  which 
directiy  tends  to  show  him  to  have  been  guilty  of  a  crime, 
other  than  an  injury  to  her  person,  in  which  case  she  is  ad« 
mitted  to  support  an  indictment  against  him,  for  the  sake  of 
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bringing  him  to  justice:  Fitch  y.  HiUy  11  Maes.  288;  Common- 
yfealth  v.  Murphy,  4  Allen,  491;  Commonwealth  y.  Sparh^  7  Id. 
685;  Stein  y.  Bowman,  13  Pet  221,  222.  This  incompetency 
of  the  wife  to  be  a  witness  against  her  husband  is  not  affected 
by  the  recent  statutes;  for  the  general  proyisions  remoying 
disqualification  by  reason  of  interest  and  enabling  parties  to 
testify  do  not  affect  this  exclusion  on  grounds  of  public  policy; 
and  the  proyisions  expressly  authorizing  husbands  or  wives  to 
testify  are  limited  to  cases  in  which  the  wife  is  a  party  or  one 
of  the  parties:  Gren.  Stats.,  c.  131,  sees.  13,  14,  16;  BurUn  y. 
Sha/nnon,  14  Gray,  437,  438;  Barber  v.  Ooddard,  9  Id.  72. 

But  when  a  husband  is  proved  to  have  married  a  second 
wife,  leaving  the  first,  though  the  first  wife  is  not  a  competent 
witness  against  him,  the  second  is,  not  being  in  law  his  wife: 
1  Hale  P.  C.  693;  Gilbert  on  Evidence,  3d  ed.,  137;  Bull. 
N.  P.  287;  1  East  P.  C.  469.  And  upon  like  reason,  a  woman 
duly  proved  to  have  been  previously  married  to  a  man  stiU 
living  and  still  her  husband  is  doubtless  a  competent  witness 
against  a  second  husband.  The  practice,  both  in  England 
and  in  this  country,  as  stated  in  some  modern  treatises,  has 
been  to  prove  the  earlier  marriage  by  independent  eyidence; 
and  there  are  respectable  judicial  opinions  that  it  cannot  be 
proved  by  the  testimony  of  the  wife  herself:  1  Greenl.  Ev.,  sec. 
839;  Best  on  Evidence,  sec.  173;  Peat's  Case,  2  Lew.  C.  C.  288; 
Roee  V.  Nilea,  Abb.  Adm.  411;  Queen  v.  Madden,  14  U.  C.  Q.  B. 
688.  But  the  earlier  books  already  cited  suggest  no  such 
limit  of  the  means  of  proving  the  earlier  marriage;  and  there 
are  decisions  of  at  least  equal  authority  in  favor  of  admitting 
a  woman  to  testify  against  one  appearing  to  be  her  husband, 
upon  its  being  shown  by  her  own  examination  that  she  is  not 
his  lawful  wife:  Batthewa  v.  Oalindo,  1  Moore  &  P.  665;  S.  C, 
4  Bing.  610;  Welh  v.  Fletcher,  5  Car.  &  P.  12;  Regina  v.  Young, 
6  Cox  C.  G.  296.  If  the  case  required  a  determination  of  this 
question,  it  would  be  necessary  to  examine  and  weigh  these 
conflicting  decisions  and  the  reasons  on  which  they  are  founded. 
But  this  case  may  be  decided  without  entering  upon  such  an 
investigation. 

The  state  of  facts  offered  to  be  shown  by  the  witness  was 
only  that  more  than  twenty  years  ago  she  was  married  to 
another  man,  and  lived  with  him  for  a  few  months,  and  about 
four  years  afterwards  married  the  defendant,  without  having 
beard  of  her  first  husband's  death.  No  evidence  was  offered 
that  the  first  husband  had  been  heard  from  for  twenty  years. 
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or  that  he  had  not  died  or  been  divorced  from  her  before  her 
second  marriage.  Under  the  circumfitancee  of  this  case,  the 
presumption  of  the  wife's  innocence  in  marrying  again  might 
well  overcome  any  presumption  that  a  man  not  heard  from  for 
four  years  before  the  second  marriage  or  for  sixteen  yean 
afterwards  was  alive  and  her  lawful  husband  when  she  mar- 
ried the  second  time:  King  v.  TS/Dyning^  2  Bam.  &  Aid.  386; 
Lapsley  v.  Orierson^  1  H.  L.  Cas.  505;  Loving  v.  St^neman^  1 
Met.  211;  Oreensborough  v.  UnderhiU,  12  Vt.  604.  The  judge 
presiding  at  the  trial  could  not  admit  her  as  a  witness  against 
the  defendant  without  being  satisfied  that  she  was  not  his 
lawful  wife;  and  as  no  sufficient  evidence  was  offered  that  at 
the  time  of  marrying  him  she  had  a  former  husband,  she  was 
rightly  excluded  from  testifying. 

The  instructions  given  to  the  jury  were  well  adapted  to  the 
facts  disclosed  by  the  evidence,  and  are  stated  in  the  bill  of 
exceptions  with  such  fullness,  precision,  and  clearness  as  to 
require  no  further  demonstration  of  their  accuracy. 

Exceptions  overruled. 

PKBSiTMFTioir  09  DiATH  FROM  Absxfcb:  See  SUnchfiM  r.  Shnermmt  S3 
Am.  Deo.  524;  «nd  see  CommonweaUh  y.  ThontjMm,  83  Id.  663»  where  it  wm 
beld  that  a  man  eoald  not  be  convicted  of  adultery  for  marriage  and  cohabi- 
tation with  a  woman  whose  husband  had  remained  absent  for  more  than  seren 
yean  without  being  heard  frouL 

CdMPKRNOT  OF  HuBSAND  AND  WiFB  AS  WmnusES  for  and  against  eaoh 
other:  See  Chamberlaim  v.  People,  80  Am.  Dea  2S6,  and  note  258^  dtrng 


Richardson  v.  Botnton. 

[12  Allem,  188.1 

Fabol  Evidvnos  d  Adhissiblb  to  Show  that  Sionatitbis  to  Boin» 
WXBB  MiSFLACKD  by  mistake,  and  that  the  party  who  signed  in  the 
place  marked  for  witnesses  really  sigoed  as  surety,  and  that  the  other 
party,  who  signed  in  the  place  marked  for  sureties,  signed  as  a  witness 
only. 

OVABDIAN    BT    IXTBOTIDBNTLT    iNYBamNO    V7aBT>'8    MoNXT    IS    KOTB    OF 

SiNOLB  Pebson  renders  the  sureties  on  his  bond  liable  for  any  loss  that 
may  occur,  although  he  dies  and  the  borrower  becomes  administrator  of 
his  estate,  and  in  settling  the  account  of  his  intestate  as  guardian  returns 
the  note  as  assets  o£  the  ward's  estate. 


CoRTBACT  upon  guardian's  bond.    The  opinicm  states  the 
fiMta 
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T.  H.  Sweetser  and  F.  A.  Wirrcester^  for  the  defendants. 
T,  WerUworth  and  A.  F.  Jewett,  for  the  plaintiff. 

By  Courts  Chapman,  J.  Eli  Boynton,  deceased,  was  ap- 
pointed guardian  of  Orlando  Boynton,  a  minor,  and  gave  bond 
as  such  guardian.  The  defendant  Butterfield,  who  is  sued  as 
one  of  his  sureties,  denies  that  he  executed  the  bond  as  surety. 
He  makes  this  denial  on  the  ground  that  his  name  is  not  writ- 
ten on  the  bond  under  that  of  Eli,  and  near  the  seal,  but  on 
the  left  hand,  under  that  of  Samuel  Parker,  whose  name  is 
signed  as  a  witness  under  the  attestation  clause.  He  says  this 
imports  nothing  more  than  that  it  was  signed,  sealed,  and  de- 
livered by  others  in  his  presence.  Prima  facie  it  is  true  that 
such  a  signature  imports  nothing  more  tiian  this;  but  this 
presumption  is  not  conclusive,  and  may  be  rebutted  by  evi- 
dence. 

In  respect  to  a  memorandum  within  the  statute  of  frauds, 
there  is  no  restriction  as  to  the  place  of  the  signature.  It  may 
be  at  the  top  or  in  the  body  of  the  memorandum,  as  well  as  at 
the  foot:  Browne  on  the  Statute  of  Frauds,  sec.  357.  But  this 
depends  on  the  intention  of  the  party  in  writing  his  name, 
and  if  it  appears  that  he  intended  a  further  signature  before 
the  writing  should  take  effect,  the  name  in  the  body  of  the 
instrument  will  not  be  regarded  as  a  signature:  Htibert  v. 
Tumer^A  Scott  N.  R.  481.  In  Coles  v.  Trecothick,  9  Ves.  251, 
Lord  Eldon  said  that  '^  where  a  party,  or  principal,  or  per- 
son to  be  bound  signs  as,  what  he  cannot  be,  a  witness,  he 
cannot  be  understood  to  sign  otherwise  than  as  principaL" 
But  the  correctness  of  this  remark  has  been  questioned,  and 
it  is  to  be  taken  with  some  restrictions:  OosbeU  v.  Archer^  2 
Ad.  &  E.  500.  In  Reed  v.  Drakey  7  Wend.  345,  the  obligors  in 
a  bond  signed  and  sealed  it  after  the  penal  part,  and  before 
the  condition;  yet  the  condition  was  held  to  be  as  much  a  part 
of  the  bond  as  if  the  signature  had  been  at  the  foot  of  it.  By 
the  condition  it  was  an  arbitration  bond;  and  evidence  was 
admitted  to  prove  that  the  condition  was  upon  it  when  deliv- 
ered, and  that  it  was  delivered  as  an  arbitration  bond  in  pur- 
suance of  an  agreement  of  the  parties.  In  Welford  v.  Beezely^ 
1  Yes.  8r.  6,  it  appeared  that  marriage  articles  had  been  exe- 
cuted, to  which  the  mother  of  the  wife  was  intended  to  be  a 
party.  She  was  held  bound  by  them,  though  she  subscribed 
them  as  a  witness  only.  If  a  stranger  to  a  note  writes  his 
name  on  the  back  at  its  inception,  he  is  held  to  be  an  original 
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-promisor,  but  parol  proof  as  to  the  time  when  he  writes  his 
name  is  admissible  to  vary  the  terms  of  the  liability:  Union 
Bank  of  Weymouth  y.  WiUis^  8  Met.  604,  and  oases  dted. 

Undoubtedly,  it  is  important  that  the  signature,  and  also  the 
seal,  of  an  instrument  should  be  in  the  usual  place.  But  the 
cases  cited  above  show  that  the  mere  place  of  either  the  signa- 
ture or  the  sealing  is  not  conclusive  as  to  the  intent  with  which 
they  are  made.  The  present  case  furnishes  an  illustration  of 
the  propriety  of  the  admission  of  extraneous  evidence  to 
show  the  intent  in  application  to  the  signature  of  David  Boyn- 
ton.  The  bond  commences  as  follows:  ''Enow  all  men  by  these 
presents,  that  we,  Eli  Boynton,  of  Maiden,  in  the  county  of 
Middlesex,  as  principal,  Isaac  Boynton,  Jr.,  and  William  But- 
terfield,  both  of  Pepperell,  as  sureties."  The  signatures  at  the 
right  hand  are  Eli  Boynton,  Isaac  Boynton,  Jr.,  and  David 
Boynton,  with  a  seal  against  each  name.  If  the  place  of  the 
signature  were  conclusive,  David  Boynton's  name  must  be 
treated  as  that  of  a  surety  without  words  to  bind  him,  and  the 
bond  would  have  but  one  surety.  But  the  extraneous  evidence 
that  he  did  not  sign  as  a  surety,  and  that  Butterfield  signed 
it  intending  to  become  a  party  to  it,  that  he  sealed  it  as  his 
bond,  and  delivered  it  as  his  bond,  clearly  establish  the  fact 
that  David  Boynton  and  Butterfield  wrote  their  names  in  the 
wrong  place  by  mistake  or  error.  A  rule  that  would  exclude 
such  evidence  would  tend  to  obstruct  justice  rather  than  pro- 
mote it.  The  fSekct  that  a  man  seals  and  delivers  a  bond  as  hit, 
in  which  he  is  named  as  surety,  and  that  he  does  this  with 
the  intent  to  become  a  party  to  it,  is  amply  sufficient  to  justify 
a  verdict  that  it  is  his  bond,  though  his  name  is  placed  upon 
it  in  the  proper  place  tor  the  name  of  a  witness. 

It  appears  that  Eli  Boynton,  as  guardian  of  Orlando,  lent 
to  his  son,  John  B.  Boynton,  the  sum  of  eight  hundred  dol- 
lars, being  part  of  the  ward's  money,  and  took  therefor  the 
note  of  John  E.,  without  any  other  security.  This  is  admitted 
to  be  an  improvident  disposition  of  the  money,  and  it  was 
wholly  unjustifiable:  Harding  v.  Lamedj  4  Allen,  426;  Clark 
V.  Oarfiddj  8  Id.  427.  The  present  guardian  is  not  bound  to 
accept  the  note  as  part  of  the  assets,  and  if  the  minor  had  be- 
come of  age  he  would  not  be  bound  to  accept  it.  The  sureties 
in  the  bond  became  liable  for  the  money  immediately.  The 
decease  of  Eli  and  the  appointment  of  John  E.  as  his  admin- 
istrator did  not  relieve  them  firom  this  liability.  Nor  had  the 
administrator  power  to  make  the  note  assets  by  returning  it 
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as  such  in  his  account  rendered  in  the  probate  court  He  had 
no  more  power  in  this  respect  than  his  intestate,  Eli,  had.  It 
is  contended  that  it  was  paid  by  operation  of  law  in  conse* 
qnence  of  his  appointment  as  administrator.  But  if  it  was 
thus  paid,  it  was  paid  to  him  as  administrator,  and  thereby 
became  canceled.  And  instead  of  accounting  for  the  note  in 
his  guardianship  account,  he  ought  to  have  accounted  for  the 
avails.  As  the  matter  stands,  he  is  liable  for  the  money  as 
administrator  of  the  principal,  and  Isaac  Boynton,  Jr.,  and 
Butterfield  are  liable  as  sureties. 
Exceptions  overruled. 

ImnsTMSKTS  BT  Gtr ABDIAK8  AVD  Othxb  Tbusths,  and  liabilify  for  Iomm 
by:  See  note  to  I^yee's  Bttaie^  40  Am.  Deo.  606^ia 

Thx  PRnicipAL  CASS  18  CTTKD  in  Worrm  ▼.  Ohapnum,  115  Mew  6S6^  to 
the  point  that  when  the  attestation  to  an  imtnunent  ia  iniq»laned  theraoii« 
parol  evidence  is  admissible  to  explain  the  mistake. 


Bank  of  Bbighton  v.  Smith. 

[12  AUMV,  918.1 

In  Aonoii  AOAnrsT  Subrt  on  Bank  Cashueb's  Bond^  after  plaintift  hmw 
prored  that  it  was  the  custom  of  the  directors  to  have  an  eTamination  ol 
the  afEairs  of  the  bank  once  in  six  months,  and  of  the  cashier  to  lay  be- 
fore them  twice  a  week  a  general  statement  of  the  condition  of  the  bank, 
and  that  on  a  particular  day  the  cashier  presented  to  the  directors  a 
statement  which  porported  to  show  the  condition  of  the  bank,  evidsnea 
is  admissible  on  their  part  of  the  cashier's  admissions  made  at  that  tima 
in  reply  to  questions  pnt  to  him  by  the  directors  conoeming  sack  stata- 
ment,  that  the  same  was  false,  and  that  he  embezzled  certain  same,  and 
forced  the  acconnts  of  the  bank. 

Suwrm  Who  are  Sevxrallt  and  not  Jointlt  Bound  in  aom  of  two 
thonsand  dollars  each  npon  an  ofiScial  bond  taken  in  the  penal  som  of 
twenty  thousand  dollars  from  ten  sureties  may  be  held  liable  in  the  full 
sum  of  two  thousand  dollars,  if  an  unsatisfied  defslcation  of  the  principal 
exceeds  that  sum,  although  such  defalcation  is  less  than  twenty  thousand 
dollars. 

Bond  in  Penal  Sim  does  not  Caret  Interest,  but  interest  on  snob  sum 
may  be  added  by  way  of  damages  for  the  detention  thereof,  after  it  is 
the  duty  of  a  surety  to  pay  the  same. 

CoMTRACT  upon  a  bond  in  the  penal  sum  of  twenty  thoa* 
nnd  dollars.    The  opinion  states  the  fiacts. 

/.  O.  Abbott^  for  the  defendant. 

B,  F,  Thomas  and  O,  A.  Somerhy^  for  the  plaintifll 
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By  Court,  Colt,  J.  This  is  an  action  againat  the  defendant 
aa  surety  in  a  bond  conditioned  that  one  Woodworth,  the  prin* 
<dpal,  should  faithfully  perform  and  discharge  all  the  duties 
which  were  assigned,  or  which  might  thereafter  be  assigned^ 
to  the  office  of  cashier  of  the  plaintiffs'  bank,  and  faithfully 
observe  and  obey  all  the  by-laws  of  said  bank,  and  all  the 
rules  and  regulations  which  were  then  or  might  thereafter  be 
4ulopted  by  the  president  and  directors  of  said  bank.  It  ap« 
pears  by  the  report  of  the  auditor,  upon  which  judgment  waa 
Tendered  by  the  superior  court,  that  it  was  the  custom  of  the 
-directors  to  have  an  examination  of  the  affairs  of  the  bank 
once  in  six  months,  and  of  the  cashier  to  lay  before  them 
twice  a  week  a  general  statement  of  its  condition,  showing  its 
assets  and  liabilities.  On  the  20th  of  September,  1858,  Wood- 
worth,  still  filling  the  office  of  cashier,  presented  to  the 
directors  a  written  statement  which  purported  to  show  the 
condition  of  the  bank  on  the  18th  of  that  month.  In  answer 
to  questions  put  to  him  by  the  directors  on  that  occasion, 
Woodworth  made  certain  verbal  admissions,  and  stated  cer- 
tain facts,  showing  that  the  account  as  then  rendered  was  a 
false  exhibit  of  the  affairs  of  the  bank.  The  auditor  admitted 
these  verbal  statements  and  admissions  as  evidence,  and  the 
defendant  objects  that  they  were  improperly  received.  We 
think  this  objection  cannot  be  sustained.  '  The  statements 
were  made  in  the  course  of  the  duty  for  the  faithful  perform- 
ance of  which  by  the  cashier  the  defendant  had  bound  him- 
self. They  were  made  while  the  cashier  was  still  in  office, 
they  accompanied  and  explained  an  official  act,  and  must  be 
regarded  as  part  of  the  rea  geatas.  They  were  not  like  declara- 
tions made  by  the  principal  subsequent  to  the  act  to  which 
they  related,  and  out  of  the  course  of  his  official  duty.  The 
surety  is  indeed  to  be  held  responsible  only  for  the  actual  con- 
duct of  the  party,  and  not  for  what  he  may  say  he  has  done; 
his  mere  narrations  of  past  transactions,  though  made  while 
still  in  office,  may  not  be  competent  evidence  to  prove  the 
truth  of  the  facts  stated  in  an  action  against  the  surety  alone 
-on  a  bond  which  was  not  in  its  nature  joint,  and  while  the 
principal  may  be  called  as  a  witness.  But  in  this  case,  his 
written  statement,  and  his  accompanying  verbal  explanations, 
are  in  the  nature  of  written  and  verbal  acts,  and  constitute  a 
part  of  his  official  conduct.  They  are  like  entries  made  in  the 
course  of  duty,  and  are  as  such  admissible  in  evidence,  though 
4he  party  making  them  is  living,  and  competent  to  testify.    It 
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does  not  appear  in  this  case  to  be  necessary  to  hold  that  these 
statements  were  competent  to  establish  the  fact  of  the  misap^ 
propriation  of  the  funds  of  the  bank  at  some  time  before.  The 
objection  to  their  admission  was  general,  and  the  exception 
cannot  be  sustained  if  it  appears  that  they  were  competent  for 
any  limited  purpose.  And  for  the  purpose  of  showing  the  nn* 
faithful  performance  of  the  official  act  they  accompanied,  a» 
part  of  a  chain  of  evidence  tending  to  esiablisli  a  breach  of  the 
condition  of  the  bond,  they  were  competent:  Middleton  y.  Mel-^ 
Umy  10  Bam.  &  C.  817;  1  Greenl.  Ev.,  sec.  115;  AmherH  Bank 
V.  Rooty  2  Met.  522;  Chelmsford  Co.  v.  Demaresty  7  Gray,  1; 
Lexington  and  West  Cambridge  R,  R,  v.  ElweUy  8  Allen,  371. 

The  defendant  farther  claims  that  the  sureties  of  the  cashier 
are  only  liable  for  $18,750,  the  amount  of  the  ascertained 
deficit,  exclusive  of  the  two  drafts  on  time  drawn  on  the 
Fulton  Bank;  and  that  each  of  the  ten  sureties  axe  liable  for 
only  one  tenth  of  that  sum,  and  not  each  for  the  whole  penalty^ 
By  the  terms  of  the  obligation  which  the  defendant  entered  into^ 
he  with  ten  others  bound  themselves  severally,  and  not  jointly, 
as  sureties,  each  in  the  sum  of  two  thousand  dollars,  for  Wood- 
worth,  the  principal.  And  the  sufficient  answer  to  this  claim 
is,  that  so  long  as  the  unsatisfied  defalcation  of  the  cashier  ex- 
ceeds the  amount  for  which  this  defendant  agreed  to  be  held, 
the  plaintifiiB  may  pursue  him  and  the  other  sureties,  and  re* 
cover  judgments  against  each  to  the  extent  of  their  several 
liabilities,  though  only  one  satisfaction  on  execution  can  be 
had  upon  the  judgments  so  obtained.  And  this  consideration 
renders  it  needless  to  inquire  whether  the  sureties  are  liable, 
in  addition  to  the  sum  above  named,  for  the  two  drafts  which 
it  is  alleged  were  illegally  drawn  by  the  cashier  with  the  ap- 
probation of  the  president  and  directors  of  the  bank. 

The  remaining  point  for  consideration  is  the  ruling  of  the 
superior  court  that  damages  should  be  awarded  for  the  fuU 
penalty  of  the  bond,  with  interest  from  September  23,  1858. 
It  appears  that  at  the  date  named  the  amount  of  the  defalca- 
tion was  ascertained  and  charged  to  the  cashier  on  the  books 
of  the  bank.  The  defendant  claims  that  judgment  can  only 
be  rendered  for  the  penalty  of  the  bond  without  interest.  In 
suits  against  sureties,  the  limitations  which  by  the  contract 
they  make  to  their  liability  are  to  be  strictly  upheld.  It  may 
be  that  as  between  the  principal  and  the  plaintiff's  in  this  case,, 
interest  from  the  time  of  the  misappropriation  of  the  funds  in^^^ 
trusted  to  him  might  be  recovered  of  the  principal  as  const^ 
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tating  a  part  of  the  damages  occasioned  hy  his  misconduct. 
Or  if  the  extent  of  the  defalcation  and  interest  so  added  had 
in  this  case  fallen  short  of  or  did  not  exceed  the  penalty  in 
the  defendant's  bond,  such  interest  might  be  taken  into  ac* 
count  in  ascertaining  for  what  portion  of  the  penalty  judgment 
should  be  rendered.  But  the  measure  of  the  principal's  lia- 
bility ceases  to  operate  as  the  rule  against  the  surety  when 
that  liability  exceeds  the  penalty  agreed  on.  The  surety  has 
a  right  to  say,  I  agreed  to  be  liable  for  such  losses  as  may  be 
occasioned  by  the  principal  only  to  the  extent  fixed,  although 
that  loss  is  in  part  made  up  of  interest  on  money  wrongfully 
taken.  But  it  does  not  follow  that  the  surety  can  in  no  case 
be  held  liable  for  interest  upon  the  penalty.  The  true  rule 
seems  to  be  that  the  surety  may  be  liable  for  interest  on  the 
penalty,  not  as  part  of  the  debt  for  which  he  originally  became 
responsible,  but  as  damages  for  its  detention.  There  is  a  plain 
distinction  to  be  observed  between  cases  in  which  interest  is 
given  by  way  of  damages,  and  those  in  which  it  constitutes  a 
part  of  the  debt,  as  it  does  in  contracts  in  which  there  is  a 
promise  to  pay  interest.  As  a  general  rule,  in  all  cases  in 
which  a  debtor  is  in  default  for  not  paying  money  in  pursu- 
ance of  his  contract,  he  is  liable  for  interest  thereon  from  the 
day  of  his  default,  and  when  a  demand  is  necessary  to  put  the 
debtor  in  fault,  interest  is  to  be  given  only  from  the  demand. 
Where  interest  is  not  stipulated  for  as  part  of  the  contract,  it 
is  given  by  way  of  damages  for  the  detention  of  the  money.  If 
the  surety  becomes  charged  by  the  default  of  the  principal  for 
the  amount  of  the  penalty,  or  any  portion  of  it,  it  is  his  duty 
to  pay  the  same  on  demand;  and  if  he  neglects  or  refuses,  the 
general  principle  above  stated  applies,  and  the  interest  is  added 
by  way  of  damages  for  his  own  default,  not  as  enlarging  in 
any  degree  his  liability  for  the  misconduct  of  the  principal. 

The  liability  of  an  insurer  upon  a  policy  of  insurance  illus- 
trates the  principle  applicable  here.  The  contract  of  an  in- 
surer is  a  contract  of  indemnity.  It  is  an  engagement  to  pay 
an  amount  not  exceeding  a  given  sum  on  the  happening  of 
certain  losses;  and  yet  interest  is  recoverable  upon  the  whole 
amount  insured,  after  proof  of  loss  and  demand  of  payment: 
OrierUal  Bank  v.  Tremont  Ins.  Co.y  4  Met.  1. 

The  case  of  HarrtB  v.  Clapy  1  Mass.  308  [2  Am.  Dec.  27], 
dted  by  the  plaintiff,  seems  to  stand  well  upon  this  doctrine* 
It  was  an  action  against  principal  and  surety  in  an  arbitration 
bond  for  the  penal  sum  of  five  thousand  dollars,  conditioned  to 
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pay  the  award  within  120  days  after  the  maWng  of  it.  The 
amount  awarded  was  less  than  the  penalty,  but  with  interest 
added  from  the  expiration  of  the  120  days  exceeded  it.  In 
pomt  of  fact,  the  suit  on  the  bond  was  commenced  but  a  short 
time  after  the  expiration  of  the  time  of  payment.  And  npon  a 
careful  examinaUon  of  the  several  opinions  given,  it  appears 
that  a  majority  of  the  court  intended  to  affirm  the  doctrine 
stated  by  Sewall,  J.,  in  these  words:  '^In  this  suit  the  plaintiff 
cannot  recover  beyond  the  penalty  of  this  bond  and  the  dam* 
ages  for  the  detention  of  it,  which  may  be  considered  as  legally 
demanded  at  the  service  of  the  writ.  The  penalty  and  interest 
from  the  demand  must  be  the  measure  of  the  judgment;  not 
exceeding,  however,  the  sum  awarded  and  interest  on  it  from 
the  time  of  payment  according  to  the  condition  of  the  bond. 
And  the  judgment  must  be  entered  for  that  amount,  viz.,  five 
thousand  dollars,  as  recovered  for  debt,  and  the  residue  as 
damages  for  the  detention." 

In  Warner  v.  Thurlo^  16  Mass.  154,  where  it  was  held  that 
in  a  suit  upon  a  replevin  bond  damages  may  be  recovered  be- 
yond the  penalty  so  as  not  to  exceed  interest  on  the  penalty 
from  the  commencement  of  the  action,  the  court  say,  wi^ 
Harris  v.  Clapy  mpra^  in  mind:  ''Further  than  that,  no  case 
decided  in  this  commonwealth  will  be  found  to  have  gone." 
The  decisions  of  this  court  therefore  justify  the  allowance  of 
interest  when  the  surety  is  in  fault,  though  the  judgment 
should  thereby  be  made  to  exceed  the  penalty. 

The  case  of  Brainard  v.  Jones^  18  N.  Y.  85,  states  that  the 
same  doctrine  is  now  recognized  by  the  courts  of  New  York, 
Comstock,  J.,  remarking:  "The  rule  has  often  been  laid  down 
in  general  terms  that  sureties  are  not  liable  beyond  the  pen- 
alty of  the  bond  in  which  their  obligation  is  contained.  But 
on  a  careful  examination  of  the  reason  and  justice  of  the  rule, 
it  will  be  found  inapplicable  to  a  question  of  interest  accruing 
after  they  are  in  default  for  not  paying  according  to  the  con- 
dition of  the  bond.  There  is  a  plain  distinction  which  has 
sometimes  been  lost  sight  of,  and  consequently  some  confrision 
and  contradiction  will  be  found  in  the  cases  on  this  subject. 
Where  the  sum  claimed  becomes  a  debt  actually  due  from 
them,  and  they  continue  in  default,  the  question,  properly  con- 
sidered, is  one  of  damages  for  the  delay." 

In  this  case,  then,  interest  is  to  be  added  to  the  penalty  as 
damages  for  the  detention  for  such  time  as  the  case  shows  the 
defendant  to  have  been  in  fault  for  its  non-payment.    His  mi« 
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dertaking  by  its  express  terms  was  not  that  of  a  joint  prom- 
isor with  Woodworth,  and  he  cannot  be  said  to  have  been  in 
fault  until  notice  that  he  had  become  liable,  and  demand  for 
payment.  No  notice  was  given  or  demand  made  until  the 
commencement  of  this  action;  and  interest  ought  not  to  have 
been  allowed  before  the  date  of  the  writ.  To  this  extent  the 
defendant's  exceptions  are  sustained,  but  the  plaintiffs  may 
remit  of  the  amount  for  which  execution  is  to  issue  all  except 
two  thousand  dollars,  with  interest  from  the  date  of  the  wiit^ 
and  take  execution  for  that  amount. 


lai'iUBM  n  HOT  BaooTMBABLB  uf  AoTioii  OH  BoND  giT«n  in  paoaltjs 
/Vflwer  ▼.  LUUe,  87  Am.  Dee.  741;  and  also  Simmom  r,  Afrng^  108  MiH.  30^ 
where  the  principal  oMe  ie  dted;  bat  it  may  be  added  by  way  of  damagaa 
for  detention  of  the  amoont  dne  after  it  ia  the  duty  of  a  aniety  to  pay  itt 
Leiifikm  ▼.  Bromm,  SS  Id.  616;  and  HmuHk  t.  Bkm^  103  Id.  401,  when.tha 
principal  caoe  ia  cited. 

Thb  PKoroiPAL  CASS  m  GETiD  in  PraU  t.  Ogdmimrg  S  L,  O,  R.  R,  Ga., 
102  Kaai.  666,  to  the  point  that  dedarationi  by  aa  agent  not  in  the  ooope  of 
his  anthocity  are  not  admianble  agaiaat  the  prinoipa]. 


DWIGHT   V.   MaYOB. 

ov  Stock  nr  Fobxzoh  MAHuvAoruBnro  CoKPOEATinir  abb  Psa- 
wofKMJin,  and  if  owned  by  citiMna  of  Mawaohnaetta  are  taxable  then 
lor  their  full  Talne,  withoat  dedncting  the  valne  of  machinery  and  real 
eotate  belonging  to  the  oorporatiao,  whioh  is  in  the  pUoe  of  ita  oorporate 
azistence,  and  there  taxed. 

Pbtitiokeb,  a  citizen  of  Massachusetts,  owned  certain  shares 
in  a  Maine  corporation,  and  was  taxed  for  them  at  their  full 
yalue,  notwithstanding  the  machinery  and  real  property  of 
said  corporation  was  situate  and  taxed  in  the  state  of  Maine. 
Petitioner  prayed  abatement  of  his  tax,  which  was  refused. 

F,  O,  Loring  and  J,  T,  Morse^  /r.,  for  the  petitioner. 
P.  W,  Chandler  and  J.  B.  Thayer j  for  the  respondents. 

By  Court,  Dewet,  J.  Shares  in  a  manufacturing  corpora- 
tion are  personal  estate,  and  as  such  are  taxable  in  the  place 
where  the  owner  resides.  In  the  absence  of  any  statute  an- 
thorizing  a  deduction  in  making  an  assessment  of  any  portion 
of  the  capital  which  they  represent,  they  are  to  be  taxed  at 
their  fait  market  value,  and  as  representing  so  much  persona] 
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estate  held  by  the  owner.    The  enactments  in  the  General 
Statutes,  0.  11,  sec.  12,  cl.  2,  making  provision  for  assessing 
the  machinery  and  real  estate  of  such  corporations  in  the 
towns  in  which  they  are  situated,  and  requiring  a  deduction 
from  the  value  of  the  shares  to  a  corresponding  amount,  are 
^entirely  local  in  their  character,  and  apply  only  to  manufac- 
turing corporations  chartered  within  the  commonwealth.    The 
clause  in  this  section  of  the  statute  requiring  a  deduction  of 
the  value  of  machinery  and  real  estate  is  not  to  be  taken  as 
a  general  provision  regulating  the  taxation  of  all  shares  in 
manufacturing  corporations  wherever  the  corporations  may  be 
situated,  but  as  directly  connected  with  the  previous  clause, 
requiring  the  assessment  of  the  machinery  and  real  estate  iu 
the  towns  where  the  machinery  is  situated  and  employed. 
That  provision  can  only  be  applicable  to  manufacturing  cor- 
porations established  within  this  commonwealth,  as  it  is  only 
In  relation  to  such  corporations  that  our  legislature  could  so 
require.    As  to  them  having  provided  for  taxation  of  a  certain 
part  of  the  capital  in  the  towns  in  which  they  were  situated, 
the  statute  requires  a  deduction  of  a  like  amount  from  the 
value  of  the  shares,  in  order  to  avoid  double  taxation  in  this 
commonwealth  of  property  wholly  taxable  here.     But  our 
whole  system  of  taxation,  as  established  and  practiced,  is  to 
disregard  the  liability  of  shares  in  foreign  corporations  to  tax- 
ation in  the  states  where  they  are  situated.    Thus  shares  in 
foreign  railroad  corporations  held  by  citizens  of  this  state  are 
fully  taxed  here,  and  no  deduction  is  made  for  any  taxation 
to  which  the  corporations  are  subject  in  the  states  where  they 
are  situated.    So  it  is  in  regard  to  shares  held  by  our  citizens 
in  banks,  insurance  companies,  and  other  moneyed  corpora- 
tions situated  in  other  states.    Such  shares,  when  held  by  our 
citizens,  are  here  treated  as  so  much  personal  estate,  follow- 
ing the  person  of  the  owner,  and  taxable  at  their  full  value  in 
this  commonwealth,  regardless  of  what  may  be  the  foreign 
law  as  to  taxation  of  the  capital  or  any  part  of  it  elsewhere- 
The  evidence  of  usage  was  insuflScient  to  control  the  legal 
interpretation  of  a  provision  of  the  statute. 
Petition  dismissed. 

Sbabss  of  Stock,  whdui  Taxable:  See  the  note  on  this  topbtoCS^r^ 
Kew  Albany  r^MeeUn,  66  Am.  Deo.  SianetBeti.  To  the  pomt  that  ■!»>«•  el 
■took  in  a  tagwga,  oorporation  are  taxable  at  the  residence  of  the  owner,  ■•• 
the  prindpal  oaM  dted  in  BtwU^  t.  Bander,  26  OUo  St.  86. 
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Boston  and  Salem  Iob  Go.  v.  Boyal  Ins.  Co. 
Adams  v.  Park  Firb  Ins.  Go.  Adams  v.  Suf- 
folk FiBB  Ins.  Go. 

rUAuJOr,  laLJ 
Mmmuramoe  Fdoor  utoh  Goods  will  vot  bi  Ddobaboid  bt  SnuuroBf 
OoBTBACT  voB  Salm  tiiflreoi;  in  wMoh  tbare  hia  bean  »  raodpi  of  • 
portioii  of  the  piirchMe>iiume7»  if  the  title  to  the  gooda  at  the  time  ol 
the  loes  remaine  in  the  penon  tnsiired;  and  his  right  to  reco?er  will  not 
be  limited  to  the  balance  of  pnrchaee-money  remaining  dne. 

Contract  upon  three  policies  of  insurance  issued  upon  a 
stock  of  ice  belonging  to  the  Boston  and  Salem  Ice  Company. 
It  appears  that  the  ice  company  had  agreed  that  they  would 
sell  to  one  Weed  all  the  ice  in  their  ice-houses  (being  the  ioe 
insured  in  the  policies  sued  on)  for  a  certain  sum  to  be  paid 
in  cash,  the  residue  to  be  paid  in  two  installments  at  six  and 
nine  months.  Weed  was  to  have  the  right  to  remove  any  of 
the  ice  before  making  the  final  payment  on  paying  a  certain 
«um  per  ton;  but  it  was  agreed  that  the  whole  of  the  ice  should 
remain  the  property  of  the  company  until  removed,  and  that 
if  Weed  neglected  to  make  the  payments  for  ten  days  after 
due,  the  company  should  have  the  right  to  treat  the  agreement 
as  null  and  void,  or  sell  the  ice,  and  charge  Weed  with  the 
loss  by  the  sale.  Weed  agreed  to  remove  all  the  ice  within 
three  months,  and  to  pay  the  expense  of  insurance  after  that 
time.  Before  the  expiration  of  the  three  months,  the  houses 
and  ice  were  burnt  and  lost  Weed,  in  a  former  action,  sought 
to  recover  the  first  payment  made  by  him.  On  appeal  (  Weed 
▼.  BoeUm  &  8. 1.  Co.j  12  Allen,  377),  the  court  decided  that 
imder  such  an  agreement  the  title  remained  in  the  ice  com* 
pany  to  the  time  of  the  destruction  of  the  property.  The 
company  then  sued  for  the  insurance  money.  Judgment  went 
for  plaintifisy  and  defendants  appealed. 

D.  Foeter  and  J.  C.  Davie,  for  the  defendants. 

N.  Moree,  for  the  plaintiffs 

By  Court,  Hoab,  J.  The  question  at  issue  in  these  cases  is 
settled  by  the  judgment  of  the  court  in  Weed  v.  BwUm  and 
Salem  Ice  Co.,  12  Allen,  877.  When  the  ice  was  destroyed  it 
was  the  property  of  the  ice  company;  and  though  they  had 
made  a  contract  to  sell  it  to  Weed,  and  had  received  an  in* 
stallment  of  the  purohase-money,  the  property  had  not  passed; 
it  remained  at  their  risk;  and  when  the  execution  of  the  con« 
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tract  became  impoesible,  thej  were  boand  to  refund  what  had 
been  paid  to  them  as  money  received  on  a  consideration  which 
had  failed, — res  petit  domino.  The  plaintiffs'  interest  was  as^ 
great  at  the  time  of  the  loss  as  at  the  time  when  their  policies- 
were  effected,  and  they  are  entitled  to  recover  to  the  foil  ex- 
tent of  their  claim. 

Judgment  according  to  the  agreement  in  each  case  tot  the 
fall  amount  of  the  insuranocy  interest,  and  costs. 


What  AuiNiixioH  OB  Tbaxbtib  of  Pbofkbtt  Tswobmd  wmu  Avon^ 
PouoT:  See  the  extended  note  to  Maniatm  r,  Immrame$  Gbi.»  09  Am.  Dee^ 
aOSetieq. 


WOBTHINQTON   V.   BeABSB. 

[l2Aujnr,  W.] 

HoBioiooB  OF  ViasEL  Sklliho  ma  BmuzNZNo  lNTXRm»  end  tldpohtiag 
witii  the  parohaser  that  he,  the  seller,  will  pay  oS  the  mortgage  if  he 
&ils  to  comply  with  the  stipiilatioii,  so  that  the  bargain  is  given  np  and 
the  title  reconveyed  to  him,  may  recover  on  a  policy  of  insuanoe  lamied 
to  him  before  his  agreement  of  sale  for  a  loss  to  the  vesiol  after  reoon- 
▼eyanoe;  and  this  whether  tiie  oontraot  be  oonstmed  to  have  passed  title 
or  not. 

Contract  upon  policy  of  insurance  upon  seven  eighths  of  a 
schooner.  The  assured  had  mortgaged  his  interest  to  plaintiff^ 
and  afterwards  conveyed  thirteen  sixteenths  of  the  schooner 
to  one  Lovell,  stipulating  at  the  same  time  to  pay  off  said 
mortgage.  He  failed  to  do  so,  and  the  bargain  was  given  up, 
Lovell  conveying  to  Nickerson  the  interest  he  acquired  under 
the  contract.  Thereafter  the  vessel  was  lost,  and  this  aotioa 
brought.    The  remaining  facts  appear  in  the  opinion. 

O.  Marstofij  for  the  defendants. 

21  M.  Hayes  and  J.  D.  HowSj  for  the  plaintiff. 

By  Court,  Bigelow,  C.  J.  We  entertain  no  doubt  that 
the  defendants  are  liable  for  the  fiill  amount  insured  by  the 
policy.  This  liability  rests  upon  two  grounds,  either  of  which 
is  sufficient  to  sustain  the  plaintiff's  claim. 

In  the  first  place,  on  the  facts  stated,  the  alleged  sale  by 
the  assured  of  thirteen  sixteenths  of  the  vessel  covered  by  the- 
policy  was  incomplete,  and  never  took  effect  so  as  to  extin- 
guish bis  insurable  interest  therein.  One  of  the  essential 
stipulations  of  the  agreement  of  sale  was  not  complied  witL^ 
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The  vendor  expressly  agreed  to  paj  the  amount  due  on  the 
mortgage  of  his  share  of  the  vessel^  and  to  procure  a  release 
£nom  the  mortgagee.  This,  the  case  finds,  he  did  not  and  could 
not  do.  Until  this  part  of  the  contract  was  complied  with^ 
the  vendee  had  a  right  to  avoid  the  sale  and  rescind  the  whole 
bargain.  The  delivery  of  the  bill  of  sale  passed  a  title  only 
at  the  election  of  the  vendee.  He  might,  within  a  reasonable 
time  after  the  £ulnre  of  the  assured  to  fulfill  his  contract  of 
sale  by  procuring  a  release  of  the  mortgage  on  the  vessel,  elect 
to  restore  the  legal  title  and  recover  back  the  consideration  of 
the  transfer.  During  this  time  the  plaintiff  had  a  continuing 
and  subsisting  interest  in  the  vessel.  The  transfer  could  not  be 
regarded  as  absolute  and  complete,  but  only  conditional  on  a 
compliance  with  the  terms  of  the  bargain.  A  mere  transfer  of 
the  legal  title  of  a  vessel  does  not  extinguish  a  right  to  recover 
on  a  policy  if  the  party  making  the  transfer  still  retains  any 
right  or  interest  in  the  vessel  or  her  proceeds:  Oordon  v.  Mass, 
Ins,  Co.y  2  Pick.  249;  Lazarus  v.  Commonwealth  Ins.  Co.j  19  Id. 
81;  WUson  v.  HiUy  3  Met.  66,  71.  The  insured  clearly  had 
an  interest  in  the  preservation  of  the  vessel  until  it  was  cer- 
tain that  the  contract  for  her  sale  had  become  complete,  and 
the  title  to  her  had  vested  absolutely  in  the  vendee.  In  this 
view  of  the  fiEU^ts,  the  insured  did  not  forego  his  right  to  re- 
cover on  the  policy  pending  the  transactions  in  relation  to  the 
transfer  of  the  vessel 

But  if  it  were  otherwise,  and  it  had  appeared  that  the  sale 
of  the  vessel  was  complete  and  absolute,  so  that  for  a  time  the 
insured  had  parted  with  his  insurable  interest,  his  right  to 
recover  on  the  policy  was  not  gone  forever.  It  was  only  sus- 
pended during  the  time  that  the  title  to  the  vessel  was  vested 
in  the  vendee,  and  was  revived  again  on  the  reconveyance  to 
the  insured  during  the  term  specified  in  the  policy.  The  in- 
surance was  for  one  year.  There  was  no  stipulation  or  condi- 
tion in  the  policy  that  the  insured  should  not  convey  or  assign 
his  interest  in  the  vessel  during  this  period.  The  contract  of 
insurance  was  absolute  to  insure  the  interest  of  a  person 
named  in  a  particular  subject  for  a  specific  time;  for  this  en- 
tire risk  an  adequate  premium  was  paid,  and  the  policy  duly 
attached,  because  the  assured  at  the  inception  of  the  risk  had 
an  insurable  interest  in  the  policy.  So,  too,  at  the  time  of  the 
loss  all  the  fEicts  necessary  to  establish  a  valid  claim  under 
the  policy  existed.  The  execution  of  the  policy,  the  interest 
of  the  assured  in  the  vessel,  the  due  inception  of  the  risk,  a 
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<x>mpliance  with  all  warrantieB  expressed  and  implied,  and 
the  loss  by  a  peril  insured  against,  are  all  either  admitted  or 
proved.  Upon  what  legal  ground,  then,  can  it  be  maintained 
that  the  policy  has  become  extinct?  No  fact  is  shown  from 
which  any  inference  can  be  made  that  by  the  alienation  of  the 
title  to  the  vessel  during  the  time  named  in  the  policy  the 
risk  of  the  insurers  upon  the  subsequent  retransfer  of  the  ves- 
sel to  the  assured  was  in  any  degree  increased  or  affected,  or 
that  any  loss,  injury,  or  prejudice  to  the  underwriter  was  oo- 
casioned  by  the  fact  that  the  absolute  title  to  the  vessel  was 
temporarily  vested  in  a  third  person.  On  the  contrary,  such 
temporary  transfer  of  title  would  seem  rather  to  have  inured 
to  the  benefit  of  the  insurers,  because  they  have  received  a 
premium  for  a  risk  from  which  they  were  exempted  during  a 
portion  of  the  time  designated  in  the  policy.  In  the  absence 
of  any  express  stipulation,  as  in  the  policy  declared  on,  no 
return  premium  could  be  claimed  by  the  assured  by  reason 
of  any  temporary  suspension  of  the  risk  or  withdrawal  of  the 
subject  insured.  The  policy  had  attached,  and  the  risk  was 
entire.  During  the  time  that  the  vessel  was  owned  by  a  person 
other  than  the  assured,  no  loss  could  happen  which  would  be 
covered  by  the  policy.  The  insured,  having  no  interest,  could 
sustain  no  loss.  If  a  total  loss  occurred  during  the  period,  the 
insurable  interest  would  become  extinct.  Upon  a  retransfer 
of  title  to  the  insured,  the  policy  would  revive  only  to  recover 
the  renewed  interest  thereby  acquired,  and  not  to  render  the 
insurers  liable  for  losses  which  may  have  happened  during  the 
intermediate  period.  The  sole  effect  would  be  to  suspend 
the  risk  for  the  time  during  which  by  reason  of  the  transfer 
the  assured  had  no  interest  in  the  subject  insured,  and  to  re- 
vive it  as  soon  as  the  original  interest  was  revested  in  him. 
The  transfer  of  the  vessel  rendered  the  policy  inoperative,  and 
not  void.  It  could  have  no  effect  while  the  insured  had  no 
interest  in  the  subject  insured.  But  when  this  interest  was  re- 
vived or  restored  during  the  term  designated  in  the  policy, 
without  any  increase  or  change  of  risk  or  other  prejudice  to 
the  underwriter,  there  seems  to  be  no  valid  reason  for  holding 
that  the  policy  has  become  extinct.  Inasmuch  as  neither  the 
subject  nor  the  person  insured  is  changed,  and  the  risk  re- 
mains the  same,  the  intermediate  transfer  is  an  immaterial 
tactj  which  can  in  no  way  affect  the  claim  under  the  policy. 

This  doctrine  is  not  only  consistent  with  sound  reason,  but 
It  is  in  accordance  with  the  analogies  of  the  law  of  marine 
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instirance.  Risks  may  be  temporarily  suspended  and  snbee* 
•quently  revived  without  invalidating  the  right  of  the  assured 
to  claim  under  the  policy.  Unseaworthiness  after  the  policy 
has  attached,  if  imputable  to  the  neglect  or  other  fault  of  the 
assured,  will  suspend  but  not  destroy  the  risk.  Restoration 
of  the  navigability  of  the  vessel  will  revive  the  right  of  the 
assured  to  claim  under  his  policy:  Taylor  v.  Lowell^  8  Mass. 
331  [3  Am.  Dec.  141];  1  Phillips  on  Insurance,  sec.  734.  So 
^oods  insured  for  a  voyage,  which  by  the  terms  of  the  policy 
are  covered  only  when  water-borne,  may  be  withdrawn  from 
the  risk  while  temporarily  placed  on  land,  but  the  policy  upon 
them  will  revive  when,  without  increase  of  risk,  they  are  again 
put  on  board  the  vessel.  In  these  and  like  cases  the  principle 
adopted  is,  that  the  contract  of  insurance  is  not  violated,  or 
the  right  of  the  assured  to  claim  an  indemnity  affected,  by 
the  existence  of  a  state  of  facts  which  does  not  contravene  any 
stipulation  in  the  policy,  or  in  any  way  change  or  affect  the 
risk,  or  otherwise  work  any  injury  or  prejudice  to  the  rights 
of  the  insurer:  CarroU  v.  Bo%Um  Marine  Ins.  Co,,  8  Mass.  616; 
Pofoer  V.  Ocean  Ins.  Co.j  19  La.  28  [36  Am.  Dec.  666];  Howard 
V.  Albany  Ins,  Co.j  3  Denio,  301,  303;  1  Phillips  on  Insuranoei 
sec.  Ot/. 

Judgment  fixr  the  plaintiff. 


What  Auskatioh  ob  Trikbivb  of  Ixbubed  Pbopibtt  wnx  Avoid 
PoLiOT:  See  the  note  to  Morrimm  r.  Inmtranee  Oompcmifp  60  Am.  Deo.  S06  el 
■eq.,  dting  many  oMee,  sod  anumg  them  the  principal  oeee^  at  page  806;  and 
Me  the  preoeding 


Gage  v.  Mobsb. 

[U  AU.KH,  4ia] 

OumoHn  ov  Vbsil  is  hot  Liablb  vob  Dkmubraos  if  the  bOl  of  lading 
oontaina  no  proviaxon  for  the  payment  thereof;  and  oertainly  not  if  he 
TiTTgiiT  the  bill  of  lading  before  any  of  the  oargo  haa  been  delivered. 

CoNTBACT  against  consignee  named  in  the  bill  of  lading  for 
demurrage.  The  agreed  statement  of  facts  shows  that  Hunter 
A  Co.  shipped  a  cargo  to  defendant  at  Boston,  taking  a  bill  of 
lading  providing  that  the  consignee  or  his  assigns  should  paj 
the  fineight.  There  was  no  provision  concerning  demurrage. 
The  day  the  vessel  arrived  at  Boston,  the  master,  in  writing, 
notified  the  consignee  of  his  readiness  to  discharge  the  cargo. 
On  the  same  day,  the  cargo  was  sold  to  the  Whipple  File 
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Manufacturing  Company.  The  consignee  agreed  to  pay  the* 
freight,  and  notified  the  master  of  the  vessel  of  the  sale  and 
agreement.  The  cargo  was  then  delivered  to  the  purchaser, 
but  not  until  after  five  days'  loss  of  time,  which  was  not  at- 
tributable to  the  fault  of  the  master.  Defendant  paid  the- 
freight,  and  this  action  was  then  brought.  Judgment  for  de- 
fendant.   Plaintiff  appealed. 

/.  NickersoUy  for  the  plaintiffs. 

D.  Thaoder  and  F.  BarUettj  for  the  defendant. 

By  Court,  Hoab,  J.  The  defendant  is  not  liable,  unless 
U{)on  some  contract,  express  or  implied,  by  which  he  haa 
agreed  to  pay  the  plaintiff  demurrage.  No  express  contract 
is  shown;  and  we  are  unable  to  perceive  that  any  can  be  im- 
plied from  the  facts  agreed. 

The  direct  contract  of  the  plaintiff  under  the  bill  of  lading 
was  with  the  shipper  of  the  coal:  BlaneJuird  v.  Page,  8  Gray, 
281,  290-295.  The  defendant  was  the  consignee;  and  the 
cargo,  by  the  terms  of  the  bill  of  lading,  was  to  be  delivered 
to  him  or  his  assigns.  The  receipt  by  him  of  the  cargo,  which 
was  to  be  delivered  upon  payment  of  the  freight,  would  have 
been  evidence  of  an  agreement  to  receive  it  upon  the  terms 
named  in  the  bill  of  lading,  and  so  of  a  liability  to  pay  the 
freight.  And  when  a  bill  of  lading  has  contained  a  stipula- 
tion for  demurrage,  either  expressly  or  by  reference  to  the 
charter-party,  the  acceptance  of  the  goods  has  been  held  to  be 
evidence  of  an  agreement  by  the  consignee  to  pay  demurrage 
as  well  as  freight:  Jesaon  v.  Solly,  4  Taunt.  52.  In  that  case, 
Chief  Justice  Mansfield  said:  "If  the  consignee  will  take  the 
goods,  he  adopts  the  contract."  Stindt  v.  Roberta,  5  Dowl.  &  L. 
460,  and  Wegener  v.  Smith,  15  Com.  B.  285,  are  to  the  same 
effect,  and  apply  the  doctrine  to  the  indorsees  of  the  bill  of 
lading.  But  as  the  consignee  and  his  assigns  are  not  parties 
to  the  contract  in  the  bill  of  lading,  and  are  only  liable  upon 
the  contract  which  may  be  implied  upon  the  actual  delivery 
of  the  cargo  and  waiver  of  his  lien  by  the  master,  they  are  not 
bound  to  accept  the  cargo  at  any  particular  time,  and  incur 
no  responsibility  by  a  refusal  or  delay  in  accepting  it.  The 
contract  implied  from  its  acceptance  can  extend  no  further 
than  the  conditions  upon  which  its  delivery  is  made  depend- 
ent by  the  terms  of  the  bill  of  lading.  Where  the  bill  of 
lading  contains  no  provision  for  the  payment  of  demurrage, 
no  case  has  been  cited  to  show  that  the  consignee  or  his  as- 
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«ignee  is  liable  for  demurrage;  and  the  EngUsh  authorities 
are  uniformly  against  such  a  liability:  Young  y.  MmUer^  6  EL 
A  B.  756;  Chappd  v.  ComfoHy  10  Com.  B.,  N.  8.,  802;  8mUh 
y.  Sieveking,  5  EL  &  B.  589. 

The  defendant  would  not  have  been  answerable  in  this 
action,  therefore,  if  he  had  received  the  coal.  But  as,  before 
any  of  the  coal  was  delivered,  he  had  assigned  the  bill  of 
lading  to  the  Whipple  File  Manufacturing  Company,  to  whom 
the  coal  was  delivered,  he  had  no  contract  whatever  with  the 
plaintiff,  express  or  implied.  His  agreement  with  that  com- 
pany to  pay  the  freight  was  a  contract  with  them  only,  to 
which  the  plaintiff  was  not  a  party. 

Judgment  for  the  defendant. 


Halsey  v.  MoLean. 

113  ALLBlf, «».] 
CUDIIOB  OF  OOBYOIiATION  WhIGH  WAS  ESTABLISHBD  Df  NsW  TOBK  Under 

fhe  statate  of  that  state,  which  providee  that  stockholdfira  and  offioen 
■hall  be  personally  liable  as  a  penalty  in  oertain  oontingwioies,  cannot 
maintain  his  action  in  Massachusetts  to  enforoe  his  claim  personally 
against  a  stockholder  or  officer  of  the  corporation. 

Contract  on  an  account  for  services  rendered  by  plaintiff 
as  superintendent  of  a  quarry  in  Massachusetts,  belonging  to 
the  Lee  Marble  Quarrying  Company  of  New  York,  against 
the  defendant,  as  one  of  the  trustees  and  stockholders  of  such 
company.  The  liability  is  based  on  the  statute  of  New  York 
under  which  the  corporation  was  organized,  and  which  pro- 
vides that  on  failure  to  file  certain  reports  and  returns  the 
officers  and  stockholders  shall  be  personally  liable.  The  facts 
are  further  explained  in  the  opinion. 

if.  WUcoXj  for  the  defendant. 

/.  Sumner  and  J.  Branningy  for  the  respondent. 

By  Court,  Foster,  J.  The  report  of  the  auditor  raises  the 
question  whether  upon  the  facts  of  the  present  case  this  court 
will  enforce  the  liabilities  imposed  upon  trustees  or  stockhold- 
ers of  a  corporation  organized  under  the  general  manufactur- 
ing corporation  act  of  New  York,  passed  February  17,  1848. 
The  principles  by  which  we  must  be  controlled  are  sufficiently 
well  established.  Wherever  the  common  or  statute  law  of  one 
government  enters  into  and  forms  a  part  of  a  contract  which 


158  Halbbt  v.  McLban.  [M 

is  brought  before  the  tribunals  of  another  for  enforcement^ 
and  is  not  there  treated  as  immoral  or  contrary  to  public  pol- 
icy, the  lex  loci  contractus  is  resorted  to  to  determine  its  valid- 
ity and  construction,  howeyer  that  may  differ  from  the  law 
prevailing  in  the  forum  of  the  remedy.  The  contract  of  the 
New  York  corporation  in  the  present  case  must,  howeve«*,  re- 
ceive the  same  construction,  and  the  liability  of  the  defendant 
here  must  depend  upon  the  same  principles,  whether  it  wa9 
actually  made  in  Massachusetts  or  in  New  York;  because  if 
made  here,  it  was  in  legal  contemplation  made  with  reference 
to  the  New  York  acts,  and  in  view  of  the  contingent  liabilities 
thereby  imposed  upon  officers  and  stockholders,  which  are 
equally  applicable  to  contracts  entered  into  within  and  without 
the  sovereignty  which  incorporated  the  company:  Hutchins  v. 
New  England  Coal  Mining  Co.j  4  Allen,  580. 

How  far  a  mere  statute  obligation  shall  be  respected  and 
enforced  beyond  the  jurisdiction  by  which  it  is  created  and 
limited,  and  within  which  alone  it  has  the  force  of  positive 
law,  is  a  question  of  comity  and  public  policy  in  the  adminis- 
tration of  justice.  It  is  well  settled  that  penal  laws  will  be 
allowed  no  extraterritorial  operation.  Thus  a  usurious  con- 
tract, not  void  under  the  statute  of  the  state  where  it  was 
entered  into,  but  subject  there  to  a  deduction  by  way  of  pen- 
alty, will  be  enforced  elsewhere  in  full  without  the  deduction: 
Oals  V.  Eaetmanj  7  Met.  14.  And  it  seems  that  a  qui  lata 
action  founded  on  the  statute  of  one  state  cannot  be  main- 
tained in  the  courts  of  another,  althpugh  a  judgment  recov- 
ered in  such  a  suit  elsewhere  will  support  an  action  here: 
Healy  v.  Root,  11  Pick.  389. 

An  examination  of  the  statute  provisions  relied  upon  by  the 
plaintiff  clearly  shows  that  they  do  not  leave  the  officers  or 
stockholders  in  all  cases  personally  liable  for  payment  of  the 
corporate  debts.  If  they  did,  we  should  need  carefully  to 
consider  whether  under  such  a  charter  the  members  of  the 
company  do  or  do  not  remain  in  the  condition  of  copartners 
at  common  law:  Ex  parte  Van  Riper,  20  Wend.  614;  Coming 
V.  McCuUough,  1  N.  Y.  47  [49  Am.  Dec.  287].  Even  in  that 
case  it  has  been  doubted  whether  the  courts  of  another  state 
could  give  effect  to  such  a  remedial  provision:  Drinhoater  v. 
Portland  Marine  Railwayj  18  Me.  87.  But  this  question  we 
need  not  now  decide. 

By  the  statutes  of  New  York  of  1848,  c.  40,  sec.  12,  every 
company  organised  under  it  is  required  annually,  within 
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twenty  days  from  the  first  day  of  January,  to  make  and  pub* 
lish  a  report,  stating  the  amount  of  its  capital,  the  proportion 
I>aid  in,  and  the  amount  of  all  existing  debts;  '^  and  if  any 
of  said  companies  shall  fail  so  to  do,  all  the  trustees  of  the* 
company  shall  be  jointly  and  severally  liable  for  all  the  debt» 
of  the  company  then  existing,  and  for  all  that  shall  be  con- 
tracted before  such  report  shall  be  made."  With  reference 
to  this  section,  the  court  of  appeals  has  said:  '^  The  provision 
is  highly  penal,  and  the  rules  of  law  do  not  permit  us  to  ex- 
tend it  by  construction  to  cases  not  Mrly  within  the  lan- 
guage": Oarrison  v.  Howe,  17  N.  Y.  458.  The  default  to* 
publish  the  returns  required  by  law  imposes  upon  trustees 
in  office  a  personal  liability  for  all  corporate  debts  existing 
while  they  are  in  default,  but  not  for  debts  contracted  after 
their  retirement  from  office;  and  new  trustees  are  not  liable 
for  debts  contracted  by  their  predecessors  and  chargeable  to 
the  latter  for  their  default,  but  only  for  debts  contracted  while 
they  are  in  office,  and  before  a  report  is  made  and  published; 
Boughion  v.  OtiSj  21  Id.  261;  Chawben  v.  LewiB,  28  Id.  454. 
The  construction  given  to  this  provision  by  the  courts  of  New 
York  clearly  establishes  its  qualified  and  penal  character  in 
their  opinion.  And  we  regard  their  construction  as  conclusive 
upon  us.  In  this  commonwealth,  where  the  statute  is  not  bind- 
ing propria  vigore,  no  rule  of  comity  permits  or  justifies  any 
interpretation  which  would  render  the  liability  imposed  by  it 
more  extensive  here  than  in  courts  where  it  prevails  with  the 
force  of  positive  law. 

The  alleged  liability  of  the  defendant  as  a  stockholder  de» 
pends  upon  the  following  sections  of  the  same  act: — 

"  Sec.  10.  All  the  stockholders  of  every  company  incorpo* 
rated  under  this  act  shall  be  severally  individually  liable  to 
the  creditors  of  the  company  in  which  they  are  stockholders 
to  an  amount  equal  to  the  amount  of  stock  held  by  them  re- 
spectively for  all  debts  and  contracts  made  by  such  company 
until  the  whole  amount  of  capital  stock  fixed  and  limited  by 
such  company  shall  have  been  paid  in  and  a  certificate  thereof 
shall  have  been  made  and  recorded." 

^^  Sec.  18.  The  stockholders  of  any  company  organized  un- 
der the  provisions  of  this  act  shall  be  jointly  and  severally^ 
individually  liable  for  all  debts  that  may  be  due  and  owing  to 
all  their  laborers,  servants,  and  apprentices  for  services  per- 
formed for  such  corporation." 

**  Sec  24.  No  stockholder  shall  be  personally  liable  for  the 
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payment  of  any  debt  contracted  by  any  company  fonned  un- 
der this  act  which  is  not  to  be  paid  within  one  year  fix>m  the 
time  the  debt  is  contracted,  nor  nnless  a  suit  tot  the  coUectioii 
of  Btich  debt  shall  be  brought  against  such  company  within 
one  year  after  the  debt  shall  become  due.'' 

These  provisions  likewise  have  been  declared  by  a  New 
York  court  not  to  render  the  stockholders  chargeable  as  co- 
partners: Woodruff  and  Beach  Iron  Works  y.  Chittendenf  4 
Bosw.  417.  The  liability  for  non-payment  of  the  capital 
stock  is  limited  in  the  case  of  each  stockholder  to  an  amount 
oqual  to  his  stock.  And  to  an  action  founded  upon  section 
10,  it  would  be  a  defense  available  to  any  shareholder  thai 
he  had  already  paid  debts  to  that  amount.  This  provision 
is  not  as  stringent  as  the  one  existing  under  the  statute  of 
Massachusetts,  before  the  court  in  K'nowlton  v.  AcUey,  8  Gush* 
93;  or  that  under  the  New  Hampshire  act,  considered  in 
Erickson  v.  Nesrmth,  15  Gray,  221  [77  Am.  Dec.  78] ;  8.  C, 
4  Allen,  283.  In  each  of  the  latter  cases,  the  stockholders  were 
declared  to  be  ^'jointly  and  severally  liable  for  all  debts  of 
the  company"  until  the  whole  capital  was  paid  up,  and  a 
certificate  thereof  recorded.  Yet  they  were  held  not  to  be 
original  contractors,  but  only  subject  to  a  limited  statute  lia- 
bility. 

Furthermore,  the  present  action  was  commenced  November 
19,  1864.  The  most  recent  of  the  causes  of  the  action  accrued 
in  May,  1859.  No  evidence  was  offered  that  any  suit  had 
been  brought  against  the  corporation  by  the  plaintiff.  By  sec- 
tion 24,  quoted  above,  it  is  an  indispensable  condition  to  the 
liability  of  a  stockholder  for  the  payment  of  any  debt  con- 
tracted by  the  company  that  a  suit  for  its  collection  shall  be 
brought  against  the  company  within  one  year  after  such  debt 
«hall  become  due.  The  present  plaintiff  had  therefore  lost  his 
right  to  the  particular  remedy  prescribed  by  the  New  York 
act,  and  the  only  one  he  was  entitled  to  in  that  state  before 
he  instituted  proceedings  in  Massachusetts.  If  we  possessed 
any  jurisdiction  to  administer  the  remedy  conferred  by  this 
section,  comity  would  not  require  nor  justice  permit  that  it 
«hould  be  administered  here  in  a  case  where,  by  the  plaintiff's 
own  neglect,  it  had  ceased  to  exist  in  New  York. 

Independently  of  this  consideration,  we  are  of  the  opinion 
that  the  liability  of  stockholders  for  debts  due  to  laborers 
under  section  18,  qualified  as  it  is  by  the  provisions  as  to  the 
remedy  in  section  24,  must  be  treated  as  a  part  of  the  statute 
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-system  of  another  state,  incapable  of  ezeontioii  alUno  fwro. 
We  regard  the  principles  laid  down  in  Eriehson  v.  Nemith^ 
mipruy  as  applicable  to  all  the  provisions  of  the  New  York  act 
which  have  been  examined  in  the  present  caae.  The  result  is, 
that  upon  the  auditor's  report  the  defendant  is  entitled  to 
judgment,  and  the  verdict  for  the  plaintiff  must  be  set  aside. 


Thx  FBniciPAL  oin  o  citkd  in  Brigham  ▼.  Ch^Unt  7  Nat.  Bank.  R^g.  4S0i, 
to  the  point  that  oourts  will  not  notice  or  enforce  penaltiee  impoeed  by  the 
lawB  of  another  state;  and  the  liability  imposed  upon  officers  of  a  carpotstioa 
for  some  nsgleot  of  dn^  by  the  corporation  is  ssid  to  be  sooh  a  psnaltiy. 


Gk)ODBIOH   V.   BUBBANK. 

[13  Aum. ««.] 
Vsnxtt  ov  Laud  mat  Boxrvx  AflsioKABUi  Rigbt  to  Tame  Watss 
from  a  spring  sitoated  upon  the  land,  through  pipes  of  certain  dimsnsiQns^ 
with  the  right  to  enter  npon  the  land  to  make  repairs,  upon  payment  <^ 
the  damages  caosed  thereby;  and  sach  right  need  not  be  limited  as  to  the 
piace  or  manner  of  its  enjoyment,  nor  annexed  to  any  partumlar  eslals. 

ToBT.    The  opinion  states  the  facts. 

W.  H.  Swift  and  M.  WUcaXy  for  the  plaintiff. 
H.  L.  Daw€B  and  E.  M.  Woodj  for  the  defendant. 

By  Court,  Foster,  J.  This  action  of  tort  is  brought  to  re- 
cover damages  for  the  acts  of  the  defendant  on  his  own  land, 
who  has  cut  off  a  pipe  by  which  water  was  conducted  from  a 
spring  thereon,  and  has  coutaminated  the  water  which  flowed 
through  said  pipe  to  the  plaintiff's  premises.  The  lot  on  which 
the  spring  is  situated  was  part  of  a  farm  owned  by  Thomas  F. 
Plunkett^  and  conveyed  to  the  defendant  by  Plunkett  by  a 
deed  dated  March  27, 1850,  containing  the  following  clause: 
'^Also  reserving  to  myself,  my  heirs  and  assigns,  the  right  of 
taking  so  much  water  forever  from  the  spring  situate  on  the 
lot  last  above  described,  and  from  which  water  is  now  taken 
in  a  pipe  to  supply  the  grounds  of  ,W.  H.  Tyler,  as  now  runs 
in  said  pipe,  so  long'  as  said  pipe  lasts,  together  with  the  right 
to  replace  the  same  with  a  pipe  of  one  and  one  quarter  inch 
inside  caliber,  and  also  the  right  of  taking  so  much  water 
from  said  spring  as  will  run  in  said  pipe  of  one  and  one  quarter 
inch  caliber,  when  thus  substituted  for  the  present  pipe,  to- 
gether with  the  right  to  enter  and  repair  said  aqueduct  at  all 

▲jl  nac.  Vol.  XC— U 
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timeSy  it  being  understood  that  I  am  to  pay  snch  damages 
may  be  from  time  to  time  occasioned  to  the  crops  and  land 
by  said  repairs,  and  said  Burbank,  his  heirs  and  assigns,  ia- 
not  to  molest  said  Plunkett,  his  heirs  and  assigns,  in  the  use- 
of  the  aboye-reserved  rights."  At  the  date  of  this  deed,  the- 
pipe  was  laid  as  it  now  is  through  the  defendant's  estate,  and 
conducted  water  to  the  premises  of  W.  H.  Tyler.  No  part  or 
Plunkett's  remaining  estate  was  then  or  ever  had  been  sup- 
plied with  water  from  this  aqueduct.  It  is  therefore  improb* 
able  that  the  reservation  was  intended  for  the  exclusiye  benefit 
thereof.  Plunkett  had  given  to  Tyler  no  right,  but  the  latter 
had  only  a  revocable  license  from  Plunkett's  predecessor  to 
the  use  of  the  aqueduct;  and  there  is  no  reason  to  suppose 
that  Plunkett  intended  to  annex  the  reservation  to  the  estate 
of  a  stranger,  if  that  were  possible.  The  language  used  !» 
broad  and  unqualified.  The  right  is  reserved  to  Plunkett,  his 
heirs  and  assigns,  and  not  to  the  assigns  of  his  remaining  ea* 
tate.  There  is  no  restriction  as  to  the  place  where  or  the  pur* 
pose  for  which  the  water  might  be  used,  but  only  as  to  the 
quantity  reserved.  We  are  therefore  satisfied  that  Plunkett 
intended  to  retain  for  himself,  his  heirs  and  assigns,  a  right 
the  enjoyment  of  which  was  limited  to  no  particular  premises, 
capable  of  being  used  upon  any  land  which  he  or  they  might 
at  any  time  acquire,  an  assignable  and  inheritable  interest^ 
not  annexed  to  any  parcel  of  land.  If  the  rules  of  law  permit 
the  acquisition  of  such  a  right  by  reservation  or  grant,  we  can* 
not  doubt  that  it  has  been  effectually  created  in  the  present 
instance.  And  if  so,  it  must  inure  to  the  benefit  of  the  present 
plaintiff,  who  has  derived  it  by  warranty  deed  from  Plunkett 
through  divers  mesne  conveyances. 

But  the  defendant  insists  that  such  an  interest  is  a  predial 
servitude,  in  its  nature  inseparably  annexed  to  some  estate, 
apart  from  which  it  cannot  be  enjoyed;  that  if  regarded  as  an 
easement  in  gross,  it  is  necessarily  of  a  purely  personal  char- 
acter, incapable  of  assignment  or  inheritance,  belonging  to 
Plunkett  alone  for  his  personal  benefit. 

This  proposition  requires  examination.  There  are  dtcta, 
perhaps  authorities,  to  the  effect  that  an  easement  proper,  like 
a  way  in  gross,  cannot  be  created  by  grant  so  as  to  be  assign- 
able or  inheritable:  Washburn  on  Easements,  80;  Acbroyd  v. 
Smithy  10  Com.  B.  187.  However  the  law  may  be  elsewhere, 
it  would  be  difficult  to  establish  that  doctrine  in  this  common- 
wealth, where  it  has  been  held  that  ways  in  gross  ''may  be- 


toe|>i.  VSf06.'\  OooDBicB  0.  Bubbanx.  10s 

granted  or  may  accrue  in  yariaos  forms  to  one,  his  heirs  and 
assigns":  WhiU  v.  Crawfardy  10  Mass.  188;  and  that  "the 
law  is  settled  in  Massachusetts  by  a  series  of  decisions  that  a 
right  of  way  may  be  as  well  created  by  a  reservation  or  excep* 
tion  in  the  deed  of  the  grantor,  reserving  or  retaining  to  him- 
self and  his  heirs  a  right  of  way  either  in  gross  or  as  annexed 
to  lands  owned  by  him  so  as  to  charge  the  lands  granted  with 
such  easement  and  servitude,  as  by  a  deed  from  the  owner  of 
the  land  to  be  charged,  granting  such  way  either  in  gross  or 
as  appurtenant  to  other  estate  of  the  grantee  " :  Bowen  v.  Conner 
6  Cush.  137. 

In  the  case  of  rights  of  profit  a  prendre^  it  seems  to  be  held 
uniformly  that,  if  enjoyed  in  connection  with  a  certain  estate, 
they  are  regarded  as  easements  appurtenant  thereto;  but  if 
granted  to  one  in  gross,  they  are  treated  as  an  estate  or  interest 
in  land,  and  may  be  assignable  or  inheritable:  Post  v.  PearsaUj 
22  Wend.  425;  Washburn  on  Easements,  7.  The  right  to  take 
water  from  a  well  or  spring  is  held  to  be  an  interest  in  land, 
although  not  a  profit  a  prendrSj  and  may  be  claimed  by  cub* 
tom:  Race  v.  Wardj  4  El.  A  B.  702.  And  we  are  aware  of  no 
case  which  denies  that  the  right  to  an  aqueduct  may  be  so 
created  as  to  exist  independently  of  any  particular  parcel  of 
land  owned  by  the  grantee  thereof,  and  be  enjoyed  by  him  and 
his  heirs  on  any  estate  which  he  or  they  may  own  or  acquire^ 
and  be  capable  of  assignment  or  conveyance  in  gross.  The 
water  itself  may  not  be  the  subject  of  property,  but  the  right 
to  take  it,  and  to  have  pipes  laid  in  the  soil  of  another  for  that 
purpose,  and  to  enter  upon  the  land  of  another  to  lay,  repair, 
and  renew  such  pipes,  is  an  interest  in  the  realty,  assignable, 
descendible,  and  devisable.  On  this  subject,  the  language  of 
Judge  Curtis  is  as  follows:  "  I  know  of  no  rule  of  the  common 
law  which  prohibits  grants  of  the  incorporeal  right  to  divert 
water  from  being  made  in  gross.  If  I  have  a  spring,  I  may 
seU  the  right  to  take  water  from  it  by  pipes  to  one  who  does 
not  own  the  land  across  which  the  pipes  are  to  be  carried,  and 
I  may  either  restrict  the  use  to  a  particular  house,  or  not,  as 
I  please.  It  is  true,  the  grantee  cannot  make  the  grant  useful 
without  acquiring  from  the  owner  of  the  intermediate  land  the 
right  to  lay  pipes  therein,  nor  can  he  use  the  water  in  a  house 
until  he  obtains  the  right  to  possess  that  house.  But  these 
may  be  acquired  afterwards.  Incorporeal  rights  may  be  in« 
separably  annexed  to  a  particular  messuage  or  tract  of  land 
by  the  grant  which  creates  them,  and  makes  them  incapable 
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of  separate  existence.  Bat  they  may  also  be  granted  in  gfoe^ 
and  afterwards,  for  purposes  of  enjoyment,  be  annexed  to  a 
messuage  or  land,  and  again  severed  therefrom  by  a  convey- 
ance of  the  messuage  or  land  without  the  right,  or  a  convey- 
ance  of  the  right  without  the  land  ":  Lonsdale  Co,  v.  Moies^  21. 
Law  Rep.  664;  8.  C,  1  Brun.  Col.  Cas.  655. 

We  have  many  cases  in  our  own  reports  which  recognize 
the  right  to  take  a  certain  quantity  of  water  from  a  mill-pond 
as  a  distinct  and  substantive  subject  of  grant,  without  restric- 
tion as  to  its  use  at  any  designated  place.  Rights  of  water 
duly  granted  by  deed,  not  appurtenant  to  any  particular  p«t 
eel  of  land,  may  be  used  b^  the  owner  at  any  place  or  in  any 
manner,  so  long  as  he  doeb  not  interfere  with  cr  impair  the 
rights  of  others:  De  Witt  v.  Harvey^  4  Gray,  486.  We  are  un- 
able to  distinguish  between  the  right  to  take  water  by  a  canal 
from  a  pond  for  the  purposes  of  power,  and  the  right  to  take  it 
from  a  spring  in  a  pipe  for  domestic  purposes,  the  watering  of 
cattle,  to  supply  an  artificial  jet  or  fountain,  and  to  sell  it  to 
others  for  any  uses  they  may  desire  to  make  of  it. 

In  the  present  case,  it  does  not  appear  that  the  change  iu  ihrn 
direction  or  location  of  the  pipe  after  it  leaves  the  land  of  the 
defendant  has  increased  the  quantity  of  water  taken  from 
the  spring.  We  are  therefore  of  opinion  that  this  action  can  be 
maintained;  and  the  judge  who  presided  at  the  trial  in  the 
superior  court  having  ruled  otherwise,  the  exoeptionB  are  sus- 
tained. 


Reservation  ov  Water  Right  in  Deed:  See  Hammond  t.  Woodmtm,  66 
Am.  Dec  219.  That  roch  reeervatiaa  oieatee  an  iodependant  rights  sm  BomI 
▼.  Mitter,  6  Fed.  Rep^  560,  dtiiig  the  prinoipal 


Obagg  V.  Martin. 

[13  ALLEN,  4M.] 

AMioniBNT  or  Wages  to  be  Earned  under  Bzisiino  OoNnuor  is  Vod 
if  made  for  the  porpoae  of  preventing  their  being  atUohed  by  traitot 
prooeas,  notwithstanding  the  fact  that  the  assignment  was  msde  opea^ 
and  for  a  good  consideration. 

Tbustsb  process.    The  opinic  i  states  the  frcti. 

8.  0.  Lambf  for  the  claimant, 
fif.  r.  J^ieM,  for  the  plaintiff. 
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By  Court,  IIoar,  J.  The  principal  defendant  had 
the  wages  which  he  expected  to  earn  under  an  existing  con- 
tract;  and  these  being  afterwards  attached  by  the  trustee 
process,  the  assignee  came  in  as  a  claimant.  The  plaintiff 
alleged  that  the  assignment  was  fraudulent  against  creditors, 
and  made  for  the  purpose  of  keeping  the  wages  out  of  their 
reach.  The  claimant  at  the  trial  asked  the  court  to  rule  that 
*' future  wages  to  be  earned  under  an  existing  contract  are  not 
liable  to  an  attachment;  and  an  assignment  of  such  wages 
made  openly  and  for  a  good  consideration  is  not  fraudulent, 
although  made  for  the  purpose  of  keeping  them  out  of  the 
reach  of  creditors."  The  court  declined  so  to  rule,  and  to  this 
refusal  the  claimant  excepts. 

The  precise  question  thus  presented  does  not  seem  to  have 
been  decided  in  this  commonwealth,  though  in  three  ad- 
judged cases  it  has  been  held  that  an  assignment  of  future 
wages  to  be  earned  under  a  subsisting  contract  is  valid,  if  not 
fraudulent:  Emery  v.  Lawrence^  8  Gush.  151;  Lannan  v.  Smithy 
7  Gray,  160;  Boylen  v.  Leonard^  2  Allen,  407.  In  the  last 
case  cited,  it  is  said  by  Mr.  Justice  Dewey  that  *4t  would  have 
been  competent  for  the  plaintiff  in  the  superior  court  to  deny 
that  there  was  any  adequate  consideration  for  this  assignment, 
or  to  show  that  the  making  of  the  assignment  was  fraudulent, 
and  designed  by  the  parties  to  cover  the  earnings  of  the  as- 
signor for  his  own  use  and  benefit,  and  in  fraud  of  his  credi- 
tors ";  but  that  was  not  a  ground  of  the  decision  in  the  cause. 
The  argument  for  the  claimant  is,  that  an  intention  to  defraud 
is  of  no  consequence,  because  no  creditor  could  be  defrauded 
by  the  assignment;  that  future  earnings  cannot  be  attached 
or  taken  in  any  manner  in  satisfaction  of  a  debt,  and  therefore 
a  creditor  would  have  no  interest  to  contest  the  validity  of  the 
assignment. 

There  would  be  force  in  this  argument  if  the  property  or 
right  of  property  conveyed  could  in  no  event  be  made  ayail- 
able  by  creditors,  as  in  the  case  of  property  exempted  by  law 
from  attachment  or  compulsory  appropriation  for  the  discharge 
of  debts.  But  at  the  time  this  trustee  process  was  commenced, 
this  fond  was  subject  to  attachment  but  for  the  assignment. 
There  was  no  more  impossibility  that  creditors  should  be  de- 
frauded than  exists  in  any  case  where  the  fraud  intended  is 
against  subsequent  creditors.  They  are  not  creditors  to  bo 
defrauded  when  the  conveyance  is  made.  Yet  if  the  convey- 
ance be  made  with  the  express  intent  to  defi«ud  thenii  and 
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the  debtor  afterwards  contracts  debts,  the  snbseqtient  creditor 
may  avoid  the  conveyaDce:  Clapp  y.  Leaiherbeej  18  Pick.  131, 
138;  Parhman  v.  Wdeh,  19  Pick.  231,  237.  We  think  the  die- 
turn  in  Boylen  v.  Leonard^  supra^  a  correct  statement  of  the  law. 

The  existence  of  a  consideration  for  the  conveyance  or  aa- 
signment,  if  an  actual  intent  to  defraud  be  established,  will 
not  make  it  valid:  KifnbaU  v.  Tlunnpsany  4  Cush.  441  [50  Am. 
Dec.  799]. 

The  fact  that  the  assignment  was  made  '^  openly,"  thou{^  a 
circumstance  indicating  good  faith,  is  certainly  not  oondusive 
gainst  other  evidence  of  fraud. 

Exceptions  overruled. 

AssioNifENT  aw  FuTCJRa  EABifurcw:  See  MMaU  ▼.  Qukm,  61  Am.  Deo.  41^ 
and  note;  Thaifer  ▼.  KeUey,  66  Id.  220;  mad  aee  the  prindpel  oaae  cited  la 
Cooper  y.  Ham,  49  Ind.  401,  to  the  point  th«t  fatore  eaniings  oHinol  be 
Mngned  so  m  to  avoid  robjeoting  them  to  oliima  of  eTirting  ereditoni 
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[12  Alleh,  68LJ 
lUnAOAD  COMPANT  UNDERTAKING  TO  CaRRT    LiVB  AnHIALS  IOB  HiSX  la 

boond  to  provide  cars  of  Bofficient  Btrength  to  prevent  the  animalB  from 
breaking  through  the  same;  and  will  be  responsible  for  a  loss  oocnning 
through  failure  to  do  ao^  although  the  animals  were  uinily  and  vioioiisi 
but  not  for  an  injaiy  to  the  animalB  oooozring  aimply  from  thair  ewa 
vidoosness  or  nnrnlinees,  whil^  being  carried  in  a  proper  car. 
MxAsuRE  or  Damages  in  Action  against  Common  Carbibr  for  faQore 
to  transport  live  animala  to  market  and  deliver  them  there  in  good  con- 
dition on  a  certain  day,  in  accordance  with  his  undertaking,  where  snoh 
failure  is  attributable  to  a  cause  other  than  act  of  God  or  the  pnblio 
enemy,  is  the  dififorence  between  their  market  value  there  in  good  oon- 
dition  on  the  day  when  they  ought  to  have  been  delivered*  and  their 
market  value  there  in  their  actual  conditum  on  the  day  when  they  wert 
dwivaiecii 

Comtbagt.    The  opinion  states  the  fiacts. 

W.  AUeny  Jr,^  for  the  defendants. 
C  DelanOy  for  the  plaintiff. 

By  Court,  Foster,  J.  In  this  action,  against  a  raihroad  com* 
pany  for  injuries  received  by  cattle  while  being  transported  to 
market,  it  appeared  that  when  the  train  arrived  at  Westfield 
the  barriers  of  a  car  door  were  found  to  be  broken  down,  and 
ttuiee  of  the  cattle  were  missing. 
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The  defendants  requested  the  presiding  judge  to  rale  that  if 
4he  corporation  used  due  care,  and  the  injury  was  occasioned 
4>7  the  unruliness  of  the  cattle,  the  plaintiff  could  not  recover. 
This  instruction  was  properly  refused. 

The  common-law  liability  of  a  carrier  for  the  delivery  of  live 
animals  is  the  same  as  that  for  the  delivery  of  merchandise. 
"Upon  undertaking  their  transportation,  he  assumes  the  obliga* 
'tion  to  deliver  them  safely  against  all  contingencies,  except 
i9uch  as  would  excuse  the  non-delivery  of  other  property: 
WUson  V.  Hamiltonj  4  Ohio  St.  722;  Palmer  v.  Orand  Junction 
IPy,  4  Mees.  &  W.  749;  White  v.  Winnigimmet  Co.,  7  Cush.  156. 

To  this  general  .rule  there  is  an  apparent  exception,  sup- 
ported by  authority,  and  which  we  adopt,  that  the  liability  of 
ihe  carrier  does  not  extend  to  injuries  caused  by  the  peculiar 
character  and  propensities  of  the  animals  to  themselves  or 
«ach  other.  Perhaps  this  qualification  is  in  principle  only  an 
Application  to  live  freight  of  the  familiar  rule  which  relieves 
the  carrier  from  responsibility  where  fruit  perishes  by  natural 
decay,  or  the  inherent  defects  of  merchandise  destroy  its  value. 
Although  the  carrier  insures  the  arrival  of  the  property  at  the 
point  of  destination  against  everything  bat  "  the  act  of  God 
and  of  public  enemies,"  yet  the  condition  in  which  it  shall 
arrive  there  must  depend  on  the  nature  of  the  article  to  be 
transported.  He  does  not  absolutely  warrant  live  freight 
against  the  consequences  of  its  own  vitality:  Hall  v.  Renfro, 
3  Met.  (Ky.)  51;  Clarke  v.  Rochester  and  Syracuse  R,  £.,  14 
JS.  Y.  670  [87  Am.  Dec.  205]. 

Vicious  and  unruly  animals  may  injure  or  destroy  them- 
selves or  each  other,  or  frightened  animals  may  die  of  terror, 
or  starve  themselves  by  refusing  food,  notwithstanding  every 
precaution  it  is  possible  to  use.  For  such  occurrences  the  car- 
Tier  is  not  answerable.  He  will  be  relieved  from  responsibility 
-for  casualties  of  this  description  if  he  can  show  that  he  has 
provided  all  suitable  means  of  transportation  and  exercised 
^hat  degree  of  care  which  the  nature  of  the  property  requires. 
In  arrangements  and  precautions  to  guard  against  injuries 
^xrcasioned  by  the  faults  and  vices  of  animals  to  themselves  or 
^each  other,  the  carrier  is  bound  to  use  an  amount  of  diligence 
analogous  to  that  required  of  passenger  carriers  in  the  trans- 
portation of  human  beings.  But  the  su£Giciency  of  a  car  door 
to  resist  the  struggles  of  animals,  however  unruly,  it  is  in  the 
power  of  a  railroad  company  to  secure.  And  its  obligation  in 
(this  respect  is  not  satisfied  by  furnishing  a  reasonably  strong 
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oar.  The  company  is  bound  to  have  one  absolately  and  ao» 
tnally  sufficient  It  i^  practicable  to  make  a  car  bo  thoroughly 
strong  that  catUe  cannot  break  it  down  and  fall  out.  For  any 
fisdlure  to  do  so,  the  carrier  is  responsible. 

We  should  have  no  difficulty  in  sustaining  the  verdict  for 
the  plaintiff,  were  it  not  broadly  and  unqualifiedly  stated  in 
the  instructions  given  that  the  defendant  corporation  was  liable 
as  a  common  carrier  for  injuries  occasioued  by  the  viciousnesa 
and  unruly  conduct  of  the  cattle.  So  Seut  as  the  sufficiency  of 
the  car  was  concerned,  we  assent  to  this  statement.  In  it» 
application  to  unavoidable  injuries  done  by  the  cattle  to  them* 
selves  or  each  other,  we  regard  it  as  incorrect. 

There  are  two  other  qualifications  of  the  liability  of  common 
carriers  which  may  be  referred  to,  not  because  of  any  fiEust 
appearing  in  the  present  case,  but  for  completeness  of  state- 
ment, and  to  avoid  misapprehension.  Where  the  owner  of 
animals  or  goods  retains  the  custody  of  them  during  their 
transit,  the  carrier  is  not  as  absolutely  liable  as  he  otherwiso 
would  be:  White  v.  Winnisimmet  Co.j  above  cited.  Also,  whero 
the  owner  of  animals  or  other  property  is  aware  of  any  circum- 
stances which  render  peculiar  care  and  attention  necessary  to 
safe  transportation,  and  which  the  carrier  does  not  or  is  not 
presumed  to  know,  he  must  give  notice  of  such  peculiarities^ 
in  order  that  suitable  precautions  may  be  employed:  WUnny. 
HanUUon^  above  cited. 

Perhaps  the  facts  at  the  trial  furnished  no  room  for  the  dis-^ 
tinction  in  consequence  of  the  omission  of  which  we  are  con-> 
strained  to  set  aside  the  present  verdict.  But  of  this  we  cannot 
be  sure,  and  on  that  narrow  ground  only  the  exceptions  are^ 
/nistained. 

The  rule  of  damages  was  accurately  stated.  If,  as  we  under* 
stand  from  the  exceptions,  the  defendants  received  the  cattle- 
knowing  that  they  were  designed  to  reach  New  York  in  season 
for  a  particular  market  day,  the  loss  sustained  by  wrongfol 
delay  in  transportation  is  the  difference  in  market  value 
between  the  time  when  they  ought  to  have  arrived  and  when 
they  actually  did  arrive  at  Uie  terminus  of  the  road.  Whether 
without  such  knowledge,  in  a  case  of  unreasonable  detention  or 
delay,  the  rule  would  not  be  the  same,  we  need  not  now  decide.. 

Exceptions  sustained. 

IdABOJOt  ow  CoMMOif  Oabbubs  or  Lzvs  Ahueals:  Sea  tlw  extended 
mo/b&^Olark$Y.  Sochuteretc  R.  IL  Co.,  07  Am.  Dee.  20SetMq.    I1ieprm«> 


«ipal  case  ia  cited  In  ^r^MiTB  ▼.  Ne¥*  Tcrk  CmU.  B.  M.  Ox.  96  IIsml  SAB.  i.A» 
eoort  m  that  oaae  lay  that  the  proriaion  in  otfriar't  ewitratfto  whtMby  Hi* 
owner  or  shipper  of  Uve  aninvUi  agreee  to  tdke  the  riak  of  injnrj  to  the  ani* 
mab  in  oooaeqnenee  of  their  own  intrinaio  deleoti  nuikea  the  riak  litUe,  if 
9aj0  diffiwant  from  that  under  the  mle  eataUiahed  hj  law  in  the  abaenoe  o# 
afteKal  proriaion  in  thia  legard. 


Mabkham  V.  Rdssbll. 

ri2  Aunr,  07B.) 

Jm  AoKum  von  Slavabi,  Jvbt  abb  mot  Ristbiotid  to  Komdial  Dam* 
I0n»  althoagh  the  rianderooa  worda,  which  charged  theft»  were  apokea 
in  the  preaenoe  of  only  a  aiagle  witnaaa,  who  teatifiea  that  they  did  not 
affMt  hia  opinion  of  the  pUintifi^  and  that  he  atiU  beliered  the  plajntid 
to  be  honesty  if  the  worda  are  shown  to  have  been  apoken  malioiooaly. 

In  Blakder,  Eyxdxnob  ov  aiinT.AB  Slaicdbboub  WoBDe  apoken  on  other 
previous  occaaiona  ia  admissible  to  show  that  the  worda  which  are  th» 
baaia  of  the  action  were  apoken  with  malice  and  ill  will,  and  thereby  to^ 
■ggrarate  the  damagaa. 

ToBT  for  Blander  in  charging  the  plaintiff  with  theft.  One* 
Gkkff,  who  was  called  as  a  witneBB,  teBtified  that  the  wordB  made 
the  basis  of  the  action  were  spoken  by  defendant  in  his  pres- 
ence; that  no  one  else  was  present;  that  the  words  spoken  by 
the  defendant  did  not  affect  his  opinion  of  the  plaintiff,  and 
that  he  still  believed  the  plaintiff  to  be  honest.  For  the  pur- 
pose of  proving  malice,  plaintiff,  without  objection,  introduced 
evidence  of  other  similar  declarations  by  the  defendant  before^ 
and  after  those  to  Goff.  The  judge  ruled  that  upon  the  evi- 
dence plaintiff  could  recover  only  nominal  damages,  and  bo> 
iDBtracted  the  jury,  who  returned  a  verdict  according  to  the 
instructions  for  plaintiff  for  one  dollar,  whereupon  plaintiff 
alleged  exceptions. 

E.  D.  Beachj  for  the  plaintiff. 

/.  WM»  and  A.  L.  ScuU^  for  the  defendant 

By  Courts  Biqslow,  C.  J.  The  effect  of  the  ruling  of  th» 
oourt  was  to  withdraw  from  the  consideration  of  the  jury  thi^ 
question  of  damages.  This  was  clearly  erroneous.  The  evi- 
dence proved  not  only  the  utterance  of  slanderous  words  by 
the  defendant,  but  also  that  they  were  spoken  maliciously. 
Although  it  is  true  that  no  damages  could  be  awarded  f«  r 
^vords  spoken  at  any  other  time  than  that  set  forth  in  tl^a 
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declaration,  yet  it  is  also  true  that  proof  of  the  atteranoe  of  sach 
slanderous  charges  on  other  previous  occasions  was  competent 
as  showing  that  the  words  charged  were  spoken  malidously, 
and  thus  tended  to  aggravate  the  wrong  and  injury  for  which 
the  plaintiff  sought  to  recover  compensation  in  this  action.  It 
certainly  cannot  be  contended  that  words  spoken  with  malice 
and  ill  will  towards  a  pairty  inflict  no  greater  injury  than  those 
uttered  innocently  through  mistake  or  with  no  purpose  to  tntr 
duce  and  defame  character,  and  that  they,  are  to  be  meas- 
ured with  the  same  rule  in  estimating  damages.  Express 
malice  aggravates  the  wrong  done  by  the  utterance  of  slan- 
derous words.  Nor  can  we  think  it  sufficient  reason  for  re- 
stricting a  party  to  the  recovery  of  nominal  damages  in  an 
action  like  the  present  that  the  person  to  whom  the  words 
were  spoken  testifies  that  the  character  and  reputation  of  the 
plaintiff  was  not  impaired  or  injured  in  his  estimation  by 
the  slanderous  charges  uttered  by  the  defendant.  It  was  for 
the  jury  to  determine  whether  this  statement  was  true,  and  if 
they  believed  it  to  its  full  extent,  it  did  not  necessarily  lead 
to  the  conclusion  that  the  plaintiff  was  entitled  to  merely 
nominal  damages.  Undoubtedly,  the  material  element  of 
damage  in  an  action  for  slander  is  the  injury  done  to  char- 
acter. But  it  is  not  the  sole  element.  A  jury  have  a  right 
also  to  consider  the  mental  suffering  which  may  have  been 
occasioned  to  a  party  by  the  publication  of  slanderous  words. 
When  an  injury  has  been  inflicted  on  the  reputation  of  a  party 
sufficient  to  sustain  an  action  at  all,  he  has  a  right  to  recover 
A  reasonable  compensation  for  the  distress  and  anxiety  which 
may  have  been  the  natural  result  of  the  legal  wrong  which 
has  been  done  to  him:  2  Oreenl.  Ev.,  sec.  267.  In  this  case, 
it  may  be  that  the  plaintiff  had  good  reason  for  supposing  that 
his  reputation  was  injured  in  the  opinion  of  the  witness  to 
whom  the  words  were  uttered,  and  he  may  have  undergone 
great  mental  anxiety  and  distress  by  reason  thereof. 

In  all  trials  at  common  law,  a  jury  are  the  proper  judges  of 
the  damages.  It  can  rarely  happen  that  the  question  can  b^ 
rightly  withdrawn  from  their  consideration.  It  is  only  when 
a  mere  technical  invasion  of  legal  right  is  shown,  unaccom- 
panied by  any  actual  injury  to  person  or  property,  that  the 
oourt  is  authorized  to  insect  them  to  return  a  verdict  for 
nominal  damages  only.  The  case  at  bar  did  not  fall  within 
this  category.  SheffiU  v.  Van  Deusenj  13  Gray,  304,  presented 
«  very  different  question.    There  the  plaintiff  fEuled  to  prove 
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«n7  legal  cause  of  action,  and  had  no  claim  for  damages,  either 
oominal  or  Bubetantial. 
Bxceptione  sustained. 

Damaqwb  nr  Aoruur  loa  Slanbir:  See  the  eztanded  note  to  TtnoOHgtr 
▼.  ITandf^  72  Am.  Deo.  426  et  eeq. 


HOLMBS  V.  WaKBFIBLD, 

ris  Aunr,  660L1 

iUn.lM>Al>    GOMPAHT  n    LlABLB    lOB   ACT    OF   OmB  OF  m    Ck>inH7O10U  In 

improperly  patting  a  penon  off  a  frei^t-cer  while  the  trein  is  in  motioii, 
if  it  has  instmcted  its  condnotora  not  to  allow  any  penon  to  ride  in  any 
freight-car  attached  to  its  train. 

ToBT  against  a  railroad  company  and  one  Wakefield,  for 
damages  for  personal  injuries,  the  result  of  being  put  ofiT  a 
moving  car  by  Wakefield,  who  was  a  conductor  of  the  railroad 
company.  The  conductors  had  all  received  the  instructions 
set  out  in  the  opinion,  and  Wakefield  was  acting  in  pursuance 
of  such  instructions.  Plaintiff  had  got  upon  the  train — a 
freight  train — after  it  had  started,  and  when  the  conductor 
told  him  to  get  off,  he  replied  by  offering  his  fare,  but  the 
conductor  declined  to  take  it,  and  pushed  him  so  that  he  fell 
or  jumped  off  the  train  and  received  the  injury. 

/.  WeUs  and  J.  A,  RumriUy  for  the  defendants. 

H.  B.  StevenSj  for  the  plaintiff. 

By  Court,  Hoab,  J.  The  general  rule  of  law  that  where  a 
master  employs  a  servant  to  do  an  act  which  involves  the  use 
of  force  against  the  person  or  property  of  another,  and  the 
servant,  in  the  course  of  his  employment,  uses  force  in  a  man- 
ner or  to  an  extent  unlawful  and  unjustifiable,  both  are  an- 
«werable  as  trespassers,  has  been  settled  in  this  commonwealth 
in  the  cases  of  Moore  v.  Fitchburg  R.  R.  Co,,  A  Gray,  465  [64 
Am.  Dec.  83],  and  Hewett  v.  Svnft,  3  Allen,  420.  It  was  ad- 
mitted  that  the  defendant  Wakefield  was  the  conductor  in 
charge  of  the  train;  and  the  only  question,  therefore,  is,  whether 
he  was  in  the  execution  of  the  duty  required  of  him  by  the 
regulations  of  the  corporation  when  he  caused  the  plaintiff  to 
leave  the  cars.  Among  the  '* special  instructions"  given  him 
by  the  railroad  superintendent  was  this:  "The  conductors  will 
Dot  allow  any  person  to  ride  in  any  freight-car  attached  to 
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fheir  train.''  The  defendants  argue  that  thie  diieetion  wma 
intended  as  a  secnrity  for  the  freight;  that  the  conductor  had 
no  charge  of  passengers;  and  that,  at  the  utmost,  it  only  au- 
thorised him  to  prevent  persons  from  getting  on  to  the  cars, 
and  did  not  require  him  to  remove  them,  especially  after  the 
train  was  in  motion. 

But  we  do  not  think  the  effect  of  the  instruction  can  be  so 
limited.  It  plainly  made  it  his  duty  to  prevent  any  person 
riding  on  a  freight-car.  This  he  might  do  in  any  lawfril  and 
proper  manner, — by  the  use  of  reasonable  force  to  prevent 
getting  upon  the  car,  or  in  removing  a  person  who  had  got 
upon  the  car  in  violation  of  the  rule.  The  wrong  to  the  plain- 
tiff consisted  in  using  force  unreasonably;  that  is,  at  a  time 
and  under  circumstances  which  made  it  dangerous  to  his  life 
or  limb.  A  test  of  this  may  be  found  by  inquiring  whether 
the  plaintiff  could  have  maintained  his  action  against  Wake- 
field merely  for  ejecting  him  from  the  car,  without  proof  of 
personal  injury;  and  we  think  it  clear  that  he  could  not 
The  ruling  at  the  trial  was  therefore  right,  and  the  case  falla 
within  the  principle  of  the  decisions  before  cited. 

Exceptions  overruled. 

Expulsion  ov  Pntaoir  ibom  Movnro  Traui:  See  ilia  note  to  Okhago  eftt 
il.  J?.  Co.  ▼.  P4»rk»,  eS  Am.  Dee.  572,  573. 

Rahjioad  Compaht  o  Leislb  to  Savs  Bxtbht  m  individiuJ  for  injury 
done  by  eeirant  in  the  ooone  of  hia  employment:  See  Moore  ▼.  FUddmr^ 
J?.  R,  Co,,  64  Am.  Dee.  S3»  end  J^enonriUe  R.R,Co.y,  Bogero,  38  Ind.  126^ 
Jwiimiapofio  P.  SC.KyCh.  ▼.  AnOumy,  43  Id.  188^  end  JliifeAcy  y.  MithodM 
BdSg.  Soc,  126  Meat.  480^  dting  the  principel 


MbBBIFIELD  V.  LOMBABD. 
fit  Aumr^  10.1 
Jt*»*^»  Rborib. — Any  near  of  a  stream  by  an  upper  proprietor  wUeh  wab» 
,^««4«Mjr  ^<mintA#«  tfai  ^ftinin^  or  dofflea  or  oormpta  it  to  anoh  a  dagiaa 
aa  eaaentially  to  impair  ita  parity  and  prarent  the  aaa  ol  il  lor  any  of 
the  reaaonable  and  proper  pnrpoeea  to  whioh  naming  water  la  naoallj 
applied,  is  improper,  and  will  be  ei^oined. 

UpFIB  PrOFRISTOB  will  BB    EnJOINBD    IBOM    OolTDVOnHO    POOOBrOim  OK 

OoBBOflTTB  SuBgTAiroEB  INTO  Strxam,  oaoaing  injoiy  or  damage  to  n 
lower  proprietor^a  maehinery. 

Thb  opinion  states  the  case. 
W^  Brigham^  for  the  plaintiff. 
E.  B.  Biaddardf  for  the  defendant 
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By  Court,  Bioelow,  C.  J.  The  case  as  made  by  the  bill, 
answer,  and  agreed  facts  establishes  a  clear  inyasion  of  the 
plaintiff's  right  by  the  defendant.  The  law  requires  of  a  party 
through  whose  land  a  natural  watercourse  passes  that  he 
ehould  use  the  water  in  such  manner  as  not  to  destroy,  impair, 
or  materially  affect  the  beneficial  appropriation  of  it  by  the 
proprietors  of  land  below  on  the  same  stream.  Each  riparian 
owner  has  the  right  to  use  the  water  for  any  reasonable  and 
proper  purpose  as  it  flows  through  his  land,  subject  to  the 
restriction  that  he  shall  not  thereby  deprive  others  of  a  like 
use  and  enjoyment  of  the  stream  as  it  runs  through  their 
land.  Any  diversion  or  obstruction  of  the  water  which  sub* 
fitantially  diminishes  the  volume  of  the  stream,  so  that  it  does 
not  flow  ut  currere  iolebatj  or  which  defiles  and  corrupts  it  to 
such  a  degree  as  essentially  to  impair  its  purity  and  prevent 
the  use  of  it  for  any  of  the  reasonable  and  proper  purposes  to 
which  running  water  is  usually  applied,  such  as  irrigation,  the 
propulsion  of  machinery,  or  consumptibn  for  domestic  use,  is 
an  infringement  of  the  right  of  other  owners  of  land  through 
which  a  watercourse  runs,  and  creates  a  nuisance  for  which 
those  thereby  injured  are  entitled  to  a  remedy.  An  injury  to 
the  purity  or  quality  of  the  water  to  the  detriment  of  other 
riparian  owners  constitutes  in  legal  effect  a  wrong  and  an 
invasion  of  private  right  in  like  manner  as  a  permanent  ob- 
struction or  diversion  of  the  water.  It  tends  directly  to  im- 
pair and  destroy  the  use  of  the  stream  by  others  for  reasonable 
and  proper  purposes:  Mason  v.  HiLl^  2  Nev.  &  M.  747;  S.  C, 
5  Bam.  &  Adol.  1;  Wood  v.  Wand,  13  Jur.  472;  S.  C,  8  Ex. 
748;  3  Kent's  Com.,  6th  ed.,  439;  Angell  on  Watercourses,  sec. 
136. 

It  is  conceded  in  the  present  case  that  by  the  mode  in 
which  the  defendant  conducts  his  business  a  large  quantity 
of  poisonous  and  corrosive  substances  is  permitted  to  run  into 
the  water  of  the  stream  on  which  the  plaintiff's  and  defend- 
ant's manufactories  are  both  situated,  which  defiles  and  cor- 
rupts the  water  to  such  an  extent  that  the  machinery  of  the 
plaintiff  is  corroded  and  destroyed,  and  the  use  of  the  water 
for  reasonable  and  proper  purposes  is  impaired  and  prevented. 
We  know  of  no  rule  or  principle  of  law  by  which  such  a  mode 
of  appropriation  of  a  running  stream,  in  the  absence  of  any 
proof  of  a  paramount  right  or  title,  can  be  justified  or  excused 
as  against  a  riparian  owner  of  land  on  the  same  stream  below. 
No  fact  appears  in  this  case  from  which  any  right  by  grants 
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prescriptioii,  or  adverse  use  is  shown  to  exist,  hj  virtae  of 
which  the  defendant  can  claim  to  use  the  stream  otherwise- 
than  as  a  riparian  owner  entitled  to  the  natural  and  ordinary 
rights  and  privileges  which  osnally  and  legaUy  attach  an<t 
belong  to  the  owner  of  land  on  the  banks  of  a  watercourse. 
It  IB  clear,  therefore,  that  he  has  been  guilty  of  an  infraction 
of  the  plaintiff's  rights. 

The  right  of  the  latter  to  equitable  relief  is  clear  and  un» 
questionable.  The  acts  of  the  defendant  tend  to  create  a 
nuisance  of  a  continuous  and  constantly  accruing  nature,  for 
which  an  action  of  law  can  furnish  no  adequate  relief:  Angel) 
on  Watercourses,  sees.  444-446;  Bemis  v.  Upham^  18  Pick.  169; 
HiU  V.  Saylea,  12  Cush.  454. 

Perpetual  injunction  granted. 


BxPABiAV  Rights:  See  the  lawnpoa  tbii section diMoved  {aDflfti^T. 
Murray,  68  Am.  Deo.  886;  TUhtmmT.  8nM,Hld.M;  Wh&tUeifW.  CMk 
mam,  64  Id.  667;  BunoeU  ▼.  JJo&wn,  66 Id.  247;  Steh^r.  Bmrdem,  66  Id.  SM^ 
Dcwif  ▼.  OtiduU,  79  Id.  636,  and  notes. 

Thb  fbikoipal  OAsa  is  cited  npoa  this  point  in  Merrf/iM  t.  Wotrtatm^ 
UOMAfle.220,  ud  in  2>ii^  PVintJi^  Cb.  ▼.  AmAm,  122  Id.  688-688. 


Ela  V.  Edwards. 

PS  AUJBH,  48.J 

Allowahos  bt  FnoBATi  OouBT  ov  Ahothxb  Stats  ov  Gladi  or  ABCib» 
iiABT  Adminibcbatob  THXBi^  resident  of  this  states  wiiioh  aUowmoe  wis 
grester  than  the  assets  in  his  hands^  is  not  oondnstve  upon  tins  hsin 
hete. 

The  opinion  states  the  poml 

Dewey y  for  the  appellant. 

Rice^  for  the  appellee. 

By  Court,  Hoar,  J.  We  are  unable  to  find  any  just  ground 
of  distinction  between  the  principles  which  must  govern  this 
case  and  those  which  determined  the  decision  in  Low  v.  Bart^ 
lett,  8  Allen,  259.  It  was  there  held  that  there  is  no  such 
privity  between  an  executor  in  this  commonwealth  and  an 
ancillary  administrator  appointed  in  another  state  as  would 
enable  a  creditor  of  the  testator  who  had  obtained  a  judgment 
against  the  administrator  there  to  enforce  it  against  the  execu* 
tor  in  Massachusetts.  The  distinction  which  the  appellant 
makee  is,  that  in  the  case  at  bar  the  executor  and  the  adminis- 


Oet  1866.]  Ela  v.  Edwabds.  175 

trator  are  the  same  person.  But  the  item  which  he  ads  to  be 
allowed  in  his  account,  which  is  the  balance  due  him  on  the 
settlement  of  his  account  as  administrator  in  New  Hampshire^ 
is  created  by  the  allowance  there  of  a  debt  which  he  proved 
against  the  estate.  That  allowance  established  a  claim  in  his 
own  favor  against  the  assets  in  that  jurisdiction.  But  the 
creditors  and  legatees  here  are  certainly  not  bound  by  it. 
They  were  under  no  obligation  to  go  there  to  contest  it.  The 
New  Hampshire  court  had  no  jurisdiction  over  it  tot  the  pm> 
pose  of  binding  the  assets  in  Massachusetts. 
Decree  of  the  judge  of  probate  afGirmed. 

Allowangb  ov  Claim,  uton  Whom  Bnmiira:  See  zioto  to  Moon  ▼•  AB»> 
hrmU,  65  Am.  Deo.  124. 

Thb  pbingipal  OAsa  is  aroD  to  the  point  that  a  f oraign  adjudioatioii  of  a 
eUum  preeonted  to  an  admiiiiBtrator  here  is  not  bmding  upon  him  in  Clark  ▼. 
Bladtingttm,  110  llaas.  369-373;  and  in  IlerriUr.  New Sngland  Int,  Co.,  103 
Id.  249,  to  the  point  that  an  administrator  in  this  state  and  in  another  state 
are  not  only  different  persons,  hnt  are  not  in  privity  with  each  other.  The 
eaw  of  Low  ▼.  BarUettf  8  Allen,  250,  referred  to  in  the  opinion  as  deoisiTe  of 
the  principal  case,  was  decided  by  Justice  Chapman  in  January,  1864.  The 
hcta  of  the  case,  as  stated  by  the  oonrt,  are  briefly  as  follows:  R  B.  Mnssey 
died  in  Boston,  Massachnsetts,  in  1857,  and  BarUett  was  appointed  exeoatOT 
of  his  last  WiU  and  testament.  Mnssey  also  left  property  in  Vermont,  and  at 
Barilett's  request  letters  of  administration  were  taken  ont  in  that  state  by  a 
man  naiited  Bradford.  Plaintiff  is  a  resident  of  Vermont,  and  presented  his 
daim  against  the  deceased  to  the  administrator,  by  whom  it  was  disallowed. 
He  then  commenced  snit,  which  was  defended  at  tiie  request  of  Bartlett,  was 
eontinued  in  court  for  a  long  time,  and  was  finally  decided  for  plaintiff 
by  the  supreme  court.  At  this  time,  however,  the  estate  in  Massachusetts 
had  been  settled,  and  the  estate  in  Vermont  proved  insufficient  to  satisfy  hia 
Judgment.  In  this  proceeding,  he  alleged  that  he  had  presented  his  claims 
to  Bartlett,  who  refused  to  pay  them;  that  he  finds  that  the  time  for  present- 
ing claims  and  bringing  suits  agamst  the  executor  has  expired,  and  that  he  had 
supposed  that  the  estate  would  be  kept  open,  and  that  the  estate  in  Vermont 
would  be  sufficient  to  pay  his  daims.  He  therefore  seeks  to  recover  the  bal* 
anoe  due  him  by  this  proceeding  in  equity  out  of  the  funds  in  the  hands  of 
tiie  trustees,  to  whom  it  had  heea  distributed,  notwithstanding  the  statute  of 
limitationa.  The  court  said:  "His  position  is,  that  as  his  original  claim  was 
neiged  in  the  judgment  obtained  in  Vermont  against  the  administrator  there, 
tiie  present  claim  is  a  new  one,  which  has  arisen  since  the  death  of  the  testa- 
tor; and  that  there  is  such  a  privity  between  the  executor  here  and  the  ad- 
aunistrator  there  that  his  judgment  can  be  enforced  here  in  equity.  Since  it 
is  conceded  that  without  that  judgment  the  claim  would  be  barred  here  by 
tiia  statute  which  limits  actions  against  executors  to  two  years,  the  first 
question  to  be  asked  is,  whether  the  judgment  has  any  validity  against  the 
€Keontor. 

"  If  we  look  at  the  question  of  privity  between  the  executor  here  and  the 
aBdUaiy  administrator  in  Vermont,  it  is  difficult  to  find  any  vslid  ground  on 
idnoh  sooh  privity  can  rest.    The  executor  derives  his  authority  from  the 
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Itftton  tettanuotary  inaed  by  tbe  probate  oonrt  here;  he  givai  bond  to  tiuiA 
^onrt^  ia  aeeoontable  to  it  for  all  his  prooeedingSy  makea  hia  final  aettienieiii 
in  it^  and  ia  diacharged  by  it  in  conformity  with  the  atatatea  of  this  oonunon* 
wealth.  The  administrator  derivea  hia  authority  from  the  probate  court  in 
Vermont^  and  is  accountable  to  it  in  the  aame  manner  in  whioh  the  ezecntor 
ii  aocoantable  in  oar  court.  The  anthority  of  the  executor  doea  not  extend 
to  the  property  there,  nor  to  the  doinga  of  the  admimatrator.  Nor  doea 
the  anl^ority  of  the  adminiatrator  extend  to  the  property  here,  nor  to  the 
doinga  of  the  executor.  When  the  plaintiff  oommenced  hia  auit  agaioat  the 
adminiatrator,  the  executor  had  no  right  to  go  there  and  defend  it.  If  he 
had  been  found  in  Vermont,  he  could  not  have  been  aued  there.  The  judg- 
ment rendered  in  the  auit  waa  not  againat  him,  or  againat  the  teatator'a  gooda 
in  his  handa,  but  waa  againat  the  adminiatrator  and  the  teatator'a  gooda  in 
his  handa.  The  oourta  in  Vermont  had  no  juriadiction  of  the  executor,  or  of 
the  gooda  in  handa,  any  more  than  our  oourta  would  have  over  tho  adminia- 
trator and  the  gooda  in  hia  handa.  It  ia  thia  limitation  of  atate  juriadiction 
that  creates  a  necessity  for  an  administration  in  every  state  where  a  deceaaed 
person  leaves  property;  and  each  atate  regulates  for  itself  exclusively  the 
manner  in  whidi  the  estate  found  within  ita  limita  shall  be  settled.  If,  after 
payment  of  debta  and  expenses  in  Vermont,  there  had  been  a  surplus  remain* 
uig  in  the  handa  of  the  administrator,  the  probate  court  would  have  ordered 
him  to  pay  it  over  to  the  executor;  and  the  only  way  in  which  the  executor 
and  administrator  could  have  any  dealings  with  each  other  would  be  under 
ench  an  order.  It  is  in  effect  the  only  way  in  which  they  could  know  each 
other  officially.  Aa  there  waa  in  fact  no  surplus,  they  have  nothing  to  do 
with  each  other.  They  have,  therefore,  not  one  of  the  direct  relatioua  to 
each  other  which  enter  into  the  idea  of  privity.  But  it  ia  said  that  they  are 
in  pri\'ity  with  the  testator,  and  that  this  createa  a  privity  of  estate  between 
them.  It  ia  true  that  the  executor  is  in  privity  with  the  testator  in  respeot 
to  the  estate  which  he  takes,  which  is  merely  the  estate  in  Massachuaetti* 
and  within  the  jurisdiction  of  its  courts;  and  the  administrator  is  in  privity 
with  him  in  respect  to  the  estate  in  Vermont,  which  he  can  administer  upon. 
Bat  as  the  privity  relates  to  different  property  and  different  matters,  and  ia 
limited  to  different  jurisdictions,  it  does  not  aid  the  plaintiff.  There  is  no 
privity  between  the  estate  in  the  hands  of  the  executor  and  that  in  the  handa 
of  the  administrator.  Each  must  be  administered  separately  and  indepen- 
dently. Nor  is  there  any  need  of  such  a  doctrine  of  privity  as  the  plaintiff 
contends  for.  mie  plaintiff  might  have  prosecuted  his  orighial  claim  here  at 
the  same  time  that  he  was  prosecuting  it  in  Vermont;  so  that  he  was  under 
no  necessity  to  wait  till  it  waa  barred  by  our  statute  of  limitationa  relating 
to  suits  against  executors  and  administrators.  There  would  therefore  be 
uo  equity  in  setting  aside  the  statute  of  limitationa  in  his  favor,  even  if  we 
had  power  to  do  so.  On  the  other  hand,  it  would  be  very  inequitable  to  per* 
mit  him  to  prosecute  hia  suit  in  another  jurisdiction,  where  the  executor 
could  not  defend  against  it^  and  then,  after  the  estate  in  Massachusetts  had 
been  settied,  and  the  time  of  limitation  had  expired,  revive  the  liability  of  the 
executor  because  of  the  foreign  judgment  thus  obtained.  Statutes  of  limita- 
tion bind  courts  of  equity  aa  well  as  courts  of  law;  and  in  this  caae  the 
exeentor  not  only  has  a  right  to  its  protection,  but  is  bound  to  avail  himself 
of  it.  Another  and  a  decisive  objection  to  the  plaintiff*8  poaitioii  la,  that 
if  it  were  held  to  be  valid,  it  would  enable  the  foreign  adminiatrator  to  bind 
the  eafeit*  in  Massaohnaetta  by  suffering  the  recovery  of  a  judgment  againsi 
Urn." 
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The  coart  concludes  by  reviewing,  and  declaring  to  be  in  harmony  with 
his  opinion,  the  cases  of  Hill  v.  Tuchar,  13  How.  458;  Aspden  v.  I^ixon,  4  Id. 
467;  Suicy  t.  Thrasher,  6  Id.  44;  McLean  v.  Meek,  18  Id.  16;  BrodU  v.  Bkk" 
ley,  2  Rawle,  431;  Bostmh  ▼.  BoplUon,  2  Mass.  384;  Ooodunn  v.  Jones.  3  Id. 
514;  S.  C,  3  Am.  Dec.  173;  Oraut  ▼.  ChaamberUn,  4  Mass.  611;  Borden  v.  Por- 
det^  5  Id.  77;  S.  C,  4  Am.  Deo.  32;  Langdon  t.  PoMer,  11  Mass.  313;  Tol- 
ffna^  T.  CAopd;  16  Id.  71;  Fay  ▼.  Haven,  3  Met.  109;  fTAaefedb  ▼.  Finve^  6 
Cosh.  288;  and  Norton  ▼.  Palmer,  7  Id.  523. 


Davis  and  Wife  v.  Wetherell. 

pt  Aludt,  00.J 

Plxaddto  HoMXsmAD  nff  Bill  to  Redeem.  — Where  plaintiff  ol 

homestead  interest  seeks  to  redeem,  and  alleges  in  his  bill  that  the  prem- 
isee  were  a  part  of  his  homestead  farm,  though  separated  from  his  dwell- 
ing by  lands  of  another,  and  that  he  acquired  an  estate  of  homestead  id 
the  premises  under  the  statute,  the  pleading  is  good. 

Inchoate  Right  or  Dower  in  Wue  is  Suehgisnt  Estate  to  Entitle 
Hek  to  Maintain  Bill  in  Equity  to  redeem  lands  from  a  mortgage 
in  which  she  had  joined  with  her  husband. 

Bill  to  redeem.  The  bill  alleged  the  making  of  a  mortgage 
by  Samuel  Davis  and  his  wife;  that  the  mortgagee  assigned 
it  to  Wetherell,  who  in  due  time  foreclosed  the  same;  that 
Wetherell  afterwards  executed  a  quitclaim  deed  to  the  other 
defendant  of  all  his  interest  in  the  premises;  and  that  both 
defendants  have  been  in  possession,  taking  rents  and  profits; 
that  the  premises  were  part  of  the  homestead  farm  of  Davis, 
although  separated  by  other  lands  belonging  to  strangers  from 
the  portion  of  his  farm  upon  which  his  dwelling-house  and 
barn  were  situated;  that  said  premises  were  purchased  by 
Davis  after  the  other  portion  of  his  farm,  and  was  a  half-mile 
distant  therefrom;  that  he  used  and  cultivated  said  premises 
in  connection  with  his  other  premises  for  raising  hay  and  pas- 
turing cattle;  also  that  he  acquired  a  homestead  in  the  prem- 
ises under  the  provisions  of  the  statute,  that  he  was  entitled 
to  have  such  homestead  set  off  to  him  as  against  every  person 
except  the  mortgagees,  and  that  his  wife  was  entitled  to  dower 
therein,  save  as  to  the  mortgagees,  in  case  she  survived  her 
husband.    Defendants  demurred  to  this  bill. 

P.  O.  Bacon,  for  the  defendants. 

T.  L.  Nelson,  for  the  plaintiflfs.  * 

By  Court,  Hoar,  J.  The  questions  presented  for  decision 
upon  the  argument  of  the  demurrer  are  only  these:  1.  Whether 

km.  DiBC.  Vol.  XC-12 


178  Davis  and  Wifb  v.  Wethebell.  [Mass. 

the  husband)  Samuel  Davis,  is  entitled  to  maintain  a  bill  to 
redeem  by  reason  of  a  homestead  estate  in  the  equity  of  re^ 
demption  under  Statutes  of  1856,  c.  238;  and  2,  Whether  his 
wife,  who  joins  in  the  bill,  is  entitled  to  redeem  by  virtue  of 
her  inchoate  right  of  dower  in  the  equity,  she  having  joined 
with  her  husband  in  executing  the  mortgage. 

Upon  the  first  question,  the  court  are  of  opinion  that  the 
rights  of  the  parties  cannot  be  conclusively  settled  upon  de- 
murrer. The  bill  contains  the  distinct  averment  that  the  par- 
cel of  land  described  in  the  mortgage  is  a  part  of  the  farm 
occupied  and  used  as  a  residence  by  the  said  Davis  as  a  house- 
holder with  a  family,  and  that  he  was  entitled  to  a  homestead 
in  the  equity  of  redemption  thereof.  As  a  matter  of  pleading, 
the  allegation  seems  to  be  sufficient  Whether  upon  Uie  proofs 
the  allegation  will  be  sustained,  or  whether  the  case  will  fall 
within  the  rule  adopted  in  Adams  v.  JentinSj  16  Gray,  146, 
we  cannot  now  determine. 

The  other  question  is  new  and  interesting,  and  nothing  has 
been  found  in  the  way  of  direct  authority  which  bears  upon 
it.  That  a  widow  is  dowable  of  an  equity  of  redemption  is 
well  settled, — indeed,  is  especially  provided  by  statute:  €ten. 
Stats.,  c.  90,  sec.  2.  But  no  adjudged  case  has  been  found  in 
which  a  wife  having  an  inchoate  right  of  dower  has  been  al- 
lowed to  redeem  from  a  mortgage  in  which  she  had  joined 
with  her  husband.  Before  the  Revised  Statutes,  it  would  seem 
that  if  the  mortgagee  or  his  assigns  had  purchased  the  hus- 
band's equity  of  redemption,  he  could  not  cut  off  the  wife's 
right  of  dower  in  the  equity  by  a  foreclosure  until  after  the 
husband's  death:  Lund  v.  Woodsj  11  Met.  566.  But  since 
the  Revised  Statutes,  it  has  been  repeatedly  determined  that 
the  foreclosure,  in  the  mode  provided  by  statute,  of  a  mortgage 
in  which  the  wife  had  joined  to  release  her  dower,  or  in  case 
the  husband  had  only  been  seised  of  an  equity  of  redemption 
during  the  coverture,  would  bar  the  right  of  dower.  And  in 
a  suit  against  the  husband  to  foreclose,  the  wife  need  not  be 
made  a  party:  Wedge  v.  Moare^  6  Cush.  8;  Savage  v.  HaUj  12 
Gray,  863;  Farwell  v.  Cotting,  8  Allen,  211;  PitU  v.  Aldrich^ 
11  Id.  39. 

Upon  general  principles  of  equity,  it  is  difficult  to  find  a 
reason  why  an  inchoate  right  of  dower  should  not  be  protected 
against  extinguishment  by  the  foreclosure  of  a  mortgage;  es^ 
pecially  where  the  husband  has  parted  with  his  whole  estats 
in  the  land,  and  can  no  longer  be  regarded  as  in  any  sens* 
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representing  the  interests  of  the  wife.  Coverture  is  no  bar  to 
the  maintenance  of  a  suit  in  equity;  and  it  is  the  policy  of 
our  legislation  to  permit  married  women  to  assert,  protect,  and 
sue  for  their  separate  rights  of  property.  By  Oeneral  Statutes, 
€.  140,  sec.  18,  the  right  of  redeeming  a  mortgage  is  given  to 
*Hhe  mortgagor  or  any  person  lawfully  claiming  or  holding 
under  him."  A  woman  entitled  to  an  inchoate  right  of  dower 
cannot  be  regarded  as  '^holding"  under  her  husband,  as  she 
certainly  has  no  estate  in  possession.  But  she  may  well 
enough  be  considered  as  ^^ claiming"  under  him.  When  her 
dower  is  assigned,  her  estate  is  a  continuance  of  her  husband's. 
Her  inchoate  right  of  dower  is  a  right  of  a  very  peculiar  na- 
ture. It  is  a  right  of  which  nothing  but  her  death  or  volun- 
tary  act  can  deprive  her,  and  so  it  is  something  more  than  a 
mere  possibility.  Ordinary  statutes  of  limitation  do  not  run 
against  it,  so  that  adverse  possession  as  against  her  husband 
will  not  deprive  her  of  it.  And  although  she  cannot  convey 
or  alienate  it,  except  by  joining  in  a  deed  with  her  husband  to 
release  it,  and  cannot  protect  it  from  waste,  and  it  is  not  liable 
to  be  taken  by  legal  process,  yet  her  husband  cannot  bar  or 
encumber  it.  As  was  said  by  Chief  Justice  Parker  in  BuUard 
▼.  Brigga^  7  Pick.  633  [19  Am.  Dec.  292],  it  is  ''a  valuable  in- 
terest, which  is  frequently  the  subject  of  contract  and  bargain* 
....  It  is  more  than  a  possibility,  and  may  well  be  denom- 
inated  a  contingent  interest."  In  that  case,  it  was  held  that 
where  a  wife  joined  with  her  husband  in  releasing  her  dower  to 
a  mortgagee,  and  the  husband  in  consideration  of  such  release 
conveyed  the  equity  of  redemption  to  a  trustee  for  her  benefit, 
the  conveyance  could  not  be  avoided  by  his  creditors  if  the 
value  of  the  dower  was  equal  to  that  of  the  equity  conveyed. 

In  Bcteon  v.  BowdotUj  22  Pick.  401,  it  was  decided  that  a 
tenant  for  years,  or  even  the  owner  of  a  mere  easement  in 
land,  might  bring  a  bill  to  redeem  a  mortgage.  And  we  think 
it  could  not  be  doubted  that  the  owner  of  a  life  estate  in  re- 
mainder, or  other  contingent  estate,  might  redeem.  After  the 
death  of  the  husband,  and  before  assignment  of  dower,  the 
widow  has  no  estate  which  she  can  enter  upon  or  convey;  yet 
undoubtedly  she  has  an  interest  sufficient  to  support  a  suit  for 
redemption:  Eaton  y,  Simonda,  14  Pick.  98;  Farwell  v.  Cotting^ 
8  Allen,  211. 

In  Bums  v.  Lynde^  6  Allen,  305,  a  wife  having  an  inchoate 
right  of  dower  was  allowed  to  maintain  a  suit  in  equity  to  set 
a4ride  a  deed  purporting  to  release  her  dower,  which  had  been 
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executed  by  her  in  blank,  and  afterwards  filled  np;  and  a 
decree  was  made  for  a  reconveyance  to  her  of  the  right  of 
dower  by  the  grantee  in  the  deed.  That  case  goes  very  far  in 
principle  to  sustain  the  conclusion  to  which  we  have  come  in 
the  case  at  bar. 

And  we  are  all  of  opinion  that  the  female  plaintiffy  having 
a  valuable  interest  in  the  mortgaged  premises  in  privity  with 
the  mortgagor, — an  interest  which  she  might  have  released  to 
the  assignee  of  the  equity  of  redemption  for  a  pecuniary  con- 
sideration perhaps  of  considerable  amount,  and  of  which  she 
would  be  deprived  by  a  foreclosure  of  the  mortgage, — is  en- 
titled to  maintain  her  bill. 

For  the  reasons  stated  in  Brown  v.  Lapham^  8  Cush.  551,  we 
think  there  was  no  merger  of  the  equitable  in  the  legal  title, 
and  that  the  defendant  may  have  the  full  benefit  of  the  assign- 
ment of  the  mortgage. 

If  she  shall  elect  to  receive  the  whole  amount  due  on  the 
mortgage,  preferring  the  surrender  of  her  equity  of  redemption 
to  contribution,  she  may  do  so;  and  Mrs.  Davis,  on  payment 
of  that  sum,  will  hold  a  valid  title  as  assignee  of  the  mort- 
gage. If  a  question  as  to  the  proportion  in  which  the  respect- 
ive interests  are  to  contribute  shall  hereafter  arise,  some  mode 
by  which  their  proportionate  value  can  be  ascertained  must 
then  be  adopted.    It  does  not  arise  upon  the  demurrer. 

Demurrer  overruled. 


HOMSSTBAD  ChARAOTEB  DOU  NOT  AlTAOH  TO  PBOPBBTT  nntll  it  Is  ftcte* 

ally  occupied  aa  a  home,  and  a  mere  intentioii  to  ocoapy,  though  salMeqaentlj 
carried  out»  is  not  snfficieiit:  Christy  v.  Dyer,  81  Am.  Deo.  493.  Homestead 
claim  may  include  several  contiguous  lots,  provided  they  do  not  exceed  in 
value  the  amount  allowed  by  the  homestead  law:  McDonald  v.  Badger,  83  Id. 
123.  Actual  residence  is  requisite  to  protect  homestead  from  sale  under  exe- 
cution, as  a  general  rule,  although  it  is  not  essential  under  aU  oircumstanoea: 
Cabeen  v.  Mulligan,  87  Id.  247;  Tillotsan  v.  Millard,  82  Id.  112.  Improve- 
ment of  adjoining  tract  of  land  as  part  of  the  homestead  gives  it  that  char- 
acter: Fuffe  V.  Beere,  85  Id.  677. 

Thb  prdtcipal  gasb  is  cited  to  the  point  that  a  wife's  right  of  dofwer 
has  been  held  sufficient  to  entitle  her  to  maintain  a  bill  to  redeem,  in  Orekmr 
V.  Klein,  28  Mich.  16.  It  is  cited  and  distinguished  upon  this  pointy  and  iti 
doctrine  extensively  discussed,  in  Fletcher  v.  Hobmee,  38  Ind.  487-^637. 
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Wesson  v.  Washburn  Iron  Cobipany. 

ris  Allen.  M.] 

KvTDBNCE.  —  In  Action  against  PnoPRiSToiis  or  Labos  Rollino-milu 
AND  Machinkbt  fOR  DAMAGES  TO  PLAiNTnys  HoTiL  by  coTering  ihm 
same  with  smoke  and  cinders,  and  jarring  and  shaking  the  building,  ren- 
dering living  or  sleeping  therein  almost  impossible,  it  would  be  compe- 
tent to  prove  by  direct  evidence  that  lodgers  in  the  hotel  were  indnoed 
to  leave  by  reason  of  these  acts  of  defendants;  but  the  declarations  of 
guests  who  were  coming  down  from  their  rooms  on  their  way  to  another 
hotel,  that  they  were  leaving  on  account  of  the  noise,  shaking,  and  smoke, 
is  incompetent  for  that  purpose. 

Btidsncs.— Testixont  or  Ezpsbtb  in  Real  Ebtatb  Values  that  the 
stoppage  of  defendant's  works  would  materially  diminish  the  value  of 
plaintiff's  property,  in  an  action  against  the  owners  of  a  large  mill  for 
maintaining  a  nuisance  by  operating  their  works,  i»  inadmissible,  al- 
though plaintiff  has  introduced  evidence  to  the  effect  that  the  operation 
of  their  works  has  reduced  the  rental  value  of  her  property. 

Feivate  Action  ior  Nuisance  General  in  m  Operation.  —  Action  wiU 
lie  against  owners  of  a  mill  for  injuring  plaintiff's  dwelling  by  shaking 
and  jarring  the  same,  and  surrounding  it  with  noisome  odors  and  vapors^ 
although  all  the  other  residents  of  that  locality  have  suffered  like  injury. 
The  rule  that  where  the  right  invaded  or  impaired  is  a  common  and  pub- 
lic one,  which  every  subject  of  the  state  may  use  and  enjoy,  an  individual 
action  does  not  lie,  does  not  apply  to  cases  where  the  alleged  wrong  is 
done  to  private  property,  or  the  health  of  individuals  is  injured  or  their 
comfort  destroyed  by  the  carrying  on  of  offensiTe  trades  or  the  creation  of 
noisome  smells  or  disturbing  noises,  no  matter  how  extensive  or  numerous 
may  be  the  instances  of  discomfort  or  iigury  to  persons  or  property 
thereby  occasionedL 

Tort,  the  complaint  containing  two  counts.  The  first  al- 
leged that  plaintiff  was  the  owner  of  a  dwelling-house  contigu- 
ous to  the  land  and  buildings  of  defendants,  and  that  her 
bouse  was  used  as  a  dwelling-house  for  her  tenants;  that  de- 
fendants wrongfully  maintained  a  rolling-mill  and  foundry  on 
their  land,  which  they  used  for  the  manufacture  of  railroad 
iron  and  other  articles  manufactured  from  iron  and  steel;  that 
they  operated  large  stationary  engines,  trip-hammers,  rolling- 
mills,  and  other  machinery,  and  furnaces  for  melting  iron, 
etc.;  that  these  engines,  machinery,  and  hammers  were  oper- 
ated by  night  as  well  as  by  day,  and  that  by  their  action  the 
dwelling-house  and  ground  of  plaintiff  was  greatly  jarred  and 
shaken;  and  that  by  reason  thereof  the  house  was  rendered 
uncomfortable,  unfit  for  habitation,  and  of  no  value.  The 
second  count  related  to  damages  to  another  of  plaintiff's 
houses,  used  as  an  inn,  tavern,  or  hotel*  In  addition  to  the 
charges  made  in  the  first  count,  plaintiff  alleged  that  defend- 
ants consumed  large  quantities  of  ooal,  which  occasioned  large 
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quantities  of  coal  dust,  smoke,  and  ashes,  noisome  and  ofiTens- 
ive,  to  rise  and  settle  and  diffuse  themselves  over  and  through 
plaintiff's  premises,  rendering  the  same  unfit  for  habitation, 
and  depriving  her  of  the  gains  of  running  and  operating  the 
same.  The  answer  contained  a  general  denial.  At  the  trial, 
plaintiff  gave  evidence  showing  that  during  the  period  com- 
plained of  large  quantities  of  smoke,  cinders,  and  dust  came 
constantly  from  the  works  of  defendant  into  plaintiff's  houses, 
making  them  black  outside  and  in,  covering  the  bed-clothing 
and  table-cloth  with  dust,  and  that  when  the  wind  was  east 
the  effect  was  suffocating;  that  the  trip-hammer  struck  a 
blow  of  frt>m  seventy-five  to  one  hundred  tons,  and  was  kept 
running  night  and  day;  that  it  shook  the  houses,  caused  plas- 
tering to  crack  and  fall  down,  and  that  no  clock  would  run  in 
the  houses;  that  the  house  which  had  been  used  as  a  hotel 
had  to  be  abandoned  for  that  purpose,  except  that  guests  were 
occasionally  received,  who  after  going  to  bed  had  frequently 
come  down  late  at  night  and  gone  to  another  hotel.  Plaintiff 
then  offered  to  show  that  these  guests  said,  on  coming  down 
-stairs  with  their  carpet-bags,  that  they  could  not  stay  because 
they  could  not  sleep  on  account  of  the  jar;  but  the  evidence 
^as  not  admitted.  Plaintiff  introduced  evidence  tending  to 
fihow  that  the  operation  of  defendant's  works  had  decreased 
the  rental  value  of  her  property  and  its  value  for  occupation. 
Defendant  produced  several  witnesses  who  testified  that  they 
were  familiar  with  the  locality  where  the  parties  resided,  had 
bought  and  sold  real  estate  in  that  vicinity,  and  were  ac- 
quainted with  land  values  there.  These  witnesses  were 
allowed  to  answer,  over  the  objection  of  plaintiff,  what  would 
have  been  the  effect  of  the  stoppage  of  the  works  of  the  de- 
fendants upon  the  value  for  occupation  of  the  houses  of  the 
plaintiff  during  the  time  complained  of.  The  remainder  of 
the  case  appears  from  the  opinion. 

Moar  and  Verryj  for  the  plaintiff 
Dewey  and  Stoddard^  for  the  defendants. 

By  Court,  Bioelow,  C.  J.  Two  objections  to  the  rulings  of 
the  court  relative  to  the  competency  of  evidence  are  now  in- 
«isted  on. 

1.  It  appeared  at  the  trial  that  one  of  the  plaintiff's  houses 
which  was  alleged  to  have  been  injured  by  the  acts  of  the  d^ 
fendants  had  been  used  as  an  inn;  and  that  persons  who  had 
been  received  there  as  guests  sometimes  came  down  from  their 
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lodging-rooms  at  a  late  hour  of  the  night  and  went  to  another 
inn.  The  plainti£f  offered  to  prove  the  reasons  assigned  by 
these  guests  while  they  were  coming  down  stairs  for  aban- 
doning their  rooms  and  seeking  lodgings  elsewhere.  This 
evidence  was  rejected,  and  we  are  of  opinion  that  it  was  in- 
competent. The  statements  were  not  of  a  nature  to  explain 
or  give  character  to  the  act  which  they  accompanied.  They 
were  merely  declarations  of  a  previously  existing  fact  or  state 
of  things  which  operated  on  the  minds  of  the  persons  who 
uttered  them,  and  induced  them  to  leave  the  house;  but  they 
had  no  tendency  whatever  to  show  that  this  act,  of  itself 
clear  and  unequivocal,  should  have  any  different  significa- 
tion or  effect  than  that  which  should  be  given  to  it  if  proved 
as  an  independent  fact  irrespectively  of  the  statements  which 
accompanied  it.  The  declarations  were  therefore  hearsay  evi- 
dence,  and  although  it  would  have  been  competent  to  show 
by  direct  proof  of  the  fact  that  lodgers  in  the  house  were  dis- 
turbed, and  induced  to  leave  it  by  reason  of  the  acts  of  the  de- 
fendants, it  could  not  be  shown  by  their  statements  to  third 
persons:  Nutting  v.  Page,  4  Gray,  684. 

2.  The  other  objection  to  the  competency.of  evidence  pre- 
sents a  question  of  more  difficulty.  But  upon  consideration, 
we  think  that  the  opinions  of  witnesses  as  to  the  effect  of  the 
discontinuance  of  the  defendants'  works  on  the  value  for  oc- 
cupation of  the  plaintiff's  houses  were  too  speculative  and 
conjectural  to  be  admissible  as  coming  within  the  range 
allowed  to  the  testimony  of  experts.  It  is  to  be  observed 
that  the  question  put  to  the  witnesses  was  not  as  to  the  actual 
present  value  of  property,  or  as  to  the  extent  of  damage 
already  actually  done  by  the  acts  of  the  defendants,  as  in 
Vandine  v.  Burpee^  13  Met  288  [46  Am.  Dec.  733];  but  the 
inquiry  was  directed  to  the  probable  damage  which  would 
ensue  to  the  plaintiff's  property  in  the  happening  of  a  con- 
tingency which  might  never  occur.  In  CaU  v.  AUeUf  1  Allen, 
137,  it  was  proved  that  the  plaintiff  had  actually  lost  tenants 
by  the  existence  of  the  alleged  nuisance,  and  that  his  prop- 
erty had  thereby  become  reduced  in  value.  In  reply  to  this 
evidence,  the  defendant  was  permitted  to  show  that  the  dis- 
continuance of  his  works  would  cause  the  removal  of  a  cer- 
tain class  of  tenants  from  the  neighborhood,  and  thereby 
operate  to  diminish  the  rentable  value  of  the  plaintiff's 
houses.  But  the  inquiry  did  not  extend  further,  as  in  the 
case  at  bar,  so  as  to  embrace  the  mere  abstract  opinions  of 
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witnesses  conoeming  the  extent  of  such  diminution  by  the  in- 
troduction of  estimates  founded  on  a  mere  conjectural  basis. 

8.  The  more  interesting  question  remains  to  be  considered, 
whether  the  instructions  under  which  the  case  was  submitted 
to  the  jury  were  correct  and  appropriate  to  the  facts  in  proof. 

There  can  be  no  doubt  of  the  truth  of  the  general  principle 
stated  by  the  court,  that  a  nuisance  may  exist  which  occasions 
an  injury  to  an  individual  for  which  an  action  cannot  be 
maintained  in  his  favor  unless  he  can  show  some  special 
damage  in  his  person  or  property  differing  in  kind  and  degree 
from  that  which  is  sustained  by  other  persons  who  are  sub- 
jected to  inconvenience  and  injury  from  the  same  cause.  The 
difficulty  lies  in  the  application  of  this  principle.  The  true 
limit,  as  we  understand  it,  within  which  its  operation  is  al- 
lowed is  to  be  found  in  the  nature  of  the  nuisance  whieh  is 
the  subject  of  complaint.  If  the  right  invaded  or  impaired  is 
a  common  and  public  one,  which  every  subject  of  the  state 
may  exercise  and  enjoy, — such  as  the  use  of  a  highway,  or 
canal,  or  public  landing-place,  or  a  common  watering-place  on 
a  stream  or  pond  of  water, — in  all  such  cases  a  mere  depriva- 
tion or  obstruction  of  the  use  which  excludes  or  hinders  all 
persons  alike  from  the  enjoyment  of  the  common  right,  and 
which  does  not  cause  any  special  or  peculiar  damage  to  any 
one,  furnishes  no  valid  cause  of  action  in  favor  of  an  indi- 
vidual, although  he  may  suffer  inconvenience  or  delay  greater 
in  degree  than  others  from  the  alleged  obstruction  or  hin- 
drance. The  private  injury  in  this  class  of  cases  is  said  to 
be  merged  in  the  common  nuisance  and  injury  to  all  citizens, 
and  the  right  is  to  be  vindicated  and  the  wrong  punished  by 
a  public  prosecution,  and  not  by  a  multiplicity  of  separate 
actions  in  favor  of  private  individuals.  Several  instances  of 
the  application  of  this  rule  are  to  be  found  in  our  own  reports: 
Sutson  V.  Faxouy  19  Pick.  147  [31  Am.  Dec.  123];  Thayer  v. 
Boston,  19  Id.  511,  514  [31  Am.  Dec.  157];  Quincy  Canal  v. 
Newcomb,  7  Met.  276,  283;  Holman  v.  Townsendj  18  Id.  297, 
299;  Smith  v.  Boston,  7  Gush.  254;  Brainard  v.  Connecticui 
River  R.  R.,  7  Id.  506,  511;  Blood  v.  Nashua  and  LoweU  R.  K, 
2  Gray,  140  [61  Am.  Dec.  444];  Brightman  v.  Fairhaven^  7 
Id.  271;  Harvard  College  v.  Steams^  15  Id.  1;  WtUard  v.  Cawr 
bridge,  3  Allen,  574;  Hartshorn  v.  South  Reading^  3  Id.  501; 
Fall  River  Iron  Works  Co.  v.  Old  Colony  and  Fall  River  jB.  R^ 
5  Id.  224. 

But  it  will  be  found  that  in  all  these  oases,  and  in  others  in 
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which  the  same  principle  has  been  laid  down,  it  has  been 
applied  to  that  class  of  nuisances  which  have  caused  a  hin- 
drance or  obstruction  in  the  exercise  of  a  right  which  is  com- 
mon to  every  person  in  the  community,  and  that  it  has  never 
been  extended  to  cases  where  the  alleged  wrong  is  done  to 
private  property,  or  the  health  of  individuals  is  injured,  or 
their  peace  and  comfort  in  their  dweUings  is  impaired,  by  the 
carrying  on  of  offensive  trades  and  occupations  which  create 
noisome  smells  or  disturbing  noises,  or  cause  other  annoyances 
and  injuries  to  persons  and  property  in  the  vicinity,  however 
numerous  or  extensive  may  be  the  instances  of  discomfort,  in- 
convenience, and  injury  to  persons  and  property  thereby  oc- 
casioned. Where  a  public  right  or  privilege  common  to  every 
person  in  the  community  is  interrupted  or  interfered  with,  a 
nuisance  is  created  by  the  very  act  of  interruption  or  interfer- 
ence which  subjects  the  party  through  whose  agency  it  is  done 
to  a  public  prosecution,  although  no  actual  injury  or  damage 
may  be  thereby  caused  to  any  one.  If,  for  example,  a  public 
way  is  obstructed,  the  existence  of  the  obstruction  is  a  nui- 
sance, and  punishable  as  such,  even  if  no  inconvenience  or 
delay  to  public  travel  actually  takes  place.  It  would  not  be 
necessary  in  a  prosecution  for  such  a  nuisance  to  show  that 
any  one  had  been  delayed  or  turned  aside.  The  offense  would 
be  complete  although  during  the  continuance  of  the  obstruc- 
tion no  one  had  had  occasion  to  pass  over  the  way.  The 
wrong  consists  in  doing  an  act  inconsistent  with  and  in  dero- 
gation of  the  public  or  common  right.  It  is  in  cases  of  this 
character  that  the  law  does  not  permit  private  actions  to  be 
maintained  on  proof  merely  of  a  disturbance  in  the  enjoyment 
of  the  common  right,  unless  special  damage  is  also  shown, 
distinct  not  only  in  degree,  but  in  kind,  from  that  which  is 
done  to  the  whole  public  by  the  nuisance. 

But  there  is  another  class  of  cases,  in  which  the  essence  of 
the  wrong  consists  in  an  invasion  of  private  right,  and  in 
which  the  public  offense  is  committed,  not  merely  by  doing 
an  act  which  causes  injury,  annoyance,  and  discomfort  to  one 
or  several  persons  who  may  come  within  the  sphere  of  its 
operation  or  influence,  but  by  doing  it  in  such  place  and  in 
such  manner  that  the  aggregation  of  private  injuries  becomes 
so  great  and  extensive  as  to  constitute  a  public  annoyance 
and  inconvenience,  and  a  wrong  against  the  community,  which 
may  be  properly  the  subject  of  a  public  prosecution.  But  it 
has  never  been  held,  so  far  as  we  know,  that  in  cases  of  this 
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character  the  injury  to  private  property,  or  to  the  health  and 
comfort  of  individuals,  becomes  merged  in  the  public  wrot^ 
so  as  to  take  away  from  the  persons  injured  the  right  which 
they  would  otherwise  have  to  maintain  actions  to  recover  dam^- 
ages  which  each  may  have  sustained  in  his  person  or  estate 
from  the  wrongful  act. 

Nor  would  such  a  dextrine  be  consistent  with  sound  princi- 
ple. Carried  out  practically,  it  would  deprive  persons  of  all 
redress  for  injury  to  property  or  health,  or  for  personal  annoy- 
ance and  discomfort,  in  all  cases  where  the  nuisance  was  so 
general  and  extensive  as  to  be  a  legitimate  subject  of  a  public 
prosecution;  so  that  in  effect  a  wrong-doer  would  escape  all 
liability  to  make  indemnity  for  private  injuries  by  carrying  on 
an  offensive  trade  or  occupation  in  such  place  and  manner  as 
to  ca.use  injury  and  annoyance  to  a  sufficient  number  of  per- 
sons to  create  a  common  nuisance. 

The  real  distinction  would  seem  to  be  this:  that  when  the 
wrongful  act  is  of  itself  a  disturbance  or  obstruction  only  to 
the  exercise  of  a  common  and  public  right,  the  sole  remedy  is 
by  public  prosecution,  unless  special  damage  is  caused  to  indi- 
viduals. In  such  case,  the  act  of  itself  does  no  wrong  to 
individuals  distinct  from  that  done  to  the  whole  community. 
But  when  the  alleged  nuisance  would  constitute  a  private 
wrong  by  injuring  property  or  health,  or  creating  personal 
inconvenience  and  annoyance,  for  which  an  action  might  be 
maintained  in  favor  of  a  person  injured,  it  is  none  the  less  ac- 
tionable because  the  wrong  is  committed  in  a  manner  and 
under  circumstances  which  would  render  the  guilty  party 
liable  to  indictment  for  a  common  nuisance.  This,  we  think, 
is  substantially  the  conclusion  to  be  derived  from  a  careful 
examination  of  the  adjudged  cases.  The  apparent  conflict  be- 
tween them  can  be  reconciled  on  the  ground  that  an  injury  to 
private  property,  or  to  the  health  and  comfort  of  an  individual, 
is  in  its  nature  special  and  peculiar,  and  does  not  cause  a 
damage  which  can  properly  be  said  to  be  common  or  public, 
however  numerous  may  be  the  cases  of  similar  damage  arising 
from  the  same  cause.  Certainly,  multiplicity  of  actions  af- 
fords no  good  reason  for  denying  a  person  all  remedy  for  actual 
loss  and  injury  which  he  may  sustain  in  his  person  or  property 
by  the  unlawful  acts  of  another,  although  it  may  be  a  valid 
ground  for  refusing  redress  to  individuals  for  a  mere  invasion 
of  a  common  and  public  right. 

The  rule  of  law  is  well  settled  and  fiamiliar  that  every  man 
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is  bound  to  use  his  own  property  in  such  manner  as  not  to 
injure  the  property  of  another,  or  the  reasonable  and  proper 
enjoyment  of  it;  and  that  the  carrying  on  of  an  offensive  trade 
or  business,  which  creates  noisome  smells  and  noxious  vapors, 
or  causes  great  and  disturbing  noises,  or  which  otherwise  ren- 
ders the  occupation  of  property  in  the  vicinity  inconvenient 
and  uncomfortable,  is  a  nuisance  for  which  any  person  whose 
property  is  damaged,  or  whose  health  is  injured,  or  whose  rea- 
sonable enjoyment  of  his  estate  as  a  place  of  residence  is  im- 
paired or  destroyed  thereby,  may  well  maintain  an  action  to 
recover  compensation  for  the  injury.  The  limitations  proper 
to  be  made  in  the  application  of  this  rule  are  accurately  stated 
in  Bamfard  v.  Turrdeyy  3  Best  &  S.  66;  and  in  Tipping  v.  St. 
Helen's  Smelting  Co.,  6  Id.  608-616;  S.  C,  11  H.  L.  Cas.  642, 
and  cases  there  cited.  See  also,  in  addition  to  cases  cited  by 
the  counsel  for  the  plaintiff,  Spencer  v.  London  and  Birming- 
Juim  Ry,  8  Sim.  193;  Soliau  v.  De  Held,  2  Sim.,  N.  S.,  133. 

The  instructions  given  to  the  jury  were  stated  in  such  form 
as  to  lead  them  to  infer  that  this  action  could  not  be  main- 
tained if  it  appeared  that  other  owners  of  property  in  that 
neighborhood  suffered  injury  and  damage  similar  to  that 
which  was  sustained  by  the  plaintiff  in  her  estate  by  the  acts 
of  the  defendants.  This,  as  applied  to  the  facts  in  proof,  was 
an  error,  and  renders  it  necessary  that  the  case  should  be 
tried  anew. 

Exceptions  sustained. 

Birsnf xas  cor  Blaoksmitb  mraT  bi  Oabbubd  on  bo  as  not  to  Injubs 
Othbbs;  ftnd  it  is  a  nniflaiioe  where  it  is  cirried  on  in  a  shop  twelTe  feet  dis- 
tant £rom  a  hotel,  and  canaei,  by  reason  of  the  cinders,  dust^  and  ashes  aris- 
ing from  the  shop,  serious  annoyanoe  and  inconTenience  to  the  gaests  of  the 
hotel,  and  oonseqnent  loss  to  the  hotel-owner:  Norerom  ▼.  ThomMj  81  Am. 
Dec.  588.  Chancery  will  enjoin  the  prosecntion  of  a  legal  trade  where  it  is 
carried  on  in  snch  a  manner  as  to  injure  an  adjoining  tenement,  or  to  affect 
the  air  with  noiiome  smells,  gases^  or  smoke,  injnrioos  to  health,  or  render- 
ing life  in  the  neighborhood  nnsafe  or  uncomfortable:  WohoU  ▼.  Meiiek,  66 
Id.  790. 

BvnxiNGS.  — KuiSANOB  AB  DT  Pbinoipal  Oasm,  HOW  PBOVUT:  See  Kearneif 
▼.  Farrell,  73  Am.  Dec  677,  and  note.  In  this  case,  proof  of  declarations  ol 
deceased  wife  was  held  competent  to  show  that  she  complained  of  ofiionsive 
arneOs  from  nuisance  while  suffering  from  them,  and  during  the  time  men- 
tioiied  in  the  dedsration;  the  witoesses  testifying  that  the  offensiTe  smells 
were  also  perceived  by  them. 

DscLABATiONS  AB  Etidxnob:  Sco  ft  general  discnssion  of  this  topic  in 
PrbOigp  ▼.  MUeheU,  63  Am.  Dm.  258;  Mclhwell  ▼.  ehldtnuO,  61  Id.  a06| 
JMnk  T.  Che,  61  Id.  141,  and  note. 


188  Ltnds  «.  McGbsqob.  [Mass. 


BxPKBT  BviDKNOB.  — The  law  relating  to  expert  testimony  is  disctisaed  at 
length  in  the  note  to  Hamimtmd  ▼.  Woodman^  66  Am.  Dea  219;  see  also  Au 
larUic  etc  R.  R.  Co,  v.  Campbell,  64  Id.  607;  Newark  ▼.  Liverpool  etc  Int.  Co., 
77  Id.  608. 

Pritatb  AcnoN  fob  Pubuo  NuisAiroB.  —  Fsrty  injnred  by  nniaaooe  may 
recover  compensation  in  civil  suit  npon  proof  of  special  and  pecoUar  damage 
to  himself,  tiioagh  the  nnisanoe  be  public,  rendering  the  goilty  party  liable 
to  indictment:  Norcrou  v.  Thoms,  81  Am.  Dec  588.  One  who  snffen  special 
injnry  from  public  nuisance  is  entitled  to  have  it  restrained  by  injunction: 
MWiau  V.  Sharp,  84  Id.  314;  but  equity  will  not  interfere  in  such  a  case  ex- 
cept where  there  is  special  and  serious  injury  to  the  complainant  distind 
from  that  su£fered  by  the  public  at  large:  Binchman  v.  Pattereon  Horm  R,  R. 
Co.,  86  Id.  262;  see  notes  to  these  cases. 

Thb  pbincipal  cask  18  crrxD,  where  certain  special  injuries  sustained  by 
plaintiff  were  held  not  to  be  merged  in  the  common  nuisance  su£fored  by  the 
oommunity,  and  that  he  had  an  individual  action,  in  Hdehell  v.  New  Bedffinl, 
108  Mass.  208-216;  Allen  v.  Charleatovm,  109  Id.  243-247;  Brewer  v.  Bo&Um 
etc  R.  R.  Co.,  113  Id.  52-^;  and  Attorney-Oeneral  v.  Sakm,  103  Id.  138.  It 
is  cited  and  distinguished  upon  this  point  in  BlaekweU  v.  Old  Colon^f  R.  R.  Co., 
122  Id.  1.  It  is  cited  in  Burt  v.  Wiggleeworth,  117  Id.  306,  to  the  point  that 
testimony  as  to  what  would  be  a  fair  rental  value  of  the  lot  in  question  with 
a  suitable  building  upon  it  related  to  mere  matter  of  opinion  as  to  the  future, 
not  of  present  fact,  and  was  too  prospective  and  indefinite  in  its  nature  to  be 
competent  evidence  of  the  present  value  of  the  land  not  built  upon.  It  is 
again  cited  and  distinguished,  upon  the  question  of  liability  for  damages  in 
the  use  of  property,  in  Walker  v.  Old  Colony  etc  R.  R.  Co.,  103  Id.  14. 


Lynde  V.  McGregor. 

[18  Alubn,  182.] 

Whxbb  Wnn  Mobtqagxs  hxb  Sepakatb  Estatx  to  Baisb  Monxt  ton 
HSB  Insolvent  Husband,  not  Enowino  Him  to  bs  Such,  and  where 
he  fraudulently  and  with  intent  to  defraud  his  creditors,  and  collusively 
with  the  mortgagee,  spends  large  sums  of  money  in  building  upon  and 
improving  hb  wife's  land,  the  husband's  assignee  in  insolvency  cannot 
recover  from  her  for  sums  of  money  so  expended  within  the  amount  of 
the  mortgage,  but  can  recover  for  other  sums  expended,  and  which  in- 
creased the  value  of  the  land,  but  only  to  the  extent  of  such  increase. 

AirawBBa  or  Witniss  in  Wbitinq,  under  Oath,  Made  at  Pebvious  Ex- 
amination, ARE  Admissible  aoainst  him  in  a  subsequent  proceeding, 
although  not  signed  by  him,  and  with  the  understanding  that  they  were 
first  to  be  submitted  to  his  attorney  for  correction  before  signing  and 
filing. 

BoABDMAN  and  his  wife  executed  a  mortgage  to  McGregor 
of  Mrs.  Boardman's  separate  property  to  secure  a  note  for 
six  thousand  five  hundred  dollars.  Only  the  sum  of  two 
thousand  dollars  was  ever  advanced  on  account  of  this  note 
and  mortgage.     Boardman  and  McGregor  knew  at  the  time 
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of  theezecutioii  of  the  note  and  mortgage  that  Boardman  was 
iiisolveDty  and  Boardman  afterwards  expended  large  sums  of 
money  in  building  upon  and  improving  his  wife's  land,  with 
the  intention  of  defrauding  his  creditors.  At  the  time  his  wife 
signed  the  note  and  mortgage,  she  did  not  know  or  believe 
that  Boardman  was  insolvent,  nor  did  she  know  his  pecuniary 
condition.  For  the  purpose  of  showing  McGregor's  fraudulent 
knowledge  and  intent,  the  plaintiffs  offered  in  evidence  the 
written  answers  which  he  made  while  being  examined  under 
oath  by  order  of  the  judge  of  insolvency.  It  appeared  that 
this  examination  took  place  on  different  days,  and  often  in  the 
absence  of  McGregor's  counsel,  with  the  understanding  that 
he  should  have  the  right  to  submit  his  answers  to  his  counsel 
before  they  should  be  signed  and  filed.  They  had  been  de- 
livered to  McGregor  for  this  purpose,  and  had  been  in  his 
possession  for  two  months,  and  until  produced  in  court. 

Gaston  and  Churchill,  for  the  plaintiffs. 
Harmon^  for  the  defendants. 

By  Court,  Gray,  J.  By  the  statutes  of  this  commonwealth, 
the  real  estate  of  Mrs.  Boardman  remained,  notwithstanding 
her  marriage,  her  separate  property,  not  subject  to  the  inter- 
ference and  control  of  her  husband,  or  liable  for  his  debts; 
and  might  be  conveyed  away  by  her,  either  with  his  assent  in 
writing,  or  without  such  assent  with  the  approval  of  a  judge 
of  this  court,  or  of  the  superior  court  or  the  probate  court: 
Gen.  Stats.,  c.  108,  sees.  1,  3;  Hilh  v.  Bearae,  9  Allen,  403; 
Staples  V.  Brown,  13  Id.  64.  These  statutes  are  inconsistent 
with  the  hypothesis  that  the  husband  has  any  estate  in  his 
wife's  land  which  he  can  convey  separately  during  her  life- 
time, or  which  will  pass  to  his  assignees  in  insolvency.  The 
provision  of  the  tenth  section  of  the  same  chapter,  that  noth- 
ing contained  in  the  preceding  sections  shall  destroy  or  impair 
the  husband's  rights  as  tenant  by  the  curtesy,  or  enable  the 
wife  to  do  so  by  will  or  conveyance  without  his  written  assent, 
secures  to  him  only  the  enjoyment  of  the  estate  himself,  and 
gives  him  no  greater  right  during  their  joint  lives  to  alienate 
his  interest  by  a  separate  conveyance  than  a  wife  under  the 
earlier  law  had  over  her  right  of  dower  in  her  husband's  lands* 
The  mortgage  executed  by  Boardman  and  his  wife  to  McGregor 
cannot  therefore  be  avoided  by  the  plaintiffs  as  in  fraud  of  his 
creditors. 

As  to  the  amount  of  money  afterwards  expended  by  the 
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husband  upon  the  wife's  land,  the  evidence  introduced  by  the 
parties  at  the  hearing  is  not  specific  enough  to  enable  th^  court 
to  determine  whether  the  plaintiffs  are  entitled  to  any  relief 
by  reason  of  such  expenditure;  but  affords  the  means  of  lay- 
ing down  general  rules  to  guide  further  inquiry.  McOregor 
is  found  to  have  actually  advanced  to  the  husband  the  sum 
of  two  thousand  dollars  upon  the  mortgage  of  the  wife's  land, 
and  is  entitled,  as  against  the  wife,  to  hold  his  mortgage  as 
security  for  the  repayment  of  that  sum.  The  wife  had  no 
knowledge  of  her  husband's  pecuniary  condition,  and  is  not 
shown  to  have  participated  in  any  fraudulent  act  or  intent 

Under  these  circumstances,  if  no  greater  sum  of  money  was 
expended  by  the  husband  after  the  execution  of  the  mortgage 
upon  the  land  than  two  thousand  dollars,  the  sum  which  had 
been  raised  and  charged  upon  the  land,  or  if  more  than  two 
thousand  dollars  was  so  expended  by  the  husband,  but  the 
excess  above  that  sum  did  not  increase  the  value  of  the  land 
above  what  it  would  have  been  without  it,  his  creditors  or  as^ 
signees  in  insolvency  have  no  equity  against  the  wife,  who  has 
participated  in  no  fraud  against  such  creditors,  and  whose 
estate  has  received  no  benefit  from  the  transactions  of  the 
husband.  But  if  more  than  two  thousand  dollars  has  been 
expended  upon  the  land  since  the  making  of  the  mortgage, 
and  the  excess  over  two  thousand  dollars  has  increased  the 
value  of  the  estate,  then  the  amount  of  such  increase  in  value, 
for  which  no  consideration  has  been  paid  by  the  wife,  and 
which  has  been  added  to  her  estate  by  the  husband  in  fraud 
of  his  creditors,  in  equity  belongs  to  them,  and  may  be  made 
a  charge  upon  the  land  for  their  benefit 

The  answers  made  in  writing  under  oath  by  McOregor  were 
clearly  admissible  in  evidence  against  him.  The  fact  that 
they  had  not  been  revised  by  his  counsel  did  not  make  them 
incompetent,  whatever  effect  it  may  have  upon  their  weight. 

The  case  must  therefore  be  referred  to  a  master  to  inquire 
and  report  what  amount  of  money  was  fraudulently  expended 
by  the  husband  on  the  land  after  the  making  of  the  mortgage, 
and  if  that  amount  exceeded  two  thousand  dollars,  how  much 
the  excess  increased  the  value  of  the  land.  All  further  direo- 
tions  are  reserved  until  the  coming  in  of  the  master's  report 


Tbs  PBI9CIPAL  CASB  IB  ciTKD  in  MooTt  ▼.  LompUm,  80  Ind.  801,  where  it 
was  held  that  a  complaint  by  a  creditor  of  the  husband  to  charge  his  demand 
upon  real  estate  of  the  wife^  or  the  rents  thereof,  on  the  groond  that  the  hns- 
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baad  had  expended  hii  own  meeas  in  malring  improrementi  thereon  in  fraud 
of  his  crediton,  must  show  that  at  the  time  the  hnaband  had  not  other  prop- 
erty snfficientk  and  that^  knowing  of  the  hnahand's  fraadnlent  intention,  ahe 
participated  or  aoqnieaoed  in  it.  It  la  dted  argiteiida,  and  ita  principle  odd 
to  apply,  in  JUaeofti  ▼.  WWmr,  126  Maaa.  249,  253;  WaUh  ▼.  Towig,  110  Id. 
S9&-399;  and  Coney,  ffandikm,  102  Id.  66.  It  ia  cited  to  the  point  that  the 
written  anawera  of  a  witneaa  before  a  register  in  bankmptoy,  thoagh  not 
written  or  signed  1^  him,  are  admissible  as  hia  atatementa;  and  in  Ooodrich 
▼.  IFtfam,  119  Id.  429-435^  to  nmoh  tha  aame  poml 


Kingsbury  v.  Dkdham. 

LIS  AlJMK,  U6bl 

OBnot  nr  Huhwat,  Svoh  ab  Small  Pdji  ov  Gbatsl,  with  Wmcn 
Tbatxlbb  dobs  hot  Oomm  zk  €k>irrA0r  or  oalliaion,  and  which  ia  not 
abown  to  haye  been  a  natural  enoombranoe  or  obstruction  in  the  way  of 
trayel,  ia  not  to  be  deemed  a  defect  for  the  sole  reaaon  that  it  waa  of  a 
nature  to  canae  a  horse  to  take  fright^  to  eacape  from  his  driyer,  and  do 
damage. 

Thb  opinion  containB  a  eoffident  statement  of  the  case. 

W.  Colbumf  for  the  defendants. 
B.  R.  BiBhopj  for  the  plaintiffs. 

By  Court,  Bigelow,  C.  J.  It  is  quite  impracticable  to  pre- 
scribe any  general  rule  applicable  to  all  cases  which  will 
limit  and  precisely  define  the  extent  of  the  liability  of  towns 
and  cities  for  accidents  arising  from  defects  and  causing  dam- 
age to  persons  and  property,  which  may  happen  on  highways 
and  bridges  which  fhey  are  bound  to  keep  in  repair.  Each 
case  must  be  decided  mainly  on  the  facts  and  circumstances 
which  are  shown  to  exist  at  the  time  of  the  particular  occur- 
rence which  is  the  subject  of  investigation.  But  an  approxi- 
mation to  a  fixed  rule  or  standard  may  be  attained  by 
determining  with  certainty  the  particular  kinds  or  classes  of 
objects  or  encumbrances  within  the  limits  of  a  way,  and  the 
condition  of  its  surface  arising  from  certain  extraneous  causes, 
which  cannot  properly  be  held  to  constitute  defects  or  a  want 
of  repair  for  which  a  city  or  town  can  be  held  liable.  This 
has  already  been  partially  done  in  several  recent  decisions  of 
this  court:  Hixon  v.  Lawelly  13  Oray,  59;  Vincd  v.  Dorchestery 
7  Id.  421;  Keiih  v.  EaaUmy  2  Allen,  652;  Barber  v.  Rozbury^ 
11  Id.  818;  Stant^m  v.  Springfield,  12  Id.  566;  Hutchins  y. 
BosUm,  12  Id.  671  note.    The  case  at  bar,  although  differing  in 
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some  particulars  from  any  previously  adjudicated  case,  seems 
to  us  to  come  within  a  class  or  description  which  has  passed 
under  the  judicial  cognizance   of  this  court.    The   precise 
point  now  presented  for  adjudication  is,  whether  an  object  in 
a  highway,  with  which  a  traveler  does  not  come  in  contact  or 
collision,  and  which  is  not  shown  to  have  been  an  actual  en- 
cumbrance  or  obstruction  in  the  way  of  travel,  is  to  be  deemed 
a  defect  for  the  sole  reason  that  it  was  of  a  nature  to  cause  a 
horse  to  take  fright,  in  consequence  of  which  he  escaped  from 
the  control  of  his  driver  and  caused  damage  to  person  and 
property.    In  Keith  v.  Eaatony  2  Allen,  652,  it  was  decided  that 
an  object  situated  outside  of  the  traveled  path,  but  within  the 
limits  of  the  highway,  which  caused  a  horse  to  take  fright 
and  run  away,  was  not  an  actionable  defect.    The  only  dis- 
tinction between  that  case  and  the  present  is,  that  in  the  for- 
mer the  cause  of  the  fright  was  not  placed  in  the  part  of  the 
way  wrought  or  used  for  travel,  but  in  the  latter  it  was  situ- 
ated in  or  near  the  center  of  the  road.    This  difference,  how- 
ever, is  not  material.    A  town  is  required  not  only  to  keep  the 
traveled  part  of  the  way  safe  and  convenient,  but  also  to  see 
that  the  other  portions  of  the  road  are  in  such  condition  that 
a  traveler  using  due  care  may  pass  without  danger  of  acci- 
dent: Bigelow  v.  Weston,  3  Pick.  267;  Snow  v.  AdamSt  1  Cush. 
443;  Kellogg  v.  Northampton,  4  Gray,  69.    If,  therefore,  a  town 
is  not  responsible  in  damages  for  an  injury  caused  by  the 
fright  of  a  horse  arising  from  an  object  situated  on  the  side 
of  a  highway,  when,  as  in  the  case  of  Keith  v.  Easton,  eupra, 
there  was  no  fault  in  the  horse  or  driver  contributing  to  the 
accident,  pari  rations  the  defendants  cannot  be  held  liable  in 
this  action  for  damages  done  to  the  plaintiff  under  similar 
circumstances,  where  the  fright  of  the  horse  was  occasioned 
by  an  object  or  encumbrance  within  the  limits  of  the  traveled 
path.    Among  the  many  cases  which  have  arisen  and  been 
adjudicated  by  this  court  concerning  the  liability  of  towns 
for  damages  caused  by  defects  in  highways,  there  is  not  one 
in  which  it  has  been  held  that  an  object  in  a  highway,  or  the 
condition  of  the  surface  of  a  road,  which  is  not  otherwise  a 
hindrance  or  obstacle  to  travelers  except  that  it  may  by  its 
appearance  or  shape  be  the  cause  of  fright  in  a  horse,  and 
over  and  by  which  a  traveler  might  have  passed  with  safety 
but  for  the  fear  excited  in  the  animal,  can  be  regarded  as  a 
defect  or  want  of  repair  for  which  a  town  is  liable.    In  Lwad 
V.  Tyngshorough^  11  Cush.  563  [69  Am  Dec.  159],  in  which  the 
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fright  of  the  horse  contributed  to  the  accident,  the  alleged 
detect  was  not  a  condition  of  the  way  which  occasioned  that 
fright,  bnt  the  existence  of  a  hole  in  a  culvert  of  so  dangerous 
a  character  as  to  render  it  an  act  of  prudence  for  the  plaintiff 
to  leap  from  her  carriage  in  order  to  avoid  the  danger  of  its 
coming  in  contact  with  the  hole  while  the  horse  was  in  a  state 
of  alarm  arising  from  another  cause. 

Upon  careful  consideration,  it  seems  to  us  that  it  would  be 
giving  an  unwarrantable  interpretation  to  the  statutes  which 
impose  on  towns  the  duty  of  keeping  the  highways  within 
their  respective  limits  in  safe  and  convenient  condition,  and 
render  them  responsible  for  injuries  arising  from  defects  or 
want  of  reasonable  repairs,  to  hold  that  the  existence  of  an 
object  within  the  limits  of  a  way,  or  the  state  of  the  surface  of 
the  road,  which  may  cause  horses  to  take  frieht,  constitutes  a 
culpable  neglect.  It  would  be  quite  impr^icable  for  a  city 
or  town,  however  diligent  and  careful  it  might  be,  to  conform 
to  such  a  standard  of  duty.  A  small  piece  of  white  paper 
lying  on  the  suface  of  a  way  in  a  bright  sunlight,  a  discolora- 
tion of  a  patch  of  the  road  by  moisture  or  other  cause,  ren** 
dering  it  darker  than  other  portions,  a  little  tuft  of  hay  or  sea- 
weed lying  by  the  side  of  the  traveled  path, — these  and  other 
dmilar  objects,  which  the  highest  diligence  could  not  prevent 
or  seasonably  remove,  would  expose  towns  to  liability  to  ac- 
tions for  damages.  In  the  case  at  bar,  there  is  nothing  in  the 
facts  stated  in  the  exceptions  from  which  it  can  be  fisdrly  in- 
ferred that  the  road,  at  the  place  where  the  accident  happened, 
was  defective,  except  that  it  was  in  such  condition  as  to  cause 
the  plaintiffs'  horse  to  take  fright.  On  the  contrary,  the 
alleged  defect  was  a  small  pile  of  loose  gravel  uot  exceeding 
fifteen  inches  in  height,  over  or  through  which  the  wheels  of 
the  carriage,  if  they  had  come  in  contact  with  it,  would  in  all 
probability  have  passed  in  safety.  Under  the  instructions 
given  to  the  jury,  it  is  to  be  presumed  that  the  verdict  for  the 
plaintiffs  was  founded  solely  on  the  fact  that  the  heap  of  gravel 
was  of  such  a  shape  and  character  as  to  be  likely  to  frighten 
horses.  This  construction  was  erroneous.  A  town  is  not  lia- 
ble for  every  object  which  renders  a  way  unsafe  or  incon- 
venient for  ^avelers  to  pass  over  it,  but  only  for  such  as  not 
only  renders  the  way  unsafe  and  inconvenient,  but  also  de- 
fective or  out  of  repair;  and  the  injury  must  be  attributable 
to  the  defect  or  want  of  repair:  Barber  v.  Roxbury;  11  Allen, 

▲If.  Dm.  Vol.  XO-Ii 
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818.    On  the  fietctB  proved  at  the  trial,  no  saoh  defect  or  want 
of  repair  was  shown. 
Exceptions  sustained. 

Objbct  upon  or  iTBAB  Tbatslbd  Wat,  whioh  in  ite  nature  is  mlftwlatwl 
to  frighten  horses  of  ordinary  gentleness,  may  be  held,  under  some  eircnm- 
stanoes,  to  constitute  a  defect  in  the  way  itself:  Dillon  on  Mnnieipsl  Corpora- 
tions, sec.  1011,  citing  the  principal  case,  and  thoroughly  discassing  the  qnes* 
tion  therein  involved. 

Ths  PRIMCI7AL  CASK  IS  CITED  in  Ccok  V.  OiTy  qf  Charkttown^  98  Biass.  80^ 
where  it  was  held  that  if  a  traveler's  horse  became  frightened  at  an  object  in 
the  highway  which  is  an  obstniction  and  defect,  and  with  which  bat  for  his 
fright  he  would  have  come  in  contact,  but  because  of  his  fright  runs  away 
without  coming  in  contact  with  it  and  does  damage,  the  town  is  not  liabla. 
It  is  cited  to  the  same  effect  in  Bemia  v.  ArUngUm^  114  Id.  607;  Cook  v.  Mom* 
iague,  116  Id.  671;  and  in  the  Indiana  case  of  BrookoUk  S  C.  T,  Co,  v.  Fam- 
pkrey,  60  Ind.  86.  It  is  atedinStreet  v.  ffoi^,  106  Mass.  82,  to  th«{ 
point  that  it  is  the  duty  of  the  city  to  keep  its  streets  in  repair. 


Franklin  v.  Fisk. 

[18  AlLSN,  2U.1 

SuKFACX  Watdl.  — Owner  of  land  adjoining  highway  may  erect  upon  his 
land  a  dam  or  obstruction  to  prevent  water  flowing  through  a  culvert 
which  the  public  had  built  for  the  purpose  of  draioing  off  the  surface 
water  upon  the  road.  Provided  he  does  not  exceed  the  limits  of  his  own 
land,  he  may  do  anything  to  prevent  the  surface  water  upon  the  highway 
from  being  drained  upon  his  premises. 

Bill  to  restrain  defendant  from  obstructing  a  culvert.  De- 
fendant owned  land  adjoining  a  highway  over  which  large 
quantities  of  surface  water  flowed.  To  improve  the  road,  a 
culvert  was  built  across  the  highway  through  defendant's  wall, 
and  a  slight  trench  about  three  feet  into  his  land  was  dug  to 
carry  off  the  water.  Defendant  filled  up  the  trench,  and  built 
a  dam  on  his  own  land,  which  prevented  a  large  quantity  of 
the  water  from  running  thereon,  and  caused  it  to  flow  along 
the  highway,  greatly  to  its  damage. 

N.  F,  Saffordy  for  the  plaintiffs. 

A.  ChurchiUy  for  the  defendant. 

By  Court,  Chapman,  J.  When  highways  are  established, 
they  are  located  by  the  public  authorities  with  exactness,  and 
the  easement  of  the  public,  which  consists  of  the  right  to  make 
them  safe  and  convenient  for  travelers,  and  to  use  them  for 
public  travel,  does  not  extend  beyond  the  limits  of  the  loca* 
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lion.  A  sarveyor  of  highways  who  fells  a  tree  upon  the  ad- 
joining land  extra  viam  is  a  trespasser:  Elder  v.  BemU^  2  Met« 
599.  Neither  his  office  nor  the  existence  of  the  highway  gives 
him  any  authority  to  meddle  with  the  land  outside  the  limits 
of  the  highway.  The  case  of  Babcock  v.  Western  R,  J!.,  9  Id. 
553  [43  Am.  Dec.  411],  which  is  cited  for  the  plaintiffs,  is  not 
applicable  to  the  present  case.  It  relates  to  a  right  under  a 
railroad  charter,  and  a  grant  by  the  land-owner  to  the  corpora- 
tion. 

As  against  an  adjoining  owner  of  the  fee,  the  defendant  would 
have  had  a  right  to  raise  the  surface  of  his  land,  or  build  a 
structure  upon  it  so  high  as  to  prevent  any  surface  water  from 
coming  upon  it  from  the  adjoining  land:  Oannon  v.  Hargadouj 
10  Allen,  106  [87  Am.  Dec.  625].  The  public  have  no  greater 
right  to  restrain  him  in  the  use  of  his  land  than  they  would 
have  had  if  they  had  been  absolute  owners  of  the  land  in- 
cluded in  the  highway.  They  may  raise  the  level  of  their 
traveled  path,  and  do  not  violate  his  rights  if  the  effect  of 
their  act  is  to  cause  the  surface  water  to  flow  upon  his  land. 
And  he  may  also  raise  his  land,  or  may  erect  upon  it  a  build- 
ing or  other  structure  which  shall  prevent  this  effect  without 
violating  their  rights:  Parks  v.  Newburyporty  10  Gray,  28;  Flagg 
V.  Worcester,  13  Id.  601 ;  Dickinson  v.  Worcester,  7  Allen,  19. 

The  right  of  adjoining  proprietors  to  erect  structures  upon 
their  land  up  to  the  line  of  the  highway  is  exercised  every- 
where; and  the  defendant  has  the  same  rights  in  this  respect 
as  if  his  land  were  in  the  midst  of  a  village  or  city.  If  by 
legal  acts  done  upon  his  own  land  he  has  prevented  the  water 
from  passing  off  from  the  highway  through  the  plaintiffs'  cul* 
vert,  their  only  remedy  is  to  dispose  of  their  surface  water  ia 
some  other  way. 

Bill  dismissed,  with  costs. 


SiTRFACB  Water:  See  law  relating  to  thii  qnestum  diifflmtwi  in  Haider 
man  v.  Bruckhart,  84  Am.  Deo.  611.  Owner  of  land  oannot»  by  artificial 
channel,  drain  water  standing  npon  his  own  land  upon  that  of  another:  Mil" 
lor  V.  Laubachy  86  Id.  521.  Owner  of  land  may  erect  ohstmotion  to  preyent 
influx  of  water  from  adjoining  premises:  Beard  v.  Murphjff  86  Id.  693.  There 
is  no  such  thing  as  a  right  to  any  partiealar  flow  of  surface  water  yiire  natmnt. 
The  owner  of  land  may  at  his  pleasure  withhold  the  water  flowing  on  his 
property  from  passing  in  its  natoral  oonrse  onto  that  of  his  neighbor,  and  in 
the  same  manner  may  prevent  the  water  falling  on  the  land  of  the  latter  from 
coming  on  his  own:  BowUbyyr.  Speer,  86  Id.  216.  See  a  fnll  discussion  of 
this  question  in  LHringniOH  ▼.  MeDomUdf  87  Id.  563,  and  Oammm  ▼.  Harge^ 
don,  87  Id.  626.     The  principal  case  is  cited  in  Baiet  ▼.  SmUh,  100  Mass.  181, 
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to  the  point  that  the  proprietor  of  land  may  erect  BtrQctarea  npon  it  as  sdiid 
and  as  high  as  he  pleases  without  regard  to  their  effect  upon  surface  water 
which  would  otherwise  come  from  the  adjoining  lands  upon  his  soil.  It  is 
oited  to  the  same  effect  in  Macomber  v.  Godfrey ,  108  Mass.  219-221.  It  ia 
cited  in  Tanner  v.  DarlmotUh,  13  Allen,  291,  where  the  converse  of  its  doc- 
trine was  applied;  namely,  that  an  adjoining  land-owner  cannot  maintain  an 
aotioii  agai^  town  officers  for  so  improving  a  highway  as  to  cause  laiga 
foantitiet  d  loxfaoe  water  to  flow  upon  his  land. 
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Wuavrm  ov  Frauds. — Delivert  and  Aockftancs. — Where  a  perMn  in 
Maasaohnsetts  sells  some  hides  in  a  New  York  warehouse,  and  gives  a 
bill  of  the  goods  and  an  order  on  the  warehouseman  to  the  buyer,  with- 
oat  notifying  the  warehouseman,  this  is  not  such  a  delivery  to  and  ao- 
oeptance  by  the  buyer  as  satisfies  the  statute  of  frauds. 

liniORANDUM  IN  Writino  Sioned  bt  Partt  to  be  Chaboed  la  NOT  Es- 
tablished by  showing  that  the  seller  gave  to  the  buyer  a  bill  of  items  ol 
the  property,  together  with  an  order  for  the  delivery  of  the  goods  where 
they  were  stored,  and  that  the  buyer  stamped  with  a  machine  his  name 
and  the  date  thereon,  without  evidence  showing  when  or  for  what  pur- 
pose it  was  done. 

BCATDTE  or  Fraitds  —  Entry  in  Book  to  Take  Case  out  ov. — Where 
goods  are  sold,  the  sale  to  be  subject  to  the  buyer's  approval  of  the  goods, 
an  entry  in  the  broker's  books  reciting  the  sale,  but  omitting  to  state  that 
the  sale  was  to  be  subject  to  the  buyer's  approval,  is  defective,  and  does 
not  take  the  case  out  of  the  statute. 

UlAOi  or  Trade  cannot  be  Established  which  ingrafts  on  a  contract  of 
sale  a  stipulation  or  obligation  different  from  or  inconsistent  with  the 
rule  of  the  common  law  on  the  subject;  so  a  usage  repugnant  to  the  terms 
of  a  oontract  is  inadmissible  to  control  it. 

Action  to  recover  the  price  of  certain  hides  which  plaintiff 
claims  to  have  sold  to  defendants.  Defendants  denied  the 
6ale,  and  set  np  the  statute  of  frauds.  At  the  trial,  it  appeared 
that  Morey,  a  broker  and  dealer  in  hides,  bargained  with 
plaintiff  for  the  purchase  of  those  in  question;  that  he  took  a 
memorandum  of  their  weight,  and  requested  plaintiff  to  charge 
them  to  defendants,  as  he  had  at  that  time  no  instructions  to 
make  purchases  for  them.  Morey  immediately  sent  his  brother 
to  one  of  the  defendants,  Mr.  Butler,  with  a  memorandum  of 
the  weights,  who  informed  him  that  he  could  have  the  hides  at 
the  price  named.  Upon  being  asked  by  Butler  who  should 
judge  of  the  quality,  he  replied,  ''Mr.  Butler."  Upon  his 
brother's  return,  in  Morey's  book  and  at  his  request,  the  brother 
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made  the  following  entry:  "Boston,  September  9, 1865.  Sold 
\Vm.  B.  Spooner  &  Co.,  ace.  B.  O.  Boardman,  five  bales  D.  O. 
cowhides,  one  bale  dry  do.  ®  seventeen  cents  per  pound  net 
cash,  delivered  in  N.  Y."  On  the  same  day,  plaintifr  sent  a  bill 
of  the  hides,  and  an  order  on  the  warehouseman  in  New  York, 
where  the  hides  were  stored,  for  their  delivery  to  the  broker, 
who  sent  them  to  Butler.  Two  weeks  later  the  warehouse  and 
hides  in  New  York  were  destroyed  by  fire.  The  hides  in  ques- 
tion were  the  only  ones  which  plaintiff  had  in  the  warehouse, 
and  they  were  of  good  quality,  and  the  weights  given  were  cor- 
rect. At  the  trial,  no  evidence  was  given  that  the  warehouse- 
man had  been  notified  of  the  sale,  or  that  defendants  had  made 
any  demand  upon  him  for  the  hides.  When  the  memorandum 
of  weights  and  the  order  were  produced  at  the  trial  by  defend- 
ants upon  notice  from  plaintiff,  they  were  found  to  be  stamped 
with  tlie  name  of  defendants  by  a*machine,  but  when  or  for 
what  purpose  did  not  appear.  At  the  trial,  Morey  testified 
that  in  the  ordinary  way  in  which  he  sold  hides  in  New  York, 
it  was  expected  that  the  purchaser  or  his  agent  would  go  and 
see  if  the  quality  was  satisfactory;  that  he  believed  it  to  be  a 
well-settled  custom  in  his  trade  that  the  purchaser  was  allowed 
three  days  to  examine  the  goods,  and  three  days  in  which  to 
make  payment,  unless  agreed  to  the  contrary;  and  that  the  rule 
was,  that  goods  were  sold  subject  to  approval  of  purchaser  or 
pabUc  inspector,  and  that  there  was  no  public  inspector  of  that 
kind  of  hides.  Verdict  for  defendants,  and  plaintiff  alleged 
exceptions. 

J.  D.  BMj  for  the  plaintiff, 

F.  E.  Parker^  for  the  defendants. 

By  Court,  Foster,  J.  The  first  ground  upon  which  the 
plaintiff  relies  to  satisfy  the  requirements  of  the  statute  of 
frauds,  General  Statutes,  c.  105,  sec.  6,  is  that  the  purchaser 
has  accepted  and  received  part  of  the  goods  sold.  The  only 
act  proved  tending  to  support  this  proposition  is  the  following: 
On  the  day  of  the  contract  a  bill  of  the  hides,  which  were  in  a 
general  warehouse  in  New  York  and  deliverable  there,  was 
made  out  to  the  defendants,  together  with  an  order  to  deliver 
them  to  the  bearer,  and  the  plaintiff  sent  these  papers  to  the 
broker,  who  on  the  same  day  handed  them  to  one  of  the  de- 
fendants. The  defendants  are  not  shown  to  have  done  any- 
thing except  to  take  and  keep  the  bill  and  order.    Nor  does  it 


198  BOARDMAN  V.  SP002VS&.  [MaiSB. 

appear  that  any  notice  of  the  tranBaction  wa8  given  to  the 

warehouseman. 

The  statute  is  silent  as  to  the  delivery  of  goods  sold,  which 
is  the  act  of  the  seller.  It  requires  the  acceptance  and  receipt 
of  some  part  thereof,  which  are  subsequent  acts  of  the  buyer. 
We  are  aware  of  no  authority  for  holding  this  provision  to  be 
complied  with  where  nothing  more  appears  to  have  taken  place 
than  in  the  present  instance.  When  goods  are  in  the  custody 
of  a  third  person,  an  order  for  their  delivery,  with  notice  to 
that  person  (but  never  without  such  notice  in  this  state),  has 
been  decided  to  be  sufficient  to  pass  the  property  as  against 
attaching  creditors  of  the  vendor:  Tvaworth  v.  Moore^  9  Pick. 
347  [20  Am.  Dec.  479];  CarUr  v.  WUlardj  19  Id.  1;  Surge  v. 
Cone,  6  Allen,  412.  But  some  well-considered  English  cases 
hold  that  to  constitute  acc^tance  and  receipt  under  the  stat- 
ute of  frauds  there  must  also  be  an  assent  by  the  party  in 
whose  custody  the  goods  are  to  hold  them  for  the  vendee: 
Bentall  v.  Bum,  3  Barn.  &  C.  423;  Farina  v.  Homej  16  Mees. 
&  W.  119.  In  the  present  case  there  was  no  evidence  from 
which  a  jury  would  be  authorized  to  infer  an  acceptance  and 
receipt  by  the  purchaser. 

Next,  the  plaintiff  insists  that  there  was  a  note  or  memo- 
randum in  writing  of  the  bargain,  made  and  signed  by  the 
party  to  be  charged  thereby,  or  by  some  person  thereunto  by 
him  lawfully  authorized.  The  vendor's  bill  of  sale,  or  of  par- 
cels, unsigned  by  the  vendee,  who  is  the  party  to  be  charged, 
does  not,  of  course,  bind  the  latter:  Hawkins  v.  Chace,  19  Pick. 
602.  The  stamping  of  the  purchasers'  name  and  a  date  on 
the  bill  and  memorandum  of  weights  at  some  time  while  these 
papers  were  in  their  possession,  without  evidence  when  or  for 
what  purpose  this  was  done,  did  not  show  that  they  had 
adopted  such  a  stamp  as  a  signature,  and  affixed  it  to  the  in* 
struments  with  the  intent  to  bind  themselves  thereby.  This 
may  have  been  done  for  their  own  convenience,  to  show  the 
date  of  the  reception  of  the  papers.  If  designed  as  the  signa- 
ture of  a  memorandum  obligatory  on  the  vendees,  we  should 
expect  to  find  the  papers  in  the  custody  of  the  party  for  whose 
benefit,  and  not  of  the  one  by  whom,  they  were  signed.  We 
do  not  regard  the  mere  fact  that  when  these  papers  were  pro- 
duced at  the  trial  by  the  defendants  they  were  found  to  be  so 
stamped  as  a  circamstance  which  either  a  court  or  jury  would 
be  at  liberty  to  treat  as  proof  of  a  signature  by  the  party  to  be 
charged. 
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We  have  therefore  to  consider  the  sufficiency  of  the  entry  of 
the  transaction  upon  the  broker's  book.  This  is  not  aided  by 
the  contents  of  the  memorandum  of  weights,  because  the  two 
instruments  contain  no  reference  to  each  other,  and  the  con- 
nection between  them  cannot  be  proved  by  oral  evidence,  if 
there  were  any  such  in  the  case:  Morton  v.  Dean^  13  Met.  385. 
In  the  conversation  between  the  broker's  clerk  and  Mr.  But- 
ler, one  of  the  defendants  relied  upon  to  prove  the  verbal  bar- 
gain, the  latter  asked  who  should  be  the  judge  of  the  quality; 
the  clerk  replied,  "Mr.  Butler."  Butler  then  said  if  that  was 
so  he  would  take  the  hides.  This  stipulation  is  wholly  omitted 
from  the  entry  on  the  broker's  book,  which  contains  no  state- 
ment as  to  the  quality  of  the  hides.  By  the  true  construction 
of  the  writing,  the  contract  of  the  defendants  was  absolute 
to  purchase  the  hides  if  they  answered  the  description,  and 
were  "five  bales  dead  green  and  one  bale  dry."  This  was 
an  engagement  essentially  different  from  the  one  actually 
made,  according  to  which  Butler  or  the  firm  were  to  judge  of 
the  quality;  which  would  be  a  conditional  bargain  to  take  the 
hides  if,  upon  examination  by  the  vendees  or  one  of  them,  the 
quality  proved  satisfactory,  or  so  good  that  it  ought  reasonably 
to  be  satisfactory  to  the  purchasers.  The  latter  interpretation, 
if  adopted,  would  not  destroy  the  value  of  the  purchasers' 
right  of  examination,  and  to  judge  in  the  first  instance  of  the 
quality.  The  omission  of  the  condition  that  the  purchase  was 
subject  to  the  approval  of  the  vendees  as  to  the  quality  con- 
stitutes a  material  variance  between  the  contract  as  made  and 
as  written  down  in  the  broker's  book. 

The  plaintiff  has  endeavored  to  obviate  this  difficulty  by 
proving  a  usage,  the  evidence  of  which  came  from  only  one 
witness,  and  was  as  follows:  "  In  the  ordinary  way  in  which 
we  sell  hides  situated  in  New  York,  it  is  expected  that  the 
purchaser  will  either  go  himself  or  have  some  agent  there  to 

see  if  the  quality  is  satisfactory Goods  are  always  sold 

subject  to  approvfil  of  purchaser  or  of  public  inspector.    There 
is  no  public  inspector  of  this  kind  of  hides." 

It  has  been  considered  to  be  a  rule  of  law  that  the  testimony 
of  a  single  witness  is  insufficient  to  establish  a  usage  of  trade: 
Parrott  v.  Thacher,  9  Pick.  426;  1  Greenl.  Ev.,  sec.  260  a.  And. 
it  is  well  settled  that  a  usage  repugnant  to  the  terms  of  a  con- 
tract is  inadmissible  to  control  it.  Nor  can  a  usage  of  trade 
be  maintained  which  ingrafts  on  a  contract  of  sale  a  stipula- 
tion or  obligation  different  from  or  inconsistent  with  the  rule 
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of  the  common  law  on  the  subject  Thus  a  usage  that  in  sales 
by  sample  there  is  an  implied  warranty  against  latent  defects 
existing  in  both  the  sample  and  the  bulk  is  illegal:  Dickinson 
y.  Oayy  7  Allen,  34  [83  Am.  Dec.  656].  So  likewise  is  a  usage 
that  in  sales  of  a  particular  kind  of  merchandise  there  is 
an  implied  warranty  of  its  merchantable  quality;  and  that  a 
broker  without  express  authority  may  insert  such  a  stipula- 
tion in  his  memorandum  of  the  bargain:  Dodd  v.  FarloWy  11 
Id.  426. 

If  the  purchasers  had  themselves  signed  a  contract  to  buy 
five  bales  of  dead  green  and  one  bale  of  dry  hides,  they  oould 
not  be  permitted  to  show  that  they  were  bound  to  receive  them 
only  in  case  upon  examination  by  themselves  they  were  in 
their  judgment  of  good  quality,  either  by  proving  an  express 
oral  stipulation  or  a  usage  of  trade  to  that  effect.  Indeed,  it 
is  difficult  to  see  how  any  stipulation  can  be  ingrafted  on  a 
written  instrument  by  proof  of  usage  which  could  not  be 
shown  as  an  actual  contemporaneous  verbal  agreement  of  the 
parties.  In  either  case,  the  insuperable  difficulty  is  that  the 
oral  evidence  is  repugnant  to  the  written  instrument.  And 
that  objection  we  consider  applicable  to  the  usage  of  which  evi- 
dence was  offered  at  the  trial  of  the  present  case. 

Furthermore,  the  supposed  usage  is  contrary  to  the  rule  of 
law  that  in  a  contract  of  sale  there  is  no  implied  warranty  ot 
stipulation  as  to  the  quality  of  the  goods.  A  usage  that  the 
goods  shall  be  of  such  a  quality  as  to  be  approved  by  the 
buyer  or  a  public  inspector  is  assuredly  an  implied  warranty 
or  stipulation  as  to  quality.  Dodd  v.  Farhw,  supray  is  undis* 
tinguishable  in  principle,  although  the  facts  in  that  case  are 
the  converse  of  those  in  IMs.  There,  the  broker  without  au- 
thority inserted  a  stipulation  that  the  articles  should  be  of 
merchantable  quality,  and  in  good  order;  here,  an  agreement 
as  to  quality  actually  made  was  omitted  in  the  broker's 
entry  of  the  bargain.  In  the  case  already  adjudged,  the 
effort  was  to  justify  the  insertion  of  a  stipulation  not  made  by 
proof  of  usage;  in  that  under  consideration  the  agreement  as 
to  quality  having  been  actually  made  in  the  oral  bargain, 
proof  of  usage,  according  to  which  it  would  be  implied,  is  in- 
voked to  supply  its  omission  from  the  memorandum.  Each 
defect  is  alike  fatal,  and  incapable  of  being  cured  by  any  cus- 
tom of  trade. 

Syers  v.  Jonas^  2  Ex.  Ill,  decided  in  1848,  is  much  relied 
upon  by  the  plaintiff  as  an  authority  in  conflict  with  this  view. 
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That  was  an  action  for  the  price  of  tobacca    The  plea  was  non 
cL88ump8it.     The  plaintiff  proved  a  bargain  through  a  broker 
who  had  made  the  bought  and  sold  notes.    The  defendant 
offered  to  show  that  the  bulk  was  inferior  to  the  sample,  and 
that  by  the  universal  usage  of  the  tobacco  trade  all  sales  were 
understood  to  be  by  sample,  though  not  mentioned  to  be  so  in 
the  contract.     The  question  was,  whether  this  was  a  custom- 
ary incident  of  the  bargain,  which  could  be  proved  by  oral 
evidence.     It  was  held  not  to  be  expressly  or  impliedly  ex- 
cluded by  the  tenor  of  the  written  instrument;  the  usage  was 
treated  as  annexing  an  additional  torm  to  the  contract,  not 
inconsistent  with  it,  although  amounting  to  an  implied  war- 
ranty or  agreement  that  the  bulk  should  correspond  with  the 
sample.     In  the  opinion  of  the  court.  Street  v.  Blay^  2  Bam. 
&  Adol.  456,  was  cited  as  to  the  nature  of  a  warranty,  and  the 
same  eminent  judge  by  whom  it  was  delivered,  Baron  Parke, 
at  the  argument,  spoke  of  the  words  by  sample  '*  as  a  mere 
collateral  engagement  on  the  part  of  the  seller  that  the  com- 
modity shall  be  of  a  particular  quality '';  and  added:  ''  If  they 
merely  amount  to  a  warranty,  and  not  a  condition  of  sale, 
there  would  be  nothing  inconsistent  with  the  contract  in  ad- 
mitting evidence  of  the  usage."    We  have  great  difficulty  in 
comprehending  how  anything  can  be  considered  as  a  memo- 
randum of  a  bargain  which  omits  a  warranty  of  the  quality  of 
the  article  sold.    The  omission  of  such  a  warranty  was  held  a 
iatal  defect  under  the  statute  of  frauds  in  Peltier  v.  CoUins^  8 
Wend.  459  [20  Am.  Dec.  711]. 

That  a  contemporaneous  agreement  of  warranty  cannot  be 
ingrafted  by  oral  evidence  on  a  written  instrument  is  well 
settled  in  this  state:  Warren  v.  Wheeler^  8  Met.  97;  DutUm  v. 
Oerrish^  9  Cush.  89  [65  Am.  Dec.  45] ;  Raymond  v.  Raymond^ 
10  Id.  184;  Howe  v.  Walker^  4  Gray,  818.  Moreover,  in  Mas- 
Bachusetts  the  doctrine  of  Street  v.  Blay,  aupra,  has  never  been 
adopted.  We  hold,  in  accordance  with  the  earlier  English 
<2ases,  that  where  goods  are  sold  with  warranty,  for  a  breach 
thereof  the  purchaser  may  return  the  goods  and  rescind 
the  sale;  such  a  warranty  being  treated  as  a  condition  subse- 
<lQent,  at  the  election  of  the  vendee:  Bryant  v.  laburghy  18 
Gray,  607  [74  Am.  Dec.  655].  Now,  it  is  conceded  in  Syer$ 
"V.  Jonas^  eupraj  and  held,  we  believe,  universally,  that  all  con- 
ditions or  essential  terms  of  the  bargain  must  appear  in  the 
memorandum:  Davis  v.  Shields j  26  Wend.  341.  The  recent 
case  of  MeClean  v.  NicoUe,  4  L.  T.,  N.  S.,  868,  decided  in  1861. 
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held  a  written  acknowledgmeDt  of  an  oral  bargain  to  be  do* 
fective  which  omitted  the  stipulation  that  the  looking-glass 
purchased  was  to  be  of  the  best  quality.  Certainly,  the  agree- 
ment in  the  present  case  that  Mr.  Butler  should  be  the  judge 
of  the  quality  of  the  hides  is  a  condition  of  the  bargain,  rather 
than  a  collateral  undertaking,  as  much  as  the  term  omitted 
in  McClean  v.  Nicolle,  supra.  Upon  principle  and  authority, 
we  remain  fully  satisfied  with  Dodd  v.  Farlow^  supra,  which 
must  be  regarded  as  the  settled  law  of  this  commonwealth. 

Another  conclusive  answer  may  be  stated  to  the  position 
that  the  broker's  memorandum  aided  by  the  proof  of  usage  is 
identical  with  the  oral  contract,  and  therefore  satisfies  the 
statute  of  frauds.  The  supposed  usage  as  proved  is  not  equiva- 
lent to  the  verbal  stipulation.  A  usage  that  goods  are  always 
sold  subject  to  the  approval  of  a  purchaser  or  of  a  public  in- 
spector, coupled  with  proof  that  there  is  no  public  inspector  of 
a  particular  kind  of  merchandise,  seems  to  us  to  show  that  the 
usage  does  not  apply  to  such  cases.  The  meaning  of  such  a 
usage  is,  that  if  the  purchaser  does  not  approve  the  quality  of 
the  goods,  there  may  be  an  appeal  to  the  judgment  of  the  in- 
spector, who  is  to  decide  between  the  parties  the  question  of 
quality.  If  there  is  no  inspector,  it  cannot  be  optional  with 
the  purchaser  to  keep  his  contract  or  not.  A  usage  that  if 
there  is  no  public  inspector  buyers  may  break  their  bargains 
at  pleasure  is  too  unreasonable  to  be  maintained,  if  not  too  ab- 
surd to  be  suggested. 

Upon  full  consideration,  we  conclude  that  the  entry  in  the 
broker's  book  is  insufficient,  because  it  fails  to  correspond  with 
and  omits  an  essential  portion  of  the  actual  bargain  of  the 
parties.  We  need  not  therefore  examine  the  question  whether 
an  entry  by  a  broker's  clerk,  sufficient  in  substance,  would 
comply  with  the  statute  of  frauds.  The  ruling  of  the  court 
below  that  the  defendants  were  entitled  to  a  verdict  is  sus- 
tained, and  the  exceptions  are  overruled. 


Dblivert  of  Quantitt  of  Barrels  of  Flour  ik  Warxhousb  u  Pbb- 
FBCTBD  by  giving  the  purchaser  an  order  on  the  warehoaaeman,  and  the  pre- 
■entment  of  the  order  to  him  by  the'purchaaer,  with  dlrectiona  to  enter  it  np 
to  the  account  of  the  latter:  llorr  v.  Barber,  70  Am.  Dec  791,  and  note. 

MsMORAKDCTM  NECESSARY  TO  Take  Ca8E  OUT  OF  STATUTE*.  See  MeCotmtllr. 
BriOhart,  65  Am.  Deo.  661;  Old  Colony  R,  R.  Co,  v.  Bvam,  66  Id.  894;  /fce 
T.  Hasardf  67  Id.  600,  and  note. 

Usages  of  Trade,  VALiDrnr  of.  —  For  a  full  diacnsBion  of  the  law  re* 
lating  to  thiB  qnestioii,  tee  Dkhimmm  v.  Oay,  83  Am.  Deo.  656^  and  not^ 
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The  principal  case  is  cited  to  the  point  that  a  nnge  eannot  be  aDowed  to 
eontrol  the  expreos  intention  of  the  paitiet  to  an  agreement;  nor  the  inter- 
pretation and  effeet  which  reenlt  from  an  eatabliahed  nde  of  law  applicable 
to  it;  nor  to  ingraft  on  a  contract  of  sale  a  itipolation  or  obligation  di£Earent 
from  or  inconaiatent  with  the  rule  of  the  common  law  on  the  same  eubject,  in 
HatJam  T.  Warrm,  116  Maaa.  614,  636.  The  dictum  of  the  principal  case,  thai 
the  teatlnumy  of  one  witneaa  is  inanffioient  to  eatabliah  a  cnatom  or  usage,  is 
denied  in  Jome$  t.  Hce^,  128  Id.  686. 

Xhs  pbingipal  OAflX  m  cmD  to  the  point  that  a  delirery  of  goods  to  a 
eommon  carrier  designated  by  the  bayer»  where  the  goods  are  never  received 
by  the  bnyer,  is  not  a  delivery  to  him  nnder  the  statate,  in  Johnson  v.  CuUle, 
105  Mass.  447.  It  is  cited  in  Froti  v.  Bkuu^ard,  97  Id.  166,  to  the  point  that 
a  previoos  or  oontemporaneoas  warranty  cannot  be  ingrafted  by  parol  npon  a 
written  oontmet;  and  in  Atwater  v.  Okme^^  107  Id.  869-976,  to  the  point  that 
a  bill  of  itema  ianoi  aooh  a  oontraot  aa  the  one  to  which  lb*  above  mleappliea. 


Tatlob  V.  Blanohabd. 

[It  AU.BH,  na] 

OoHTEAor  m  BnanLADiT  of  Tuadm.  —A  contract  made  between  citiaaaa  of 
this  state,  upon  good  consideration,  by  which  one  of  them  agrees  not 
to  set  np,  exercise,  or  carry  on  the  trade  or  business  of  mannfactnring 
shoe-cutters  within  the  commonwealth  of  Massachusetts^  is  void,  althoogh 
it  appean  that  such  manufaetore  is  an  art  which  can  be  carried  on  only 
by  persons  instructed  in  the  same;  that  at  the  time  they  made  the  agree- 
ment plaintiff  and  defendant  were  about  to  enter  into  a  partnership  for 
the  manufacture  of  shoe-cutters;  that  the  agreement  was  to  take  eflBBct 
at  the  expiration  of  the  partnership;  that  at  the  time  the  agreement  was 
made  defendant  knew  nothing  of  the  busineas,  and  only  plaintiff  and 
three  other  perecn  in  the  state  did. 

Action  upon  an  agreement  by  which  plaintiff  and  defend- 
ant agreed  to  enter  into  the  busineBs  of  manufacturing  and 
selling  Bhoe-cutters  for  the  term  of  one  year  from  March, 
1862,  or  such  further  time  as  they  should  agree  upon.  In  the 
course  of  the  agreement,  Blanchard  agreed  with  Taylor  that 
at  whatever  time  the  partnership  should  end  he  would  not  at 
any  time,  either  alone,  or  with  any  one  else,  or  as  agent,  set 
up,  exercise,  or  carry  on  the  business  of  maaufacturing  or 
selling  shoe-cutters  at  any  place  within  the  state  of  Massachu- 
setts. He  further  agreed  not  to  encourage  opposition  to  Tay- 
lor, nor  to  divulge  the  secrets  of  his  trade.  At  the  trial  it 
appeared  that  the  manufacture  of  the  cutters  was  an  art  which 
only  persons  instructed  therein  can  carry  on;  that  for  several 
years  before  the  making  of  the  agreement  plaintiff  had  been 
carrying  on  the  business  to  a  great  extent  and  with  large 
profit,  and  that  at  that  time  plaintiff  was  wholly  ignorant  of 
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the  business.  Daring  the  continuance  of  the  partnership 
defendant  became  well  acquainted  with  the  business  and  its 
customers.  After  the  dissolution  of  the  partnership  defendant 
set  up  business  for  himself,  in  violation  of  his  agreement,  and 
supplied  the  former  customers  of  plaintiff.  Verdict  for  de- 
fendant, to  which  plaintiff  alleges  exceptions. 

Sweetser  and  Ooodrich^  for  the  plaintiff. 
Train  and  BerU,  for  the  defendant. 

By  Court,  Chapman,  J.  The  question  presented  in  this 
case  is,  whether  a  contract  made  between  citizens  of  this  state, 
upon  good  consideration,  by  which  one  of  them  agrees  "not 
to  set  up,  exercise,  or  carry  on  the  trade  or  business  of  manu- 
facturing shoe-cutters  within  the  commonwealth  of  Massa- 
chusetts," is  valid,  or  is  to  be  regarded  as  void  on  the  ground 
that  it  is  contrary  to  the  policy  of  the  law. 

The  law  has  always  regarded  monopolies  as  hostile  to  the 
rights  and  interests  of  the  public.  One  method  of  obtaining 
them  in  early  times  was  by  a  grant  from  the  sovereign  to  a 
particular  individual  of  the  sole  right  to  exercise  a  particular 
trade.  The  mischief  arising  from  these  monopolies  became 
so  intolerable  that  the  practice  was  suppressed  by  a  clause  in 
Magna  Charta.  This  clause  does  not,  however,  apply  to 
grants  for  the  sole  use  of  a  new  invention  for  a  limited  period. 
These  grants,  it  is  said,  are  indulged  for  the  encouragement 
of  ingenuity.  Patent-right  and  copyright  laws  rest  on  this 
ground. 

Another  method  by  which  monopolies  were  sought  to  be  ob- 
tained was  by  private  contracts,  in  which  one  of  the  parties 
agreed  not  to  engage  in  some  specified  trade  or  business.  In 
MitcM  V.  Reynolds^  1  P.  Wms.  181,  which  is  usually  cited  as 
the  leading  case  on  this  subject,  corporations  are  specially 
mentioned  as  perpetually  laboring  for  exclusive  advantages 
in  trade,  and  to  reduce  it  into  as  few  hands  as  possible.  It 
was  held  in  that  case  that  a  contract  not  to  use  a  particular 
trade  within  the  kingdom  was  void,  on  the  ground  that  '4t 
can  never  be  useful  to  any  man  to  restrain  another  from 
trading  in  all  places,  though  it  may  be  to  restrain  him  from 
trading  in  some  places,  unless  he  intends  a  monoply,  which 
is  a  crime."  In  subsequent  cases,  the  subject  has  been  much 
discussed  in  the  English  courts.  It  is  said  that  all  restraints 
are  presumed  to  be  bad;  but  if  the  circumstances  are  set 
forth,  that  presumption  may  be  excluded,  and  the  court  are 
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to  judge  of  these  circumstances,  whether  the  contract  be  valid 
or  not.  The  law,  it  is  said,  protects  trade  for  the  sake  of  the 
public,  and  not  for  the  sake  of  the  parties  engaged  in  it.  It 
is  regarded  as  beneficial  to  the  public  that  contracts  for  the 
partial  restraint  of  trade  should  be  upheld  to  a  reasonable 
extent.  A  territory  including  the  whole  city  of  London  and 
several  miles  beyond  has  been  considered  as  reasonable;  but 
it  is  not  necessary  that  the  restraint  should  extend  to  the 
whole  kingdom  to  be  void.  Contracts  for  the  exclusive  use  of 
a  secret  art  are  not  within  the  principle,  for  the  public  has  no 
right  to  the  secret.  Nor  does  it  extend  to  a  sale  of  the  exclu- 
sive use  of  a  trade  protected  by  a  patent.  Some  of  the  recent 
cases  in  which  this  subject  has  been  discussed,  and  the  earlier 
cases  cited,  are  MaJUan  v.  May^  11  Mees.  &  W.  653;  Price  v. 
Green,  16  Id.  346;  and  NichoUs  v.  Stretton,  10  Q.  B.  846. 

This  court  has  adopted  the  English  doctrine  so  far  as  it  has 
had  occasion  to  consider  them.  In  Alger  v.  Thacher,  19  Pick. 
61  [31  Am.  Dec.  119],  it  was  held  that  a  bond  conditioned  that 
the  obligor  shall  never  carry  on  or  be  engaged  in  the  business 
of  founding  iron  is  void.  But  the  restriction  in  that  case  was 
not  limited  to  the  commonwealth.  In  that  respect  it  difiers 
from  the  present  case.  On  the  other  hand,  it  has  been  held 
{hat  an  agreement  not  to  carry  on  a  trade  within  a  particular 
town  or  city  is  valid,  and  that  such  a  restriction  may  extend 
to  the  whole  of  a  particular  stage  route  extending  from  Bos- 
ton to  Providence,  or  the  navigation  of  the  whole  length  of 
Connecticut  River:  Pierce  v.  FuUer,  8  Mass.  223  [5  Am.  Dec. 
102];  Palmer  v.  Subbins,  3  Pick.  188  [15  Am.  Dec.  204]; 
Pierce  v.  Woodward,  6  Id.  206;  Oilman  v.  Dtoighty  13  Gray, 
866  [74  Am.  Dec.  634].  It  is  also  held  that  one  may 
lawfully  sell  the  right  to  carry  on  a  secret  trade,  and  bind 
himself  not  to  carry  it  on  nor  to  divulge  the  secret:  Vickery 
V.  Wdeh,  19  Pick.  523.  So  of  the  use  of  a  machine  pro- 
tected by  a  patent:  Steams  v.  Barrett,  1  Id.  448.  So  of  a  busi- 
ness which  is  carried  on  out  of  the  country:  Perkins  v.  Ly- 
man, 9  Mass.  522.  In  several  of  the  states,  contracts  for  the 
partial  and  limited  restraint  of  trade  have  been  upheld.  In 
New  York,  it  is  held  by  the  court  of  appeals  that  a  restraint 
extending  throughout  the  state  is  void:  Durdop  v.  Gregory,  10 
N.  Y.  241  [61  Am.  Dec.  746].  And  the  supreme  court  has 
held  that  a  restraint  extending  through  all  the  territory  west 
of  Albany  is  void:  Lawrence  v.  Kidder,  10  Barb.  641. 

The  plaintiff  contends  that  the  trade  in  the  present  case  was 
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secret.  But  we  cannot  so  regard  it;  for  although  it  was  not 
generally  known  to  the  public,  it  was  carried  on  in  three  dif- 
ferent towns  in  the  commonwealth  by  three  different  parties, 
who  had  no  connection  in  business  with  the  parties  to  this 
contract. 

The  plaintiff  further  contends  that  in  this  country  a  re- 
straint ought  not  to  be  held  void  unless  it  extends  through- 
out the  United  States,  because  they  are  one  country  in  respect 
to  trade  and  business,  and  the  power  to  grant  patents  and 
copyrights  and  to  regulate  trade  is  vested  in  the  United  States 
government.  But  we  cannot  regard  this  view  as  just  A 
monopoly  extending  throughout  the  state  may  be  as  really 
injurious  to  the  people  of  the  state  as  if  it  extended  through- 
out the  whole  country.  Whether  the  principle  extends  to 
a  case  where  by  means  of  traveling  agents  one  has  ex- 
tended his  business  through  a  large  part  of  the  country,  or 
a  large  part  of  the  state,  and  sells  the  good-will  of  his  busi- 
ness with  a  restriction  merely  co-extensive  with  that  good-will, 
and  not  extending  beyond  the  actual  sphere  of  the  business 
of  the  vendor,  we  need  not  discuss.  The  law  regards  the 
good-will  of  a  particular  trade  as  property  having  a  market 
value,  and  protects  it  to  a  reasonable  extent,  depending  some- 
what upon  the  nature  and  character  of  the  business. 

The  plaintiff  also  contends  that  the  restriction  in  this  case 
is  reasonable  because  the  territory  of  Massachusetts  is  com-' 
parativcly  small,  and  the  business  is  the  manufacture  of  an 
article  wbich  is  used  only  by  manufacturers  of  shoes.  But 
we  do  not  think  the  extent  of  territory  embraced  in  a  state 
affects  the  principle.  Whatever  may  be  the  extent  of  the 
state,  the  monopoly  restricts  the  citizen  from  pursuing  his 
business,  unless  he  transfers  bis  residence  and  his  allegiance 
to  some  other  state  or  country.  Its  tendency  is  to  drive  busi- 
ness and  citizens  who  aro  skilled  in  business  from  this  to 
other  states.  If  one  is  not  at  liberty  to  carry  on  his  business 
here,  but  is  at  liberty  to  do  so  elsewhere,  he  will  be  likely  to 
go  elsewhere,  and  employ  others  to  go  with  him. 

The  disposition  to  obtain  monopolies  which  formerly  pre- 
vailed is  by  no  means  extinct  at  the  present  day,  nor  is  it 
confined  to  corporations.  Combinations  of  men  in  business 
sometimes  accomplish  such  an  object,  and  they  often  succeed 
in  obtaining  exorbitant  profits  from  the  public. 

In  the  present  contract  the  court  can  see  nothing  beneficial 
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to  the  public,  and  are  of  opinion  that  it  is  contrary  to  tbt 
well-establlBhed  policy  of  the  law,  and  Toid. 
Exceptions  overruled. 

CoimiACTs  IN  RB9TRAncT  OP  Tradb.  — Gonfcnot  not  to  carry  on  burinoM 
or  trade,  made  npon  good  consideration,  may  be  enstained,  where  there  are 
special  circnmstances  rendering  the  reetriction  reasonable  and  useful,  itnd 
the  promisor  is  not  restrained  more  than  is  needfnl  for  the  protection  of  the 
promisee  in  the  enjoyment  of  the  promisor's  good-will:  Dunlop  ▼.  Ortgorff 
61  Am.  Dec.  746.  Contract  in  restraint  of  trade  within  limits  that  may  be 
adjudged  reasonable  by  the  oonrti  and  not  injurious  to  the  public,  is  valid: 
Beard  v.  Dennia,  63  Id.  380.  Contract  in  restraint  of  trade  is  not  void  where 
there  is  a  consideration  for  it,  and  good  reason  for  entering  into  it,  and  wliere 
it  imposes  no  restraint  not  beneficial  to  the  other  party  to  the  contract;  Clolf- 
fonoa  Steam  Navigou^on  Co.  v.  Wright^  65  Id.  51 1.  Wliether  limits  prescribed 
in  contract  in  restraint  of  trade  are  reasonable  or  not  depends  upon  the 
kind  of  business  about  which  the  contract  is  made.  That  the  public  interest 
will  not  suffer  within  those  limits  may  appear  from  evidence  of  the  number 
of  places  where  such  business  is  transacted  therein:  Dv^  v.  Shoekry,  71  Id. 
348. 

Thx  privgipal  cask  is  dTKD  to  the  point  that  a  secret  art  is  a  legal 
subject  of  property;  and  that  a  bond  for  a  conveyance  of  the  exclusive  right 
to  it  is  not  open  to  the  objection  of  being  in  restraint  of  trade,  but  may  be 
enforced  by  action  at  law,  and  requires  the  obligor  not  to  divulge  the  secret 
to  any  other  person,  in  Peabody  v.  Norfolk,  98  Mass.  452,  460.  In  Morm 
TuHtt  DriU  etc  Co,  v.  Mone,  103  Id.  73,  the  principal  case  is  distingnisbed, 
and  a  contract  for  the  sale  of  a  patent  with  covenants  not  in  any  manner  to 
compete  with  the  purchaser  thereof  was  held  good.  It  is  also  distinguished 
in  BouteUe  v.  SmUh,  116  Id.  111-1 14,  where  a  contract  by  which  a  baker  sold 
his  business  in  a  certain  town  and  agreed  not  to  exercise  his  trade  within 
the  limits  thereof  for  five  years,  nor  in  any  wise  to  compete  with  his  pur- 
chaser, was  held  valid  and  binding  upon  him. 


Yeackel  V.  Litchfield. 

[IB  Allbm,  417.] 
PVBCBAflX    BT    ADMIKiaTBATOB    AT    HIS    AuCnOlT   SaUE  OV  RbaLTT  OV  l>Wr 

CBASU)  will  not  be  held  void  at  law  where  no  repayment  has  been  mads 
or  tendered  of  the  purchase-money,  and  no  express  or  actual  fraud  is 
shown.  But  by  a  proper  proceeding  in  equity,  such  sales  will  always  be 
set  aside. 

Writ  of  entry.    The  opinion  Btates  the  point 

Q,  Sullivan  and  A.  Wellington^  for  the  demandants. 

A,  Ckurchill  and  H.  W.  Paine^  for  the  tenant. 

By  Court,  Fobteb,  J.    This  is  a  writ  of  entry  by  a  part  of 
the  devisees  under  a  will  to  recoiyer  their  undivided  shares  of 
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certain  real  estate  which  the  tenant  purchased  at  a  sale  by 
the  administrator  with  the  will  annexed,  under  a  license  for 
the  payment  of  debts. 

No  objection  is  made  to  the  regularity  of  the  proceedings  or 
the  validity  of  the  title  acquired  by  the  tenant,  except  in  the 
following  particular:  he  purchased  under  a  verbal  agreement 
with  and  for  the  benefit  of  the  administrator.  The  amount 
which  he  bid  was  the  full  value  of  the  estate,  but  he  has  paid 
only  a  part  of  the  purchase-money,  and  has  successfully  re- 
sisted an  action  by  the  administrator  for  the  residue,  on  the 
ground  of  the  arrangement  or  bargain  between  them.  The 
case  must  be  treated  precisely  as  if  the  title  were  in  the  ad- 
ministrator, and  this  action  had  been  brought  against  him  to 
recover  an  estate  which  he  had  purchased  through  the  inter- 
vention of  an  agent  at  a  sale  made  by  himself  in  his  fiduciary 
capacity. 

The  question  is,  whether  in  a  writ  of  entry  such  a  sale  can 
be  adjudged  void  where  no  express  fraud  is  shown,  and  no  re- 
payment has  been  made  or  tendered  of  the  purchase-money. 

The  doctrine  in  equity  is  perfectly  well  settled  both  in  Eng- 
land and  America  that  executors  and  administrators,  like  trus- 
tees, who  become  buyers  at  sales  made  by  themselves,  acquire 
only  an  imperfect  title,  which  will  always  be  set  aside  at  the 
option  of  any  of  the  parties  interested  in  the  property  on  their 
application  within  a  reasonable  time.  However  firee  from 
fraud  any  particular  transaction  may  be,  and  however  ample 
may  be  tiie  price  paid,  from  this  rule  a  court  of  equity  never 
departs.  But  such  a  sale  is  not  absolutely  void;  it  cannot  be 
set  aside  by  a  stranger,  and  it  will  be  confirmed  by  acquies- 
cence or  unreasonable  delay  to  avoid  it.  The  purchase-money 
must  be  refunded,  and  even  expenditures  for  repairs  and  per- 
manent improvements.  In  short,  complete  equity  must  be 
done  between  the  parties.  Where  the  party  applying  to  set 
aside  such  a  sale  does  not  desire  or  is  not  entitled  to  have  a 
reconveyance,  the  relief  fr^uently  granted  is  to  order  the  es- 
tate put  up  again  at  a  minimum  price  of  the  sum  for  which  it 
sold  at  the  first  sale.  If  no  one  will  give  more,  the  first  sale 
is  confirmed,  and  the  first  purchaser  held  to  his  bargain;  but 
if  an  advance  is  bid,  he  cannot  have  the  estate.  See  notes  to 
Fox  V.  Mackreth,  1  White  and  Tudor's  Lead.  Cas.  in  Eq.  92; 
Davoue  v.  Fanning j  2  Johns.  Ch.  252;  York  BtMdings  Co.  v. 
Maclemiey  8  Brown  Pari.  C.  42;  Bobbins  v.  BateSy  4  Gush.  104. 

This  brief  view  of  the  principles  and  procedure  of  oonrts  of 


Nov.  1866.J  Yeackel  v.  Litchfield.  209 

equity  in  cases  like  the  present  shows  how  impossible  it  would 
be  to  administer  any  such  adequate  and  complete  remedial 
justice  in  an  action  at  common  law.  But  it  is  argued  that 
under  our  Massachusetts  system  such  purchases  have  been 
held  void  at  law.  The  cases  of  Somes  v.  Skinner^  16  Mass.  348, 
and  Somes  v.  Brewer,  2  Pick.  191,  related  to  an  express  fraud 
of  a  very  gross  character.  Litchfield  v.  Cudworih,  15  Id.  31, 
contains  a  statement  of  the  doctrine  in  equity,  and  the  remarks 
of  the  judge  who  delivered  the  opinion  seem  favorable  to  ap- 
plying it  at  law;  but  in  that  case  the  conveyance  was  avoided 
upon  another  and  ''more  fatal  objection  to  the  proceedings  of 
the  administrator." 

On  the  other  hand,  in  Harrington  v.  Brovon^  6  Pick.  621,  it  is 
said  the  first  objection  is  ''that  the  conveyance  from  the  ad- 
ministrator to  himself  is  void.  No  authority  to  that  effect  has 
been  cited.  It  could  not  be  avoided  at  common  law,  unless 
accompanied  by  fraud.  The  mere  fact  of  the  administrator's 
being  the  purchaser  does  not  prove  fraud,  for  he  may  have 
purchased  for  the  benefit  of  all  concerned  in  the  estate." 

In  one  or  two  other  instances  the  subject  has  been  referred 
to  in  our  reports,  but  we  are  aware  of  no  case  adjudging  that 
a  purchase  by  an  executor,  administrator,  trustee,  or  other  per- 
son holding  a  similar  fiduciary  capacity  of  the  estate  which 
he  himself  sells  can  be  avoided  at  law  except  for  actual  fraud. 
Before  full  equity  jurisdiction  existed,  there  were  strong  mo- 
tives for  granting  at  law  the  relief  ordinarily  obtainable  in 
equity  elsewhere  to  prevent  failure  of  justice  from  the  imper- 
fection of  our  jurisprudence.  Now  that  we  possess  a  system 
of  equity,  simple,  convenient,  expeditious,  and  extending  to  all 
cases  where  there  is  not  a  plain,  adequate,  and  complete  remedy 
at  law,  there  remains  no  reason  for  attempting  to  enlarge  the 
rules  of  the  common  law,  and  to  administer  imperfectly  on 
that  side  of  the  court  relief  so  much  more  completely  and  sat* 
isfactorily  obtainable  in  equity. 

The  failure  of  the  demandants  in  this  action  does  not  pre- 
clude them  from  filing  a  bill  in  equity. 

Exceptions  overruled. 

PuBCHAJSE  BT  Adionistrator  AT  HIS  OwN  Sals.  — Eftoh  of  the  hein  or 
their  aasigneea  has  an  indiyidoal  right  to  avoid  a  sale  made  by  an  adminis- 
trator, at  which  he  was  a  porchaaer:  Bemick  v,  BuUerJield,  64  Am.  Deo.  310. 
Purchase  by  an  administrator  at  a  sheriff's  sale  of  hii  intestate's  realty  may 
be  set  aside  by  the  heirs  without  showing  that  he  was  guilty  of  aotnal  fraud 
«r  that  he  had  made  an  adyantageons  purchiMe:  Martin  v.  Wyncoop,  74  Id. 
▲m.  Daa  Vol.  XC— 14 
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209.    To  the  same  effect  is  Boyd  ▼.  BJantman,  87  Am.  Deo.  140.    See  th« 
notes  to  these  cases. 

But  sales  and  parchases  such  aa  above  ace  not  roid,  bat  voidable  at  ths 
•lectian  of  the  heirs  or  other  persons  interested  in  the  estate,  who  may  have 
the  sale  set  aside  and  the  administrator  deolared  a  tmstee:  Boyd  ▼.  Bkmkmm^ 
87  Am.  Deo.  146.  Bat  heirs  cannot  repudiate  a  sale  made  by  an  administrator 
to  himself  unless  they  elect  to  do  so  within  a  reasonable  time;  and  a  delay  of 
four  years  by  persons  mm  JurU  is  an  unreasonable  one:  Flanden  v.  Flanden^ 
68  Id.  523. 

The  principal  gasb  is  citkd  to  the  point  that  where  one  who  in  exercis- 
ing an  authority  to  sell  becomes  himself  the  pnrohaaer,  either  directly  or 
indirectly,  he  may  always  be  treated  by  the  parties  in  interest  as  having  pur- 
chased for  their  benefit  if  they  elect  so  to  do  within  a  reasonable  time  after 
knowledge  of  the  facts,  in  CUtri  v.  BlatkmgUm,  110  Blass.  869,  876^  and 
^etoAo// V. /ofiea,  117  Hasa.  262,  260. 
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Fkllow-sebvaht,  Ivjfrt  thbouoh  Act  op,  Who  Tjaiw.b.  — Servant^  oa 
entering  master's  servioe,  assumes  all  the  risks  of  that  service  wfaioh  the 
master,  exercising  due  care,  cannot  control,  induding  negligence  of  fel- 
low-servants.  But  master  is  bound  to  exerdae  ordinary  care  in  provid- 
ing suitable  machinery  and  proper  servants  to  carry  on  his  business^  and 
is  liable  to  other  servants  for  his  neglect  so  to  do. 

FuJiOw-sERVAins.  — If  master  knows,  or  by  the  exercise  of  due  oare  might 
have  known,  that  servants  employed  by  him  are  incompetent,  either  aft 
the  time  of  employing  them  or  at  any  subsequent  time  while  they  are  in 
his  employ,  he  is  liable  for  their  incompetence  caosing  damage  to  their 
fellow-servants. 

Fuxow-sERVAirra,  Liabiutt  op  Bmplotsr  iob  Acts  op.  — Where  a  flag- 
man employed  by  a  railroad  compsny  is  an  habitual  drunkard,  and  is 
usually  employed  to  manage  a  switch,  and  where  the  fact  of  his  drunk- 
enness is  known  to  the  officers  of  the  oompany,  or  by  due  oare  might 
have  been  known  to  them,  and  he,  while  intoxicated,  mispUoes  a  switch 
whereby  another  employed  by  the  railroad  compsny  ia  injured,  the  oom- 
pany is  liable,  although  it  waa  the  duty  of  another  peraon  to  manage  the 
switch,  and  although  a  proper  local  agent  is  employed  to  superintend 
the  employees  of  the  company,  and  due  care  waa  exercised  in  the  selec- 
tion of  the  flagman  when  he  waa  first  employed. 

XtIDKVOX. — WhXRB    PlADITIPF  WAB   InJUBU>  through  ALLBQKD  iHTBIf- 

PERAKGX  op  Switohmak  IN  DsPHNDAim'  Emplot,  and  it  is  claimed  that 
he  is  habitually  intemperate,  evidence  that  that  is  his  general  reputation 
is  admissible  to  show  that  the  defendants,  if  they  used  due  care,  mig^t 
have  known  that  he  waa  habitually  intemperate,  and  tfaerafora  an  mi- 
suitable  servant  to  be  employed  by  them. 

Action  to  recover  damages  for  personal  injurieB.  The  eyi- 
dence  at  the  trial  was  very  contradictory.  It  appeared  that  at 
the  time  the  accident  happened,  plaintiff  and  some  of  his  fel* 
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low-workmen  were  going  home  on  a  flat-car  pnshed  ahead  of 
a  locomotive;  that  a  short  time  before  they  arrived  at  a  certain 
switch,  the  car  was  uncoupled  from  the  engine,  which  slack- 
ened its  speed  to  permit  the  car  to  go  ahead  of  it  to  a  switch, 
which  was  to  be  adjusted  so  as  to  run  the  car  off  on  a  side- 
track, and  then  put  back  for  the  engine  to  pass  along  tha 
main  track  to  the  engine-house.  Plaintiff  offered  evidence 
tending  to  show  that  for  some  months  previous  to  this  time  a 
man  named  Shute  had  been  employed  at  this  crossing  as  a 
flag  and  switch  man,  and  that  for  some  time  past  he  had  had 
charge  of  this  switch;  that  Shute  was  an  habitual  and  con- 
stant drunkard,  and  was  publicly  so  while  on  duty;  and  that 
defendants'  superintendent  who  had  charge  of  their  business 
was  at  this  crossing  frequently,  and  might  have  known  of 
Shute's  habits, — at  the  time  the  accident  occurred,  Shute  was 
in  charge  of  the  switch;  that  he  was  much  intoxicated,  and  by 
reason  thereof  could  not  properly  manage  the  switch,  and 
that  in  consequence  of  its  misplacement  plaintiff  was  injured. 
Plaintiff  also  offered  evidence  that  Shute  had  the  reputation 
of  being  an  intemperate  man.  The  court  admitted  this  evi- 
dence, not  for  the  purpose  of  showing  that  Shute  was  intem- 
perate, but  for  the  purpose  of  showing,  in  case  his  intemperance 
was  shown  by  other  evidence,  that  his  habits  were  well  known 
in  the  community.  Defendants  offered  evidence  that  Shute 
was  employed  as  a  flagman,  and  not  as  a  switchman;  that 
their  officers  had  no  knowledge  that  he  ever  took  charge  of 
the  switch;  that  the  same  was  no  part  of  his  duty,  but  ac- 
cording to  the  rules  of  the  company,  it  was  the  duty  of  the 
conductor;  and  that  they  had  no  knowledge  that  he  was  in- 
temperate. They  also  offered  evidence  to  the  effect  that  the 
accident  occurred  in  a  manner  different  from  that  claimed  by 
plaintiff.  Verdict  for  plaintiff,  to  which  defendants  allege  ex- 
ceptions. 

J.  O.  Abbott  and  C.  M.  EUiSj  for  the  defendants. 

7.  H.  Sweetser  and  /•  D.  HovfCy  for  the  plaintiff. 

By  Court,  Qray,  J.  The  rules  of  law  are  now  well  settled, 
and  were  affirmed  in  the  opinion  already  given  in  this  case, 
and  reported  in  10  Allen,  236,  that  a  servant,  by  entering  into 
his  master's  service,  assumes  all  the  risks  of  that  service 
which  the  master,  exercising  due  care,  cannot  control,  includ- 
ing those  arising  from  the  negligence  of  his  fellow-servants; 
but  that  the  master  is  bound  to  use  ordinary  care  in  providing 
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suitable  stractareB  and  engines  and  proper  servants  to  cany 
on  his  business,  and  is  liable  to  any  of  their  fellow-servants 
for  his  negligence  in  this  respect  This  care  he  can  and  must 
exercise,  both  in  procuring  and  in  keeping  or  maintaining 
such  servants,  structures,  and  engines.  If  he  knows,  or  in 
the  exercise  of  due  care  might  have  known,  that  his  servants 
are  incompetent,  or  his  structures  or  engines  insufficient, 
either  at  the  time  of  procuring  them,  or  at  any  subsequent 
time,  he  fails  in  his  duty.  For  the  management  of  his  ma- 
chinery and  the  conduct  of  his  servants  he  is  not  responsible 
to  their  feUow-servants;  but  he  cannot  avail  himself  of  this 
exemption  from  responsibility  when  his  own  negligence  in  not 
having  suitable  instruments,  whether  persons  or  things,  to  do 
his  work  causes  injury  to  those  in  his  employ.  He  cannot 
divest  himself  of  his  duty  to  have  suitable  instruments  of  any 
kind  by  delegating  to  an  agent  their  employment  or  selection, 
their  superintendence  or  repair.  A  corporation  must,  and  a 
a  master  who  has  an  extensive  business  often  does,  perform 
this  duty  through  officers  or  superintendents;  but  the  duty  is 
his,  and  not  merely  theirs,  and  for  negligence  of  his  duty  in 
this  respect  he  is  responsible.  To  hold  otherwise  would  be  to 
exempt  a  master  who  selected  all  his  machinery  and  servants 
through  agents  or  superintendents  from  all  liability  whatever 
to  their  fellow-servants,  although  he  had  been  grossly  negli« 
gent  in  the  selection  or  keeping  of  proper  persons  and  means 
for  conducting  his  business.  In  the  case  of  a  corporation,  the 
president  and  directors,  at  least,  cannot  be  deemed  mere  ser- 
vants, but  must  be  considered  as  representing  the  corporation 
itself. 

The  rule,  as  applied  to  this  case  as  now  presented,  may 
be  briefly  stated  thus:  A  railroad  corporation  is  bound  to 
provide  proper  road,  machinery,  and  equipment,  and  proper 
servants.  It  must  do  this  through  appropriate  officers.  If, 
acting  through  appropriate  officers,  it  knowingly  or  negligently 
employs  incompetent  servants,  it  is  liable  for  an  injury  occa- 
sioned to  a  fellow-servant  by  their  incompetency.  If  it  con- 
tinues in  its  employment  an  incompetent  servant  after  his 
incompetency  is  known  to  its  officers,  or  so  manifest  that  its 
officers,  using  due  care,  would  have  known  it,  such  continu- 
ance in  employment  is  as  much  a  breach  of  duty  and  a  ground 
of  liability  as  the  original  employment  of  an  incompetent 
servant. 

It  is  true  that  it  is  no  ground  for  charging  a  master  fior  an 
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injury  to  his  servant  that  it  resulted  from  the  negligent  act  of 
a  superintendent  or  other  servant  of  a  higher  grade  than  the 
plaintiff,  and  whose  orders  the  plaintiff  was  bound  to  obey: 
Albro  V.  Agawam  CaTtal,  6  Gush.  75;  Feltham  v.  England^ 
L.  R.  2  Q.  B.  33.  But  in  each  of  these  cases,  as  well  as  in 
King  v.  Boston  and  Worcester  R.  R.,  9  Gush.  112,  one  of  the 
reasons  on  which  the  master  was  held  not  to  be  liable  was  the 
want  of  evidence  of  any  neglect  on  the  master's  part  in  pro- 
viding or  maintaining  suitable  agents  or  structures.  If  the 
incapacity  of  an  agent  or  the  insufficiency  of  a  structure  is 
known  to  the  master,  or  has  existed  so  long  or  under  such  cir- 
cumstances  that,  exercising  due  care,  he  ought  to  have  known 
it,  he  is  responsible.  Upon  this  ground  it  was  held,  in  Snow 
V.  Houaatonic  R.  R.  Co,  8  Allen,  441  [85  Am.  Dec.  720],  that  a 
railroad  corporation  might  be  liable  to  one  of  its  servants  for 
an  injury  caused  by  a  want  of  repair  which  had  existed  for 
two  months  in  its  road-bed,  although  it  was  the  immediate 
duty  of  another  servant  of  the  corporation  to  see  that  the 
road-bed  was  kept  in  proper  repair.  Similar  decisions  have 
been  made  in  many  other  states:  Noyes  v.  Smithy  28  Vt.  59 
[65  Am.  Dec.  222];  Keegan  v.  Western  R,  R.  Co.,  8  N.  Y.  176 
[69  Am.  Dec.  476];  Ryan  v.  Fowler,  24  Id.  410  [82  Am.  Dec. 
315];  Fifield  v.  Northern  R.  R.,  42  N.  H.  225;  Hayden  v. 
SmithviUe  Mfg.  Co.,  29  Gonn.  548;  BuzuU  v.  Laconia  Mfg.  Co.^ 
48  Me.  113  [77  Am.  Dec.  212].  Upon  examination  of  the  cases 
to  which  we  were  referred  as  more  narrowly  limiting  the  lia- 
bility of  the  master,  we  do  not  find  that  they  establish  any 
different  rule.  We  shall  state  only  a  few  of  the  most  recent 
and  important,  and  which  upon  first  view  might  be  thought 
most  nearly  to  support  the  defendants'  position. 

In  Wright  v.  New  York  Central  R.  R.  Co.,  25  N.  Y.  562,  which 
was  an  action  by  a  brakeman  on  a  railroad  train  for  an  injury 
received  by  him  on  a  collision  with  another  train  run  by  the 
same  corporation,  and  alleged  to  have  been  occasioned  by  the 
negligence  of  the  corporation  in  employing  an  incompetent 
engineer  and  in  ill  arranging  their  time-tables,  there  was  no 
evidence  that  the  arrangement  of  the  time-tables  or  the  in- 
competency of  the  engineer  contributed  to  the  accident,  or 
even  that  he  was  incompetent.  In  Hard  v.  Vermont  and 
Canada  R.  R.  Co.,  32  Vt  473,  which  was  an  action  for  an 
injury  to  an  engineer  of  the  defendants  from  a  defect  in  one  of 
their  locomotive  engines,  it  appeared,  and  was  assumed  in  the 
defendants'  request   for   instructions,  which   the  court  held 
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should  have  been  given,  not  only  that  the  defendants  used  all 
due  care  in  the  selection  of  such  engines,  and  of  proper  and 
skillful  persons  to  examine  and  repair  them  and  furnish  suffi- 
cient and  proper  materials  for  that  purpose,  but  also  that  it 
was  no  part  of  the  business  of  their  directors  personally  to 
inspect  the  condition  of  the  engines,  and  that  none  of  them 
either  knew  or  suspected  any  defect  in  the  engine  which  occa- 
sioned the  accident;  and  the  plaintiff  did  not  contend  or 
offer  any  evidence  that  the  defendants  or  their  directors 
ought  to  have  known  of  the  defect.  In  neither  of  these  cases 
is  any  doubt  cast  upon  the  earlier  decisions  of  the  same  courts, 
above  cited. 

In  Tarrant  v.  Webby  18  Com.  B.  797,  the  verdict  for  the 
plaintiff  was  set  aside  because  the  jury  had  been  instructed 
that  the  master  was  liable  if  the  servant  whose  act  caused 
the  injury  was  incompetent,  without  requiring  them  to  find 
whether  the  master  knew,  or  using  due  care  ought  to  have 
known,  his  incompetency;  thus  in  effect  holding  the  master  to 
warrant  the  competency  of  his  servants,  which  he  was  clearly 
not  bound  to  do.  In  Searle  v.  Lindsay,  11  Com.  B.,  N.  S.,  429, 
the  injury  happened  on  a  steamer  while  on  a  voyage  from  a 
defect  in  machinery  which  had  been  in  proper  condition  at 
the  beginning  of  the  voyage,  and  had  been  negligently  suf- 
fered by  the  engineer  of  the  vessel  to  get  out  of  repair;  and 
this  the  owners  of  the  vessel  could  not  have  known.  In  Waller 
V.  Southeastern  R^y,  2  Hurl.  &  C.  102,  in  which  the  injury 
happened  from  the  decayed  condition  of  the  tree-nails  which 
fastened  the  chairs  to  the  sleepers  on  the  defendants'  railroad, 
solely  by  reason  of  the  neglect  of  duty  of  the  '*  ganger "  or 
head  of  the  plate-layers,  a  servant  of  the  defendants,  whose 
duty  it  was  to  keep  such  things  in  proper  repair  or  condition; 
in  Lovegrove  v..  London  etc,  R%  16  Com.  B.,  N.  S.,  669,  in  which 
the  defect  was  occasioned  by  the  negligence  of  the  servants 
of  the  defendants  in  laying  down  a  temporary  tramway;  and 
in  Hall  v.  Johnson,  3  Hurl.  &.  C.  589,  in  which  the  injury  was 
caused  by  the  negligence  of  an  ''  underlooker  "  in  the  mode  of 
working  a  mine, — it  was  not  contended  that  those  holding  the 
relation  of  master  towards  the  plaintiff,  namely,  the  master 
himself  in  the  last  case,  and  the  officers  of  the  corporation  in 
the  other  two  cases,  knew  of  the  defect  or  had  been  guilty  of 
any  neglect  whatever;  and  the  principal  question  argued  was, 
whether  the  plaintiff  and  the  person  whose  negligence  was  the 
immediate  cause  of  the  injury  were  fellow-servants.    And  this 
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was  tbe  only  question  reserved  or  decided  in  Morgan  v.  Vale 

of  Neath  R%  6  Best  &  8.  570,  736;  8.  C,  L.  R.  1  Q.  B.  Cas, 
149. 

In  the  case  now  before  us,  the  jury  were  instructed  that  the 
plaintiff  could  not  recover  without  proving, — 1.  That  Shute 
was  incompetent  by  reason  of  his  habits  of  intoxication;  2. 
That  his  habits  were  so  well  known  that  the  officers  of  the 
defendants  knew  or  in  the  exercise  of  due  care  would  have 
known  them;  3.  That  Shute  was  intrusted  with  the  care  of  the 
switch  by  the  superintendent  or  some  officer  authorized  to 
employ  switchmen,  or  managed  the  switch  habitually  or  so 
frequently  that  the  officers,  using  due  care,  would  know  that 
he  had  the  management  of  it;  4.  That  the  plaintiff's  injury 
was  the  direct  and  immediate  consequence  of  the  act  of  Shute; 
5.  That  the  plaintiff  used  due  care,  adapted  to  the  circum* 
stances  in  which  he  was  placed. 

As  to  the  first  of  these  requirements,  no  exception  is  taken 
to  the  instructions.  It  is  indeed  objected  that  the  admission 
of  evidence  that  Shute  had  the  general  reputation  of  being 
intemperate  was  erroneous.  But  such  evidence  was  admitted, 
as  the  report  expressly  states,  not  for  the  purpose  of  showing 
that  he  was  intemperate,  but  for  the  purpose  of  proving  that 
his  habitual  intemperance,  which  there  was  other  evidence 
tending  to  prove,  was  well  known  in  the  community.  This 
fact  was  competent  to  show  that  the  defendants,  if  they  used 
due  care,  must  have  known  that  he  was  habitually  intem- 
perate, and  therefore  an  unsuitable  servant  to  be  employed 
by  them. 

The  second  point  which  tbe  plaintiff  was  required  to  prove 
was  accurately  defined;  and  the  fifth  instruction  requested  was 
rightly  refused,  for  the  reasons  already  given  in  discussing  the 
general  question  of  the  defendants'  liability. 

The  third  and  fourth  points  which  the  plaintiff  was  required 
to  prove  fully  met  and  covered  the  first  and  second  instruc- 
tions requested. 

The  third  and  fourth  of  the  instructions  requested  were  also 
covered  by  the  instructions  given,  except  so  far  as  they  sug- 
gested that  the  defendants  would  not  be  liable  for  an  injury  to 
which  the  negligence  of  the  incompetent  switchman  and  the 
negligence  of  another  servant  of  the  defendants  contributed. 
In  that  respect,  they  do  not  seem  to  have  been  applicable 
to  the  evidence  introduced  or  the  position  taken  by  either 
party  at  the  trial,  and  were  therefore  immaterial.    If  they  had 
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been  i^plioable  to  the  state  of  facts  in  proof,  we  are  not  pre- 
pared to  say  that  they  ought  to  have  been  given:  See  Cayur 
V.  Taylor,  10  Gray,  274  [69  Am.  Dec.  317];  Eaton  v.  Bottm 
and  Lowell  R.  R.,  11  Allen,  500. 

The  point  taken  at  the  argument  that  the  plaintiff  oonld 
not  recover  because  he  either  know  the  habits  and  reputatiOQ 
of  Shute,  or  was  negligent  in  not  learning  them,  was  not  taken 
at  the  trial,  and  cannot  now  be  raised  for  the  first  time. 

BiGELow,  C.  J.,  did  not  sit  in  this  case. 

Judgment  on  the  verdict. 

Injubus  bt  Acts  or  FiLLOW-ssBVANTa.  — BaOzoad  company  ia  not  Ualbli 
to  one  employee  for  injnriea  occasioned  by  another,  wliera  both  are  engaged 
in  the  same  common  undertaking;  and  it  makes  no  difference  that  the  mjuy 
is  the  lesolt  of  negligence  of  an  employee  of  higher  authority,  to  whom  the 
injured  employee  ia  subject,  and  from  the  oonsequenoea  of  whose  negligenoe 
he  cannot  guard.  But  the  company  is  liable  to  an  employee  for  injuiisi 
happening  to  him  from  the  company's  negligence  in  employing  incompeieni 
persons  in  the  management  of  the  road  and  trains,  or  unsafe  machinery  in 
the  running  of  them,  or  using  the  road  when  defective,  if  the  injury  actually 
happens  from  such  causes,  and  the  employee  injured  has  not  the  same  mnaiw 
of  knowing  of  such  causes  as  the  employer:  Thayer  r,  8L  Loma  ttc  R,  B.  Cbi, 
85  Am.  Dec.  409.  To  the  same  effect  is  Dwrgin  r,  Munaon,  85  Id.  770;  Lomi^ 
ville  €U,  R.  R,  Co,  v.  CoUins,  87  Id.  486;  Donaldafm  t.  Mi&BMjppi  R.  R,  C(x, 
87  Id.  391,  and  the  notes  to  these  cases.  This  question  is  further 
ia  the  notes  to  Srtow  v.  ffouaaUnde  R.  R,  Co,,  86  Id.  720,  and  OUman  ▼• 
ern  R,  R,  Co.,  87  Id.  635. 

Tub  principal  cask  has  been  cited,  and  the  principles  therein  diaonasad 
reaffirmed,  in  Cooper  r.  HcmdUon  Mfg.  Co,,  14  AUen,  193-196;  Coom&iT.  Nem 
Bec^ord  Cordage  Co.,  102  Mass.  572,  584,  599;  Huddlesbm  v.  LoweU  MatUm 
Shop,  106  Id.  282;  Ford  v,  FUchburg  R.  R.  Co,,  110  Id.  240,  259;  Hmjffg, 
Co.  y.  Providence  ds  N,  Y,  Steamship  Co.,  113  Id.  496,  600;  Arkemn  r.  Deih 
fiison,  117  Id.  407,  411,  412;  Rculroad  y.  FUepairidk,  31  Ohio  St.  479,  486} 
PUtrimrghtte.  R*y  Co,  v.  Ryby,  38  Ind.  298^  322;  HiU  ▼.  Chid.  55  Id.  46^  60| 
SU  LouUetc  y.Falv^  66 Id.  511,  620l 
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Bqiotable  Assionment.  —  Check  drawn  upon  a  bank  for  mora  than  tlM 
amount  of  the  drawer's  funds  on  deposit  createa  no  lien  upon  and  gnraa 
the  payee  no  right  to  the  actual  balanoe  until  the  bank  haa  agreed  la 
pay  it  pro  ttmto. 

The  opinion  states  the  case. 
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W.  S,  Dexter  J  for  the  defendants. 
H.  O,  Hutehinsj  for  the  plaintiffs. 

By  Court,  Foster,  J.  This  is  an  action  by  assignees  in  in- 
solvency against  a  bank  to  recover  the  amount  on  deposit  to 
the  credit  of  the  insolvent  when  the  proceedings  in  insolvency 
were  instituted,  namely,  October  7, 1865.  The  defense  is,  pay- 
ment of  the  balance  of  $1,060.90  to  the  holder  of  a  check 
for  $4,375  drawn  September  23d,  and  presented  for  payment 
and  dishonored  September  25th.  The  next  day  the  holder 
demanded  payment  of  the  actual  balance,  offering  to  indorse 
it  oa  the  check,  and  to  leave  that  for  a  voucher.  This  was 
then  refused.  But  on  October  28th  the  bank  did  pay  the 
amount  on  hand  to  the  check-holder,  taking  indemnity  from 
him. 

We  do  not  refer  to  the  trustee  process  served  on  the  bank, 
nor  to  the  circumstances  that  many  other  checks  were  drawn, 
presented,  and  dishonored  at  the  same  time  with  the  one  upon 
which  payment  was  subsequently  made.  These  facts  cannot 
aid  the  case  of  the  bank,  and  might  of  themselves  present 
serious  difficulties  in  the  way  of  establishing  the  defense  relied 
upon  if  it  were  not  defeated  upon  other  grounds.  The  ques- 
tion to  be  determined  is,  whether  there  was  an  equitable  as- 
signment of  the  balance  on  deposit  in  favor  of  the  holder  of 
the  check.  If  he  was  entitled  in  any  form  to  enforce  the  ap- 
propriation of  the  deposit  for  his  benefit,  then  the  payment 
by  the  bank,  although  subsequent  to  the  proceedings  in  in- 
solvency, was  justifiable,  and  constitutes  a  defense  to  this 
action. 

In  Bullard  v.  RandaU,  1  Gray,  605  [61  Am.  Dec.  433],  it 
was  held  that  a  check  for  a  part  of  the  drawer's  funds  in  a 
bank  constitutes  no  assignment  until  presented  for  payment 
and  accepted  by  the  bank.  "It  was  a  draft  on  a  bank  at 
sight  for  a  fixed  sum,  payable  out  of  a  general  deposit  of  the 
drawer,  being  a  larger  sum  standing  to  his  credit.  Such  an 
order  is  held  not  to  be  an  assignment."  If  the  present  check 
had  been  for  less  instead  of  more  than  the  amount  upon  de- 
posit, that  case  would  be  an  authority  precisely  in  point,  for 
equitable  assignments  are  respected  upon  trustee  process  as 
fully  as  in  proceedings  in  equity.  In  Gibson  v.  CookCy  20  Pick. 
15  [32  Am.  Dec.  194],  it  was  held  that  an  order  upon  a  trus- 
tee by  the  cestui  que  trust  to  pay  a  sum  larger  than  the  amount 
cf  income  in  his  hands  when  the  order  was  made  and  pre- 
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Bented,  and  not  corresponding  precisely  with  the  amount  pay- 
able on  any  one  or  more  days  when  the  installments  of  income 
were  to  be  paid,  did  not  constitute  any  equitable  assignment 
against  the  consent  of  the  trustee.  The  result  of  this  de- 
cision is  to  establish  what  would  seem  to  be  clear  on  general 
principles,  that  the  bank  was  under  no  obligation  to  pay  a 
part  of  the  check  when  not  possessed  of  funds  sufficient  to  pay 
the  whole. 

In  the  present  instance,  there  was  at  first  no  consent,  but  a 
refusal  to  pay  on  account  of  the  check  the  balance  to  the 
credit  of  the  drawer.  And  this  refusal  continued  until  after 
the  commencement  of  proceedings  in  insolvency,  when  the 
rights  of  the  assignees  had  intervened,  and  it  was  out  of  the 
power  of  the  bank  and  the  check-holder  to  make  any  arrange- 
ment to  their  prejudice.  The  two  authorities  from  our  own 
reports  are  therefore,  taken  together,  decisive  against  the 
theory  that  there  was  any  equitable  assignment  in  favor  of 
the  check-holder  in  the  present  case.  And  it  becomes  un- 
necessary to  decide  whether  a  check  drawn  for  the  exact  bal- 
ance in  a  banker's  hands  is  an  equitable  assignment  thereof, 
with  or  without  evidence  that  it  was  so  intended  by  the  parties. 

It  may  be  observed  that  bills  of  exchange  and  checks  do  not 
stand  on  the  footing  of  orders  drawn  upon  a  particular  fund 
with  a  manifested  intention  to  create  a  lien  thereupon;  and 
that  the  tendency  and  preponderance  of  authorities  seem  in 
favor  of  the  rule  that  neither  a  bill  of  exchange  nor  a  check  on 
a  bank  can  operate  as  an  assignment  or  appointment  of  the 
fund  in  the  drawee's  hands,  or  create  any  manner  of  lien  upon 
it;  in  short,  that  the  drawee  owes  no  duty  to  the  holder  of 
either  of  these  mercantile  instruments  previous  to  presentment 
and  acceptance.  This  rule  is  supported  by  considerations  of 
commercial  convenience,  and  may  be  regarded  a€  a  corollary 
from  the  one  well  established,  that  a  bank  having  funds  is 
liable  in  damages  to  a  depositor  for  refusing  to  pay  his  check. 
It  was  said  in  Oibson  v.  Cooke,  supra,  that  ''  a  draft  by  the 
creditor  on  his  debtor  in  the  form  of  a  bill  of  exchange  to  the 
amount  of  the  debt  or  the  whole  fund  in  his  hands  is  a  good 
and  valid  assignment  of  the  debt  or  fund."  But  the  remark 
in  the  connection  in  which  it  stands  perhaps  only  means  a 
draft  on  a  particular  fund;  and  so  qualified,  it  is  undeniably 
correct. 

It  is  enough  now  to  hold  that  a  check  drawn  upon  a  bank 
for  more  than  the  amount  of  the  drawer's  funds  on  deposit 
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creates  no  lien  upon  and  gives  the  payee  no  right  to  the 
actual  balance  until  the  bank  has  agreed  to  pay  it  pro  ianto. 
Exceptions  overruled. 

Equitabli  Assiokmbnts.  —  Draft  on  bcoik  for  fixed  sam,  payable  out  of 
the  drawer's  general  depodt,  being  a  large  nun  standing  to  his  credit,  is  not 
operatire  as  an  assignment  of  the  som  named  in  the  draft  until  it  is  presented 
at  the  bank  and  payment  demanded,  although  yerbally  accepted  by  the  cash- 
ier when  abeent  from  the  bank:  BuUard  y.  Bandail,  61  Am.  Deo.  433.  To 
the  same  effect  is  KhnbaU  y.  Donaid,  64  Id.  209,  and  note.  Order  drawn  on 
particnlar  fund  after  notice  to  drawer  constitntes  equitable  assignment,  and 
binds  the  fund  pro  tanto  in  the  hands  of  the  drawee:  MarUn  ▼.  Mcmer,  70  Id. 
223;  see  also  WhaUley  y.  Slrobej  73  Id.  522;  and  note. 

Thb  PBuroiPAL  OAU  u  crrwD  to  the  point  that  a  check  cannot  operate  aa 
an  assignment  of  the  fund  upon  which  it  is  drawn,  or  create  a  lien  upon  it  in 
the  drawee's  hands,  untQ  it  Is  presented,  in  ffameods  ▼.  Collier,  99  Mass.  187| 
Carr  ▼.  NaUomd  SficmrU^  Btmk,  107  Id.  4S^  48|  and  Papimam  t.  Namdrng 
S.  a  Co,,  196  Id.  172. 
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Lee  v.  Lake. 

[14  MicHi«iji»  la.] 

TtAT  ov  Vhjjuib  oh  Whioh  Block  is  Markkd  ''Pubuo  S^vab^" 

eoted,  Mknowledged,  and  recorded  by  one  who  did  not  own  the  pimwiiy 
at  the  time,  can  have  no  effect  as  a  dedication  nnder  a  ttatate  proridinc 
for  the  making,  acknowledging,  and  recording  of  town  plats  by  the  pro- 
prietors, even  though  he  afterwards  became  the  owner,  in  the  absence  of 
snbsequent  circnmstances  estopping  him  from  asserting  the  inyalidity  of 
the  plat. 

liutx  Ineffxctual  ATmiFT  TO  Effbot  Statutory  Dedication  Gbiatbs 
No  Estoppel  in  favor  of  the  public;  and  to  raise  such  estoppel,  it  must 
appear  that  some  act  was  done  by  the  public  snbsequent  to  the  mskin^ 
of  the  plat,  and  in  reliance  upon  it,  which  would  render  it  unjust  for  th« 
proprietors  afterwards  to  enforce  a  right  of  private  ownership. 

Dkdication  cannot  be  Made  out  without  Cleab  Intent  to  Dedigats 
on  the  part  of  the  proprietor,  and  an  acceptance  of  the  property  by  th« 
public. 

Trespass  for  injuries  to  premises  in  the  villaige  of  HowelL 
The  defendant,  besides  pleading  the  general  issue  and  title  in 
himself,  alleged  that  the  premises  were  a  publio  square.  Thm 
opinion  states  the  case. 

Oeorge  V.  N.  Lothrapy  for  the  plaintiff. 

C.  /.  Walker  J  for  the  defendant. 

By  Court,  Goolet,  J.  The  only  question  presented  by  the 
record  in  this  case  is,  whether  the  premises  in  controversy 
have  ever  been  dedicated  to  public  purposes.  The  plaintiff 
claims  to  be  in  the  rightful  possession  of  them  under  a  lease 
from  F.  J.  B.  Crane,  whose  title  is  deduced  as  fdlows:  The 
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United  States  to  John  D.  Pinckney;  John  D.  Pincknej  to 
Edward  Brooks  and  F.  J.  B.  Crane,  deed  dated  July  8,  1836; 
Edward  Brooks  to  F.J.  B.  Crane,  quitclaim  deed  dated  October 
15,  1858. 

To  show  a  dedication,  the  defendant  first  put  in  evidence  a 
certified  copy  of  a  plat  of  the  village  of  Howell,  recorded  in 
the  office  of  the  register  of  deeds  for  the  county  of  Oakland, 
dated  and  acknowledged  the  tenth  day  of  November,  1835,  by 
Brooks  and  Crane  as  proprietors,  upon  which  is  a  block 
marked  "public  square,"  which  is  claimed  to  include  the 
premises  in  controversy.  The  acknowledgment  is  not  in 
accordance  with  the  statute  then  in  force  for  the  acknowledg- 
ment of  town  plats,  but  conveyances  were  afterwards,  within 
the  same  year,  made  by  Brooks  and  Crane  by  reference  to  the 
recorded  plat,  and  it  is  claimed  by  the  defendant  that  the  plat 
is  thereby,  and  by  force  of  the  act  of  1850  (Comp.  Laws,  sec. 
1146),  which  would  seem  to  have  been  designed  to  cure  im- 
perfections in  such  acknowledgments,  made  as  effectual  to 
vest  in  the  public  the  right  to  grounds  designated  for  public 
purposes  thereon  as  if  the  acknowledgment  had  been  in  legal 
form. 

Whether 'a  retrospective  act  of  this  description  could  have 
the  effect  designed,  it  does  not  become  necessary  to  consider 
in  the  present  case.  The  plat  put  in  evidence  was  made  by 
Brooks  and  Crane  at  a  time  when  they  do  not  appear  to  have 
had  any  interest  in  the  land;  and  if  the  execution  had  been 
in  all  respects  in  due  form,  it  could  not  have  the  effect  which 
the  statute  gives  to  plats  executed  and  acknowledged  under  its 
provisions.  The  statute  then  in  force  (Laws  of  1833,  p.  531) 
provided  for  the  making,  acknowledging,  and  recording  oi 
town  plats  by  the  proprietors;  and  it  is  impossible  to  give  the 
peculiar  statutory  effect  of  a  present  conveyance  to  a  plat 
made  by  persons  who  at  the  time  had  no  title  to  convey,  even 
though  they  may  afterwards  have  become  the  owners.  And 
as  the  healing  act  of  1850  was  confined  in  its  scope  to  imper- 
fect acknowledgments,  it  could  not  give  effect  to  a  plat  which 
no  acknowledgment  could  have  made  effectual  at  the  time  it 
was  made. 

But  as  Brooks  and  Crane  afterwards  became  the  proprietors 
of  the  town  site,  it  may  become  a  question  whether  the  circum- 
stances do  not  estop  them  from  asserting  the  invalidity  of  the 
plat.  No  estoppel,  however,  could  spring  from  the  mere  in- 
effectual attempt  to  effect  a  statutory  dedication;  there  must 
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be  circumstances  in  the  case  which  make  it  inequitable  to 
take  advantage  of  the  defect.  No  question  arises  in  this  case 
between  Brooks  and  Crane  and  any  of  their  grantees  of  lots 
upon  the  plat;  and  before  an  estoppel  could  be  insisted  upon 
on  behalf  of  the  public,  it  must  be  made  to  appear  that  some 
act  was  done  by  the  public  subsequent  to  the  making  of  the 
plat,  and  in  reliance  upon  it,  which  would  render  it  unjust  for 
Brooks  and  Crane  to  afterwards  assert  and  enforce  a  right  of 
private  ownership  in  this  square.  It  becomes  important,  there- 
fore, to  inquire  whether  any  such  act  on  the  part  of  the  public 
is  shown;  and  this  question  may  properly  be  considered  in. 
connection  with  the  subsequent  conduct  of  Crane  in  reference 
to  the  premises,  which,  together  with  their  use  by  the  public, 
is  supposed  to  establish  a  dedication  by  acts  in  pais. 

It  appears  from  the  evidence  in  the  case  that  from  the  time 
when  the  plat  was  made  the  premises  were  commonly  called 
the  '' public  square,"  and  were  left  uninclosed;  that  Crane  up- 
wards of  twenty  years  ago  erected  a  building  upon  them, 
which  for  a  time  was  occupied  by  the  county  clerk  and  regis- 
ter of  deeds  for  their  respective  offices;  that  a  religious  society 
also  erected  another  building  upon  the  square,  which  was  used 
for  religious  meetings,  but  also,  by  consent  of  the  society,  and 
alternately  with  the  village  tavern,  for  the  sessions  of  the  cir- 
cuit court;  that  this  building  was  afterwards  turned  into  a 
shop;  that  twenty  years  ago  a  blacksmith  shop  was  put  upon 
the  square,  though  it  does  not  appear  how  long  it  remained; 
that  in  1842  the  county  purchased  a  court-house  square  in 
another  part  of  the  village,  to  which  the  building  containing 
the  clerk's  and  register's  offices,  and  which  had  been  bought 
of  Crane,  was  removed;  and  that  for  some  years  past  the 
premises  have  occasionally  been  used  for  public  meetingSi 
circuses,  ball-playing,  fairs,  etc.  There  is  evidence,  however, 
that  on  some  occasions  when  thus  used  the  consent  of  Crane 
was  applied  for  and  obtained,  and  also  that  at  times  individ- 
uals leased  of  him,  or  used  by  his  permission,  portions  of  the 
land  for  their  own  purposes. 

It  can  hardly  be  contended  that  these  facts  establish  a  dedi- 
cation of  the  square  to  the  public.  A  dedication  cannot  be 
made  out  without  a  clear  intent  to  dedicate  on  the  part  of  the 
proprietor,  as  well  as  an  acceptance  by  the  public:  People  v. 
JaneSj  6  Mich.  176.  Leaving  out  of  view  the  plat  and  the 
deeds  referring  thereto,  no  act  of  either  Brooks  or  Crane  is  pot 
Id  evidence  which  indicates  an  intent  on  their  part  to  divest 
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themselyes  of  the  ownership  and  control  of  this  square  for 
the  use  of  the  public.  All  the  occupation  there  has  been 
of  the  premises  has  been  with  an  assertion  of  private  right, 
and  the  buildings  erected  have  been  owned  as  private  property. 
The  county  was  Crane's  tenant  in  occupying  his  building  for 
its  public  offices,  and  the  tenant  of  the  religious  society  when 
holding  courts  in  its  building.  And  if  the  plat  evinces  an  in- 
tent on  the  part  of  the  proprietors  to  devote  this  land  to  public 
use,  it  can  at  most  only  be  regarded  in  the  light  of  an  offer  to 
the  public,  which,  if  not  accepted,  is  withdrawn  when  the  pro- 
prietors put  the  land  to  a  use  which  is  inconsistent  with  the 
idea  that  the  offer  is  any  longer  open. 

But  the  case  is  entirely  barren  of  evidence  of  acceptance  by 
the  public.  We  have  already  seen  that  the  holding  of  county 
offices  and  courts  in  the  buildings  upon  the  square  was  in 
subordination  to  the  private  ownership,  and  the  use  which  the 
public  has  subsequently  made  of  the  premises  has  not  been 
exclusive  in  its  character,  and  is  only  such  as  the  open  com- 
mons owned  by  individuals  around  our  villages  are  always 
subject  to.  There  is  no  evidence  that  any  exclusive  right  was 
ever  asserted  by  any  public  authority,  and  from  the  time 
when  the  court-house  and  county  offices  were  located  in  an- 
other part  of  the  village,  nothing  appears  from  which  we  can 
infer  an  intent  to  appropriate  this  square  as  public  property, 
even  if  such  an  intent  could  have  been  gathered  from  the 
prior  use. 

It  is  quite  probable  that  when  the  plat  was  made  by  Brooks 
and  Crane  they  hoped  to  obtain  a  location  of  the  county  build- 
ings upon  this  square;  and  that  when  the  county  authorities 
decided  to  locate  elsewhere,  the  decision  was  looked  upon  as  a 
refusal  to  accept  the  offered  dedication.  However  that  may 
be,  and  whatever  may  have  been  the  impression  on  the  part 
of  the  public  of  the  nature  of  the  offer  made  by  the  plat,  it  is 
apparent  that  the  facts  proved  are  inconsistent  with  any  in- 
tention on  the  part  of  Crane,  for  several  years  past,  to  make 
the  dedication;  and  that  there  has  been  no  act  on  the  part  of 
the  public  which  could  either  amount  to  an  acceptance,  or 
which  could  bind  Crane  on  the  principle  of  equitable  estop- 
pel. The  judgment  of  the  court  below  must  therefore  be  re- 
versed, and  judgment  be  entered  in  this  court  for  the  plaintiff 
for  nominal  damages,  and  the  costs  of  both  courts. 

Chbistiancy  and  Campbell,  JJ.,  concurred. 
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Martin,  C.  J.  (dissenting).  I  do  not  concur  with  my 
brethren.  I  think  the  dedication  in  this  case  is  that  which 
is  usual,  and  ajl  that  is  expected  in  rural  villages  by  the 
community,  and  all  required  by  law:  See  City  of  Cincinnati 
V.  White,  6  Pet.  431;  City  of  Logansport  v.  Z>tmn,  8  Ind.  878; 
Doe  V.  Attica,  7  Id.  641. 


To  CoNamruTE  Dedication,  there  must  be  Intention  or  Owner  to 
Make  Girr,  and  also  an  acceptance  thereof:  Otntleman  ▼.  8<mk,  83  Am.  Dec. 
264,  and  note  269;  Heirs  qf  David  y.  City  qf  New  Orleans^  79  Id.  586,  and 
note  591;  Rives  v.  Dudley,  67  Id.  231,  note  240;  HaU  v.  McLeod,  74  Id.  400. 
The  principal  case  is  cited  to  the  point  that  to  render  a  dedication  m  pctU 
effectual,  there  must  be  both  an  intent  of  the  owner  to  dedicate,  and  an  ac- 
ceptance of  the  land  dedicated  by  the  proper  public  authorities:  Detroit  r. 
Detroit  and  Milwaukee  B,  B,  Co,,  23  Mich.  209.  And  if  an  offer  to  dedicate  is 
not  accepted,  it  may  be  withdrawn;  and  after  any  considerable  lapse  of  time  it 
must  be  regarded  as  no  longer  open  for  acceptance,  unless  the  circumstances 
are  such  as  to  make  the  offer  continuous:  County  qf  Wayne  y.  MiUer,  31  Id. 
450.  The  platting  of  land  into  blocks  and  streets  is  but  an  offer  to  dedicate 
the  lands  indicated  as  streets,  and  an  acceptance  on  the  part  of  the  public  is 
essential  to  make  such  streets  public  highways;  and  where  the  public  author- 
ities do  not  within  a  reasonable  time  accept  such  offer  to  dedicate,  the  pro- 
prietor may  again  take  possession  and  revoke  his  offer:  F^eld  ▼.  Mancheater^ 
82  Id.  281.  As  to  dedication  by  plats,  see  also  the  note  to  Weisbrod  y.  Ck^ 
eago  etc  R*y  Co,,  86  Am.  Dec  750. 

Acceptance  of  Dedication  bt  Public  mat  be  Gathered  from  Faots 
AND  CmcuMSTANCES,  for  no  particular  form  or  ceremony  is  necessary:  Cole  y. 
Sprotol,  56  Am.  Dec.  696;  Heirs  qf  David  v.  City  qfNew  Orleans,  79  Id.  586^ 
and  cases  cited  in  the  note  691;  but  the  acta  of  acceptance  must  be  plain  and 
unequivocal;  thus  it  is  held  that  acceptance  by  the  public  of  a  dedication  of 
a  public  square  cannot  be  gathered  from  the  use  of  the  premises  by  the  in- 
habitants of  the  town,  or  by  traveling  showmen  for  purposes  of  amusement^ 
like  ball-playing  and  circus  performances,  and  the  use  of  the  land  for  afpricul- 
tural  fairs  is  repugnant  rather  than  favorable  to  the  idea  of  a  pubUo  accept- 
ance: Baker  v.  Jo/inston,  21  Mich.  349,  citing  the  principal  case. 

Dedication  can  be  Made  onlt  by  Owner  or  Title  to  the  land.  A 
tenant  or  trespasser  cannot  dedicate:  Note  to  State  v.  Trask,  27  Am.  Dec 
560,  561,  wherein  also  will  be  found  a  full  treatment  of  the  subject  of  dedi- 
cation; Gentleman  v.  Soule,  83  Id.  264;  Bives  v.  Dudley,  67  Id.  231.  The 
principal  case  is  cited  to  the  point  that  deeds  referring  to  a  plat,  but  given 
before  the  grantor  acquired  title,  do  not  bind  him  as  an  act  of  dedication; 
but  if  after  acquiring  the  title  he  makes  an  unequivocal  recognition  of  the 
map,  this  will  operate  as  an  affirmance  of  the  original  intention  of  dedication, 
and  give  it  full  force  and  effect:  Nelson  v.  City  qfAfadison,  3  Biss.  248. 

To  Ck)N3TITUTB  StaTTTTORY   DEDICATION,  STATUTORY  REQUIREMENTS  MUBS 

BE  Complied  with:  Gardiner  v.  Tisdale,  60  Am.  Deo.  407,  and  note  422. 
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BUBDENO   V.   AmPEBSB. 

[14  MlCHXOA.ll,  «LJ 

BAsa  ov  GoKHOH-LAW  DmABnjTT  OF  Marrtkd  Womxh  rests  npon  ths 
peculiar  diaqnalificatioxui  and  burdens  of  the  wife,  snd  not  npon  any 
essential  element  of  coverture;  and  therefore  the  removal  of  these  dis* 
qualifications  removes  all  the  reasons  which  ever  required  the  interven- 
tion of  equitable  trusts  in  the  case  of  grants  between  husband  and  wife. 

HVBBAITD  MAT  COVYMY  LaIH)  TO  WHS  DlBWm.T  WITHOUT    InTERVBMTION 

OF  Trustkb  where  the  statutes  give  power  to  a  married  woman  to  enjoy, 
contract,  sell,  transfer,  mortgage,  convey,  devise,  or  bequeath  her  prop- 
erty in  the  same  manner  and  with  the  like  effect  as  if  she  were  unmar- 
ried. 

Tbespass  quare  elausum  f regit    The  opinion  states  the  case. 

Ward  and  Palvier^  for  the  plaintiff  in  error. 

Lamed  and  Hebden^  and  William  Oray,  for  the  defendant 
in  error. 

By  Court,  Campbell,  J.  Burdeno  sued  plaintiffs  in  error  in 
trespass  for  alleged  wrongful  acts  upon  his  freehold,  being  land 
covered  by  water.  The  suit  was  for  treble  damages  to  Burdeno 
as  proprietor  of  the  land,  the  statutory  action  not  lying  for  mere 
possession:  Achey  v.  HuUj  7  Mich.  423.  Defendants  offered  to 
show  that  Burdeno  had  in  September,  1861,  conveyed  the 
property  by  deed  to  his  wife,  Victoria  Burdeno.  This  deed 
was  objected  to  as  invalid,  because  of  the  relation  of  the  par- 
ties; and  the  court  below  sustained  the  objection,  and  rejected 
the  evidence. 

The  question  is  presented,  therefore,  whether  as  our  laws 
now  stand  a  deed  can  be  made  by  a  husband  to  his  wife.  To 
determine  this  question,  we  must  see  how  their  relations  were 
governed  in  this  respect  before  our  present  system  was  intro- 
duced. 

The  effect  of  marriage  was  to  produce  what  is  called  in  the 
law  books  '*  unity  of  person";  the  husband  and  wife  being  but 
one  person  in  the  law:  Co.  Lit.  112  a;  1  Bla.  Com.  442.  The 
wife  by  her  coverture  ceased  to  have  control  of  her  actions  or 
her  property,  which  became  subject  to  the  control  of  her  hus- 
band, who  alone  was  entitled  during  the  marriage  to  enjoy 
the  possession  of  her  lands,  and  who  became  owner  of  her 
goods,  and  might  sue  for  her  demands.  The  wife  could  neither 
possess  nor  manage  property  in  her  own  right,  could  make  no 
contract  of  a  personal  nature  which  would  bind  her,  and  could 
bring  no  suit  in  her  own  name, — in  short,  she  lost  entirely  all 
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the  legal  incidents  attaching  to  a  person  acting  in  her  own 
right  The  husband  alone  remained  8ui  juris  as  fiQly  as  before 
marriage. 

It  followed  from  this  legal  merger  by  coverture  into  a  single 
personalty  that  the  husband  could  make  no  grant  to  the  wife, 
and  the  wife  could  make  none  to  the  husband.  And  further- 
more, a  grant  to  her  by  her  husband  of  a  freehold  would  be  in 
effect  a  grant  to  take  effect  in  futuro  (the  husband  retainii^ 
possession  for  life),  and  such  a  grant  was  unlawful  because  a 
freehold  could  only  pass  by  "livery  of  seisin,  which  must  oper* 
ate  either  immediately  or  not  at  all.  It  would  therefore,"  con- 
tinues Blackstone,  "be  contradictory  if  an  estate  which  is  not 
to  commence  till  hereafter  could  be  granted  by  a  conveyance 
which  imports  an  immediate  possession":  2  Bla.  Com.  165. 
But  a  husband  might  make  a  devise  to  his  wife,  "for  that  such 
devise  taketh  no  effect  but  after  the  death  of  the  devisor ": 
lit.,  sec.  168;  Co.  Lit.  112  a,  b.  The  same  incidents  of  cover- 
ture which  made  the  husband  sole  possessor  of  his  wife's  lands 
led  to  the  rule  which  made  estates  in  their  joint  names  differ 
from  joint  tenancies  proper,  and  regarded  the  title  not  as  held 
by  moieties,  but  as  an  entirety:  2  Bla.  Com.  182;  Co.  Lit. 
187  a. 

Whether  the  common-law  rule  preventing  husband  and  wife 
fix>m  making  grants  to  each  other  is  a  rule  springing  from  and 
inseparably  attached  to  the  relation  of  marriage,  or  whether 
it  is  an  incident  to  the  wife's  disability  to  control  property  in 
her  own  right,  must  guide  us  somewhat  in  determining  the 
effect  of  our  enabling  statutes.  There  can  be  no  doubt  that 
there  are  incidents  of  marriage  independent  of  all  considera- 
tions of  property.  The  common-law  writers  never  attempted 
to  classify  them,  and  we  must  get  such  light  as  we  can  fix>m 
examples  and  analogies.  It  is  safe,  however,  to  assume  thai 
no  act  can  be  absolutely  inconsistent  with  the  marriage  rela- 
tion if  it  has  received  the  sanction  of  either  law  or  equity. 
We  must  therefore  see  whether  the  disabilities  which  applied 
at  common  law  in  cases  like  the  one  before  us  have  been 
regarded  as  universal  and  personal  disqualifications.  Upon 
this  we  have  an  abundance  of  authority. 

There  were  local  customs  whereby  a  wife  might  take  by  im- 
mediate conveyance  from  her  husband,  as,  for  example,  al 
York:  Fitzh.  Abr.,  tit.  Prescription,  61;  Brown's  Abr.,  tit.  Cub- 
tom,  56  (cited  Tomlyn's  Law  Diet.,  tit.  Baron  and  Feme).  The 
queen  consort  may  sue  and  be  sued,  alone;  may  take  grant* 
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from  her  husband,  as  well  as  from  strangers;  may  take  as  well 
as  receive  grants,  and  may  coyenant:  Com.  Dig.,  tit.  Roy.,  F, 
1.  A  husband  could  convey  to  the  use  of  his  wife  under  the 
statute  of  uses,  whereby  the  use  vested  in  her  directly  as  a 
legal  estate,  without  the  action  of  the  feofTee:  Com.  Dig.,  tit* 
Baron  and  Feme,  D,  1,  citing  Co.  Lit.  112  a.  And  he  mighty 
under  the  same  statute,  covenant  with  a  third  person  to  stand 
seised  to  the  use  of  his  wife:  Id. 

It  appears,  therefore,  that  the  law  did  not  prohibit  a  husband 
firom  accomplishing  for  his  wife  the  precise  thing  which  he 
would  have  accomplished  by  a  direct  conveyance;  and  it  would 
seem  from  this  that  the  rule  was  one  of  technicality,  and  not 
of  substance.     But  there  are  further  illustrations  which  will 
throw  light  upon  this  subject.    When  husband  and  wife  were 
dealing  not  in  their  own  right,  but  in  a  representative  char- 
acter, or  what  is  termed  technically,  in  auter  droits  either  might 
sell  and  convey  to  the  other  as  to  a  stranger:  Co.  Lit.  112  a, 
187  b;   Com.  Dig.,  tit.  Baron  and  Feme,  D,  1.    It  needs  no 
remark  to  suggest  that  if  the  common  law  was  designed  to 
produce  unity  of  will,  and  to  prevent  action  except  by  one  not 
under  influence  or  compulsion,  no  such  practice  as  this  could 
be  permitted,  for  a  husband's  influence  over  his  wife  is  personal, 
and  will  operate  just  as  strongly  in  fact  in  one  class  of  deal- 
ings as  in  another.     The  rule  can  only  be  made  sensible  by 
holding  that  as  to  matters  which  a  wife  could  be  allowed  to 
hold  and  manage  separately  from  any  interest  of  her  husband, 
these  disabilities  of  coverture  did  not  exist,  or  in  other  words, 
that  they  were  not  regarded  as  personal  only,  but  as  relative 
to  property.     Thus  far  we  have  considered  only  such  rights  as 
are  legal,  as  distinguished  from  equitable,  and  are  enforced  in 
all  courts  alike.     But  there  has  grown  up  by  the  side  of  the 
common  law  a  system  of  equitable  rights  and  powers  which 
places  married  women,  in  regard  to  property,  on  the  same 
footing,  in  most  respects,  with  single  women.    When  property 
is  set  apart  for  the  separate  use  of  a  married  woman,  she  is,  in 
regard  to  it,  emancipated  from  the  disabilities  of  coverture,  so 
Cor  as  the  terms  of  the  trust  warrant.    This  emancipation  from 
her  legal  disabilities  does  not  depend  upon  the  husband's  con- 
sent, nor  upon  any  antenuptial  agreement.     It  can  be  accom- 
pUshed  by  any  one,  relative  or  stranger,  who  sees  fit  to  pro- 
;  vide  a  fund  for  her  benefit. 

She  may  sue  and  be  sued  concerning  it;  she  may  contract 
concerning  it,  and  her  contracts  will  bind  it  and  be  enforced; 
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■he  may  give  it  or  sell  it.  Her  title  is  technically  an  equitable 
one,  and  not  a  legal  one;  but  the  trustees  are  bound  to  follow 
her  directions,  and  the  distinction  is  purely  formal.  The  in- 
come and  proceeds  are  under  her  separate  control  and  enjoy- 
ment, and  her  husband  has  nothing  to  do  with  them.  Her 
doings,  though  not  under  the  dominion  or  enforcement  of  courts 
of  law,  are  recognized  by  such  courts  as  valid,  just  as  they  are 
recognized  and  enforced  in  equity.  If  the  legal  disabilities 
were  essential  elements  of  coverture,  then  equity,  which  recog- 
nizes and  follows  all  the  substantial  principles  of  law,  could 
not  dispense  with  them.  It  would  be  a  gross  absurdity  for 
any  court  to  destroy  the  substantial  rights  of  the  husband,  or 
remove  his  lawful  control.  And  it  ^ould  be  still  more  absurd 
to  permit  this  interference  at  the  hands  of  any  meddling 
stranger  at  his  option.  But  the  doctrine  has  been  long  settled 
that  as  to  her  separate  estate  a  wife  is  on  substantially  the 
same  footing  with  a  feme  sole:  See  Pybus  v.  Swdth,  1  Ves.  Jr. 
189;  Sturgis  v.  Corp,  13  Ves.  190;  Esaex  v.  Athina,  14  Id.  542; 
Wagstaff  v.  Smith,  9  Id.  520;  Origby  v.  Cox,  1  Ves.  Sr.  518; 
Freew/in  v.  Moore,  1  Brown  Pari.  C.  237;  1  Hov.  Sup.  49,  50; 
2  Spence's  Eq.  Jur.  513;  Jacques  v.  Methodist  Episcopal  Church, 
17  Johns.  648  [8  Am.  Dec.  447];  2  Story's  Eq.  Jur.,  sees.  1396, 
1396. 

Not  only  may  she  make  disposition  of  it  to  others,  but  she 
may  do  so  also  in  favor  of  her  husband.  The  disability  of  the 
common  law,  which  arose  from  the  very  fact  that  she  was  stib 
potestate  viri  (and  which  undoubtedly  is  usually  the  case  as 
a  matter  of  fact  to  a  great  degree),  was  not  considered  as  ex- 
isting in  equity,  which  sustained  such  dealings  if  fair  and 
not  unduly  biased:  2  Story's  Eq.  Jur.,  sec.  1395;  Essex  v.  At' 
tins,  14  Ves.  542;  Jacques  v.  Methodist  Episcopal  Church,  17 
Johns.  548  [8  Am.  Dec.  447];  1  Hov.  Sup.  49;  and  cases 
above.  She  can  even  bargain  with  her  husband  concerning 
her  separate  estate,  and  the  agreement  will  be  enforced:  Lady 
Arwndel  v.  Phipps,  10  Ves.  140;  Livingston  v.  Livingston^  2 
Johns.  Ch.  537;  Wallingford  v.  Allen,  10  Pet.  683;  BuUard  v. 
Briggs,  7  Pick,  533  [19  Am.  Dec.  292]. 

Instead  of  looking  with  disfavor  upon  the  settlement  of 
ieparate  property,  equity  has  favored  it.  A  separate  estate 
will  not  fail  for  the  lack  of  trustees,  and  if  the  legal  title 
comes  into  the  husband's  hands,  he  himself  will  be  held  to  be 
a  trustee  to  his  wife's  separate  use,  and  therefore  subject  to 
her  orders;  and  he  may  be  made  a  trustee  expressly:  2  Kent's 
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Com.  162;  2  Spence's  Eq.  Jur.  607;  WaUingford  v.  Alien,  10 
Pet.  583.  Not  only  may  a  husband  settle  property  to  his 
wife's  use  through  trustees,  but  he  may  make  himself  a  trus- 
tee by  agreement,  or  even  by  gift,  where  he  has  by  some  dis- 
tinct act  set  apart  the  property.  In  Lxicas  y.  LucaSy  1  Atk. 
270,  where  a. husband  caused  stock  to  be  transferred  to  the 
name  of  his  wife,  although  at  law  it  would  of  course  continue 
to  be  his  own  property,  it  was  held  to  have  been  made  his 
wife's  separate  fund.  So  in  Shepard  v.  Shepard,  7  Johns.  Ch. 
67  [11  Am.  Dec.  396],  and  in  WaUingford  v.  Alleny  above 
cited,  it  was  held  that  a  conveyance  directly  from  husband 
to  wife  should  under  the  circumstances  be  enforced  as  valid 
in  equity. 

Wlien  equity  recognizes  a  power  in  the  wife,  who  is  the  dis- 
abled party,  not  only  to  deal  with  others,  but  even  to  contract 
with  and  make  provision  for  her  husband  out  of  her  separate 
funds,  it  can  hardly  be  claimed  that  the  husband,  who  was 
always  aui  juris,  is  restrained  by  any  but  technical  rules  from 
transferring  to  her  directly.  We  have  seen  that  equity  will 
enforce  even  such  conveyances.  But  there  never  was  a  time 
when  he  could  not  by  his  deed  put  property  where  she  could 
control  it.  If  it  were  not  that  by  standing  in  her  name  he 
became  legally  the  owner  of  the  usufruct,  there  could  be  no 
valid  reason  why  any  indirection  ever  need  be  resorted  to.  It 
is  not  against  the  policy  of  the  law  that  the  wife  should  have 
the  real  "benefit  of  his  gift;  and  equity,  looking  through  the 
form  at  the  substance,  calls  it,  as  it  is  in  fact,  a  gift  from  hus- 
band to  wife.  The  doctrine  laid  down  by  Coke,  in  connection 
with  the  statute  of  uses,  is  of  itself  sufficient  to  show  that  the 
disability  as  to  conveyances  springs  entirely  from  the  wife's 
incapacity  to  act  for  herself;  and  it  is  stated  in  2  Kent's  Com. 
162,  note  &,  that  by  the  present  English  statutes  a  husband  is 
now  authorized  to  make  a  direct  conveyance  to  his  wife. 

Our  statutes  have  given  power  to  a  married  woman  to  enjoy, 
contract,  sell,  transfer,  mortgage,  convey,  devise,  or  bequeath 
her  property  in  the  same  manner  and  with  the  like  effect  as 
if  she  were  unmarried:  2  Comp.  Laws,  sec.  3292.  Where  it 
stands  in  trust  for  her,  the  trustees  are  authorized  to  transfer 
it  to  her:  2  Id.,  sec.  3293.  The  statute  evidently  designs  to 
do  away  with  indirect  dealings,  and  make  her  rights  legal 
instead  of  equitable.  Passive  trusts  have  been  entirely  abol- 
ished, and  where  a  deed  creates  them,  the  title  passes  at  once 
to  the  beneficiary:  2  Id.,  sees.  2633-2635.    To  require  a  hue* 
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band  (who  is  not  supposed  to  be  under  her  control  or  fear)  to 
go  through  the  farce  of  conveying  to  some  one  else,  who  is  at 
once  to  pass  the  property  over  to  his  wife,  is  to  keep  up  a  fic- 
tion which  has  not  even  a  legal  basis  to  support  it,  since  the 
husband  has  ceased  to  have  possessory  claims  over  her  prop- 
erty. He  is  now  in  law  a  stranger  to  her  estate  during  cover- 
ture, instead  of  its  possessor  and  manager;  and  his  consent  is 
not  necessary  to  her  disposal  of  it:  Farr  v.  SJiermarij  11  Mich. 
83;  Watson  v.  Thurber^  11  Id.  457.  Whatever  protection  she 
may  require  when  dealing  with  him,  he  certainly  never  was 
supposed  to  need  any  against  her. 

Believing,  as  we  do,  that  the  basis  of  the  common-law  dis- 
ability was  in  the  pecidiar  disqualifications  and  burdens  of  the 
wife,  and  that  the  removal  of  these  removes  all  the  reasons 
which  ever  required  the  intervention  of  equitable  trusts,  we 
think  there  is  now  no  objection  to  a  deed  from  husband  to 
wife  which  should  render  it  invaUd. 

The  court  erred  in  excluding  the  deed.  The  other  points 
become  immaterial. 

Judgment  must  be  reversed,  with  costs,  and  a  new  trial 
granted. 

Christianct  and  Cooley,  JJ.,  concurred. 


Husband  mat  Maks  Got  or  Grant  ov  Propkett  to  his  Wm  by  a 
-conveyance  to  her  directly  without  the  intervention  of  truBteea  under  en- 
Abling  statutes:  Story  v.  MarthaU,  76  Am.  Dec.  106,  and  note  108 ;•  and  see  note 
4o  Cooht  y.  Brtmxmdt^  86  Id.  642.  This  topic  is  treated  in  the  note  to  WHder 
V.  BrookSf  88  Id.  64-56.  The  principal  case  ia  cited  to  the  point  that  a  hus- 
band and  wife  may  make  conveyanoes  directly  to  each  other:  De  Fries  ▼. 
Vonkiin,  22  Mich.  259;  since  the  statute  of  1856,  conferring  upon  the  wif« 
•complete  authority  to  act  in  respect  to  her  estate  of  every  nature  sui  jurw.' 
RmMom  V.  JRcmnm,  30  Id.  329;  and  when  acting  with  her  husband,  she  need 
not  be  examined  separately:  KanirowUi  v.  Pralher,  31  Ind.  100;  the  effect  of 
the  statute  being  to  make  the  husband  in  law  a  stranger  to  the  wife's  estate 
during  coverture,  instead  of  its  possessor  and  manager:  RdberU  v.  WUeoxmm, 
36  Ark.  37a 


CONYEBSE    V.    BlUMBIOH. 

[14  MICHIGAN,  109.] 

hATBM  OF  Tms  Alons  cannot  TntMniATa  Contbaots  io&  Sau  or  Land 

conditioned  to  be  void  at  the  election  of  the  vendor  upon  the  failure  oi 
the  vendee  to  fulfill  the  covenants,  conditions,  and  agreements  thereof; 
for  time  is  not  of  the  essence  of  the  undertaking  to  pay  money  by  such 
oontracts,  and  default  in  payment  must  be  followed  by  some  act  of  tlin 
vendor  indicating  his  election  to  consider  the  contract  at  an  end. 
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RniBTs  or  Vkndeb  uitdib  CoirrBAcr  iob  CoimR'AKCX  ov  Land  upon  pay- 
ment of  purchase-money  cannot  be  forfeited  by  the  vendor,  though  de- 
fault haf  1>een  made  in  the  payment  of  the  price,  while  he  hat  no  title 
to  oonyey,  and  is  not  in  a  position  to  perform  his  part  of  the  contract. 

Om  Who  Pubchas0  Titlb  and  Bjohts  or  Vbnix>r  ahd  Vbndu  with 
knowledge  of  the  equities  of  a  vendee  of  the  latter  becomes  liable  to 
the  same  extent  and  in  the  same  manner  as  the  persons  from  whom  ho 
bought. 

Fair  Sbttlkmbivt  or  Ck>NruoTnTa  Claims  betwkkk  Partus  i»  Binddto 
UPON  Thxm,  though  they  may  have  yielded  legal  rights;  and  the  Uiw 
should  favor  and  enoonrmge  such  settlements. 

IfORTQAOB  rOB  BaLANOB  Or  PuBCEAilB    PRIGI  IS  VOID  AND  NOT   BNIOBOB- 

ABLB  where  it  is  executed  to  an  assignee  of  the  mortgagor's  vendor  upon 
a  resale  of  the  land  made  to  the  mortgagor  by  the  assignee,  who  by  hie 
acts  and  statements  induoed  the  full  belief  in  the  mortgagor,  who  wae 
not  chargeable  with  notice  of  the  fact,  that  his  rights  were  paramount  to 
any  which  the  mortgagor  could  daim  under  the  original  contract  of  sale, 
and  that  he  had  done  nothing  to  recognise  or  make  himself  responsible 
for  the  original  contract  of  sale,  which  was  untrue;  and  this  arrange- 
ment  of  resale  and  mortgage,  made  under  such  droumstances  of  fraud, 
cannot  be  regarded  as  a  compromise  of  oooflicting  claims. 

Pbbson  is  Ghargbablb  with  CoNffTBUcnvB  Nonoi,  where^  having  the 
means  of  knowledge,  he  does  not  use  them.  If  he  has  knowledge  of 
such  facts  as  would  lead  any  honest  man  using  ordinary  caution  to  make 
further  inquiries,  and  does  not  make,  but  on  the  contrary  studiously 
avoids  ""»^k'"gi  such  obvious  inquiries,  he  must  be  taken  to  have  notice 
of  those  facts,  which,  if  he  had  used  such  ordinary  diligenoe,  he  would 
readily  have  ascertained. 

Pkbson  Put  upon  Inquiry  gannot  bb  Bound  to  Do  Morb  than  apply  to 
the  party  in  interest  for  information,  and  will  not  be  responsible  for  not 
pushing  his  inquiries  further,  unless  the  answer  which  he  receives  cor- 
roborates the  prior  statements,  or  revesls  the  existence  of  other  sources 
of  information. 

Law  or  Gon8TRUCiivx  Kotigb  can  niybb  bb  so  Afflibd  as  to  relieve  a 
party  from  responsibility  for  actual  misstatements  and  frauds. 

Admissions  or  Aobnt  abb  Eyidbngi  against  Principal  only  when  they 
constitute  a  part  of  the  tea  geBia.  They  must  accompany  the  traasao- 
tion  in  which  the  agent  acted;  and  what  he  states  at  a  subsequent  time 
is  inadmissible. 

Obb  Who  Obtains  Propbbtt  or  Anothbb  bt  Mbans  or  Untrub  Statb- 
MBNTB,  though  in  ignorance  of  their  falsity,  must  be  held  responsible  as 
for  a  legal  fraud;  for  the  court  must  look  at  the  effect  of  untrue  state- 
ments upon  the  person  to  whom  they  are  made  rather  than  to  the  cor- 
rupt motive  of  the  one  making  them. 

Wbatxvbb  Othbr  Rights  Ck>MPLAiNANT  mat  havb  gannot  bb  BNroRCBD 
in  suit  brought  for  tho  sole  purpose  of  foreclosing  a  mortgage  if  the  mort- 
gage fails;  and  if  the  complainant  retains  a  vendor's  Uen,  he  must  bring 
a  separate  suit  to  enforce  i& 

Complainant  can  Rboovbr  only  on  Cani  Madb  by  bib  Bill;  and  he  is 
entitled  to  no  relief  on  equities  brought  into  the  case  only  by  subsequenl 
pleadings  or  by  evidence. 

Bill  to  foreoloBe  a  mortgage.    The  opinion  states  the  case. 


^ 
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Miller  and  WUson^  for  the  complainant. 

Miller  and  Rogers  j  and  Oeorge  Qray^  (or  the  defendants. 

By  Court,  Gooley,  J.  The  bill  in  this  case  was  filed  against 
the  widow  and  heirs  at  law  of  Wenzel  Blumrich,  deceased,  to 
foreclose  a  mortgage  given  by  him  to  the  complainant.  The 
defense  is,  that  the  mortgage  was  procured  by  fraud  and  is 
without  consideration. 

It  appears  that  on  October  25,  1847,  the  American  Baptist 
Missionary  Union,  a  corporation  existing  under  the  laws  of 
Massachusetts,  and  which  then  claimed  a  right  to  certain 
premises  in  Grand  Rapids,  entered  into  a  contract  for  the  sale 
of  the  same  to  Simeon  M.  Johnson  and  Thomas  J.  Coggeshall 
for  the  sum  of  $13,600,  payable  as  follows:  $3,000  May  1, 1848, 
and  $10,600  at  the  option  of  said  Johnson  and  Coggeshall, 
either  on  said  first  day  of  May,  1848,  or  in  six  annual  pay- 
ments of  $1,750  each,  commencing  on  the  first  day  of  May, 
1849,  with  annual  interest.  The  legal  title  to  the  land  was 
then  in  the  United  States;  and  Johnson  and  Coggeshall  were 
authorized  by  the  contract,  at  their  own  expense,  to  procure  a 
patent  in  the  name  of  said  corporation,  and  to  compromise, 
adjust,  and  settle  any  claim  it  might  have  against  the  United 
States  in  respect  thereto,  and  "all  claims  to  said  lands  and 
improvements";  and  they  were  to  receive  a  quitclaim  deed  of 
the  lands  when  the  payments  were  fully  made.  The  contract 
also  contained  a  provision  entitling  the  purchasers  to  a  deed 
whenever  the  corporation  obtained  its  title,  on  their  giving 
back  a  mortgage  to  secure  the  unpaid  installments,  and  in 
that  case  the  corporation  agreed  to  release  from  the  mortgage 
from  time  to  time  any  parcels  sold  by  the  purchasers,  on  re- 
ceiving to  be  applied  on  the  mortgage  the  amount  for  which 
such  parcels  were  sold.  The  contract  contained  no  clause  of 
forfeiture. 

At  this  time,  the  premises  were  claimed  adversely  to  the  cor- 
poration by  one  Turner,  and  a  suit  was  brought  in  its  name  in 
the  United  States  circuit  court  against  him.  But  Johnson  and 
Coggeshall  proceeded  to  lay  off  village  lots,  and  to  make  sales 
thereof,  for  which  they  gave  executory  contracts.  Among 
these  were  three  to  Blumrich;  one  dated  November  3,  1849, 
agreeing  to  convey  to  him  lot  2  in  block  2  on  the  payment  of 
two  hundred  dollars,  as  follows:  fifty  dollars  down,  and  the 
balance  in  three  annual  payments,  with  interest;  the  second, 
dated  April  1,  1850,  and  agreeing  to  convey  to  him  lot  1  in  the 
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same  block  on  payment  of  two  hundred  dollars  in  similar  pay- 
ments; and  the  third,  dated  October  1, 1850,  agreeing  to  con- 
vey lot  6  in  the  same  block  on  the  payment  of  two  hundred 
dollars  in  four  annual  payments.  The  first  two  of  these  were 
given  in  the  name  of  Thomas  J.  Coggeshall  by  George  Cogge- 
Bhall,  as  his  attorney,  and  the  third  in  the  name  of  Nathaniel 
Coggeshall  by  the  same  attorney.  In  each  it  was  agreed  that 
a  deed  should  be  given  conve]ring  the  lot  when  payment  was 
made,  and  that  in  case  of  failure  on  the  part  of  Blumrich 
^*  to  fulfill  the  covenants,  conditions,  and  agreements  therein 
expressed,  then  such  contract  to  be  void  at  the  election  of  the 
party  of  the  first  part."  Blumrich  went  into  possession  of 
these  lots,  and  made  valuable  improvements  upon  them. 

Johnson  and  Coggeshall  seem  to  have  done  very  little 
towards  performance  of  their  contract  with  the  corporation, 
and  on  May  12,  1853,  its  treasurer  addressed  them  a  letter, 
stating  that  Converse  was  about  to  visit  Grand  Rapids,  and 
that  he  was  fully  authorized  to  make  any  arrangement  with 
them  in  regard  to  the  lands;  expressing  the  hope  that  they 
would  arrange  for  the  speedy  payment  of  the  notes  which 
they  had  given  for  the  instaUments  payable  by  their  contract; 
and  requesting  them  to  deliver  to  him  the  patent  which  had 
been  issued  to  the  corporation  therefor.  Converse  called  upon 
them  accordingly,  and  as  the  result  of  some  negotiation,  ob- 
tained from  Johnson  an  assignment  of  all  rights  which  he  had 
mider  the  contract  to  himself.  At  this  time,  four  hundred 
dollars  remained  unpaid  on  the  three  Blumrich  contracts. 

It  will  be  observed  that  the  Blumrich  contracts  were  not  all 
given  by  Thomas  J.  Coggeshall,  and  that  they  take  no  notice 
of  Johnson's  interest,  though  there  is  some  evidence  that 
George  CoggeshaU  acted  as  agent  for  him  also  in  making 
them.  There  is  also  some  evidence  that  both  the  original 
purchasers  had  assigned  to  Nathaniel  Coggeshall  before  this 
transfer  to  Converse,  but  the  assignments  are  not  in  evidence; 
and  as  there  is  no  showing  that  any  of  the  Coggeshalls  dis- 
puted Johnson's  right,  we  are  probably  warranted  in  assuming 
that  an  undivided  one  half  of  all  rights  at  that  date  existing 
in  the  original  purchasers  under  their  contract  with  the  cor- 
poration was  transferred  to  Converse  by  Johnson's  assign- 
ment. It  becomes  important,  therefore,  to  determine  what 
those  rights  were,  and  also  to  ascertain  what  rights,  if  any, 
Blumrich  possessed  under  his  contracts  at  the  date  of  the 
signment. 
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Converse,  in  his  testimony,  aBSumes  that  he  got  nothing  by 
the  Johnson  assignment,  because  the  contract  of  purchase  had 
become  a  nullity.  This  assumption  has  no  better  basis  than 
the  fact  that  the  purchasers  were  in  default  in  their  payments. 
It  will  be  seen  that  the  letter  from  the  treasurer  of  the  corpo- 
ration to  Johnson  and  Coggeshall  recognized  their  contract  as 
still  possessing  validity.  Some  question  is  made  of  the  right 
of  the  treasurer  to  give  such  a  letter,  but  it  is  of  little  impor- 
tance in  this  suit,  as  there  is  no  evidence  that  any  act  what- 
ever was  done  by  the  corporation  to  terminate  the  contract 
prior  to  May  1,  1855;  and  up  to  that  time,  Johnson  and 
Coggeshall  and  their  assigns  were  entitled  to  compel  specific 
performance  of  the  contract,  on  making  payment.  The  cor- 
poration not  only  had  a  right  up  to  that  time  to  demand 
payment  of  the  purchase-money,  but  was  actually  seeking  to 
obtain  it;  and  it  was  not  authorized  to  treat  the  contract  as 
void,  so  far  as  it  imposed  obligations  upon  the  vendor,  and 
still  enforce  it  against  the  vendees. .  All  the  acts  of  the  cor- 
poration show  that  a  forfeiture  of  the  contract  was  neither 
attempted  nor  desired;  but  that  the  intention  was  to  deal 
with  the  vendees  with  indulgence  and  liberality.  It  seems 
like  supererogation  to  say  that  the  vendees  and  their  privies 
were  not  entitled  to  insist  that  the  contract  should  be  forfeited, 
for  their  own  default,  against  the  wish  of  the  corporation;  but 
the  position  of  Converse  in  this  case  seems  to  require  the  state- 
ment. 

The  contracts  of  Blumrich  were  also  in  full  force  when  the 
assignment  was  made  by  Johnson;  for  though  Blumrich  was 
then  in  default  in  his  payments,  the  Coggeshalls  had  never 
seen  fit  to  exercise  the  option,  reserved  to  them  by  the  con- 
tracts, to  forfeit  them.  The  lapse  of  time  alone  could  not  put 
an  end  to  them;  for  time  is  not  of  the  essence  of  the  under- 
taking to  pay  money  by  such  a  contract:  Wallace  v.  Pidge,  4 
Mich.  570;  Bomier  v.  Caldwell^  8  Id.  468;  Morris  v.  Hoyty  11  Id. 
9;  D^ Arras  v.  Keyser,  26  Pa.  St.  249;  Yofmg  v.  Daniels^  2  Iowa, 
126  [63  Am.  Dec.  477];  Jones  v.  Loggins^  87  Miss.  646;  and 
default  in  payment  [is]  required  to  be  followed  by  some  act 
of  the  vendor  indicating  his  election  to  consider  the  contract 
at  an  end  before  it  would  be  terminated:  Chrisman  v.  Miller ^ 
21  111.  227;  Moore  v.  Smith,  24  Id.  512;  Bnnk  v.  Morton,  2 
Iowa,  411;  Yotmg  v.  Daniels,  2  Id.  126  [68  Am.  Dec.  477]. 

Whether  Blumrich  was  in  position  at  this  date  to  enforce 
his  contracts  against  any  one  but  the  holder  of  the  Coggeshall 
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interest  might  depend  upon  facts  not  sufficiently  explained 
by  this  record.  The  question  was  made  immaterial  by  subse- 
quent transactions.  It  seems,  however,  that  Converse  recog- 
nized the  Coggeshall  contracts,  for  he  made  the  following 
indorsement  upon  a  list  of  them,  which  he  gave  to  George 
Coggeshall:  "  I  hereby  covenant  and  agree  to  convey,  by  quit- 
claim deed,  to  George  Coggeshall,  Esq.,  for  all  the  within 
described  lots  of  land,  when  the  balance  due  on  said  lots  is 
paid  to  me,  with  the  interest  at  seven  per  cent  per  annum 
from  the  dates  as  specified  above.  Grand  Rapids,  June  8, 
1853.  J.  W.  Converse."  The  Blumrich  contracts  are  specified 
in  this  list.  There  is  again  at  this  point  a  want  of  full  ex- 
planation, and  the  consideration  for  this  instrument  does  not 
perhaps  sufficiently  appear,  though  it  was  in  some  way  con- 
nected with  the  purchase  from  Johnson,  and  would  seem  to 
have  been  required  as  a  condition  of  the  assignment.  Con- 
verse testifies  that  it  was  given  only  to  protect  George  Cogge- 
ehall  against  the  claims  of  those  who  had  taken  contracts  from 
him  as  agent,  and  fulfilled  them;  and  he  assumes  that  the 
understanding  expressed  by  this  paper  is  confined  to  such 
contracts;  but  his  mistake  on  this  point  is  apparent  on  inspec- 
tion of  the  paper,  which  by  its  terms  authorizes  payment  to 
be  made  by  the  purchasers  on  all  the  contracts  mentioned  in 
the  list 

June  23,  1854,  an  agreement  was  entered  into  between  Con- 
verse of  the  one  part,  and  Turner  and  Patterson,  his  attorney, 
of  the  other,  purporting  to  settle  the  suit  in  the  United  States 
circuit  court.  This  agreement  recited  that  Converse  had  pur- 
chased the  lands  of  the  Missionary  Union,  and  was  the  real 
party  in  interest  in  the  suit;  and  it  provided  that  the  lands 
should  be  divided  between  the  parties  in  the  proportions  of 
one  half  to  Converse  and  one  fourth  each  to  Turner  and  Pat- 
terson. The  only  purchase  which  Converse  had  really  made 
up  to  this  time  was  the  one  from  Johnson;  but  he  swears  that 
he  was  expecting  to  make  a  purchase  of  the  corporation  ^^  in- 
dependent of  the  contract."  He  testifies  that  he  was  not 
acting  for  the  corporation  in  this  settlement,  and  had  no 
authority  so  to  do;  and  whatever  he  may  have  expected  to  do 
in  the  future,  it  is  quite  apparent  that  he  was  then  acting 
under  the  contract,  and  in  pursuance  of  the  authority  acquired 
by  Johnson's  assignment. 

Converse  testifies  to  subsequent  negotiations  with  the  cor- 
poration, and  to  an  unwillingness  on  the  part  of  its  officers  to 
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convoy  to  him  until  the  old  contract  was  out  of  the  way.  He 
therefore  made  an  arrangement  by  which  on  the  first  day  of 
May,  1855,  he  obtained  an  assignment  from  Thomas  J.  and 
Nathaniel  Coggeshall  of  all  their  claims  under  the  original 
contract.  This  assignment  contained  the  following  clause: 
'^And  I  do  hereby  constitute  the  said  James  W.  Converse  my 
attorney,  in  my  name,  but  to  his  own  use  and  behoof,  and  at 
his  own  cost,  risk,  and  expense,  to  take  all  necessary  and  law- 
ful steps  for  the  complete  recovery,  enjoyment,  use,  benefit, 
and  control  of  the  rights  and  privileges  guaranteed  by  said 
contract  to  me,  for  his  own  use  and  disposition,  with  full 
powers  of  substitution." 

On  the  same  day.  Converse  obtained  a  deed  from  the  cor- 
poration. The  original  contract  between  the  corporation  and 
Johnson  and  Coggeshall  was  put  in  evidence  in  the  case,  with 
the  word  *'  canceled  "  upon  it;  but  when  or  by  whom  this  was 
written  does  not  distinctly  appear,  though  the  fair  inference 
from  all  the  circumstances  is,  that  it  was  done  at  the  time  of 
the  giving  of  the  deed  to  Converse. 

Blumrich  was  still  in  default  four  hundred  dollars  on  his 
contracts,  and  there  is  evidence  that  at  one  time  he  was  ad* 
vised  by  Patterson  not  to  pay,  because  of  the  Turner  claim  to 
the  land;  and  that  he  had  said  he  should  not  do  so.  But  not 
only  had  his  vendors  never  elected  to  terminate  his  contracts, 
but  no  person  had  up  to  this  time  been  in  a  position  to  do  so. 
Equity  could  not  allow  the  rights  of  a  purchaser  undei:  such 
a  contract  to  be  forfeited  by  the  vendor  when  the  latter  had 
no  title  to  convey,  and  was  not  in  position  to  perform  his  own 
undertaking. 

The  testimony  of  Converse  was  taken  at  great  length  in  the 
case,  and  he  gives  his  version  of  the  understanding  between 
the  parties  as  to  the  effect  which  the  various  instruments 
should  have.  A  large  portion  of  this  testimony  was  intended 
to  vary  or  explain  the  legal  efiect  of  the  writings,  and  wa^ 
therefore  inadmissible;  and  when  he  testifies  that  his  purchase 
from  the  corporation  "was  entirely  independent  of  and  sepa- 
rate from  the  Johnson  and  Coggeshall  contract,"  he  is  dis- 
tinctly at  variance  with  the  facts.  If  he  so  understood  the 
transaction,  it  is  remarkable  that  everything  actually  done  by 
himself  assumed  that  contract  to  be  in  force,  and  that  he  was 
acquiring  rights  under  it.  He  paid  a  considerable  sum  for  the 
assignments, — fifteen  hundred  dollars  to  Johnson  and  five 
hundred  dollars  to  Coggeshall, — and  as  by  means  of  them  he 


April,  1866.]  ComnBBBB  v.  Blumbioh.  287 

entitled  himself  to  the  benefits  of  the  original  contract,  so  also 
must  he  be  held  to  have  assumed  their  burdens.  By  receiving 
the  assignments  and  the  deed,  he  became  assignee  of  both  the 
corporation  and  its  vendee;  so  that,  while  he  had  a  right  to 
claim  the  title  under  the  former,  he  became  bound  to  perform 
the  contracts  of  the  latter  with  their  vendees.  Buying  with 
knowledge  of  equities  in  these  vendees,  he  became  liable  to 
the  same  extent  and  in  the  same  manner  as  the  persons  from 
whom  he  bought:  Le  Neve  v.  Le  Neve,  8  Atk.  646,  and  notes 
thereto  in  2  Lead.  Cas.  in  Eq.  117  et  seq.;  Taylor  v.  Stibbert^ 
2  Ves.  438;  Daniels  v.  DavisoUy  16  Id.  249.  Unless  a  deed 
from  the  corporation  to  Johnson  and  Cc^geshall  would  have 
deprived  Blumrich  of  his  right  to  perform,  a  deed  of  Converse 
after  hchad  taken  their  assignments  could  not  have  that  effect. 

But  while  Converse  succeeded  to  the  obligations  of  Johnson 
and  C(^geshall,  and  of  each  of  them,  in  respect  to  the  Blum- 
rich  contracts,  he  also  became  vested  with  their  rights,  among 
which  was  the  right  to  terminate  the  contracts  at  his  election 
for  default  in  payment.  He  saw  fit,  however,  not  to  assert 
this  right;  but  instead  thereof,  to  give  out  and  claim  that  he 
knew  nothing  of  the  contracts,  and  was  in  no  manner  bound 
to  recognize  or  respect  them,  because  his  purchase  was  an 
original  one  from  the  Missionary  Union,  and  wholly  indepen- 
dent of  the  previous  purchase.  The  Blumrich  contracts  are 
therefore  still  in  force,  unless  put  an  end  to  by  Blumrich  him- 
self in  the  transaction  which  resulted  in  giving  the  mortgage 
now  in  controversy.  It  is  claimed  by  complainant  that  they 
were,  inasmuch  as  Blumrich  entered  into  the  arrangement,  if 
not  with  fall  knowledge  of  all  the  facts,  at  least  with  such  in- 
formation respecting  tiiem  as  should  operate  as  constructive 
notice. 

There  is  no  evidence  that  Blumrich  was  apprised  of  the 
negotiations  between  Converse  and  the  original  purchasers,  or 
of  the  memorandum  given  by  Converse  to  George  Coggeshall 
in  respect  to  the  contracts  which  had  been  made.  Converse, 
Turner,  and  Patterson,  immediately  after  entering  into  the 
agreement  among  themselves,  gave  out  and  claimed  that  they 
had  a  right  to  disregard  entirely  the  contracts  before  made 
with  Coggeshall,  and  they  required  of  purchasers  from  him 
that  they  should  either  receive  pay  for  their  improvements, 
and  surrender  the  lots,  or  else  make  a  new  purchase  of  them 
at  such  price  as  should  be  agreed  upon.  Blumrich  for  a  long 
time  refused  to  make  any  arrangement,  though  he  expressed  a 
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readiness  to  pay  the  amount  due  on  his  contracts;  but  at 
length,  on  June  1,  1857,  he  entered  into  a  new  contract  with 
Converse,  by  which  he  agreed  to  purchase  the  same  lots  at  the 
price  of  eighteen  hundred  dollars,  paying  three  hundred  dol- 
lars down,  and  three  months  later  giving  the  mortgage  now  ia 
suit  for  the  remaining  fifteen  hundred  dollars.  The  arrange- 
ment was  made  with  Converse  by  the  aid  of  one  Koch,  who, 
though  not  then  an  attorney,  acted  as  legal  adviser  of  Blum- 
rich  in  making  it.  The  testimony  of  Koch  was  taken  in  the 
case,  and  though  differing  from  that  of  Converse  in  some  re- 
spects, the  differences  are  not  so  material  as  in  any  way  to 
affect  the  legal  aspects  of  the  case. 

Kocli  testifies  that  he  went  several  times  to  see  Converse, 
and  asked  him  if  he  would  recognize  the  Blumrich  contracts. 
Converse  replied  that  he  knew  no  such  contracts,  and  if  there 
were  any,  he  had  nothing  to  do  with  them,  was  under  no  ob- 
ligation to  respect  them,  and  would  not  respect  them.  He 
also  said  if  Blumrich  did  not  buy  the  lots  of  him,  he  would 
dispossess  him.  Blumrich,  after  long  parleying  and  appeals, 
based  on  his  poverty  and  large  family,  at  last  entered  into  the 
arrangement  on  the  terms  dictated  by  Converse,  and  the  latter 
informs  us  that  after  the  papers  were  drawn  Blumrich  shook 
him  by  the  hand,  and  expressed  his  gratitude  at  the  liberality 
with  which  he  had  been  treated.  No  more  conclusive  evidence 
could  be  given  how  thoroughly  Blumrich  was  deceived,  both 
as  to  his  rights  under  the  contracts  and  as  to  the  facts  of  the 
case. 

Complainant  now  seeks  to  support  this  mortgage  as  given 
on  a  compromise  of  their  respective  claims.  Undoubtedly, 
where  a  fair  settlement  of  conflicting  claims  is  made  between 
parties,  it  is  binding  upon  them,  even  although  they  may  have 
yielded  legal  rights;  and  the  law  should  favor  and  encourage 
such  settlements.  But  we  have  no  doubt  whatever  that  this 
mortgage  was  given  by  Blumrich  in  the  full  belief,  induced 
by  the  acts  and  statements  of  Converse,  that  the  rights  of  the 
latter  were  independent  of  and  paramount  to  any  which  could 
be  claimed  under  the  original  contract,  and  that  he  had  done 
nothing  to  recognize  or  make  himself  responsible  for  the  sales 
by  Coggeshall.  The  statements  by  Converse  on  this  point 
were  not  mere  expressions  of  opinion  by  him:  they  were  state- 
ments of  facts,  and  if  untrue  in  material  particulars,  Blumrich 
is  entitled  to  have  the  mortgage  procured  by  them  set  aside 
as  obtained  by  fraud,  unless  he  was  at  the  time  chargeable 
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with  such  notice  of  the  facts  as  should  preclude  him  from  com- 
plaining. 

It  can  hardly  be  necessary  to  consider  the  doctrine  of  con- 
structive notice  at  length  in  disposing  of  this  case.  A  person 
is  chargeable  with  constructive  notice  where,  having  the  means 
of  knowledge,  he  does  not  use  them:  Mayor  etc.  v.  Williama,  6 
I^Id.  235.  If  he  has  knowledge  of  such  facts  as  would  lead 
any  honest  man  using  ordinary  caution  to  make  further 
inquiries,  and  does  not  make,  but  on  the  contrary  studiously 
avoids  making,  such  obvious  inquiries,  he  must  be  taken  to 
have  notice  of  those  facts,  which,  if  he  had  used  such  ordinary 
diligence,  he  would  readily  have  ascertained:  Whitbread  v. 
BovlnotSj  1  Younge  &  C.  303.  But  he  cannot  be  bound  to  do 
more  than  apply  to  the  party  in  interest  for  information,  and 
will  not  be  responsible  for  not  pushing  his  inquiries  further, 
unless  the  answer  which  he  receives  corroborates  the  prior 
statements,  or  reveals  the  existence  of  other  sources  of  inform 
mation:  Holmes  v.  Stout,  10  N.  J.  Eq.  419;  WiHiamnon  v. 
Brovmj  15  N.  Y.  354.  Blumrich,  receiving  information  which 
led  him  to  infer  that  Converse  had  become  chargeable  with 
the  obligations  of  Coggeshall's  contracts,  applies  to  Converse 
to  ascertain  the  facts,  and  is  distinctly  informed  by  the  latter 
that  he  knows  nothing  of  such  contracts,  and  has  never  ob- 
ligated himself  in  any  way  to  respect  them.  As  between  him- 
self and  Converse,  Blumrich  had  fully  discharged  his  duty  by 
making  the  inquiry;  and  the  former  will  not  be  heard  to  claim 
that  Blumrich  should  have  received  and  acted  upon  the  prior 
information  instead  of  the  positive  statements  made  by  him- 
self to  the  contrary.  When  one  seeks  the  best  authority  to 
ascertain  the  truth  of  rumors,  and  is  there  misled,  the  person 
misleading  him  can  hardly  be  allowed  to  support  rights  by 
insisting  that  he  should  still  be  chargeable  with  the  reports 
which  he  had  endeavored  in  vain  to  verify.  The  law  of  con- 
structive notice  can  never  be  so  applied  as  to  relieve  a  party 
from  responsibility  for  actual  misstatements  and  frauds. 

But  it  is  also  said  that  Koch,  who  acted  as  counsel  for  Blum- 
rich, was  fully  aware  at  the  time  of  the  agreement  which  Con- 
verse had  given  to  Coggeshall  in  reference  to  these  contracts; 
and  on  the  familiar  principle  that  notice  to  an  agent  is  notice 
to  his  principal,  Blumrich,  it  is  claimed,  is  as  fully  bound  by 
his  settlement  as  if  he  had  personally  known  of  that  agree- 
ment at  the  time.  Without  stopping  to  consider  how  far  this 
may  fall  within  the  principles  just  stated,  we  may  content  our- 
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selves  with  saying  that  there  is  no  legal  evidence  to  establish 
such  knowledge  by  Koch.  The  fact  was  sought  to  be  proved 
by  a  letter  from  Koch  to  Converse,  dated  June  19,  1867,  writ- 
ten in  the  endeavor  to  make  an  arrangement  for  another  party. 
In  this  letter  Koch  refers  to  the  agreement  from  Converse  to 
Coggeshall  as  follows:  "  I  all  the  while  knew  that  there  was 
a  writing  in  the  hands  of  a  certain  person,  of  Mr.  Converse,  in 
which  it  was  promised  to  convey  and  recognize  these  con- 
tracts," etc.  As  the  date  of  this  letter  is  only  eighteen  days 
after  the  settlement  with  Blumrich,  the  inference  is  drawn 
that  Koch  must  have  known  of  the  writing  he  refers  to  at  that 
time.     Koch  positively  denies  such  knowledge. 

But  this  letter  of  Koch  is  no  evidence  of  the  fact  as  against 
Blumrich.  There  is  no  ground  upon  which  it  would  be  claimed 
to  be  affirmative  evidence,  except  as  an  admission  of  Blum- 
rich's  agent.  But  the  admissions  of  an  agent  are  only  evi- 
dence against  the  principal  when  they  constitute  a  part  of  the 
res  gestx.  They'  must  accompany  tiie  transaction  in  which 
the  agent  acted;  what  he  states  at  a  subsequent  time  is  inad- 
missible: Thallhimer  v.  Brinckerhoffy  4  Wend.  394  [21  Am. 
Dec.  155];  Hubbard  v.  Elmer,  7  Id.  446  [22  Am.  Dec.  690]; 
Vail  V.  Judsortj  4  E.  D.  Smith,  165;  Fogg  v.  CMW,  13  Barb. 
246;  Budlcmg  v.  Van  Noatrand,  24  Id.  25.  The  rule  that  would 
allow  an  agent,  after  a  transaction  is  closed,  to  admit  away 
the  rights  of  his  principal,  would  be  too  dangerous  to  be  toler- 
ated for  a  moment:  Benedict  v.  Denton,  Walk.  Ch.  386;  Homer 
V.  Fellows,  1  Doug.  (Mich.)  51. 

There  are  two  very  significant  facts  in  this  case  to  which 
we  have  not  yet  alluded.  One  of  these  is,  that  Converse,  while 
claiming  not  to  have  recognized  the  Blumrich  contracts,  actu- 
ally, through  George  Coggeshall  as  his  agent,  received  inter- 
est upon  them  in  March  and  May,  1854,  settling  the  accounts 
therefor  in  April,  1856.  This  not  only  recognized  the  con- 
tracts, bat  treated  them  as  in  force  at  the  time  these  payments 
were  made.  It  does  not  appear,  nor  is  it  likely,  that  Blum- 
rich when  making  them  supposed  Coggeshall  was  acting  in 
any  diflferent  capacity  than  when  he  made  the  contracts;  but 
it  now  appears  that  he  was  acting  as  agent  for  and  paying 
over  the  money  to  Converse,  notwithstanding  the  positive 
assurances  of  the  latter  that  he  had  never  recognized  the  con- 
tracts upon  which  he  was  thus  receiving  payments. 

The  other  item  of  evidence  referred  to  is  an  indorsement 
made  by  George  Coggeshall  on  the  list  of  contracts  upon 
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which  Converse's  agreement  to  him  had  been  written,  in  theee 
words:  ''It  is  hereby  understood  and  agreed  this  day  that  Mr. 
Converse  is  not  to  give  any  deeds  on  any  bonds  that  have  re- 
verted. 11  May,  1855."  The  date  of  this  is  ten  days  after 
Converse  acquired  his  deed  from  the  Missionary  Unioni  and 
it  will  be  seen  that  it  modifies  the  agreement  of  Converse  of 
June  3, 1853,  by  which  he  had  promised  to  convey  all  the  con- 
tracted lots.  Why  this  indorsement  was  made,  unless  for  the 
purpose  of  narrowing  the  obligation  which  Converse  supposed 
to  rest  upon  him,  we  are  unable  to  perceive.  The  date  is  sig- 
nificant, as  being  coincident  in  time  with  the  claim  set  up  by 
Converse  to  disregard  the  Coggeshall  contracts,  and  its  peculiar 
wording  shows  that  the  real  ground  on  which  the  parties  then 
supposed  they  might  treat  them  as  null  was  the  default  which 
had  been  made  in  payment,  by  means  of  which,  to  use  their 
term,  they  had  "  reverted." 

Objections  were  taken  by  complainant  to  some  portion  of 
defendants'  evidence,  but  we  have  not  deemed  it  important  to 
examine  them,  since  the  equitable  right  of  defendants  to  relief 
clearly  appears  from  tiie  statements  of  Converse  himself  upon 
the  stand.  We  have  carefully  in  the  course  of  our  opinion 
abstained  from  speaking  of  the  acts  of  complainant  as  inten- 
tionally dishonesty  and  from  characterizing  them  with  harsh- 
ness. We  have  been  obliged  to  say  of  his  statements  that 
they  were  untrue,  and  made  on  his  part  with  knowledge  that 
they  were  so.  But  we  will  not  undertake  to  say  that  he  did 
not  convince  himself  by  some  process  of  reasoning  that  they 
were  correct.  The  legal  aspect  of  the  case  would  not  be  diSer- 
ent  if  we  came  to  that  conclusion,  since  the  courts  must  look 
at  the  eflfect  of  untrue  statements  upon  the  person  to  whom 
they  are  made,  rather  than  to  the  corrupt  motive  of  the  one 
making  them.  If  one  obtains  the  property  of  another  by 
means  of  untrue  statements,  though  in  ignorance  of  their 
falsity,  he  must  be  held  responsible  as  for  a  legal  fraud:  Ainslie 
V.  Mediyeott,  9  Ves.  21;  Taylor  v.  Ashtm,  11  Mees.  &  W.  401; 
Smith  V.  Richards,  13  Pet.  26;  Lochridge  v.  Foster^  4  Scam.  569; 
Smith  V.  Babcoek,  2  Wood.  &  M.  246;  TuthUl  v.  Babcock,  2  Id. 
298. 

As  the  lots  purchased  were  deeded  by  Converse  to  Blumrich, 
it  might  be  desirable  to  end  all  litigation  between  the  parties 
by  enforcing  payment  of  the  balance  due  to  Converse  by  decree 
in  this  suit  if  we  could  properly  do  so  under  the  pleadings. 
But  the  bill  is  filed  for  the  sole  purpose  of  fixeclottng  the 
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mortgage;  and  whateyer  other  rights  complainant  may  have^ 
they  cannot  be  enforced  in  this  suit  if  the  mortgage  fails.  It 
has  been  several  times  held  by  this  conrt  that  the  complainant 
can  only  recover  on  the  case  made  by  his  bill;  and  he  la 
entitled  to  no  relief  on  equities  only  brought  into  the  case  by 
subsequent  pleadings  or  by  evidence:  Pechham  v.  Buffanij  11 
Mich.  529;  Perkins  v.  PerhinSf  12  Id.  456;  Maran  v.  Palmery 
13  Id.  367.  Undoubtedly  the  complainant  retains  a  vendor's 
lien  upon  the  land,  which  he  may  enforce  in  equity  if  defend* 
ants  refuse  to  pay:  Carroll  v.  Van  Renfeliaerf  Harr.  (Mich.) 
226;  Paimery  Appellant,  1  Doug.  (Mich.)  422;  Sears  v.  SnuUh^ 
2  Mich.  243;  Mowrey  v.  VandUng,  9  Id.  89;  but  it  must  be 
enforced  in  a  suit  brought  for  that  purpose. 

The  decree  of  the  court  below  must  be  reversed,  and  tliis 
oomplainant's  bill  dismissed,  with  costs  of  both  coarta. 

Campbxix  and  Ghbistianoy,  JJ.,  ooncuned. 
Mabtin,  C.  J.,  did  not  sit  in  this  case. 

QuAXTEM  Who  Takm  Laitd  with  Fdxx.  Khowlidqs  of  Caoamnunm 
vndar  which  hit  gnator  Aoqnired  title  takM  it  labjaot  to  all  tfa«  nqiittiw 
which  eziated  agaisst  it  in  the  hands  of  the  grantor:  Ibp/cy  t.  Tagieiff  8S 
Am.  Deo.  76. 

TnfB,  WHXN  OY  EssnroB  ov  Ooktraot  to  CdirviT  Laitd:  Tmrnffs  AdmV 
T.  JUUhbone,  84  Am.  Deo.  161,  and  note  16S. 

Waitt  i3ir  Tetli  n  Good  Dmvss  to  Aonov  bt  VximaB  loa  Panss 
Amkk  ▼.  Johnmm,  83  Am.  Deo.  191,  and  note  102;  see  Brown  ▼.  Matmmg^  74 
Id.  796,  and  note  739;  Lhifd  ▼.  FarrtUf  86  Id.  663^  and  note  668. 

Failusk  of  Obliokb  in  Bond  vob  Tttls  to  Pat  Pubohasb  Pbiob  AoMmmm 
does  not  absolutely  and  of  itself  put  an  end  to  the  contract:  Walker  ▼.  Emer* 
mm,  73  Am.  Deo.  207,  and  note  210. 

Fair  Comfbomibb  ot  Doubttul  Olaihb  is  favoied  by  the  coorfai:  Be* 
Leach  ▼.  Fcbes,  71  Am.  Deo.  732;  and  note  734.  It  ii  a  soffident  oonsiden^ 
tion  for  a  promise,  no  matter  on  whose  side  the  right  ultimately  proves  to  bet 
Oaeeear.Bose,  66  Id,  270,  and  note  277;  MtOer  y.  EttiU,  67  Id.  303;  Weedr. 
Terry,  46  Id.  257;  but  see  SchneU  ▼.  NeO,  79  Id.  463;  and  wiU  not  be  sei 
aside  except  for  fraudulent  misrepresentations  or  concealment  of  facts,  or  £or 
such  imposition  as  amounts  to  un&ir  or  unoonscientions  dealing:  MUb  ▼.  Lee, 
17  Id.  118;  SchneU  ▼.  NeU,  eupra. 

Whatever  will  Put  Pubchaseb  ufon  Inquibt,  and  lead  to  knowledge^ 
is  notice.  '  He  is  bound  to  make  inquiry  where  there  is  anything  that  woald 
lead  a  prudent  man  to  make  it;  and  he  is  therefore  presumed  to  have  known 
all  that  inquiry  would  have  revealed  to  him:  CNbaon  v.  Winslow,  84  Am.  Dec 
662,  and  cases  cited  in  the  note  656;  OaUamd  v.  Jademan,  86  Id.  172,  and  not» 
177.  He  must  prosecute  his  inquiries  in  a  proper  manner,  and  will  be  bound 
by  notice  of  an  encumbrance  when  informed  of  its  existence,  notwithstand* 
ing  the  party  whose  interest  would  prompt  him  to  misrepresent  should  in* 
form  him  that  the  enoombranoewM  paid  off  ordiadhaiged«  withoat^  howerir^ 
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fuiiishing  any  proof  of  the  fact:  Price  ▼•  McDonald^  64  Id.  657.  Bat  a  partj 
who  is  pat  upon  inquiry  by  notioe  is  not  bound  at  his  peril  to  Msame  th«k 
the  notioe  asserts  the  facts;  and  if  he  is  reasonably  diligent  in  obtaining  in- 
fonnation  from  the  sooroes  likely  to  supply  it,  and  obtains  none,  he  deprives 
the  notice  of  all  force:  Barnard  t.  Campoti,  29  Mich.  165,  citing  the  princi- 
pal case.  No  one  can  take  advantage  of  his  own  frand:  CUif  Bank  qfNem 
Haven  v.  Pertaf,  86  Am.  Deo.  332;  and  note  330;  Mtmmm  ▼.  HaUoweU,  84  Id. 
682. 

DinTiSBATlOWg  07  AODIT  ABX  APin8RTMi»  ▲OADfBT  PSUfOEPAL  if  made  St 

part  of  res  getter  in  the  exeontion  of  his  agem^:  TutUe  ▼.  Brctwn,  64  Am. 
Dec  80,  and  note  dting  prior  cases  83;  Ccwda  FaXU  Mfg,  Cb.  v.  Rogers,  66 
Id.  602;  note  606. 

Keitkzb  Kvowluwb  aw  Yalboi  ov  RnsmiiTAXXOjr,  nor  the  presence 
of  oiroomstanoes  manifesting  a  reokleasusss  of  truth,  is  an  indispensable  in* 
gredient  of  frand.  Any  representation  by  the  vendor  of  land  in  regard  to  a 
material  fact,  which  operated  as  an  inducement  to  the  purchase^  upon  which 
the  vendee  had  a  right  to  rely,  siid  by  which  he  was  actually  deceived  and 
injured,  is  fraud:  Foeier  v.  Kamtd^fe  AdnCr^  81  Am.  Dec  66,  and  note  68) 
and  see  BeHford  v.  Crane^  84  Id.  166;  Akarmy.  Bratman^  68  Id.  274,  and  note 
280.  A  man  is  bound  by  his  positive  and  unequivocal  assertions  ol  faot»  and 
is  bound  to  make  good  the  consequences  ol  their  falsehood.  And  when  he 
asserts  as  true  what  he  has  reason  to  believe  false,  and  gives  no  qualification 
to  show  that  he  is  not  speaking  positively  and  from  knowledge,  there  is  no 
MDse  or  justice  in  exempting  him  from  responsibility:  Stone  v.  CooeUf  20 
Mich.  364^  citing  the  principal  case  For  the  law  must  have  regard  rather 
to  the  effisct  of  untrue  statements  in  inducing  parties  to  act  than  to  the 
motive  with  which  they  were  made.  The  fraud  consists  in  a  party  being  in- 
duced to  act  to  his  prejudice  by  untruthful  statements  made  by  another  upon 
whom  he  had  a  right  to  rely,  and  whose  duty  it  was,  in  response  to  inquiries^ 
to  state  the  case  truly:  DetroU  v.  Weber,  26  Mich.  288;  Beebe  v.  Knapp,  28  Id. 
76,  citing  the  principal  case 

DsoBxn  IN  Equitt  icubt  Coniobm  to  Case  Made  oiut  bt  PLbajdommm 
Bmmt  V.  Qibmm,  77  Am.  Dec  666.  See  also  OodingkM  r.  McU.  OS  U.  M^ 
upon  the  allowance  of  amendrnwits  in  equity. 


WaLLAOB   V.    FlNNBGAK. 

[14  MlCmOAN,  110,] 

DmnnuKT  hat  Set  otf  Ken  ov  Flainthf  wrrHOXTT  SiTBBiMDKBimi 
Collateral  Securities,  since  his  right  to  sue  on  the  note  is  an  absolute 
one,  not  in  any  way  affected  by  his  possession  of  the  securities,  and  a 
court  of  law  has  no  power  to  enforce  such  equities  in  the  securities  as 
may  result  to  the  plaintiff  from  the  allowance  of  the  set-off.        * 

Pbbson  Holpino  Collateral  Securitixs  is  hot  Bounii  to  Resort  to 
Them  before  suing  upon  his  principal  claim,  but  when  that  claim  is  satia- 
fied,  he  may  be  compelled  to  release  or  reassign  the  collaterals. 

Nothino  cAiv  BE  Set  oiv  UNLESS  It  gan  BE  SuED  UPOM;  and  aoy  claim 
coming  within  the  statute  can  be  set  off  if  it  can  be  sued. 

It  AiTBR  Allowivo  Sbt-oiv  ov  Note  Seoured  bt  Collaterals  defendant 
is  still  found  in  debt  to  plainti^  the  latter  has  other  remedies  to  reco 
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tlie  ooDatenls  if  fhe  defendant  ahoold  see  fit  to  withhold  them;  bnt  if 
the  eet-off  brings  the  plaintiff  in  debt^  the  defendant  may  properly  hold 
them  for  the  balanoe. 

Abbumpbit  on  the  common  counts.  The  defendant  pleaded 
the  general  issue,  and  gave  notice  of  set-off.  The  set-off  waa 
rejected  by  the  court,  and  judgment  was  rendered  for  the 
plaintiff.    In  other  respects,  the  opinion  states  the  case. 

D.  D.  HugheSj  for  the  plaintiff  in  error. 
F.  Muzzy f  for  the  defendant  in  error. 

67  Court,  Campbell,  J.  The  only  point  which  is  very 
clearly  presented  by  the  bill  of  exceptions  in  this  case  is, 
whether  a  note  held  by  the  defendant  below  was  properly  re- 
jected when  offered  as  a  setoff  unless  certain  collateralB 
should  be  surrendered.  The  defendant  below  received  from 
Finnegan  as  security  to  this  note  of  $450  an  assignment  of 
certain  other  notes  secured  by  a  real-estate  mortgage.  The 
assignment  was  absolute  in  form,  but  was  accompanied  by  a 
defeasance  which  provided  that  if  Finnegan  paid  the  $460 
note  at  maturity  the  securities  should  revert  to  him,  but  if 
not  they  were  to  become  the  absolute  property  of  Wallace. 
This  assignment  itself  was  in  effect  a  real-estate  mortgage,  and 
subject  to  a  similar  equity  of  redemption,  and  left  the  $460 
note  an  existing  liability  as  before:  Chraydon  v.  Churchy  7 
Mich.  86.  A  person  holding  a  collateral  security  is  not  bound, 
tmless  he  chooses,  to  resort  to  it  before  suing  upon  his  principal 
claim.  When  that  claim  is  satisfied,  he  may  be  compelled  to 
release  or  reassign  the  collaterals,  but  his  right  to  sue  the 
claim  itself  is  an  absolute  one,  not  in  any  way  affected  by  his 
possession  of  the  securities,  and  he  cannot,  therefore,  be  com- 
pelled to  surrender  them  as  a  condition  of  enforcing  his  legal 
demand.  Nothing  can  be  set  off  unless  it  could  be  sued  upon; 
and  on  the  other  hand,  any  claim  coming  within  the  statute 
can  be  set  off  if  it  could  be  sued.  A  court  of  law  has  no  power 
to  enforce  such  equities  as  may  result  to  Finnegan  in  the 
securities  from  the  allowance  of  the  set-off;  and  even  if  it  had 
this  power  the  court  could  not  assume  that  the  entire  verdict 
might  not  be  in  Wallace's  favor.  If  after  allowing  the  setoff, 
Wallace  is  still  found  in  debt  to  Finnegan,  the  latter  has 
other  remedies  to  recover  the  collaterals  if  Wallace  should  see 
fit  to  withhold  them.  But  if  the  set-off  brings  Finnegan  in 
debt,  Wallace  may  properly  hold  them  for  the  balance-  There 
was  error  in  refusing  to  allow  the  set-off  without  a  surrender  of 
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the  securities,  and  Wallace  was  not  bound  to  surrender  them 
as  a  condilion  of  its  allowance. 

The  charge  upon  other  points  is  very  obscure,  but  as  it  is 
somewhat  difficult  to  apprehend  its  precise  bearing,  we  shall 
not  attempt  to  review  it^  as  the  case  goes  back  upon  the  ques^ 
tion  of  set-off. 

Judgment  must  be  reversed,  with  costs,  and  a  new  trial  must 
be  granted. 

Chbistianot,  J.,  and  Mabtin,  C.  J.,  oonourred. 

CooLEY,  J.,  did  not  sit  in  the  case. 


Tabhto  Cqllatibal  SiouBrrr  tob  Patiibht  ov  Dm  AnoBM  no  inif- 
plicatum  that  creditor  is  to  look  to  it  only  or  primarily  for  the  payment  of 
the  debt.  The  debtor's  obligation  to  respond  in  his  person  and  property  is 
the  same  as  if  no  seoority  had  been  given:  JRogen  ▼.  Ward,  85  Am.  Dec.  710. 
SMmom  ▼.  ffwrle^,  79  Id.  497,  and  note  600,  601,  discussing  this  subject. 

Sn-onr  will  bb  AmnD  un  Uvsioubbd  bathbb  thak  Sboubbd  Claou 
presented  by  the  same  creditor  against  a  decedent's  estate,  and  the  repre- 
■entativo  of  the  deceased  debtor  cannot  reqnire  its  applioaticii  to  the  seonred 
debts:  PfOnam.  v.  BuBteH  42  Am.  Dec  478. 

LsoAL  Cladcb  onlt  CAS  FoBM  SuBJBOTB  OY  Sbt-ovf,  or  be  filed  in  bar 
to  any  action  at  law;  they  nmst  be  sndh  as  the  party  could  sne  for  siid  re- 
coTsr  al  law:  JfilBiirRT.  Owiftherp  60  Am.  Dao.  681,  and  aota  086|  Atmcm  t. 
Awi^45U.m 


Lbwis  V.  Gampau. 

[14  MxcmoAB,  tfSbj 

AffonnzBO  Biguvbb  m  nr  Smor  Fdtal  Digbb%  tfaoogh  piir> 
portang  to  be  interlooatory,  and  is  therefore  appealable  where  it  is  inads 
upon  a  bill  filed  in  aid  of  proceedings  at  law  to  remove  admimstrators 
and  praying  the  appointment  of  a  receiver  to  take  charge  of  the  assets 
nntil  the  terminatioii  of  the  proceedings  at  law. 

DlifiBBNOB  BXTWBiN  Ibtbblooutobt  AND  Futal  Dbobeis  is  that  in  the 
former  some  farther  steps  are  required  to  be  taken  to  enable  the  court  to 
adjndicate  and  settle  the  rights  of  the  parties,  while  nnder  a  final  decree 
the  party  obtains  his  rights  without  any  further  adjudication  on  the 
merits,  either  by  the  direct  operation  of  the  decree  itself,  or  by  means  of 
proceedings  of  a  ministerial  character  in  execution  of  it. 

DlOBBB  TO  BB  FiMAL  BXBD  NOT  DsiFOSX  07  All  Mxrits;  but  whenever 
the  court  finally  adjudicates  any  part  of  them,  although  the  practice  of 
mfclrii^g  aeparate  decrees  without  necessity  is  very  reprehensible,  yet  the 
partial  decree  is  neither  void  nor  interlocutory. 

Pabtt  is  not  to  bb  Dbbabbxd  moM  ma  Bioht  ov  Appbal  ibom  Fni al 
DiOBBB  merely  because  it  is  partial  and  prematurely  made. 

IvncBnoH  Of  Pbatbk  bob  Bimoval  ov  Adjonlitbatobs  nr  Bnx  filed  ia 
aid  of  proceedings  at  law  to  remove  the  administrators  for  the  pupcsa 
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of  having  a  receiver  take  charge  of  the  aaaets  pending  the  legal  proceed- 
ings, being  incoonstent  with  the  oaae  made  hy  the  tnU,  cannot  change 
the  ancillary  natnre  of  the  rait. 

Bill  in  equity  prajring  the  appointment  of  a  reoeiTery  and 
other  relief.    The  opinion  states  the  case. 

C.  L  Walker  and  A.  B.  Maynard^  for  the  complainant. 
0.  F.  N.  Lothropf  for  the  defendants. 

By  Court,  Campbell,  J.  This  is  a  motion  to  dismiss  an  ap* 
peal  on  the  ground  that  the  order  appealed  from  is  neither  a 
decree  nor  a  final  order  within  the  statute  regulating  chancery 
appeals. 

The  bill  was  filed  by  Lewis,  setting  forth  that  he  had  ap 
plied  for  the  remoyal  of  such  of  the  defendants  as  are  admin- 
istrators of  the  estate  of  Joseph  Campau,  deceased,  and  that 
from  the  decree  of  the  probate  court  refusing  such  removal 
he  had  appealed  to  the  Wayne  circuit  court,  where  this  bill 
was  presented.  He  avers  also  the  alleged  facts  of  misconduct 
in  the  management  of  the  estate,  and  improper  charges  in  the 
accounts,  which  are  also  under  litigation,  and  prays  for  a  re- 
ceiver to  take  entire  charge  of  the  properly  in  the  hands  of 
the  administrators  until  the  question  of  their  removal  is  set- 
tled. 

The  bill  is  a  bill  in  aid  of  the  appeal  proceedings,  and  the 
relief  asked  is  entirely  andllaiy  so  far  as  the  appointment  of 
a  receiver  is  concerned.  There  is  no  fund  in  the  hands  of  the 
court,  as  a  court  of  chancery,  to  be  adnunistered  in  this  cause, 
to  which  the  appointment  of  a  receiver  might  be  incidental; 
and  there  is  no  prayer  in  the  bill  asking  such  an  appointmenti 
except  as  the  relief  desired  on  the  merits. 

Within  a  few  days  after  the  bill  was  filed,  and  before  any 
answer  was  put  in,  and  before  the  subpoena  was  returnable, 
notice  was  given  of  a  motion  for  a  receiver,  in  precise  accord- 
ance with  the  prayer  of  the  bill.  Upon  this  motion,  an  order 
was  made  appointing  such  receiver  to  act  until  further  order, 
and  enjoining  the  administrators  from  further  meddling  with 
the  estate,  reserving  the  question  of  costs  and  further  direo- 
tions  until  the  final  hearing.    This  is  the  order  appealed  from. 

It  is  claimed  by  complainant  that  this  is  a  purely  interlocu* 
tory  order,  and  therefore  not  open  to  appeal. 

The  statute  restricts  the  right  of  appeal  to  decrees  and  final 
orders,  and  the  settled  meaning  of  the  term  ''decree"  in  thia 
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0exi£e  is  determined  to  embrace  only  sach  deoieeo  as  are  not 
interlocutory.  The  difference  between  interlocutory  and  final 
decrees  is  this:  that  in  the  former  some  farther  steps  are  re- 
quired to  be  taken  to  enable  the  court  to  adjudicate  and  settle 
the  rights  of  the  parties;  while  under  a  final  decree  the  party 
obtains  his  rights  without  any  farther  adjudication  on  the 
merits,  either  by  the  direct  operation  of  the  decree  itself,  or 
by  means  of  proceedings  of  a  ministerial  character  in  execu- 
tion of  it.  But  it  is  not  necessary  that  a  decree  should  dis- 
pose of  all  the  merits.  Wheneyer  the  court  finally  adjudicates 
any  part  of  them,  although  the  practice  of  making  separate 
decrees  without  necessity  is  very  reprehensible,  yet  the  partial 
decree  is  neither  void  nor  interlocutory. 

Nor  can  it  make  any  difference  at  what  stage  of  the  cause 
such  a  decree  is  made.  It  is  contrary  to  justice  and  sound 
practice  to  condemn  a  defendant  before  he  is  heard,  but  if  his 
rights  are  passed  upon  and  affected  prematurely,  he  is  not  to 
be  debarred  firom  his  appeal  because  the  decree  was  unauthor- 
ised. This  would  enable  his  adversary  to  take  advantage  of 
his  own  wrong. 

In  the  present  case,  the  question  raised  by  the  bill,  and  which 
the  defendants  were  entitled  to  have  decided  upon  the  merits 
by  legal  proof,  was,  whether  by  their  conduct  they  had  ren- 
dered it  necessary,  for  the  safety  of  the  parties  concerned,  to 
have  the  estate  in  their  hands  taken  from  the  legal  castodians, 
and  held  until  it  should  be  determined  whether  they  should 
be  removed  firom  office  in  a  proceeding  on  the  law  side  of  the 
court;  for  although  there  is  a  prayer  in  this  bill  for  their  re- 
moval, complainant  shows  that  he  himself  is  urging  those  pro- 
ceedings with  which  this  prayer  is  inconsistent.  This  order 
for  a  receiver  decides  the  whole  merits,  and  takes  away  the 
property  from  its  legal  owners  without  waiting  the  develop- 
ments of  the  pleadings  and  proo&.  The  mere  fact  that  the 
receiver  is  to  act  only  until  farther  orders  does  not  change  its 
character,  for  such  must  always  be  the  legal  position  of  a  re- 
ceiver, who  is  but  a  representative  of  the  court.  The  point  in 
controversy  was,  whether  the  court  should  take  charge  of  the 
fond  at  all. 

We  think  the  order,  although  professedly  interlocutory,  is 
in  fact  a  decree,  and  that  the  appeal  is  properly  brought  The 
motion  to  dismiss  must  be  denied,  with  ten  dollars  costs. 


CooLBT  and  Ohbistianot,  JJ.,  coDoaned. 
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IfARTiKy  C.  J.  (dissenting).  I  do  not  concur  with  my  breth* 
ren  in  this  case.  The  bill  was  filed  to  remove  administratorSf 
and  for  the  appointment  of  others, — asking  for  the  appoint- 
ment of  a  receiver  and  an  injunction  until  the  final  hearing. 
The  receiver  was  appointed,  and  an  injunction  granted  upon 
an  interlocutory  motion.  The  final  hearing  has  not  yet  been 
had;  and  the  question  of  costs  and  further  directions  is  ex- 
pressly reserved  until  the  final  hearing.  How  this  can  be 
regarded  as  a  final  decree  under  the  rulings  in  this  state,  I 
am  at  a  loss  to  conceive:  See  Lathrop  v.  Hicka^  2  Doug.  (Mich.) 
228;  CaaweU  v.  Comttoek^  6  Mich.  891;  Btaehoood  v.  Van  VUei, 
10  Id.  898. 

I  think  the  motion  should  be  granted* 


FniAL  AKD  Ihtebloodtobt  JimoMBHTt  Aia>  hmoBMEa,  What  au. — 
This  nibjeot  it  troated  at  Idngth  in  the  note  to  WiOkmu  ▼.  FieU,  SO  Am.  Deo. 
427-439,  dlscoBBing  orders  appointing  reoeiyers  at  page  433;  see  also  Wett  t. 
Bagby,  62  Id.  612;  HoU  ▼.  Wood,  76  Id.  72.  The  principal  case  is  cited  to 
the  point  that  an  order  which  decides  merely  a  portion  of  the  case  npon  the 
merits  is  final  and  appealable:  Kmgfimry  ▼.  Gngtburjf,  20  Mich.  213;  and  it 
is  held,  in  Barry  y.  Briggg,  22  Id.  201, 205,  citing  and  following  the  principal 
case,  that  an  order  appointing  a  reoeiyer  to  take  charge  and  dispose  of  all  the 
property  held  by  the  defendant  as  snnriying  partner  of  a  firm  is  an  order 
diyesting  the  entire  legal  estate  of  the  defendant  in  the  property  oyer  whidi 
he  had  the  ezdosiye  control  as  weU  as  excfaisiye  title;  and  siioh  an  order  is  a 
decree  from  which  an  appeal  lies,  whateyer  may  be  the  stage  of  the  canee 
in  which  it  is  made.  And  in  Merehai^if  etc  Bank  y.  KaU^  43  Id.  296»  it 
was  said,  upon  the  aathority  of  the  principal  case  and  Barry  v.  Briggt,  22 
Id.  201,  that  an  order,  in  so  far  as  it  enjoined  the  bank  from  interfering  by 
repleyin  snit  with  the  possession  of  property  to  which  the  bank  elaimed 
title,  inasmuch  as  it  finally  took  from  the  bank  a  legal  rights  was  in  the  na- 
tore  of  a  final  order,  and  was  appealable. 

Pbatxb  mat  be  Fbamxd  dt  ALTEBNATiys  when  the  oomplamaat  is  in 
donbt  as  to  which  of  two  kinds  of  relief  he  is  entitled  to  npon  the  facta 
stated  in  his  bill:  Lloyd  y.  Brewster,  27  Am.  Dec.  68,  and  note  90;  bat  tha 
relief  prayed  most  be  consistent  wi^  the  case  made  by  the  bill;  and  on  the 
other  hand,  no  relief  inconsistent  with  that  specifically  prayed  for  can  be 
granted,  thoogh  it  may  be  consistent  with  the  case  stated:  OoUon  y.  Bou,  22 
Id.  648,  and  note  652.  The  principal  case  is  cited  to  the  point  that  the  scope 
of  a  bill  which  is  merely  auxiliary  to  an  action  of  ejectment  will  not  be  en- 
larged by  the  phraseology  of  its  prayer,  and  howeyer  oomprehensiye  or  incon- 
sistent tiie  terms  of  the  prayer  may  be,  the  limited  jurisdiction  of  the  cause 
is  not  altered  or  the  scope  of  the  case  enlarged;  and  such  inconsistencies  in 
the  prayer  are  therefore  of  no  importance:  LhUigtUm  r,  ffaye»^  43  Mich.  183. 
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Edwards  v.  Ghandlbb. 

114  MXCBIQAX,  471.J 

XV>  Bboovsk  Of  Aonos  ov  Lebil  whxsb  OounnnoATiicnr  n  PBrriLBOiiH 

the  pl&iiLtiff  mnrt  pfora  affirmatiTely  not  only  the  falsehood  of  the  oon- 
immication,  bat  that  it  was  published  with  ezpreas  malioe. 

T^HJTH  OV  Ck>MMUNIOATION  IN  ACTION  OV  LiBSL  IS  MXRBLT  GONTKADICriON 

ov  Sbbbntial  Past  of  plaintiffs  case  where  the  commanicatiQn  is  priv- 
ileged, and  proof  thereof  may  therefore  be  introdnoed  under  the  general 
issue  without  resort  to  a  special  plea  or  notioe. 

PLazNTmr  is  not  Bound  to  Pbovi  Falsttt  ov  Libil  Ohabosb  if  it  is 
not  privileged;  and  the  justification  of  it  as  true  is  therefore  not  a 
denial  of  anything  incumbent  upon  the  plaintiff  to  prore,  is  strictly  in 
avoidanoe,  and  must  be  pleaded  or  noticed  specially. 

OmKWMAL  Objection  to  Statement  ov  Witneh  aji  to  hib  AuTBOBiTr  as 
AoxNT,  made  after  he  has  testified  without  objection  to  his  acts  as  such 
agenty  is  properly  orermled,  as  the  court  cannot  know  judicially  that 
his  action  was  not  acoepted  and  followed  by  his  principal,  and  if  so,  it  is 
immaterial  whether  he  had  or  had  not  any  original  anthori^. 

fir  n  lOB  JuBT  TO  Dbtbbminb  WBcnuEB,  in  AonoB  of  Libbii^  BKBmLB- 
XBNT  IS  Chabobd  by  a  letter  which,  after  accusing  the  plsintiff  of  Teza- 
tious  acts,  and  with  charging  larger  than  the  usual  rates»  contained  the 
following  language:  "It  is  wondered  at  how  he  can  live  in  more  than 
ordinary  style,  as  he  does,  while  haying  merely  the  honorable  receipts  of 
his  sgency  to  live  upon."  And  an  instruction  that  if  snoih  was  their  In- 
ference from  the  language  in  the  letter  they  would  be  warranted  in 
drawing  it»  is  not  erroneoos  as  tending  to  mislead  them  Into  supposing  it 
to  be  an  obligatory  inference. 

AcnoN  for  libeL    The  opinion  statoB  the  oaae. 

A.  Blaifj  for  the  plaintiff  in  error. 

JolvMon  and  Higbyy  for  the  defendants  in  error. 

By  Gonrty  Campbell,  J.  Chandler  sued  Edwards  ui>on  a 
charge  of  tibel,  in  writing  to  Henry  Eip,  soperintendent  of 
the  United  States  Express  Company,  a  letter  reflecting  npon 
the  character  of  Chandler  as  agent  of  that  company,  at  the 
Tillage  of  Hillsdale,  and  complaining  of  his  conduct  in  such 
agency. 

Edwards  pleaded  the  general  issue,  and  with  it  gave  notice 
that  the  letter  was  of  such  a  character,  and  written  under 
such  circumstances,  as  to  make  it  a  privileged  communication. 
The  notice  also  set  forth  several  facts  going  to  prove  the  truth 
of  many  of  the  allegations  in  the  letter,  but  not  purporting  to 
cover  all  of  them. 

As  the  letter  was  clearly  privileged,  and  was  bo  held  by  the 
court  below,  the  only  questions  to  be  considered  are  such  as 
apply  to  that  class  of  instruments. 
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Upon  the  trial,  after  the  plaintiff  below  had  cloeed  his  caae^ 
and  after  the  defendant  had  introdaced  proof  upon  the  spe- 
cific facts  detailed  in  the  notice  appended  to  his  plea,  the  lat- 
ter offered  to  prove  additional  facts  not  contained  in  the  notice 
going  to  establish  the  truth  of  his  letter.  Objection  being 
made,  the  court  declined  to  permit  this,  and.  held  that  no 
evidence  should  be  received  on  the  subject  except  of  hctB 
alleged. 

In  this  the  court  was  very  clearly  in  error.  Where  a  com- 
munication is  privileged,  the  plaintiff  oaonot  recover  without 
proving  affirmatively  not  only  the  falsehood  of  its  contents, 
but  also  that  it  was  published  with  express  malice.  Unless 
he  can  prove  both  of  these  points,  he  must  faU.  The  falsehood 
being  a  necessary  part  of  the  case  to  be  made  out  by  the  plain- 
tiff, the  truth  is  but  a  contradiction  of  that  case,  and  may  be 
made  out  under  the  general  issue,  therefore,  without  resort  to  a 
special  plea  or  notice.  Upon  this  question  there  seems  to  be 
no  conflict  of  authority,  and  it  is  in  accordance  with  the  gen- 
eral doctrine  of  pleading  that  the  defendant  may  deny  under 
the  general  issue  whatever  the  plaintiff  is  obliged  to  prove  as 
an  essential  part  of  his  own  case. 

Where  the  libel  charged  is  not  privilged,  then  the  plaintiff 
is  not  bound  to  prove  its  falsity;  and  the  justification  of  it  as 
true,  not  being  a  denial  of  anything  which  rests  on  the  plain- 
tiff, is  strictly  in  avoidance,  and  must  therefore  be  pleaded  or 
noticed  specially. 

The  same  rule  of  pleading,  therefore,  which  requires  a  spe- 
cial plea  in  the  one  case  renders  it  inapplicable  in  the  other; 
and  so  it  has  been  determined:  RemingUm  v.  Cangdon^  2  Pick. 
810  [18  Am.  Dec.  481];  2  Oreenl.  Ev.,  sec.  421;  2  Starkie  on 
Slander,  103,  104;  Bradley  v.  Heath,  12  Pick.  163  [22  Am. 
Dec.  418];  Fairman  v.  Ives,  5  Bam.  &  Aid.  642;  Child  v. 
Affleck,  9  Bam.  &  C.  408;  Somervill  v.  HawHne^  8  Eng.  L.  & 
Eq.  608;  Fountain  v.  Boodle,  8  Q.  B.  6. 

It  is  also  alleged  as  error  that  parol  evidence  was  improp- 
erly introduced  to  show  the  authority  of  one  Calvin  Cone. 
Having  already  testified  without  objection  that  he  had  charge 
of  the  express  company's  agents  and  business  in  Michigan 
and  Ohio,  and  that  he  issued  a  certain  table  of  rates  and  the 
rules  and  regulations  attached,  he  proceeded  to  say  that  he 
had  authority  to  issue  and  promulgate  the  same;  and  this  last 
statement  was  objected  to. 

The  objection  is  a  general  one,  and  its  validity  ia  therefoe 
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questionable  under  any  cironmstanceB,  but  we  do  not  perceiye 
tiiat  it  has  any  special  force.  We  cannot  know  judicially 
that  his  action  was  not  accepted  and  followed  by  the  com- 
pany, and  if  so,  it  can  make  no  odds  whether  he  had  or  had 
not  any  original  authority,  nor  whether  it  was  verbal  or 
written. 

It  is  also  alleged  as  error  that  the  court  improperly  charged 
the  jury  that  they  would  be  warranted  in  inferring  from  the 
letter  sued  on  a  charge  of  embesslement,  or  of  misapplying  or 
appropriating  the  funds  of  the  express  company  or  their  cus- 
tomers to  the  use  of  Chandler.  The  language  supposed  to 
justify  this  inference  was  this:  ^'It  is  wondered  at  how  he 
can  Uye  in  more  than  ordinary  style,  as  he  does,  while  having 
merely  the  honorable  receipts  of  his  agency  to  live  upon." 
The  letter  had  previously  accused  him  of  vexatious  acts, 
and  of  charging  larger  rates  than  were  charged  at  other  offices. 

The  language  does  not  necessarily  imply  that  he  had  em- 
bezzled or  stolen,  but  it  is  ambiguous,  and  we  are  not  prepared 
to  say  that  a  jury  could  not  draw  such  an  inference  without 
unreasonably  stretching  or  perverting  the  sense.  Such  lan- 
guage must  be  construed  by  the  jury,  and  not  by  the  court: 
Lewis  V.  Chapman^  16  N.  Y.  871.  But  the  court  in  this  case 
did  not  direct  the  jury  to  draw  the  inference.  They  were  told 
that  ''if  such  was  their  inference  from  the  language  in  the 
letter,"  they  would  be  warranted  in  drawing  it.  This  left  it 
entirely  to  the  jury,  and  we  cannot  say  that  it  was  done  in 
such  a  way  as  to  mifllead  them  into  supposing  it  to  be  an 
obligatory  inference. 

There  being  error  in  the  exclusion  of  testimony,  the  judg- 
ment must  be  reversed,  with  costs,  and  a  new  trial  granted. 

The  other  justices  ooneuned. 


m  Wbat  OommnnoATuam  isa  FUrnagiD]  Saa  Aldrkh  v.  Prem  PrMmg 
f  Ox,  86  Am.  Beo.  84»  aad  aoli  88  •!  Mq.|  Bonom  t.  BOl.  66  Id.  479,  and 
*  note  486. 

Orddtaiult,  Tbttth  or  LmL  cab  bb  Showb  oblt  vhdxb  Plba  of 
JusTDncATiON,  Aod  tho  general  iMoe  admiti  tha  immeaniTa  of  the  plaintiff 
with  reapaot  to  the  charge  oomplainad  of:  Sheakan  ▼.  CbtSaf,  71  Am.  Deo. 
f71.  Bat  lea  Bemhgton  ▼.  Oongdan,  18  Id.  431.  So  naiiaUy  tiiera  la  a  pra- 
•amption  of  malioe,  bat  if  the  oonummioatioa  ia  priTllagad,  it  ia  inoomba&t 
«pon  tha  plaintiff  to  proiva  it:  Lmotom  t.  Hieka,  81  Id.  49^  and  nota  66;  ifoH 
T.  Par$on»,  76  Id.  48,  nota  63. 

RMtfKTi'iva  Fun onoHa  or  Ooubt  axd  Jxjkt  r^gaidtng  tha  oonatrootioa 
^  tha  language  of  tha  alleged  libel  are  ehown  in  the  nota  to  Vam  Vaokim  Tt 
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Eo]^tinBt  4  Am.  Dec.  351,  352;  and  aee  also  Barrowa  y.  BeU,  66  Id.  479,  aad 
note  486;  Treaca  y.  Maddox,  66  Id.  198,  and  oases  cited  in  the  note  203; 
ffarriaon  ▼.  Findley,  85  Id.  456. 

Agent's  Authoritt  cannot  bb  Bbtablishu)  bt  his  Own  Dbclaea- 
noNS:  Hixrher  y.  DemetUy  52  Am.  Dec.  670. 

The  pkincipal  oasb  is  omB  to  the  point  that  the  atatatory  like  the  com- 
mon-law general  issne  is  a  denial  of  all  the  material  allegations  in  the  dec- 
laration, and  is  sufficient  to  enable  the  defendant  to  contest  aU  such 
allegations,  and  to  put  the  plaintiff  upon  tiie  prod  of  all  or  any  of  them: 
Bawmmr.  FkUay,  27  Mich.  271. 


SissoN  V.  Cleveland  and  Toledo  R  R  Co. 

[14  MiCHlOJLN,  489. J 

AcrnoN  fob  Breach  ov  Contract  mxtst  at  Cobcmon  Law  bb  Bbovoht  di 
Name  of  GoNTRAcnNO  Party,  and  not  in  the  name  of  his  aiwignim^  te 
the  assignment  of  a  non-negotiable  demand  does  not  at  «ftTi>wM*w  law  en- 
title the  assignee  to  pnrsne  remedies  in  his  own  name  upon  the  oontnot; 
though  the  court  will  take  notice  of  the  assignment  for  the  pnipoee  el 
protecting  the  interest  of  the  assignee. 

MiOHi4iAN  Statutb  Allowino  Assionbb  to  Sitb  in  his  Own  Namb  vfoi# 
OoNTBAOT  is  only  pemusaiye  in  ite  proyision%  and  the  Mtifntrt  ia  alM 
at  liberty  to  sue  in  the  name  of  the  contracting  party. 

Dmlabations  of  Conductor  as  to  Capaoitt  of  Enqinb  to  D&aw  Tbaiv 
are  admissible  as  part  of  the  re$  getUB  in  an  action  against  a  canier  for 
delay,  where  they  related  to  the  delay  complained  o(  and  were  made 
while  the  conductor  was  engaged  in  the  buBineea  of  the  defendaati^  m 
respect  to  the  oontraot  in  question,  and  had  control  ol  the  train.  lli« 
def  endante  would  not  be  absolutely  bound  by  such  statements^  but  they 
are  admissible  eyidence  on  the  general  principles  of  agency. 

QUBRION    WHWHEtt   WlTNiaB   OOULD    F6rM    OpINXON    IBOK   ApnABAHIfll 

as  to  the  capad^  of  an  engine  to  draw  a  tarain  la  properly  orecmleA 
where  the  witness  Is  not  claimed  or  shown  to  be  aa  expert. 
Mabkr  Rbpobts  Of  Nnwspafxb%  StrcH  as  Oomubgiaii  Wobij>  Rslt 
UFONy  are  oompetent  as  eridenoe  of  state  of  markets.  Such  reparti^ 
which  are  baaed  upon  a  general  snryey  ol  the  whole  market^  and  ava 
constantly  reoeiTed  and  acted  upon  by  dealersi  are  far  more  satis&etoty 
and  reliable  than  Individual  entries,  or  Indiyidnal  sales  or  Inquiries. 

WnSB    SiVXRAL    BUUbOAD  OOMPANIBS  ABB    SUBD  FOB    DXLAT  ON    JonVT 

OoMTBAOT  of  transpartatioii,  evidance  Introduced  by  tliem  as  to  wlii^ 
of  them  should  hare  furnished  cars  at  a  particular  point  of  the  trans- 
portation is  Immaterial,  since  they  were  jointiy  liable  for  a  failure  to 
fulfill  tiie  oontraot^  and  the  plaintiff  had  no  oonoem  with  any  arrange- 
ment of  the  def  endante  among  themselyes. 

Who  Aobxis  to  Transport  from  Tolido  to  Buftaix)  goods 
which  he  knows  to  be  destined  for  an  Albany  or  New  York  market  is 
liable  for  a  loss  caused  by  a  fall  in  prices  in  the  Albany  market,  where  a 
delay  occurred  in  the  transportation  between  Toledo  and  Buffido,  and 
the  loss  occurred  before  the  goods  could  be  deUyered  at  Albany,  not- 
withstanding there  was  no  fall  in  prices  when  the  goods  reached  BuffiJo; 
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for  the  loss  mast  be  regarded  as  the  direct  consequence  of  the  defend- 
ants' delay. 
iMm  BT  Dbpreciatiom  or  Marsxt  is  Proximatb  Result  of  Dslat  u 
Transfobtation,  and  may  be  recovered  as  damages  against  a  carrier. 

Ca&UIBB  is  not  ReLIEYBD  from  lilABILTTT   FOR  LoSS  BY  FaLL  OF  MaBKBT, 

in  case  of  delay  of  transportation  of  cattle,  by  provisions  of  the  con- 
tract of  transportation  that  the  shipper  assumes  ''all  and  every  risk  of 
injuries  which  the  animals  or  either  of  them  may  receive  iu  conaequunoe 
of  any  of  them  being  wild,  nnmly,  vicious,  weak,  escaping,  maiming, 
or  killing  themselves  or  each  other,  or  from  delays,"  etc.,  "and  risk  of 
any  loes  or  damage  which  may  be  sustained  by  reason  of  any  delay,  or 
from  any  other  cause  or  thing  in  or  incident  to  or  from  or  in  the  load- 
ing or  unloading  the  stock  ";  for  this  stipulation  refers  to  injuries  to  the 
cattle  caused  by  delay,  etc.,  and  to  loss  or  damage  by  reMon  of  delay  in 
Jn^'ntQ  or  unloading,  and  has  no  reference  to  other  losses  which  the  de- 
lays of  the  carrier  may  cause  to  the  shipper. 

Absumpsit  against  several  railroad  companies  as  common 
carriers  upon  a  special  written  contract  signed  by  the  defend- 
mnts  jointly  for  the  transportation  from  Toledo  to  Buffalo  of  a 
lot  of  beef  cattle  on  their  way  to  the  market  at  either  Albany 
or  New  York.  The  defendants,  it  was  shown,  owned  severally 
different  parts  of  the  continuous  line  of  railroad  from  Toledo 
to  Buffalo.  The  evidence  also  showed  that  the  plaintiffs 
ehipped  the  cattle  at  Adrian,  Michigan,  for  Albany  or  New 
York,  but  on  the  route,  and  before  they  arrived  at  Toledo,  sold 
them  to  John  L.  Perkins,  who  was  ihe  owner  of  the  cattle  at  the 
time  of  the  execution  of  the  contract  in  question,  and  continued 
to  be  the  owner  at  the  time  of  the  commencement  of  the  suit, 
and  was  therefore  the  real  plaintiff  in  interest;  but  he  brought 
the  action  in  the  name  of  the  original  parties  to  the  contract. 
And  this  contract  was  made  in  the  name  of  the  original  ship- 
pers, who  soldvto  Perkins  because  of  the  custom  practiced  by 
the  defendants,  one  of  whom  received  the  cattle  upon  its  cars 
xiixyn  their  arrival  at  Toledo;  which  custom  was  to  ship  freight 
received  from  other  roads  over  their  lines  in  the  same  name  in 
which  it  was  billed  to  them,  and  to  make  no  change  in  the 
name  of  shipper  or  consignee,  unless  the  original  shipper  or 
consignee  were  present  to  direct  it.  Just  before  starting  from 
Toledo,  however,  an  agent  of  the  defendants  presented  a  dupli- 
cate of  the  contract  in  suit  to  Perkins,  and  required  him  to 
eign  the  same,  and  he  did  so.  Damages  were  sought  by  reason 
of  delay  in  transportation,  and  evidence  was  introduced  tend- 
ing to  show  that  through  the  fault  of  the  defendants  the  cattle 
were  detained  a  long  time  on  the  way  from  Toledo  to  Bufl'alo; 
and  that  the  plaintiff  was  subjected  to  loss  by  reason  thereof 
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both  from  the  depreciation  in  the  quality  of  the  cattle  and 
from  the  fall  in  the  market  before  they  arrived  at  Albany. 
Verdict  for  the  defendants,  and  judgment  accordingly.  Error 
assigned  by  the  plaintiff.  In  other  respects,  the  opinion  states 
the  case. 

A.  L.  MiUerdy  for  the  plaintiffs  in  error. 
C.  A.  Staeyj  for  the  defendants  in  error. 

By  Court,  Cooley,  J.  The  circuit  judge  erred  in  charging 
that  the  action  could  not  be  brought  in  the  name  of  the  plain- 
tiffs, but  should  have  been  in  that  of  John  L.  Perkins.  The 
written  contract  was  made  with  these  plaintiffs,  and  a  court 
of  law  can  only  look  at  the  promisors  and  promisees  as  the 
parties  in  legal  interest,  and  is  not  at  liberty  to  govern  its 
action  by  questions  of  equitable  right:  LUchfidd  v.  OarraU^  10 
Mich.  426;  United  States  v.  Parmde,  1  Paine,  252.  The  case 
is  analogous  to  that  where  an  agent  enters  into  a  written  con- 
tract for  his  principal  in  his  own  name,  and  which  the  prin- 
cipal must  enforce  in  the  name  of  the  nominal  contracting 
party:  Neweowb  v.  Clarib,  1  Denio,  226.  The  assignment  of 
f&e  contract  to  the  party  in  interest  would  not  affect  this  rule. 
The  court  would  take  notice  of  the  assignment  for  the  purpose 
of  protecting  the  interest  of  the  assignee;  but  the  assignment 
of  a  non-negotiable  demand  does  not  at  the  common  law  en- 
title the  assignee  to  pursue  remedies  in  his  own  name  upon 
the  contract.  The  statute  which  allows  it  (Laws  of  1863,  p. 
102)  is  only  permissive  in  its  provisions,  and  the  assignee  is 
still  at  liberty  to  sue  in  the  name  of  the  contracting  party. 

We  think  the  judge  also  erred  in  excluding  evidence  of  the 
conductor's  statements  as  to  the  capacity  of  thp  engine.  The 
statements  offered  to  be  shown  were  made  while  the  conductor 
was  engaged  in  the  business  of  the  defendants,  in  respect  to 
the  contract  in  question,  and  had  control  of  the  train,  and 
they  related  to  the  delay  complained  of,  which  was  the  re% 
gestas  of  the  case:  See  Baring  v.  Clark,  19  Pick.  220;  Price  v. 
Marshy  1  Car.  &  P.  60;  Peyton  v.  Oovemor  of  St.  Thomas  Hos- 
pitalj  3  Id.  863.  The  defendants  would  not  be  absolutely 
bound  by  such  statements,  but  they  are  admissible  evidence 
on  general  principles  of  agency:  Dunlap's  Paley  on  Agency, 
272  et  seq.,  and  notes. 

The  question  put  to  the  witness  Perkins,  whether  he  could 
Ibrm  an  opinion  from  the  appearance  as  to  the  capacity  of  the 
engine  to  draw  the  train,  might  have  been  proper  for  the  pnr^ 
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pose  of  showing  him  to  be  an  expert;  but  as  it  does  not  appear 
to  have  been  put  by  the  plaintiffs  on  this  ground,  we  cannot 
say  that  it  was  improperly  overruled.  The  fact  sought  to  be 
proved  was  one  to  which  none  but  an  expert  could  from  mere 
appearance  testify;  and  it  does  not  appear  to  have  been  claimed 
that  Perkins  was  an  expert. 

We  also  think  that  the  court  erred  in  excluding  evidence  of 
the  state  of  the  markets  as  derived  from  the  market  reports 
in  the  newspapers.  The  precise  question  involved  does  not 
appear  to  have  been  passed  upon  by  the  court;  but  we  are 
aware  of  no  reason  and  no  authority  which  would  exclude  the 
evidence.  In  Lush  v.  Drase^  4  Wend.  817,  the  value  of  wheat 
at  a  certain  point  was  allowed  to  be  proved  by  a  witness 
who  had  derived  his  knowledge  solely  from  the  books  of 
large  dealers  in  wheat  at  that  place;  and  in  Re  Fennerstein*$ 
Champetgnej  recently  decided  by  the  supreme  court  of  the 
United  States, — 8  Wall.  146, — the  market  value  of  articles 
of  merchandise  at  a  particular  place  in  a  foreign  country  was 
held  provable  by  letters  written  by  third  persons  abroad  in 
the  ordinary  course  of  business  to  other  third  persons,  offering 
to  sell  at  specified  rates.  The  principle  which  supports  these 
cases  will  allow  the  market  reports  of  such  newspapers  as  the 
commercial  world  rely  upon  to  be  given  in  evidence.  As  a 
matter  of  fact,  such  reports,  which  are  based  upon  a  general 
survey  of  the  whole  market,  and  are  constantly  received  and 
acted  upon  by  dealers,  are  far  more  satisfactory  and  reliable 
than  individual  entries,  or  individual  sales  or  inquiries;  and 
courts  would  justly  be  the  subject  of  ridicule  if  they  should 
deliberately  shut  their  eyes  to  the  sources  of  information  which 
the  rest  of  the  world  relies  upon,  and  demand  evidence  of  a 
less  certain  and  satisfactory  character. 

We  do  not  perceive  the  importance  of  the  evidence  intro- 
duced by  the  defendants  as  to  which  of  the  railroad  companies 
should  have  furnished  the  cars  to  continue  the  transportation 
from  Cleveland.  The  companies  had  jointly  undertaken  to 
transport  the  cattle  to  Buffalo;  and  they  were  jointly  liable 
for  a  failure  to  fulfill  the  contract.  The  plaintiff  had  no  con- 
cern with  the  arrangements  of  the  defendants  among  them- 
selves, and  no  right  in  any  way  to  control  them.  It  was  not 
competent  for  them  to  make  any  rules,  or  to  enter  into  any 
arrangements,  or  to  enforce  any  previously  made,  which  would 
modify  the  contract  entered  into  with  the  plaintiffs;  and  proof 
that  one  of  the  defendants,  instead  of  another,  was  the  cause 
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of  the  injury  complained  of  is  wholly  immaterial  in  a  snit 
against  idL  If  the  plaintiffs  could  be  held  bound  to  know 
what  the  course  of  the  companies  was  as  to  furnishing  cars, 
they  would  still  have  the  right  to  suppose  that  the  company 
who  was  to  furnish  them  would  do  so  without  unnecessary  de- 
lay, inasmuch  as  all  had  entered  into  a  joint  contract  which 
would  require  it. 

The  contract  of  the  defendants  was  to  transport  the  cattle 
from  Toledo  to  Buffalo.  Their  ultimate  destination  was  Al- 
bany or  New  York,  but  this  fact  was  not  stated  in  the  contract, 
and  the  court  charged  the  jury  that  the  plaintiffs  could  not 
recover  damages  for  loss  by  depreciation  of  cattle  in  the  mar- 
ket except  at  Buffalo.  If  the  judge  meant  the  jury  to  under- 
stand by  this  charge  that  the  damages  which  plaintiffs  could 
recover  must  be  confined  to  the  fall  in  the  market  at  Buffalo 
between  the  time  when  the  cattle  should  have  reached  that 
point  and  that  of  their  actual  arrival,  we  think  he  erred.  The 
defendants  were  informed  when  they  entered  into  the  contract 
that  the  ultimate  destination  was  to  an  Albany  or  New  York 
market;  and  they  must  be  held  to  have  assumed  their  obliga- 
tions in  reference  to  that  fact.  If,  in  fact,  there  was  no  £Edl  in 
•prices  before  the  cattle  had  reached  Buffalo,  but  afterwards, 
and  before  they  could  be  delivered  at  Albany,  a  loss  had  oc- 
curred as  the  direct  consequence  of  defendants'  delay,  it  would 
be  both  illogical  and  unjust  to  hold  that  defendants  shall  be 
discharged  because  the  injurious  consequences  of  their  act 
did  not  result  until  the  cattle  were  out  of  their  own  hands. 
The  consequences  of  delay  would  attend  the  cattle  to  their 
final  destination  just  as  the  consequences  of  a  fatal  injury  to 
one  of  them  would  attend  the  animal  until  his  death;  and 
in  neither  case  could  the  party  responsible  excuse  himself  by 
rihowing  that  the  actual  loss  or  the  death  did  not  occur  while 
the  property  was  retained  in  his  possession. 

We  are  referred  to  several  authorities  which  are  supposed  to 
bold  that  a  fall  in  market  value  cannot  be  recovered  by  way 
of  damages.  The  first  of  these  is  SmUh  v.  Qriffith,  3  Hill,  333 
[38  Am.  Dec.  639],  where  it  was  held  that  the  damages  recov 
erable  against  carriers  for  the  negligent  loss  or  injury  of  goods 
intrusted  to  them  for  transportation  are  to  be  ascertained  by 
resorting  to  the  price  which  goods  of  the  same  kind  and  quality 
bore  in  market  at  the  time  the  injury  occurred,  and  not  to  the 
price  at  a  subsequent  period.  The  decision  has  obviously  no 
bearing  upon  the  question  before  us,  but  is  based  upon  the 
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principle  that  when  a  party  is  deprived  of  his  property  by  the 
wrongful  act  of  another,  he  should  be  compensated  with  such 
damages  as  would  at  the  time  enable  him  to  procure  a  similar 
article  of  equal  value  in  the  market.  The  question  in  Conger 
V.  Hudson  River  R.  R.  Co.j  6  Duer,  376,  was  whether  the 
shipper  could  recover  from  the  carrier  damages  occasioned  by 
a  loss  of  market  through  delay;  and  the  court  intimated  that 
Buch  damages  are  too  speculative  in  their  character  to  form 
the  basis  of  legal  action.  The  only  case  in  point  is  that  of 
WibeH  V.  New  York  and  Erie  R.  R.  Co.^  19  Barb.  86,  where  it 
was  held,  in  an  action  against  a  carrier  for  failure  to  deliver 
butter  in  a  reasonable  time,  that  the  difference  between  the 
value  of  butter  at  the  time  it  should  have  been  delivered  and 
its  value  at  the  time  of  actual  delivery  could  not  be  recovered 
as  damages,  because  the  loss  was  not  the  actual  and  proximate 
result  of  the  act  complained  of.  The  reasoning  of  the  court 
is,  that  the  £ei11  in  price  was  not  in  consequence  of  the  delay, 
and  therefore  the  carrier  was  not  liable  for  the  resulting  lose. 
It  is  to  be  regretted  that  this  point  was  not  passed  upon  by 
the  court  of  appeals  when  the  case  reached  that  tribunal, — 12 
N.  Y.  245, — as  the  case  seems  to  us  to  lay  down  a  rule  of  dam- 
ages wholly  unwarranted  by  reason  or  authority.  To  apply  a 
similar  principle  to  other  cases,  we  should  be  required  to  hold 
that  one  who  had  unroofed  the  house  of  another,  in  conse- 
quence of  which  it  became  deluged  with  rain,  would  not  be 
liable  for  the  damages,  because  unroofing  the  building  did  not 
cause  the  rain.  There  is  a  great  deal  of  refining  in  the  case 
as  to  what  are  natural  and  proximate  causes  of  damage;  but 
refinement  of  reasoning  that  goes  to  the  extent  of  shocking  the 
conmion  understanding  cannot  possibly  establish  good  law. 
All  legal  damages  result  from  the  action  of  the  party  in  fault, 
in  connection  with  existing  circumstances;  and  to  exclude 
proof  of  those  circumstances  because  they  were  not  caused  by 
the  wrongful  act  would  deprive  the  injured  party  in  many  cases 
of  all  remedy.  If  a  loss  by  depreciation  in  the  market  is  not 
a  necessary  and  proximate  result  of  delay  in  transportation, 
it  is  difficult  to  conceive  of  any  rule  by  which  a  carrier  can 
be  made  to  compensate  the  party  injured. 

The  defendants  claim  in  this  court  that  the  action  cannot 
be  sustained  in  any  event,  because  by  the  express  terms  of  the 
contract  they  are  not  to  be  liable  for  delays.  We  do  not  so 
read  the  contract.  It  provides  that  Sisson  and  Perkins  ''  does 
hereby  agree  to  take,  and  hereby  does  assume,  all  and  every 
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risk  of  injuries  which  the  animals  or  either  of  them  may 
ceive  in  consequence  of  any  of  them  being  wild,  unruly, 
vicious,  weak,  escaping,  maiming,  or  killing  themselves  or  each 
other,  or  from  delays,"  etc.,  ^*  and  risk  of  any  loss  or  damage 
which  may  be  sustained  by  reason  of  any  delay,  or  from  any 
other  cause  or  thing  in  or  incident  to  or  from  or  in  the  load- 
ing or  unloading  the  stock."  As  we  read  this  agreement,  it 
refers  to  loss  or  damage  to  the  party  by  reason  of  injuries  to 
the  stock  caused  by  delay,  etc.,  upon  the  cars,  and  to  loss  or 
damage  by  reason  of  delay  in  loading  or  unloading,  and  has 
no  reference  to  other  losses  which  the  delays  of  the  carriers 
may  cause  to  the  shipper.  Ther^  are  good  reasons  for  an 
agreement  of  this  description,  growing  out  of  the  manner  in 
which  cattle  are  usually  transported,  the  owner  or  his  agent 
accompanying  and  taking  charge  of  them,  and  being  on  hand 
to  prevent  injuries  of  the  kind  specified,  while  no  care  of  the 
owner  could  prevent  other  delays,  or  protect  against  losses 
which  might  follow  incidentally  from  other  delays.  The  stip- 
ulation appears  to  us  carefully  worded  to  cover  such  injuries 
and  losses  as  the  owner  might  guard  against,  while  it  studi- 
ously avoids  including  losses  like  the  one  complained  of  here. 
The  judgment  must  be  reversed,  with  costs,  and  a  new 
trial  ordered. 

The  other  justices  ooncuned. 


NtfWBPAFEB  BxpoBTB  AS  Bvmoroa.  —  The  doeomeiitaiy-evideDoe  aot  ol 
Bngland  provides  that  the  govenmient  or  official  gazette  ahall  be  "prima/aeie 
evidence  of  any  prodamation,  order,  or  regolation"  of  the  government^  or 
of  any  of  its  departmenta:  1  Whart.  on  Ev.,  sec.  671.  At  common  law,  alao^ 
the  London  Gasette,  which  in  printed  nnder  the  authority  of  the  government^ 
ia  evidence  of  the  royal  proclamationa,  and  of  the  acts  of  the  crown  and  of 
state,  such  as  the  presentation  to  the  sovereign  of  addresses  from  different 
bodies  of  subjects  expressing  their  loyalty,  etc.,  which  fact  was  announced 
to  the  public  in  the  gazette:  Bex  v.  HoU,  6  Term  Rep.  443;  see  Oen,  Pkton*§ 
Case,  3  How.  St.  Tr.  493;  1  Greenl.  Ev.  492;  AUomey-OtnenU  v.  Theaksbmet 
8  Price,  89;  and  this  rule  rests  principally  upon  the  ground  of  the  impossi- 
bility or  impracticability  of  adducing  other  evidence  of  such  acts.  They 
must,  however,  be  matters  of  exclusively  public  interest  and  importance,  the 
rule  not  extending  to  matters  of  private  interest,  though  emanating  from  the 
crown  or  government  and  published  in  the  gazette;  therefore  the  gacette  is 
not  at  common  Uw  evidence  of  the  grant  of  land  to  a  subject:  Rex  v.  HoUt 
gupra;  nor  of  the  military  appointments  therein  published:  Bex  v.  Oardner,  2 
Camp.  513.  And  even  to  prove  the  king's  proclamations  the  gazette  must  be 
produced,  as  a  judge  at  niei  prUu  will  not  take  judicial  notice  of  them  without 
such  proof:  Van  Omeron  v.  Dowick,  2  Id.  44.  A  dlBtinction  similar  to  that 
above  has  been  taken  in  this  country  ia  Brundred  v.  Del  Hoyo^  20  N.  J.  L 


Oct.  1866.  ]    8188ON  V.  Clbveland  btc.  R.  R.  Ca  259 

328,  where  it  was  held  that  though  a  govwamflnt  gaaette  of  Meiioo  may  bs 
admitted  as  evidence  of  the  pablio  aota  of  that  go^enuneat  or  of  matters 
of  state,  it  18  no  eridenoe  of  private  titles  or  private  interests,  or  to  prove  a 
fact  of  a  private  nature,  as  the  residence  of  a  person.  But  volumes  of  publie 
documents  published  by  the  authority  of  the  United  States  are  admissible  as 
evidtoce  of  their  contents:  WkUon  v.  Albany  CUy  Tna,  Co.,  109  Mass.  24.  And 
tbe  common-law  rule  as  oontained  in  the  English  oases  may  be  regarded  as 
adopted  in  this  country  upon  the  authority  of  Lmi(m  v.  OiUiam,  1  Scam.  577» 
wfatte  it  was  held  that  the  state  register,  being  made  by  law  the  public  paper 
in  wbioh  the  official  acts  of  the  governor  required  to  be  made  public  are  pub- 
lished, is  oorreotly  admitted  in  evidence  to  prove  the  existence  of  facts  stated 
in  the  governor's  proclamation. 

''The  rule,  as  broadly  laid  down  in  the  principal  case,  that  market  reports 
tttd  pricen  current  published  in  newspapers  may  be  used  to  prove  the  state  of 
the  market  and  the  price  of  a  particular  commodity  at  the  date  of  the  publi- 
cation of  the  newspaper,  is  supported  by  Ccmtiodf  t.  SmUh,  20«Mich.  342,  and 
Terryy,  JfcL^te;  S8  Barb.  241, 247;  and  see  irefil:fe  v.  Smith,  21  JXl  238;  Cfhaf- 
foR  V.  ITfiltetf  SUUe»,  18  WalL  641.  A  restriction  is,  however,  maintained  by 
the  case  of  WMam  v.  L^nck,  60  N.  T.  474,  wherein  it  was  held  that  soma 
evidence  mnst  be  introdnoed  in  respect  to  the  sonroes  of  inf  ormatioa  oon* 
snltsd  by  the  editors  in  compiling  their  reports,  in  order  that  the  court  may 
have  r^iptfd  to  their  antiientioi^.  In  that  ease.  Miller,  J.,  delivering  the 
opiaioii  of  the  courts  said:  "  independent  of  the  charge,  the  court  was  also 
m  error,  I  think,  in  admitting  the  Shipping  and  Price  Current  list  as  evidence 
of  the  value  of  the-wod^  without  some  proof  showing  how  or  in  what  man* 
aer  if  was  made  up;  where  the  information  it  contained  was  obtained,  or 
whether  the  quotations  of  prices  made  were  derived  from  actual  sales,  or  oth- 
erwise. It  is  not  plain  how  a  newspaper  containing  the  price  current  of 
wmrRhandise,  of  itself,  sad  aside  from  any  explanation  as  to  the  authority 
from  which  it  was  obtained,  can  be  made  legitimate  evidence  of  the  facts 
stated.  The  aocoracy  and  correctness  of  such  publications  depend  entirely 
vpon  the  sources  from  which  the  information  is  derived.  Mere  quotations 
from  other  newspapers,  or  information  obtained  from  those  who  have  not  the 
means  of  proeoring  it,  would  be  entitied  to  but  littie  if  any  weight.  The 
eredit  to  be  given  to  such  testimony  must  be  governed  by  extrinsic  evidence, 
and  caaaot  be  determined  by  the  newspaper  itself  without  some  proof  of 
knowledge  of  the  mode  in  which  the  list  was  made  out.  As  there  was  no 
snch  testimony,  the  evidence  was  entirely  incompetent,  and  should  not  have 
been  received.  The  aathorities  cited  to  sustain  the  ruling  of  the  judge  in 
regard  to  the  admission  of  this  evidence  do  not  include  any  such  case.  In 
Lutk  V.  Dnue,  4  Wend.  314,  the  witness  who  testified  as  to  the  market  price 
had  inquired  of  merchants  dealing  in  the  article,  and  examined  their  books, 
thus' giving  the  source  of  his  knowledge.  In  Terry  v.  McNiel,  68  Barb.  241, 
it  does  not  appear  in  what  form  the  question  was  presented,  or  whether  any 
preliminary  evidence  had  been  introduced  to  show  the  accuracy  of  the  news- 
paper quotations.  In  CkquoC'M  Champagne,  3  Wall.  117,  it  appeared  that  the 
price  current  was  procured  direcUy  from  dealers  in  the  article,  and  was  veri- 
fied by  testimony  which  tended  to  show  its  accuracy.  The  objections  made 
to  the  evidence  were  sufficient,  and  its  admissibility  cannot  be  upheld  within 
these  cases^nted."  In  the  Albany  Law  Journal  for  1876,  p.  317,  it  is  stated 
that  the  remarks  in-the  above  opinion  in  respect  to  the  facts  in  Terry  v.  ifc- 
Nki,  68  Barb.  241,  are  incorrect,  and  that  in  the  latter  case  there  was  no  pre- 
liminary evidence  showing  the  accuracy  of  the  newspaper  quotations;  and  it 
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b  also  said  that  TVrry  t.  McNUit  mipra,  waa  '' nnaiuiiioiuly  aflSnned  on  tiia 
pinion  of  Judgo  Piatt  Potter,  aa  found  in  68  Barb.  241.  It  will  be  peroeiTed, 
therefore,  that  if  the  conrt  of  appeals  are  right  in  their  dedaion  in  60  Keir 
York,  they  were  wrong  in  their  diapoaition  of  58  Barb.  241." 

Upon  this  questioii  the  case  of  Cliqito^s  C^uunpagne,  3  WalL  114^  cited  in 
Whdan  V.  Lynch,  supra,  is  inatmctive,  notwithstanding  the  prioe-cnrrent  lirt 
involved  in  that  ease  waa  not  a  newspaper  pnblioation.  A  seianre  of  eham* 
pagne  had  been  made  for  an  allied  violation  of  the  revenue  laws,  and  npcn 
the  trial  of  the  oaae  it  beoame  neceasaiy  to  prove  the  prioea  of  ehampagna  in 
France.  For  this  purpose  prices  oorrent  obtained  from  the  agent  of  the 
maauf actorer  and  from  dealers  in  tiie  maanfactnred  artiole%  iriiioh  had  bees 
prepared  and  used  by  the  parties  furnishing  them  in  the  ordinary  eoarae  of 
their  business,  were  oflGared  in  evidenoe,  snd  were  objeeted  to  oa  the  groond, 
among  others,  that  they  were  hearsay,  that  no  aotoal  tmiaaotioii  waa  based 
upon  them,  that  the  price  liata  ware  not  conneoted  with  the  maanfaotarer  of 
the  wine  in  question,  and  that  the  wines  enumerated  did  not  appear  to  be  the 
same  in  quali^  with  those  Ubeled.  Upon  this  pointy  Mr.  Justice  Swayne^ 
delivering  the  opinion  of  the  aupreme  oonrt  of  the  United  States,  dted  ap- 
provingly Luth  V.  Dnue,  4  Wend.  816,  where  it  waa  held  that  a  witness  mi^t 
tsstifytothe  value  of  wheat  at  certain  periods  in  Albany  where  his  knowledge 
waa  derived  from  inquiriea  of  large  dealers  in  wheat  at  thatplaoe,  and  from  an 
eiamination  of  their  books,  and  said:  **  While  courts  in  the  administration  of 
the  law  of  evidence  ahonld  be  careful  not  to  open  the  door  to  falsehood,  th^ 
■bould  be  equally  careful  not  to  shut  out  truth.  They  should  not  enenmber 
the  law  with  rulea  wbUdi  will  involve  Isbor  and  espenae  to  the  parties,  and 
dslay  the  progreas  of  the  remedy,  — itself  a  serious  evil,  — without  giviqg  aaj 
additional  safeguard  to  the  interests  of  justice.  We  think  the  price  current 
fa  not  liable  to  the  objection  that  it  waa  hearsay.  It  waa  prepared  and  used 
by  the  party  who  furnished  it  in  the  ordinary  course  of  his  business.  It  fa  as 
little  liable  to  that  objection  as  the  entries  in  the  books  of  the  dealer,  or  hfa 
answers  to  the  inquiries  of  a  witness,  both  of  which  were  adnussible  upon 
the  authority  of  the  case  referred  to  in  Wendell.  It  was  dearly  relevant 
What  effect  it  should  have,  in  connection  with  the  other  evidence  adduced 
by  the  parties,  was  a  question  for  the  Jury."  See  also  the  citatien  and  ex* 
pWnarirtn  of  thfa  casc  aud  of  Feimeniem*s  ChampagM  in  Ckafftt  v.  Ufiktd 
SiaUB,  18  WaU.  641,  in  which  Mr.  Justice  Field  said:  "Market  value  fa  a 
matter  of  opinion,  which  may  require  for  its  formation  the  consideration  of  a 
great  variety  of  facts.  To  arrive  at  a  just  conclusion,  prices  current,  sales^ 
shipments,  letters  from  dealers  and  manufacturers,  may  properly  receive  con- 
sideration." The  publiahed  price  current  was  properly  admitted  as  evidence 
against  the  defendant,  to  prove  the  market  value  of  grain,  in  SenlUe  v.  8miA, 
21  HI.  238,  for  it  was  proved  that  he  was  in  the  habit  of  revising  and  correct- 
ing the  Ust  before  its  publication  in  the  newspaper  offered  in  evidence.' 

Witnesses  whose  information  fa  derived  wholly  or  parUy  from  published 
market  reports  such  as  merchants  usually  rely  upon,  or  from  correspondence^ 
are  competent  to  testify  as  to  the  market  value  of  commodities  even  in  an* 
other  city:  Whitney  v.  TheUeher,  117  Mass.  623,  627;  Sirrine  v.  Briggi,  81 
Mich.  446;  LaursiU  v.  Vaughan,  30  Vt.  00;  but  see  Harria  v.  Sly,  Sold.  Notes^ 
37.  The  principal  case,  it  was  said  in  Clevekmd  etc  R.  R,  Co,  v.  Perhm,  17 
^lich.  296,  301,  "  does  not  require  that  the  newspapers  themselves  should  be 
put  in  evidence,  but  it  reoognixes  them  as  a  proper  source  of  information  te 
which  persons  interested  in  the  markets  may  resort;  and  there  fa  no 
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why  they  should  not  testify  the  resalt  of  theb  ezuniiiatioiu,  M  they  might 
the  resalt  of  inqniries  in  the  nuurket-plaoes." 

As  to  other  matters,  no  more  liheral  rule  than  that  prevailxiig  in  the  case 
of  books  and  other  pablioationa  can  obtain  in  regard  to  newspapers:  2  Morgan 
on  literatore,  510.  As  a  general  rule,  books  are  not  admissible  as  evidence 
of  the  facts  stated  in  them,  especially  when  the  facts  sought  to  be  proved  are 
•nob  that  other  evidence  is  procurable,  for  the  reasons  that  the  statements  in 
books  are  not  made  under  oath,  and  no  opporiuni^  for  cross^zamination  of 
the  author  is  furnished:  See  note  to  Ashworth  v.  KUtridge^  09  Am.  Deo.  180 
et  seq.;  Morri$  v.  Sormer,  7  Pet.  564;  Pa^gon  v.  Boet-eU,  12  Minn.  216.  And 
these  reasons  seem  to  i^ply  with  equal  foroe  to  the  statements  of  newspaper 
lepertera.  In  laot^  it  is  hardly  necessary  to  statr  that  newspapers  will  not 
be  received  as  evidenoe  of  matters  ordinaiily  contained  in  them.  Advertise* 
iMBtB,  however,  have  been  admitted  to  prove  the  usual  time  of  the  arrival  ol 
a  atage-eoachr  CemmomoeaUk  v.  jgefeenow,  1  Gmy,  655;  the  fact  of  the  oflEer 
of  a  reward:  Lee  v.  Flemkngtbmyt  7  Danai  28;  and  that  a  certain  house  was  at 
a  given  date  a  hotel:  Strktger  v.  Dam,  35  OaL  25,  — when  properly  brought 
home  to  the  party  to  be  affected  by  the  evidenoe:  See  Ring  v.  HunUng/ton,  1 
Min  Const.  162;  Sweiger  v.  LawmatUr,  U  Serg.  k  R.  200.  So  a  notice  of 
marriage,  or  of  a  separation  of  man  and  wife,  is  admissible  under  proper  oir^ 
cnmstancee;  Jtedgrwfe  v.  Bedgraiee,  38  Md.  100,  101;  Jewell  v.  Jewell,  1  How. 
219,  232.  But  a  notice  in  a  newspaper  published  in  Kew  York  of  the  death 
of  a  person  in  Texas  is  no  evidence  of  his  death:  Foegate  v.  Herhkmer  iifg. 
Cb.,  9  Baib.  287,  295. 

LiABiLnr  OF  NKwspiUiEBa  tor  Libbl:  Note  to  AIM^  v.  pTti%  Prwiimg 
Co,,  86  Am.  Dec.  89  et  seq. 

LiABiLiTT  ov  PKRflONS  RsoxiviNO  NxwspAPXBS  FROM  PosT-omox:  Note 
to  Fogg  v.  PorUmouth  Atheneum,  82  Am.  Dec.  194. 

MXDIOAL  AND  SCIENTIFIC  WoRKfl  AS  EviDENCX  ^270  AUTHORnT  IH  CoURn 

OF  Law:  Note  to  Askwofih  v.  KUtridge,  59  Am.  Deo.  180-187. 

DscLARATiONB  OF  AosHT,  Madr  dt  Bzxoutiok  OF  HIS  AoRNOT,  are  admia- 
•ible  as  part  of  the  ree  gesta:  Convene  v.  Blumrkh,  ante,  p.  230,  and  note.  The 
principal  case  is  cited  to  the  point  that  in  an  action  against  a  railroad  com- 
pany for  damages  caused  by  delay  in  the  carriage  of  cattle,  the  statements  of 
the  conductor  relating  to  the  delay,  and  maile  while  he  had  control  of  the 
tnun  in  which  the  cattle  were  carried,  were  held  to  be  part  of  the  ree  geekv 
O'CkmnorY,  Chicago  etc  J^g  Co.,  27  Minn.  171. 

AsaiONRR  iCAT  Sua  nr  his  Own  Namb  where  the  statutes  permit  its 
PeUrmn  v.  Chemical  Bank,  88  Am.  Dec.  298;  Hooker  v.  Eagle  Bankcf  Roehf' 
ter,  86  Id.  351.  And  the  assignee  of  a  debt  may  bring  an  action  on  it  in  the 
assignor's  name  at  common  law:  Farmere*  etc.  Bank  v.  Humphriee,  86  Id.  671. 

Qpnnuira  of  Witnr88B8  not  Exprrts,  wbrn  Abihssirle:  See  Whiuier 
V.  Town  qf  Franklin,  88  Am.  Dec.  185,  and  note.  In  Detroit  etc.  R.  R.  Co,  v. 
V<m  Steinburg,  17  Mich.  99,  it  is  held,  distinguishing  the  principal  case,  that 
testimony  concerning  the  speed  of  a  passing  train  of  cars  may  be  given  by 
any  one  possessing  a  knowledge  of  time  and  distance,  as  this  relates  to  a  mat- 
ter of  common  observation. 

CoNNRcriNo  LnvRS  OF  Carrurs:  See  this  subject  treated  at  length  in  the 
note  to  Wells  v.  T*homa$,  72  Am.  Dea  230.  Upon  a  joint  contract,  connect- 
ing carriers  are  jointly  liable:  Bradford  v.  South  Carolina  R,  R.  Co.,  62  1dm 
411,  note  418. 
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MxABUxa  ov  DAMAom  iob  Dklat  dt  Travspobtatiov  or  Goods  idmj  bt 
the  difforenoe  between  the  market  Yalne  of  the  gooda  at  the  time  of  delirvy 
and  at  the  time  they  ehoold  have  been  deliyered:  Oakna  tie,  R,  R,  Oo>  t. 
Bat,  68  Am.  Dec.  674;  NeiOu  ▼.  Simth  Carolina  R.  R.  Co.,  62  Id.  409,  and 
note  411;  Cutting  v.  Grand  Trunk  R'y  CSo.,  13  Allen,  381,  389,  citing  the  prin^ 
cipal  case. 

Thk  FBinozAL  OAfloi  18  ALSO  GErxD  to  the  point  that  where  a  party  on  d^ 
f aolt  of  his  contractor  pnrehaeea  the  articleB  which  the  hitter  ahoold  have 
famished,  and  geti  them  on  as  good  terma  aa  he  can,  he  is  entitled  to  reim- 
bursement on  those  terms:  Piatt  ▼.  Brand,  26  Mich.  176;  and  to  the  point 
that  a  court  will  judicially  notice  the  methods  and  degree  of  oaie  used  by 
raibxwd  companies  in  the  transportation  of  cattie:  Michigan  etc  R.  R.  Co,  ▼. 
McDt.vough,  21  Id.  194.  It  is  also  cited  to  the  point  that  a  reoord  of  the 
weatiier  kept  for  a  nnmber  of  years  at  the  state  insane  asylum  is  oompetsnt 
•▼ideAce  to  prove  the  temperature  of  the  weather  on  a  givoa  day  iaolndsd  im 
■nbh  reoordi  Dt  Armani  t.  Ifeammtht  32  Id.  238. 


BiFLBY  V.  Davis. 

LIA  IQOHIOAlf,  78).] 

Affuxusioir  or  DnmmiAinr  iob  Lsatb  to  Ihtkbiimi  DHnvn  ov  8fi» 
UTi  or  LmxTAiioini  after  haying  pleaded  the  general  issue  is  sddreMsd 
to  the  disoretion  of  the  court  below,  and  its  denial  cannot  be  reflewed 
by  the  appellate  court 

Tbotxb  will  Ln  bt  Onb  ComrAirr  aoajhst  Ahothbr  where  the  lattar, 
being  bound  by  contract  to  deliTer  and  divide  the  Joint  properly  at  a 
certain  place,  appropriates  it  to  his  exdusiTe  use  under  a  daim  of  ex- 
clusive right,  and  under  droumstanoes  which  render  a  diTisum  and  de> 
livery  in  the  manner  agreed  practically  impossible. 

Mbasobi  of  Dakaqbs  m  Tbovbb  n  Valub  or  Pbotbbtt  at  Tdib  ov 
OoNTBBSioii,  with  interest  from  that  time,  unless  there  are  speeial  oi^ 
eumstanoeo  which  require  a  difforent  measure  of  damages  to  be  applied. 

Trover  for  the  value  of  two  fifths  of  a  quantity  of  logs  cut 
by  the  defendants  upon  the  premises  of  the  plaintiff,  under  an 
agreement  by  which  the  logs  were  to  be  boomed  at  Port  Huron, 
and  divided  there.  The  defendants  did  not  comply  with  their 
agreement,  but  ran  the  logs  past  Port  Huron  to  Trenton,  a 
point  much  farther  down  the  stream,  where  their  mill  was 
situated,  and  from  which  place  it  was  practically  impossible 
to  run  the  logs  back  to  Port  Huron,  and  they  also  claimed  the 
ownership  of  all  the  logs  under  an  alleged  purchase  firom  the 
plaintiff.  Upon  the  trial,  the  defendants'  counsel  objected  to 
a  portion  of  the  evidence  introduced  by  the  plaintiff,  on  the 
ground  that  it  tended  to  show  that  the  alleged  conversion,  or 
a  part  of  it,  occurred  more  than  six  years  before  the  institu* 
tion  of  the  suit,  the  declaration  having  alleged  the  conversion 
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to  have  taken  place  within  six  years.  The  courti  hovreveri 
overruled  the  objection,  and  also  refused  to  allow  the  defend- 
ants to  add  to  their  plea  a  notice  of  the  statute  of  limitations. 
Judgment  was  for  the  plaintiff. 

William  T.  MitchM  and  A.  B.  Maynardj  for  the  plaintiff. 
/?.  C,  Farrand,  E.  Hallj  and  C.  A,  Kenij  for  the  defendants. 

By  Court,  Cooley,  J.  We  are  not  satisfied,  from  the  evi* 
dence  in  this  case,  that  there  was  an  agreement  between  the 
parties  under  which  the  logs  in  controversy  were  to  be  charged 
to  the  plaintiff  in  account  The  weight  of  evidence  is  the 
other  way.  We  will  therefore  proceed  to  dispose  of  the  legal 
questions  raised. 

1.  The  application  of  the  defendants  for  leave  to  interpose 
the  defense  of  the  statute  of  limitations  after  having  pleaded 
the  general  issue  was  one  addressed  to  the  discretion  of  the 
court  below,  and  its  denial  cannot  be  reviewed  by  this  court. 
While  liberality  should  be  exercised  by  the  circuit  courts  in 
granting  amendments,  for  the  furtherance  of  justice,  yet  as  each 
application  must  depend  upon  its  own  circumstances,  and  can 
best  be  disposed  of  by  the  court  which  has  had  the  case  before 
it  from  the  commencement, -the  practice  has  wisely  vested  such 
court  with  a  power  of  final  disposition  with  which  we  have  no 
inclination  to  interfere. 

2.  The  proof  of  conversion  by  the  defendants  was  ample, 
and  we  have  no  doubt  of  the  right  of  the  plaintiff  to  maintain 
the  action  on  well-settled  principles.  The  logs  were  to  be 
boomed  at  Port  Huron,  and  divided  there.  Instead  of  com- 
plying with  their  contract  in  this  particular,  the  defendants 
took  the  logs  to  Trenton,  from  whence  their  return  to  Port 
Huron  for  the  purpose  of  delivery  to  the  plaintiff  was  imprac- 
ticable. Moreover,  they  set  up  a  claim  to  them  as  their  own 
exclusively  under  a  contract  of  purchase,  and  assumed  to  give 
the  plaintiff  credit  for  them  on  their  books.  The  case,  there- 
fore, is  not  simply  one  where  a  tenant  in  common  has  excluded 
the  co-tenant  from  a  joint  possession,  but  it  is  the  case  of  a 
co-tenant  bound  by  contract  to  divide  the  joint  property  at  a 
certain  place,  appropriating  it  altogether  to  his  own  exclusive 
use  under  a  claim  of  exclusive  right,  and  under  circumstances 
Tvbich  render  a  division  and  delivery  in  the  manner  agreed 
upon  practically  impossible.  The  case  is  within  the  principle 
of  Fiquet  v.  ilKiaon,  12  Mich.  328,  and  Webb  v.  Mann,  3  Id. 
139,  and  we  have  no  disposition  to  narrow  or  limit  those  decis- 
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ions  in  any  way.  The  greater  difficulty,  which  was  suggested 
on  the  argument,  of  dividing  logs  by  the  quantity  over  that  of 
dividing  wheat  is  one  of  degree  only,  and  cannot  affect  the 
principle. 

3.  There  is  nothing  upon  this  record  to  show  precisely  what 
rule  of  damages  was  adopted  by  the  circuit  judge,  and  while 
we  do  not  feel  called  upon  in  this  case  to  say  that  there  is  any 
inflexible  rule  applicable  to  all  cases  of  wrongful  conversion, 
we  think  that  where  there  are  no  special  circumstances  which 
require  a  different  measure  of  damages  to  be  applied,  it  ia 
proper  to  award  to  the  plaintiff  the  value  of  the  property  at 
the  time  of  conversion,  with  interest  firom  that  time;  in  other 
words,  to  award  to  him  a  sum  of  money  which  at  the  time  h* 
is  wrongfully  deprived  of  his  property  would  enable  him  to 
procure  an  equal  amount  of  the  same  value:  Kennedy  v.  WkU^ 
mUy  4  Pick.  466;  SargerU  v.  FranlMn  Ins.  Co.j  8  Id.  90  [19 
Am.  Dec.  316];  Pierce  v.  Benjaminj  14  Id.  856  [25  Am.  Dec 
806];  Greenfield  Bank  v.  LeavUt^  17  Id.  1  [28  Am.  Dec.  268]; 
Johnson  V.  5ttmner,  1  Met.  172;  Barry  v.  Bennett^  7  Id.  854; 
Fowler  v.  Oilman,  13  Id.  267;  Watt  v.  Potter^  2  Mason,  76; 
Banks  v.  Hatton^  1  Nott  &  McC.  221;  LiOard  v.  WhUaker,  S 
Bibb,  92;  Sproule  v.  Ford,  8  Litt  25;  Outton  v.  Barnes,  litb 
Bel.  Cas.  137. 

We  have  applied  this  rule  to  the  evidence  in  the  case,  and 
testing  by  it  the  result  arrived  at  by  the  circuit  judge,  we  are 
inclined  to  think  his  conclusion  as  near  correct  as  any  to  bo 
deduced  from  this  record.  The  defendants  had  credited  the 
plaintiff  with  475,054  feet  of  logs,  got  out  under  the  contract 
in  1855-56.  Leighton's  testimony  shows  261,000  feet  got 
out  in  1857-58,  of  which  only  26,463  were  credited.  While 
this  last  amount  would  be  subject  to  a  deduction  for  loss 
in  running  them  down,  we  may  fairly  offset  to  this  a  proba* 
bility  of  the  evidence,  all  of  which  comes  from  the  defend- 
ants or  their  witnesses  not  showing  the  full  amount.  At 
any  rate,  where  defendants  fail  to  give  account  of  the  quan- 
tity obtained,  and  the  plaintiff  is  obliged  to  rely  upon  uncer- 
tain oral  evidence,  it  is  not  proper  that  legal  intendments 
should  be  stretched  to  favor  the  party  in  default.  We  assume, 
therefore,  that  the  whole  amount  obtained  from  the  land  was 
436,054  feet,  which  is  very  far  below  the  estimates  of  those 
who  judged  by  the  standing  timber  or  the  stumps,  but  prob- 
ably much  nearer  correct.  Plaintiff  would  be  entitled  to 
two  fifths  of  this  amount,  or  174,422  feet.    The  logs  should 
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have  been  divided  during  the  season  of  1858,  when  their  value 
was  about  $7.76  per  thousand  feet.  Taking  the  Ist  of  Janu- 
ary,  1869,  as  the  time  of  conversion,  and  the  calculation  is  as 
follows: — 

174,422  feet,  at  $7.76 $1,861  77 

Intere6ttoNoveinb6rl8, 1866  (date  of  judgment)..       647  16 


The  total  is $1,998  98 

Or  $1.07  less  than  the  estimate  of  the  circuit  judge.  If  we 
fixed  upon  either  an  earlier  or  a  later  period  as  the  time  of  con- 
version, this  sum  would  be  slightly  increased;  as  if  fixed  earlier, 
there  must  be  a  computation  of  interest  for  a  longer  period, 
and  later  the  price  of  logs  advanced. 
The  judgment  must  be  affirmed,  with  ooBla. 

Habtin,  C.  J.  After  a  careful  examination  of  this  ease,  we 
find  no  error  in  the  judgment  of  the  circuit  judge.  If  any 
exists,  it  is  rather  to  the  favor  of  the  defendants  than  adverse. 
The  case  is  one  resting  almost  entirely  upon  tactSj  and  a  re- 
view of  them  would  be  of  no  value.  It  is  sufficient  to  say  that 
we  are  satisfied  with  the  judgment,  and  not  inclined  to  dis- 
turb it. 

The  evidence  of  conversion  is  ample.  The  fact  of  the  logs 
being  run  by  the  defendants  from  Port  Huron  to  Trenton  for 
their  own  purposes,  and  without  the  knowledge  or  consent  of 
the  plaintiff,  sufficiently  settles  this  question.  By  so  doing, 
the  property  was  placed  beyond  the  reach  of  the  plaintiff. 
They  bad  disenabled  themselves  to  perform  their  contract,  and 
thus  deprived  Ripley  of  his  proportion  of  the  logs.  The  fact 
of  removing  them  from  the  boom  at  Port  Huron,  and  running 
them  to  defendants'  mill  at  Trenton,  is  conclusive  of  this. 
There  could  be  no  other  intention  than  of  conversion:  See 
Webb  V.  MaiiTij  3  Mich.  139;  Weld  v.  OKrcr,  21  Pick.  559;  Lowe 
V.  Miller,  3  Gratt.  205  [46  Am.  Dec.  188];  AgnewY,  Johnsoriy 
17  Pa.  St  373  [56  Am.  Dec.  565];  and  Fiquet  v.  AUisouj  12 
Mich.  328  [86  Am.  Dec.  54]. 

The  question  as  to  the  application  to  amend  the  notice  so 
as  to  substantially  plead  the  statute  of  limitations  was  one 
clearly  within  the  discretion  of  the  court  below;  and  over  such 
we  have  no  power. 

For  myself,  protesting,  as  I  have  often  heretofore,  against  the 
jurisdiction  of  this  court  over  questions  of  this  kind,  I  concur 
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with  my  brethren  that  tnere  10  no  error  in  the  judgment  of  the 
court  below,  and  that  it  must  be  affirmed,  with  costs. 

The  other  justices  concurred  in  the  foregoing  opinions. 


DOOTBINS   THAT   THEBl  OAV    Bl    Ko    COKYXBSIOir    BITWEJUI    CO-TnTAirTI 

ftpplies  to  things  which  are  in  their  natore  ao  far  indiTisibla  that  the  ahara 
of  one  cannot  bo  diatingniahed  from  that  of  another,  and  not  to  aach  artidea 
aa  grmin  or  money,  which  are  auaoeptible  of  con^enieat  diviaion:  Fiquet  v.  Al- 
UaoUt  86  Am.  Dec.  64,  and  note  56,  citing  prior  caaea  upon  the  maintenance  of 
trover  by  one  co-tenant  against  another. 

MEA3U11B  or  Damaosb  nr  Tbotexh  See  Moody  ▼.  WhUneyt  61  Am.  Dee. 
239,  and  note  242;  Foroyth  v.  WeUa,  80  Id.  617.  Intereat  from  time  of  con- 
version, allowance  of:  See  Jiippey  v.  Miller,  62  Id.  177;  Clark  ▼.  WhUaber,  48 
Id.  160;  Lee  v.  Maihewe,  44  Id.  498;  Pridgm  v.  Strickland,  58  Id.  124;  Tkraa 
T.  LaO^rop,  73  Id.  306,  note  309.  The  principal  caae  ia  cited  to  the  point  tfaaft 
ordinarily  in  trover  the  proper  measure  of  damagea  ia  the  valne  of  the  prop- 
erty at  the  time  of  the  oanTeraion,  with  intereat  thereon*  from  that  date: 
Burk  V.  WM,  82  Mich.  179;  Rhemke  v.  CKaton,  2  Utah,  238. 

Thb  fbdigefal  GAn  u  OOMD  to  the  point  that  the  allowance  of  an  amend- 
ment to  the  notioe  attached  to  a  plea  ia  within  the  discretion  of  the  trial 
court,  and  not  anbject  to  review  on  error  except  where  it  ia  made  to  appear 
that  there  haa  been  an  abase  of  discretion:  Browne  v.  Moore,  S2  Mioh.  256; 
PolhenmeT.  Aim  Afbor  Sanimge  Bank,  27  Id.  51. 


Jaokbon  V.  Cleveland. 

lift  1CICHX«AH,  M.) 

Whibi  Ded>  eab  Bnof  Rboqbdxd,  ajtd  Oraktsb  has  Gohtitxd  Lakd  aa 
owner  onder  the  deed  with  the  concurrence  of  the  grantor,  thia  amoonta 
to  a  delivery,  though  the  deed  waa  made  without  the  knowledge  of  the 
grantee,  and  waa  never  actually  delivered  to  him. 

AssBNCx  or  GoirBn>XRATioN  zzr  Fact  is  kot  Sumcnnrr  without  Fraub 
OB  Mistakx  to  raise  a  resulting  trust  in  favor  of  a  grantor  who  has  con- 
veyed  by  fee^imple  deed  reciting  a  valuable  consideration.  So  held 
where  a  husband  and  wife,  being  about  to  separate,  conveyed  by  such 
deed  to  a  third  person  land  of  the  husband  in  order  to  avoid  queationa 
of  dower. 

Voluntabt  Dxxd  Pitbpobtino  to  be  tor  BiNEnciAL  UsB  or  GBAirm, 
and  made  deliberately  and  without  mistake  or  contrivance,  ia  binding 
upon  the  grantor  and  hia  heirs,  and  can  be  avoided  only  by  orediton  and 
others  having  superior  equities  to  the  grantee.. 

CoMMON-LAw  Rule  that  FEomcENT  without  CoNsiDEBATioir,  and  whieh 
declared  no  uses,  created  a  lesulting  use  to  the  grantor  waa  merely  teeb- 
aieal,  and  not  applicable,  where  a  consideration,  though  Ti^^tn^l 
recited,  or  beneficial  uses  in  favor  of  the  grantee  expressed 

Bill  in  equity.    The  opinion  states  the  case. 
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the  property  might  be  deeded  to  some  third  person,  and 
Cleveland  was  fixed  upon,  and  the  deed  executed  without  con- 
sulting him.  Two  witnesses  are  sworn  upon  this  transaction, 
and  it  does  not  appear  from  their  testimony  that  there  was 
anything  said  at  the  time  or  subsequently  about  what  was 
expected  to  be  the  nature  of  Cleveland's  holding.  There  is  no 
reason  to  believe  that  there  was  any  agreement  on  the  subject, 
and  Jackson  evidently  relied  upon  Cleveland  to  do  what  was 
to  be  done,  if  anything,  without  making  specific  terms  with 
him.  There  is  no  admission  of  Cleveland  that  any  one  had 
rights  which  could  be  enforced  against  him,  but  he  has  of- 
fered to  convey  the  property  upon  the  terms  of  making  pro- 
vision for  an  illegitimate  cliild  of  Jackson's,  which  the  hein 
refused  to  accept. 

The  case  stands  upon  the  simple  question  whether  such  a 
deed,  because  made  without  any  consideration  in  fact,  involves 
a  resulting  trust  in  favor  of  the  grantor.  This  deed  contains 
a  recital  of  consideration,  and  declares  the  uses  in  the  ordi- 
nary form  in  favor  of  the  grantee,  his  heirs  and  assigns,  in  fee. 
It  is  in  the  form  which  would  have  been  used  had  the  land 
been  bought  and  paid  for,  and  it  is  designed  upon  its  £ace  to 
represent  the  grantee  as  an  ordinary  purchaser.  The  object, 
in  fact,'  was  to  vest  in  him  an  indefeasible  legal  estate,  what- 
ever may  have  been  the  equities.  And  the  intention  to  do 
this  was  not  left  subject  to  revocation,  as  the  recording  of  the 
deed  was  made  with  an  express  purpose  of  having  Cleveland 
enabled  to  convey,  as  he  did  convey,  to  the  first  person  who 
became  a  purchaser  of  a  portion  of  the  estate.  The  equity, 
therefore,  which  is  relied  on  in  this  cause  depends  upon  the 
establishment  of  a  principle  that  a  voluntary  deed,  where  no 
consideration  in  fact  passes  to  the  grantor,  is  subject  to  a 
trust  in  his  favor,  and  no  beneficial  title  vests  in  the  grantee. 

This  claim  is  not  sustained  by  any  authority.  A  voluntary 
deed,  which  purports  to  be  for  the  beneficial  use  of  the  grantee, 
and  which  was  made  deliberately  and  without  mistake  or  con- 
trivance, does  not  diSer  from  any  other  deed  in  binding  the 
grantor,  and  can  only  be  attacked  by  those  having  superior 
equities  which  the  grantor  had  no  right  to  cut  off, — as  cred- 
itors, and  the  like.  The  only  case  approaching  it  is  that 
where  an  equity  is  raised  against  a  grantee  in  favor  of  the 
person  who  paid  the  purchase-money.  This  trust  is  now 
abolished  by  our  statutes  where  the  person  paying  the  money 
has  consented  to  the  deed  being  thus  made.     And  it  could 
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always  be  rebutted  by  sbowing  that  the  land  was  intended  to 
Test  beneficially:  PhiUips  ▼.  Crammondj  2  Wash.  C.  C.  441, 
445y  446;  Benbow  ▼.  Townsendy  1  Hylne  &  K.  606;  Madditon 
▼.  Andrew^  1  Ves.  Sr.  58.  And  in  Delarie  ▼.  Delane^  4  Brown 
Pari.  C.  268,  it  was  held  that  a  person  paying  purchase- 
money,  and  allowing  the  deed  to  be  made  to  another,  pre- 
claded  himself  from  setting  up  any  such  tmst  by  holding 
such  person  oat  as  the  real  owner,  and  witnessing  a  lease 
made  by  him  as  such.  Upon  this  principle,  the  action  of 
Jacob  Jackson,  in  procuring  Cleveland  to  deed  the  parcel  sold, 
would  have  rebutted  such  a  trust,  had  this  been  the  case  of  a 
purchase  by  one  person  in  the  name  of  another,  and  had  the 
statute  left  such  trusts  to  be  enforced.  The  presumed  inten- 
tion  to  claim  the  title  is  rebutted  by  acquiescence  in  the  asser- 
tion of  ownership.. 

This  doctrine  of  resulting  trusts  has  never  been  applied  to 
mete  voluntary  conveyances.  Mere  want  of  consideration  has 
never  raised  resulting  trusts  out  of  these:  Yov/ng  v.  Peachy,  2 
Atk.  266;  Uou^  v.  SpiUetj  2  Id.  148;  Leman  v.  WhiOey,  4 
Russ.  428;  StmrtefHtnt  v.  Stwrtevant^  20  N.  Y.  89  [76  Am.  Dec. 
871]. 

There  is  a  class  of  cases,  which  were  referred  to  upon  the 
argument,  which  depend  upon  the  common-law  rule  that  a 
fisoffment  without  consideration,  and  which  declared  no  usesi 
created  a  resulting  use  to  the  grantor, — or  in  other  words,  was 
practically  no  conveyance.  But  this  doctrine  has  been  held 
to  be  merely  technical  at  law  and  in  equity,  and  not  at  all  de- 
poident  upon  any  question  of  consideration.  It  rests  upon 
the  principles  underlying  the  second  great  class  of  resulting 
trusts,  where  a  trust  results  in  the  residue  of  all  estates  after 
the  uses  or  trusts  upon  which  they  are  conveyed  are  exhausted. 
And  accordingly,  either  the  mention  of  a  consideration,  al- 
though nominal,  or  the  declaration  of  uses,  will  prevent  any 

f  trust  resulting,  and  confirm  the  titie  in  the  feoffee:   Uoyd  v. 

I  Sjnllet,  2  Atk.  148;  Sanders  on  Uses  and  Trusts,  334,  335; 

'  2  Fonb.  Bq.  133;  1  Spence's  Eq.  449-451,  and  cases  cited.  A 
court  of  chancery  has  never  ventured  against  the  expressed 
will  of  the  donor,  appearing  on  the  face  of  the  deed,  to  "  take 
the  use  from  the  donee  and  give  it  back  to  the  donor;  in  other 
words,  uses  annexed  to  a  perfect  gift,  however  gratuitous,  were 
enforced":  1  Spence's  Eq.  450. 

We  have  found  no  authority  which  would  justify  us  in  rais* 
ing  a  trust  in  the  present  case.    Jackson  saw  fit  to  leave 
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Cleveland  UDtrammeled  bj  any  obligation.  Whether  he  has 
abused  confidence,  as  there  is  great  reason  to  believe,  or 
whether  he  was,  as  he  claims,  made  a  beneficiary  to  cut  off 
others,  is  not  material. 

The  other  questions  need  not,  therefore,  be  discussed.  The 
hUi  was  properly  dismissed,  and  the  decree  should  be  affirmed, 
with  costs. 

Martin  and  Christiancy,  JJ.,  concurred. 

CooLEY,  J.,  did  not  sit  in  this  case. 


Whisther  Truot  in  Favor  ov  Grantor  in  Dsbd  icat  be  SnofWN  bt 
Parol  Evidence  Which  Contradicts  Recital  or  Patmknt  in  Oonsidkba- 
TION  Clause.  —  It  is  nniversally  established  that  the  nsnal  cl&nse  in  a  deed 
ackuowledging  the  receipt  of  the  consideration  cannot  be  disproved  or  contra- 
dicted for  the  purpose  of  destroying  the  effect  and  operation  of  the  deed. 
The  grantor  is  by  such  clause  estopped  to  deny  that  a  consideFation  was  paid, 
and  thereby, to  show  that  the  grantee  was  intended  to  be  merely  a  trustee- for 
him.  An4  no  parol  evidence  can  be  admitted  for  that  purpose.  But  the  vaal 
preponderance  of  authority  supports  the  rule  that  for  all  other  purposes  parol 
eviden6(B  may  be  received  to  explain,  vary,  or  even  to  contradict,  the  con* 
sideration  clause  in  a  deed  of  conveyance:  Hill  on  Trustees,  4th  Am.  ed.,  178) 
4  Kent's  Com.  465;  3  Washburn  on  Real  Property,  4th  ed.,  377;  2  Devlin  on 
Deeds,  seo.  834;  Coiea  v.  8<mUby,  21  CaL  47;  Peck  v.  Vandenberg,  30  Id.  11| 
Hendrick  v.  CrowUy,  31  Id.  471;  Rhine  v.  EUan,  36  Id.  362;  BeldenT.  Seymcmr^ 
8  Conn.  304;  S.  C,  21  Am.  Dea  661;  Meeker  v.  Meeker,  16  Id.  383;  Roe  v. 
Jerwnt,  18  Id.  138;  WorraU  v.  Watereon,  7  Kan.  199;  PkUbrook  v.  Ddamo,  29 
Me.  410;  Ooodepeed  v.  Fuller,  46  Id.  141;  WUkmrnm  v.  8coU,  17  Mass.  249; 
Twomqf  v.  Orowley,  137  Id.  184;  Henderson  v.  ffendermmU  Bx're,  13  Mo. 
151;  HoUocher  v.  ffoOoeher,  62  Id.  267;  MeOomtOi  r.  Brtqfner,  63  Id.  461) 
AnU  8.  B.  V.  AtOCe  AdnCr,  80  Id.  199;  McCrw  r.  Purmort,  16  Wend.  4&H 
8.  C,  30  Am.  Deo.  103;  Merriam  v.  Baroen,  2  Bari>.  Oh.  232;  Sgukre  v.  Bor- 
der, 1  Fkdge,  494;  Bank  i/Umted  8taie»  r.  Hoimman^  6  Id.  526;  Barmm  r. 
ChOdB,  1  Sand.  58;  AWmmY.Kmrt^  2WattB,  185. 

Said  Cowen,  J.,  delivering  the  opinion  of  the  oonrt  in  McOrea  r.  Pmrmori^ 
mnpra:  "Lootdng  at  the  strong  and  overwhelming  balance  of  aatbority  as  col- 
lectible from  the  decisions  of  the  American  ooorts,  the  danse  in  questiaiiy 
•ven  as  between  the  ilhmiediata  parties,  comes  down  to  the  rank  of  jmnMi 
/oefe  evidsnoe,  ezoept  for  the  purpose  of  giving  dflfoot  to  the  opeimtivo  words 
of  the  oonvoyanoe.    To  that  end,  and  that  alone,  is  it  conclusive.'' 

And  Field,  J.,  delivering  the  opinion  of  the  court  in  Coke  v.  8oiMf,  21 
OaL  51,  said:  "The  consideration  clause  of  a  deed  is  not  conclusive.  It 
estops  the  grantor  from  alleging  that  he  executed  the  deed  without  considera- 
tion. It  oannot  be  oontradioted  so  as  to  defeat  the  operation  of  a  oonveyanoe 
according  to  the  purposes  therein  designated,  unless  it  be  on  the  ground  of 
fraud;  but  with  this  exception  it  is  open  to  explanation,  and  may  be  varied  by 
parol  proof." 

Daggett,  J.,  delivering  the  opinion  of  the  court  in  Belden  v.  Seipnomr,  8 
Conn.  312,  S.  C,  21  Am.  Dec.  661,  said:  "The  prinoipla  is  everywhere  nn- 
donbted  that  saoh  a  olaase  in  adeed  has  the  effect  to  prevent  a  resulting  tmsl 
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in  the  grantor.  Ha  is  forever  estopped  to  deny  the  deed  lor  the  wee  therein 
mentioned;  and  this  is  its  only  operation. " 

And  Napton,  J.,  in  delivering  the  opinion  of  the  court  in  Beitdenon  ▼.  ffen- 
dermm's  E!x*ra,  13  Mo.  152,  said:  "But  where  the  operation  of  the  deed  in 
respect  to  the  interest  or  estate  purporting  to  be  conveyed  is  sought  to  be 
affected,  such  testimony  is  inadmissible.  If  the  object  of  the  testimony  be  to 
alter  the  effect  of  the  deed  in  any  other  particular  except  the  mere  receipt,  it 
cannot  be  admitted." 

And  the  reasons  for  the  rule  are  thus  stated  by  Sawyer,  J.,  delivering  the 
opinion  of  the  court  in  Peek  v.  Vcmdenberg,  30  CaL  25:  "  It  was  not  necessary 
in  a  deed  of  bargain  and  sale  at  common  law  to  express  a  consideration;  but 
it  was  necessary  that  there  should  in  fact  be  a  consideration,  and  that  the 
oonsideration  should  be  a  valuable  as  contradistinguished  from  a  good  one. 
Without  a  valuable  consideration,  the  deed  of  bargain  and  sale  would  not 
raise  a  use;  and  if  there  were  none  in  fact,  and  none  expressed  in  the  deed,  and 
no  use  was  declared,  there  was  at  common  law  a  resulting  trust  in  favor  of 
the  grantor,  and  the  operation  of  the  deed  would  be  defeated.  If,  then,  the 
grantor  of  a  deed  of  bargain  and  sale,  which  expressed  a  money  consideration, 
should  be  permitted  to  prove  by  parol  testimony  that  no  money  was  in  fact 
paid,  he  would  be  permitted  to  show  in  opposition  to  the  deed  itself  that  he 
had  made  no  conveyance  of  a  beneficial  interest  at  all,  and  thereby  prevent 
any  beneficial  estate  from  passing  from  him  by  the  deed.  This  the  policy  of 
the  law  would  not  permit  him  to  do^  and  he  was  held  estopped  by  his  deed 
from  showing  the  fBct  for  the  purpose  of  preventing  his  deed  from  operating 
to  pass  an  estate." 

In  the  absence  of  frand,  accident,  or  mistake,  however,  the  grantor  in  an 
absolute  conveyance  reciting  a  valuable  consideration  and  acknowledging  its 
receipt  is  precluded  from  showing  by  parol  evidence  that  the  grantee  was  to 
hold  the  property  thereby  conveyed  as  trustee  for  the  grantor:  Hill  on  Tms* 
tees,  4th  Am.  ed.,  178;  Lemon  v.  WhUky,  4  Boss.  423;  Ru8$  v.  Mebms,  16 
CaL  360;  MamUl  v.  Walermm,  7  Kan.  199;  PkUhxxik  v.  I>etano,  29  Me.  410; 
Clark  V.  DeOon^  12  Gush.  689;  Trqfton  v.  Howes,  102  Mass.  533,  541;  Been 
V.  Been,  22  Mich.  42;  Mane  v.  Shattuck,  4  N.  H.  229;  S.  C,  17  Am.  Dec 
419;  Oravee  v.  Oravee,  29  Id.  129;  FarrmgUm  v.  Barr,  36  Id.  86;  Movan  v. 
JToyi,  1  Johns.  Oh.  339;  Orma  v.  Towtuend,  2  Hill,  554;  S.  0.  in  court  of 
errors,  2  Benio^  336;  BaMnn  v.  Bathbun,  6  Barb.  98;  SUuJspote  v.  Bobbins^ 
47  Id.  212;  BoiUm  v.  /odb,  6  Bobt.  166;  Beach  v.  Cook,  28  N.  T.  608; 
Squire  v.  Harder,  1  Paige,  494;  Wilkinaon  v.  WUkhmm,  2  Dev.  Eq.  376. 

Whxrs  Convetanox  was  Voluktabt,  it  was  at  one  time  thought  that 
a  trust  in  favor  of  the  grantor  might  be  shown,  but  it  has  been  long  since 
firmly  established  that  no  trust  results  to  a  grantor,  even  though  he  conveys 
his  estate  without  a  consideration:  Hill  on  Trustees,  4th  Am.  ed.,  170;  Perry 
on  Trusts,  sec.  162;  2  Devlin  on  Deeds,  sec.  1189;  HuteMns  v.  Lee,  1  Atk. 
447;  Lloifd  v.  Spillet,  2  Id.  150;  Young  v.  Peachy,  2  Id.  257;  Cook  v.  Fottniam, 
3  Swanst.  590;  Pamell  v.  HingeUm,  3  Smale  k  G.  337;  Clavermg  v.  Clavering, 
2  Vem.  473;  Jeffreys  v.  J^reys,  1  Craig  &  P.  138;  Lemon  v.  WhUley,  4  Boss. 
423;  BandaU  v.  Ghent,  19  Ind.  271;  PhiJbrook  v.  DeUtno^  29  Me.  410;  Qoff  v. 
Bohrer,  35  Md.  327;  Tttamb  v.  MorHU,  10  Allen,  15;  Bunn  v.  Winthrop, 
1  Johns.  Ch.  329;  Bank  qf  United  States  v.  Housman,  6  Ptuge,  626;  M'Mer  ▼. 
WUson,  15  Ohio,  108.  Hill,  in  his  work  on  trustees  (4th  Am.  ed.),  at  page  170, 
nses  the  following  language,  which  is  expressly  approved  in  Perry  on  Trusts, 
sec.  162:  "  It  may  therefore  be  stated  as  the  clear  result  of  the  authoritiei 
that  where  a  person,  being  a  stranger  in  blood  to  the  donor,  and  a  fortiori 
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if  eomieoltd  with  him  by  Uood,  is  in  ^omomdtm  of  an  eiteto  vnder  a  rohm- 
tary  odnTayanoe  dnly  executed,  the  mere  fact  of  hia  being  a  ▼olnnteer  will  not 
of  itself  create  any  presumption  that  he  is  a  trostee  for  the  grantor;  bat  he 
will  be  considered  entitled  to  the  enjoyment  of  the  beneficial  interest^  onlsM 
that  title  is  displaced  by  sofficient  evidence  of  an  intention  on  the  part  of 
the  donor  to  create  a  trust  And  he  need  not  bring  proofs  to  keep  his  es- 
tate, but  the  plaintiff  most  bring  proofs  to  take  it  from  him."  Nor  can  the 
non-payment  of  a  nominal  consideration  expreased  in  a  deed  be  proved  to 
defeat  the  operation  of  the  deed:  Draper  v.  Shoot,  26  Mo.  197;  HofmSbtU  A 
8t  J,  IL  R,  Co,  V.  Qreen,  68  Id.  169;  Mtriam  ▼.  Harmn,  2  Barb.  Ch.  232. 
And  a  failure  to  pay  a  valid  conaideiFation  does  not  render  the  deed  void,  bat 
famishes  the  grantor  a  right  of  action  for  the  ttlpiilated  oonaidiiration;  Xajb 
V.  Oray,  35  Iowa»  459. 

What  CovsnTom  Such  Faaud  ab  will  Jjsgrm  Aiwniwiioif  or  Pabci» 
Btidbnoi  to  Establish  Tbubt  pob  BnmiT  ov  Gbaktob. — This  ia  a 
question  which  it  is  exceedingly  diJBicalt  to  determine  satisfaotorily,  and  it 
teems  impoasiUe  to  reconcile  some  of  the  earlier  cases  on  the  snbject.  The 
anxiety  of  courts  of  equity  to  do  juatioe  in  the  pecoliar  circumstanoei  ct 
particular  cases  has  often  impelled  them  to  take  liberties  with  the  provisioos 
of  the  statute  of  frauds,  which  are,  to  say  the  leasts  at  yarianoe  wiUk  oar 
modem  views  aa  to  the  proper  province  of  the  courts.  And  very  eminent 
judges  have  given  utterance  to  principles  which  if  applied  generally  woald 
give  great  latitude  in  the  admission  of  parol  evidence  in  cases  where  fraud  is 
alleged.  Thus,  Lord  Hardwicke,  in  the  case  of  Jieuh  v.  Kermeffolf  1  Ves.  Sr. 
125,  said:  "The  statute  should  never  be  understood  to  protect  fraud;  and 
therefore  whenever  a  case  is  infected  with  fraud,  ....  the  court  will  not 
suffer  the  statute  to  protect  it  so  as  that  any  one  should  run  away  with  a 
benefit  not  intended."  And  see  WaOoer  v.  Walker,  2  Atk.  98w  Lord  Chan- 
cellor Parker,  in  Moniaatte  v.  MaxweU,  1  P.  Wms.  620^  said:  "  Li  cases  of 
fraud,  equity  should  relieve,  even  against  the  words  of  the  statute."  Lord 
Chancellor  Thurlow,  'mShdbowme  v.  Inehiquiin,  1  Brown  Ch.  350,  said:  "The 
moment  you  impeach  a  deed  for  fraud,  you  must  either  deny  the  effect  of 
fraud  on  the  deed,  or  you  cannot  but  be  under  the  necessity  of  admitting 
evidence  to  prove  it."  And  Judge  Story,  in  the  case  of  Jenkma  v.  Eldredge, 
3  Story,  290,  said:  "The  rule  in  equity  always  has  been  that  the  statute  is 
not  allowed  as  a  protection  of  fraud,  or  as  a  means  of  seducing  the  unwary 
into  false  confidence,  whereby  their  intentions  are  thwarted  or  their  interests 
betrayed."  Lord  Westbury,  in  the  recent  case  of  MeCormiek  v.  Orogan, 
L.  R.  4  Eng.  k  Ir.  App.  82,  89,  says  in  more  guarded  language:  "A  court 
of  equity  proceeding  on  the  ground  of  fraud  converts  the  party  i^io  has  com- 
mitted it  into  a  trustee  for  the  party  who  ia  injured  by  that  fraud. "  Taking 
these  strong  expressions  with  the  fact  thus  stated  by  Hill,  —  "The  court  has 
never  ventured  to  lay  down  as  a  general  proposition  what  shall  constitute 
fraud,  nor  can  any  invariable  rule  be  established  on  this  point ":  Hill  on 
Trustees,  4th  Am.  ed.,  224;  Perry  on  Trusts,  sec.  169,  — the  difficulty  of  de- 
ducing any  satisfiMtory  rale  on  the  subject  under  consideration  will  be  seen. 
Some  of  the  esrly  Rngliah  chancery  cases  illustrate  the  lengths  to  which  courts 
of  equity  in  that  country  have  gone  in  admitting  evidence  in  case  of  alleged 
fraud.  In  Hutehint  v.  Lee,  1  Atk.  447,  a  bill  was  filed  to  set  aside  an  assign- 
ment of  a  leasehold  estate,  and  all  other  the  estate  and  effects  of  the  plainti^ 
upon  a  suggestion  that  the  same  was  never  intended  as  an  absolute  assign- 
ment for  the  benefit  of  the  defendant,  but  made  only  to  ease  the  plaintiff 
of  the  tzoable  of  managing  his  own  oonoems  at  that  time,  and  subject  to  a 
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trust  for  tho  benefit  of  the  plaintiff  if  he  ■honld  afterwudi  be  in  a  capacity 
of  taking  care  of  his  own  affiun.  No  trnat  of  any  kind  appeared  on  the 
face  of  the  assignment^  bat  npon  the  whole  cironmstanoes  of  the  case, 
the  annuity  resenred  to  the  plaintiff  being  by  no  means  an  equivalent  to  the 
estate  so  disposed  of^  the  recital  in  the  deed  of  assignment  that  the  plaintiff 
was  under  a  disability  at  that  time  of  taking  care  of  his  own  affsurs,  all  the 
effects  in  general  being  assigned  as  well  as  the  leasehold  estate,  and  after  a 
general  covenant  in  the  deed  from  the  defendant  to  indemnify  the  plaintiff 
against  any  breach  of  covenant  in  the  original  lease,  and  a  special  reservatioa 
to  the  plaintiff  of  all  the  timber,  ete.,  and  he  to  set  out  and  allow  timber  for 
the  repair  of  the  estate,  and  other  drenmstanoes  raised  a  strong  presump- 
tion of  a  trust  intended.  Lord  Chancellor  Hardwicke  admitted  parol  evi- 
clence  to  explain  thia  transaction,  namely,  declarations  by  the  defendant  at 
the  time  the  %ed  of  assignment  was  executed,  and  afterwards  amounting  to 
an  acknowledgment  of  such  a  trust  as  the  plaintiff  now  insisted  on.  His 
lordship  said  such  evidence  was  consistent  with  the  deed,  as  there  was  all 
the  appearance  of  an  intended  trust  upon  the  face  of  it;  but  though  there 
eould  not  be  a  parol  declaration  of  trust  since  the  statute  of  frauds,  yet  thia 
evidence  was  proper  in  avoidance  of  fraud,  which  was  there  intended  to  be 
put  on  the  plaintiff^  for  the  defendant's  design  was  absolutely  to  deprive  the 
plaintiff  of  all  the  benefit  of  his  estate.  This  case  is  referred  to  by  Judge 
fitory  in  Hardintg  v.  WheaUm,  2  Mass.  389,  as  a  case  resembling  that,  al- 
though not  so  strong  or  pressing.  The  case  of  Young  v.  Peachy,  2  Atk.  25^ 
held  that  where  a  father  obtained  an  absolute  conveyance  from  his  daughter 
in  order  to  answer  one  particular  purpose,  and  he  afterwards  used  it  for  an- 
other, a  court  of  equity  will  relieve  under  the  head  of  fraud. 

The  facts  in  this  case  were  these:  Zaocheus  Bredon  was  in  possession  of 
certain  real  estate  under  a  devise  from  his  father  giving  him  an  estate  therein 
lor  life,  remainder  to  his  first  and  other  sons  in  tail,  remainder  to  his  daughters 
and  their  heirs,  and  in  case  they  died  without  issue,  then  to  the  survivor  or 
survivors  of  their  heirs.  He  had  no  sons,  but  had  issue  two  daoghters,  one 
of  whom,  Lydia,  was  married  to  the  plaintiff  Toung,  and  the  other,  Margaret^ 
was  married  to  one  Joseph  Fox.  Her  father  represented  to  Margaret  that  it 
would  be  for  her  benefit  to  join  in  a  common  recovery  of  the  moiety  of  the 
premises  so  limited  in  remainder  in  tail  to  her,  and  desired  her  to  persuade 
her  husband  to  join  in  the  same,  and  at  the  same  time  promised  her  that  he 
wocdd  take  the  estate  so  to  be  created  by  the  recovery  and  deed  to  declare 
the  uses  thereof  as  a  trustee  only  for  her  and  her  heirs,  and  that  the  open^ 
tion  of  law  would  be  such  thereupon,  he  not  paying  any  consideration  there- 
for, and  that  he  would  not  claim  or  insist  upon  any  advantage  thereby.  A 
recovery  wss  accordingly  suffered  of  this  moiety,  in  which  Margaret  and  her 
hnsband  were  vouched,  and  a  deed  was  perfected  in  which  they  were  parties, 
and  the  recovery  was  thereby  declared  to  be  to  the  use  of  Zaccheus  and  his 
heirs,  but  no  consideration  was  paid  to  Margaret  and  her  husband.  Zaccheus 
snboequently  became  a  bankrupt  and  afterwards  died,  and  Margaret  and  her 
hnsband  died  shortly  after,  without  issue  and  without  having  made  any  dis- 
position of  this  moiety.  The  defendant  Peachy  was  the  assignee  in  bank- 
ruptcy of  Zaccheus.  The  bill  was  brought  by  Lydia  and  her  husband  against 
the  assignee  and  against  a  mortgsgee  of  the  estate  under  a  mortage  ftom 
Zaccheus  after  he  got  possession  of  this  moiety  under  the  recovery,  praying 
among  other  things  that  the  recovery  might  be  set  aside  as  being  unduly  ob- 
tained, and  that  the  plaintifls  might  be  allowed  to  redeem  the  mortgage,  as 
this  moiety  had  descended  and  of  right  belonged  to  the  plaintiff  I^dia  and 
Ax.  Dnc.  Vol.  XC— 18 
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hn  heirs.  Lord  dumoellor  Hardwicke  held  that  the  pUintiflb  oould  not  be 
reliered  under  the  notion  of  a  trust,  bat  that  they  had  a  proper  groond  to  be 
relieved  upon  under  the  head  of  fraad.  In  the  oonrse  of  his  opinun  he  said: 
"It  manifestly  appears  the  conTeyance  from  Fox  and  his  wife  was  obtained 
in  order  to  answer  one  particular  purpose,  but  that  the  father  has  attempted 
to  make  use  of  it  for  a  very  difierent  one;  and  there  have  been  a  great  many 
cases,  ever  since  the  statute  of  frauds,  where  a  person  has  obtained  an  abso* 
lute  conveyance  fi'om  another,  in  order  to  answer  one  particular  purpose,  bat 
has  afterwards  made  use  of  it  for  another,  that  this  court  has  relieved  under 
the  head  of  fraud;  for  a  practice  of  this  sort  is  a  deceit  and  fraud  whidi  this 
court  ought  to  relieve  against^  the  doing  it  is  mabis  dolus,  and  that  appears 
to  be  the  present  case."  In  Deoeni^  v.  Bairns,  Free.  Oh.  4,  a  copyholder  by 
his  will  intending  to  give  his  godson  the  greater  part  of  his  estate,  was  per- 
suaded by  his  wife  to  nominate  her  to  the  whole,  and  that  shtf  would  give  the 
godson  the  part  designed  for  him.  After  the  husband's  death  she  refused  to 
do  as  she  had  promised,  but  it  was  decreed  against  her,  notwithstanding  the 
statute  of  frauds.  AU  the  conmussioners  were  of  opinion  for  the  plaintiff 
and  said  they  decreed  it  not  as  an  agreement  or  a  trusty  but  as  a  fraud. 

When  we  turn  from  these  adjudications  to  the  consideration  of  some  mod* 
em  American  decisions  on  this  subject^  we  find  a  much  clearer,  and  as  it 
seems  to  us  a  more  just  and  satisfactory,  solution  of  this  perplexing  question. 
In  the  case  of  RasdaWs  AdvCrs  v.  HasdaU,  9  Wis.  379,  it  appears  tiiat  the 
plaintifb'  intestate,  Abel  Rasdall,  having  in  an  encounter  dangerously  wounded 
a  man,  and  being  apprehensive  of  arrest  and  prosecution,  and  desirous  of  so 
arranging  his  affairs  that  he  might  escape  from  the  country,  conveyed  his 
real  estate  to  the  defendant,  his  brother,  by  a  deed  absolute  on  its  face,  and 
purporting  to  be  for  a  consideration  of  two  thousand  dollars.  The  suit 
brought  to  enjoin  the  defendant  from  proceeding  in  a  suit  to  recover 
sion  of  the  property  so  conveyed,  and  to  compel  him  to  convey  to  the  plain- 
tiffs. The  ground  set  forth  for  relief  was  that  the  conveyance  was  without 
consideration,  and  that  the  defendant  agreed  to  hold  the  property  in  trust 
for  the  use  and  benefit  of  the  grantor  and  his  heirs.  The  court  were  satisfied 
from  the  evidence  presented  that  the  conveyance  was  made  by  the  deceased 
under  the  circumstances  and  with  the  understanding  set  forth  in  the  bilL 
But  the  court  held  that  as  the  deed  was  made  absolute  to  the  defendant,  with- 
out any  mistake  or  fraud  on  his  part,  his  mere  refusal  to  perform  the  trust 
was  not  such  a  fraud  as  would  justify  the  admission  of  parol  evidence  and 
the  enforcement  of  the  trust,  because  the  law  forbade  the  court  to  be  in- 
formed that  there  was  a  trust  by  that  kind  of  evidence.  Fisine,  J.,  in  delivo 
ering  the  opinion  of  the  court,  said:  "We  do  not  feel  called  upon  to  cite 
authorities  to  show  that  in  the  absence  of  fraud,  accident,  or  mistake,  parol 
evidence  cannot  be  received  to  prove  that  a  deed  absolute  on  its  face  was 
given  in  trust  for  the  benefit  of  the  grantor;  and  we  have  not  been  able  to 
find  anything  in  this  case  to  make  it  an  exception.  We  cannot  see  why,  if 
this  evidence  is  to  be  received  to  establish  this  trusty  every  other  deed  in  th* 
state  may  not  be  shown  by  parol  to  have  been  given  upon  trusty  and  the  stat- 
ute of  frauds  be  entirely  annulled. 

'*  But  the  counsel  for  the  complainants,  seeming  consdons  of  the  difilcnlty 
of  sustaining  the  admissibility  of  this  evidence  for  the  purpose  of  establishing 
the  trust,  yet  contended  that  although  inadmissible  for  that  purpose  directly, 
it  should  be  admitted,  and  the  relief  granted  on  the  ground  of  fraud.  This 
presents  a  question  of  very  great  importance,  and  in  view  of  the  authoritie* 
on  the  subject,  of  no  little  difficulty.    There  is  no  donbt  that  if  aay  frand 
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had  boen  alleged,  by  mauis  of  wluch  the  defendant  proonred  the  oonyeyaiiM 
from  his  brother  to  himself,  or  any  mistake  by  which  the  iastnunent  waa 
made  absolute,  instead  of  expressing  the  trust  intended,  parol  evidence  woold 
have  been  admissible  to  show  such  f  rand  or  mistake.  This  oonveyanoe  would 
thus  stand  upon  the  same  footing  with  all  other  contracts,  and  comes  within 
the  c<mceded  power  of  courts  of  equity  to  inquire,  by  parol  evidenoe,  into 
frauds  or  mistakes  in  their  procurement  or  execution. 

**  But  no  such  frand  or  mistake  is  alleged  here.  On  the  contrary,  it  appean 
from  the  whole  tenor  of  the  complaint  that  the  couTeyanoe  was  made  by 
Abel  Rasdall  upon  his  own  motion,  and  without  any  solicitation  or  instigi^ 
tion  of  the  defendant,  and  tha>t  it  was  intended  to  be,  as  it  is,  absolute  on  iti 
face.  The  only  fraud  alleged,  therefore,  is  that  the  defendant  is  now  claiming 
the  property  in  violation  of  the  parol  trust,  and  whether  that  constitutM 
such  a  fraud  as  will  justify  a  court  of  equity  in  overturning  the  written  con* 
tract  of  the  parties  is  the  question  presented. 

"  It  cannot  be  denied  that  if  the  court  can  by  any  legal  means  arrive  at  the 
existence  of  the  parol  trusty  then  the  violaticm  of  it  by  the  defendant,  in 
wresting  their  inheritance  from  the  family  of  his  dead  brother,  is  most  grossly 
fraudulent.  And  to  avoid  such  injustice,  courts  of  equity  have  frequently 
seized  upon  the  slightest  circumstances  connected  with  the  procurement  of 
the  conveyance  to  avoid  the  operation  of  the  statute  of  frauds.  And  there 
are  cases  the  principle  of  which  would  warrant  the  assertion  that  the  at- 
tempt by  the  defendant  to  daim  the  rights  which  this  deed  on  its  face  givee 
him  contrary  to  this  parol  trust  is  such  a  fraud  as  would  justify  the  relief 
upon  parol  evidence.  But  I  confess  my  inability  to  see  how  upon  principle 
this  position  can  be  sustained  consistentiy  with  a  due  observance  of  the  stat- 
ute. Placing  the  relief  in  such  oases  upon  the  ground  of  fraud  is  implied  by 
admitting  that  the  parol  evidence  cannot  be  admitted  to  establish  the  trusi 
for  the  purpose  of  enforcing  it  directly  as  a  trust.  And  this  is  also  expressly 
admitted.  But  it  seems  apparent  to  my  mind  that  to  say  in  such  a  case  iM 
shall  be  admitted  to  establish  the  fraud  is  equally  a  violation  of  the  statute^ 
because  the  fraud  consists  only  in  the  refusal  to  execute  the  trust.  The  court 
therefore  cannot  say  that  there  is  a  fraud  without  first  sayiug  that  there  is 
a  trust.  And  the  parol  evidence,  if  admitted,  must  be  admitted  to  establish 
the  tmst,  in  order  that  the  court  may  charge  the  party  with  fraud  in  setting 
up  his  claim  against  it.  Conceding,  then,  that  they  cannot  execute  the  trust 
directly  in  such  case,  because  it  cannot  be  proved  by  parol,  is  it  not  a  mere 
evasion  of  the  statute  to  say  that  they  will  allow  it  to  be  proved  by  parol  for 
the  purpoee  of  enforcing  it  indirectly,  by  charging  the  party  with  fraud  for 
refusing  to  execute  it  7  Such  a  course  does  not  relieve  the  court  from  the 
charge  of  violating  the  statute,  but  subjects  it  to  the  odium  of  an  attempted 
but  unsuccessful  evasion. 

"  It  may  be  said  that  fraud  ought  not  to  be  tolerated.  That  is  very  tne^ 
but  that  is  not  the  question.  The  question  is,  whether  the  court,  without 
violating  the  law,  can  get  at  the  frand.  There  is  no  doubt  that  trusts  ought 
to  be  enforced;  but  that  is  not  a  sufficient  reason  for  admitting  parol  evidence 
to  establish  them.  When  the  party  offers  this,  the  court  sa3rs,  No;  the  law 
forbids  it.  So^  however  desirable  it  may  be  to  prevent  fraud,  if  the  fraud 
cannot  be  established  except  by  first  showing  a  trust  by  parol,  is  not  the  same 
answer  applicable  7  If  not,  it  is  difficult  to  see  that  tiie  statute  of  frauds  is 
to  have  any  practical  effect;  for  although  trusts  and  agreements  contrary  to 
the  written  contracts  of  parties  cannot  be  proved  by  parol  so  as  to  be  enforced 
■a  such,  yet  they  may  be  proved  and  held  of  sufficient  force  to  bharge  the 
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party  with  fnuid  in  not  obserring  them.  And  the  result  is  practically  the 
same.  It  is  for  the  courts  to  say  to  the  parties:  'These  agreements  are  not 
▼alid,  not  binding;  we  cannot  compel  you  to  observe  them;  yet  if  you  do  not 
observe  them  without  being  compelled,  we  will  hold  that  to  be  a  fraud  on 
your  XNtrt,  and  for  the  fraud  will  compel  you  to  execute  them.'  It  is  impos- 
sible to  reconcile  with  pi*inciple  very  many  of  the  adjudications  upon  the 
statute  of  frauds.  Courts  seem  to  have  been  so  intent  upon  administering 
justice  in  the  particular  case  that  they  have  frequently  lost  sight  of  its  pro- 
vision, and  their  action  has  often  amounted  to  littie  less  than  the  exercise  of 
the  right  to  repeal  or  suspend  its  operation  whenever  they  deemed  that  the 
real  justice  of  the  case  required  it.  But  the  progress  of  adjudication  upon 
the  subject  has  been  marked  by  many  strong  protests  against  the  wide  de- 
parture from  principle,  and  the  regrets  expressed  by  courts  that  it  had  ever 
obtained.  And  the  current  of  modem  authority  is  in  favor  of  returning  to 
the  due  observance  of  the  provisions  of  this  law,  according  to  their  obvious 
intent.  But  the  distinction  between  fraud  in  procuring  a  conveyance,  and 
that  which  arises  only  from  the  refusal  to  execute  a  parol  trust  or  agreement^ 
connected  with  a  conveyance  obtained  without  fraud,  is  not  only  dear  upon 
principle,  but  is  not  without  sanction." 

In  Bonham  v.  Craig ^  80  N.  0. 224,  the  grantor  conveyed  to  the  grantee  for 
expressed  consideration  of  two  thousand  one  hundred  dollars,  although  in 
ality  no  consideration  was  paid,  certain  lands,  as  the  plaintiff  alleged  upon  the 
express  oral  agreement  that  upon  the  grantor's  return  to  the  s^te  the  grantee 
should  reoonvey  to  him,  and  that  the  grantee  should  have  no  beneficial  in- 
terest therein  unless  the  grantor  should  die  before  he  should  return  to  the 
state.  It  was  held  that  the  parol  agreement  of  the  grantee  to  reconvey  the 
land,  made  at  the  time  it  was  conveyed  to  him  by  a  deed  absolute  on  its  face, — 
sio  accident,  fraud,  mistake,  or  undue  advantage  being  alleged,  —  could  not 
1>e  enforced  upon  parol  evidence;  and  that  no  such  evidence  was  competent 
to  set  up  and  attach  the  agreement  to  the  conveyance  as  a  trust  or  otherwise. 
Said  Smith,  0.  J.,  in  delivering  the  opinion  of  the  court:  "Nor  will  it  avail 
the  plaintiff  to  treat  the  alleged  agreement  as  raising  a  trust  which,  not  being 
within  our  statute  of  frauds,  may  be  enforced  upon  sufficient  parol  proof. 
TThe  case  made  in  the  complaint  on  which  relief  is  sought  is  the  omission  to 
insert  in  the  deed  a  clause  limiting  the  estate  conveyed  upon  the  grantee's 
undertaking  to  restore  the  property,  and  reoonvey  titie  when  the  grantor  re- 
turned, and  the  equity  arising  out  of  his  refusal  to  do  so.  This  is  not  a  trust 
within  the  scope  of  any  of  the  numerous  adjudications  to  which  our  attention 
was  called  in  the  elaborate  argument  of  counsel.  It  involves  the  question  of 
the  admissibility  of  evidence  outside  of  the  deed  to  control  its  operation,  and 
impose  upon  the  grantee  an  obligation  on  the  contingency  which  has  hap- 
pened to  reoonvey  the  land.  Upon  principle  and  authori^,  we  think  this 
cannot  be  done.'* 

In  Fouiy  v.  Fmtty,  34  Ind.  433,  the  complaint  charged  "  that  the  defendant, 
with  the  fraudulent  intent  to  deprive  said  Amos  of  said  land,  represented  to 
faim  that  if  he  would  convey  said  land  to  him  (defendant)  by  deed  in  fee- 
simple,  he,  the  defendant,  would  hold  the  same  in  trust  for  said  Amos  and 
Jane,  and  would  reconvey  the  same  to  said  Amos  at  any  time  on  request,  or 
in  case  of  his  death,  to  said  plaintiff;  that,  trusting  to  said  representation^ 
the  said  Amos  and  Jane,  upon  said  day,  without  any  consideration  whatever, 
•ither  good  or  valuable,  executed  to  the  defendant  an  unconditional  warrant 
deed."  Pettiti  0.  J.,  delivering  the  opinion  of  the  courts  referring  to  this 
aUegatimi,  said:  "  This  is  not  suoh  a  fraudulent  representation  as  will  avoid  a 


Oct.  1866.]  Jackson  v.  Cleveland.  277 

deod.  Repraaentatioiui  upon  which  fraud  caa  be  predioatod  imut  be  of  an 
ezistiiig  fact,  or  of  a  'act  alleged  to  exiat^  and  not  a  mere  promise  to  do  aome- 
ihing  afterwarda."  In  Ifewton  ▼.  Tafhr,  32  Ohio  St.  899,  it  waa  decided 
that  where  the  defendant  partioipatee  in  bringing  abont  the  arrangement,  in- 
dnoea  the  reeolt,  and  takes  in  confidence  what  he  cannot  retain  without  bad 
faith  and  fraud,  he  becomes  a  trustee  by  yirtue  of  his  own  wrongful  acta. 
And  the  trust  in  such  a  case  may  be  prored  by  paioL 

From  these  dedsions,  and  others  cited  below,  the  following  propositiona 
seem  to  be  deducible:  1.  In  the  absence  of  fraud,  accident,  or  mistake,  parol 
evidence  ih  inadmissible  to  establish  a  trust  in  land  oonreyed  by  an  absolute 
deed:  Dwm  v.  Dumty  82  Ind.  42;  Mtmxiil  ▼.  TnU^,  91  Id.  96;  Pemdngton  ▼. 
Floek,  93  Id.  378;  Broton  r.  Ocmbi,  29  K.  J.  L.  36;  BM  v.  Morriton,  12  Wis. 
138;  Sweet  y.  MUehell^  15  Id.  641;  Butkr  ▼.  Builer,  46  Id.  43i)  P<we^  ▼.  AmeH' 
can  ItiM,  Co.,  56  Id.  221;  Betes  ▼.  Voebmrg,  59  Id.  532.  A  parol  trust  is  not» 
however,  an  absolute  nullity,  but  is  simply  void  at  the  election  of  the  trustee. 
If  he  executes  it,  the  courts  will  protect  him  in  so  doing,  and  as  fitf  aa  poesi* 
ble,  will  protect  the  beneficiaries  in  the  enjoyment  of  the  fruits  thereof:  Karr 
▼.  Wcuhbume,  56  Wis.  303.  2.  A  false  representation  upon  which  fraud  may 
be  predicated  must  be  of  an  existing  fact,  or  a  fact  alleged  to  exist  at  tlia 
time,  and  cannot  consist  of  a  promise  to  be  performed  in  the  future:  Preaf- 
deni  and  TnuUee  of  ffarUvUle  UmvereUy  v.  ffamiUtm,  39  Ind.  352;  Noble  v. 
State,  39  Id.  352;  State  v.  Prather,  44  Id.  287;  Adkbu  v.  AdHne,  48  Id.  12; 
Hayes  ▼.  Burham,  51  Id.  130;  Reagan  v.  Hadley,  53  Id.  509;  WelsbilUgv,  Dien^ 
hart,  65  Id.  94;  Burt  v.  Bowies,  69  Id.  1;  BetheUv,  BetheO,  92  Id.  318;  Oatla- 
ghtr  y.  Brunei,  6  Cow.  347.  Even  an  unconscientious  refusal  to  perform  an 
alleged  promise  to  reconvey  is  not  in  itself  such  a  fraud  as  can  displace  tha 
statute  of  frauds:  Johnston  v.  La  Motte,  6  Rich.  Eq.  347.  3.  Where  there  la 
fraud  in  the  obtaining  of  the  conveyance,  or  in  the  means  used  to  secure  ita 
execution  in  the  particular  manner  in  which  it  is  executed,  or  where  by  acei- 
dent  or  mistake  the  deed  fails  to  express  the  real  intention  of  the  partiea^ 
parol  evidence  may  be  admitted  for  the  purpose  of  afibrding  relief  to  the 
party  injured:  Kennedy  v.  Kennedy,  2  Ala.  571;  Shrine  v.  Simmons,  11  Qa.  401; 
ffoge  V.  ffoge,  1  Watts,  163;  Johnston  v.  La  MotU,  6  Rich.  Eq.  347. 

Whxrb  Fraud  is  Chaboid,  the  bill  must  allege  it  clearly  and  distinctly  t 
Perry  on  Trusts,  sec.  226;  Imham  v.  Child,  1  Brown  Ch.  94;  Portmore  v.  Ifbr* 
fit,  2  Id.  219;  McCabnont  v.  BanBn,  8  Hare,  18;  Kennedy  v.  Kennedy,  2  Ala. 
671;  Oouvemeur  v.  SUmendorf,  5  Johns.  Oh.  79;  Forsyth  v.  Clark,  3  Wend.  637. 
Bat  it  is  not  necessary  to  allege  the  perpetration  of  fraud  in  totidem  verbis. 
If  the  bill  states  with  distinctness  and  precision  facts  and  circumstances  which 
In  themselves  amount  to  fraud,  it  is  as  unobjectionable  aa  if  the  very  term 
itself  were  employed:  Kennedy  v.  Kennedy,  2  Ala.  571;  ShHne  v.  Si^nmons,  11 
Gft.401. 

Tks  pbikgipal  oasm  n  gitid  to  the  point  that  a  voluntary  deed  without 
oonaideration  is  good  against  the  grantor  and  his  heirs,  and  can  be  avoided 
only  by  some  one  having  equities  against  it:  Byan  v.  Brown,  18  Mich.  207; 
provided  it  is  made  with  deliberation,  without  mistake,  and  without  con- 
trivance: Barber  v.  MUner,  43  Id.  249.  In  KhnbaU  v.  Myers,  21  Id.  285,  it  ia 
held  that  it  is  competent  to  show  by  parol  that  a  mortgage  given  to  secure 
the  payment  of  a  specified  sum  of  money  was  in  fact  given  to  protect  the 
mortgagee  as  a  surety  for  the  mortgagor  upon  a  promissory  note  for  the  same 
sam,  and  made  at  the  same  time  the  mortgage  was  given,  as  the  effect  of  such 
proof  is  not  to  contradict  or  vary  the  mortgage,  but  to  identify  the  demand 
to  which  it  refers;  and  the  principal  case  and  others  are  distinguished. 
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CiTT  OP  St.  Paul  v.  Charles  Goltbb. 

[12  MXKKUOTA,  4L] 

OoirennmovAi.  Law—Pouox  Powxb  hat  bb  Dblboatbd  to  MinnoEPi& 
O0BFOBATIOK8  under  tho  genanl  power  of  the  legialatnre  to  estiUiib 
raoh  ooiporatioDS. 

HimiozPAi.  LiOBHSB  Tax  upon  Butohbbs'  Shops  icat  bb  Authobizbd  hj 
the  l^giBlatare.  The  bosinees  of  Tending  bntehen*  meats  is  s  kgitunate 
sabjeot  of  police  end  sanitary  regulations. 

Axoubt  op  Businbss  Lioensb  Fbb  is  BiaoBBTioirABT  with  the  legislston^ 
and  may  be  left  by  law  to  the  discretion  of  the  oity  anthoritieB.  Sadi 
discretion  is  not  sabjeot  to  judicial  review  when  not  grossly  abused. 

Btxdbhob  that  Amount  is  not  Reasonably  Nbcbssabt  to  regnlate  the 
bnsiness  is  not  admissible;  nor  can  it  be  shown  that  the  fee  was  imposed 
solely  for  porposes  of  revenne. 

HuNioiPAL  Rbqulations  in  Bxstbaint  op  Tbadb  may  be  anthoriaed  hj 
law;  and  in  case  of  oppressiveness,  the  remedy  lies  with  the  law-making 
power. 

CovBnrunoNAL  Rbquibbmbnt  that  Subject  and  Titui  op  Sxatutb 
SHALL  bb  Single  is  not  violated  by  an  act  to  amend  a  city  oharter  be- 
cause providing  that  a  county  tax  collector  shall  pay  dty  taxes  collected 
by  him  into  the  city  treasury. 

CknrNTT  Tax  Ck>LLEoroB  is  Cmr  Opitoeb  pro  hae  vice  when-oolleotor  of  m\j 


Municipal  Ordinance  hat  be  Published  at  Ant  Tub  when  the  time  ol 
publication  is  not  fixed  by  statute. 

The  defendant  was  convicted  by  the  city  justice  of  the  tIo- 
lation  of  an  ordinance  of  the  city  of  St.  Paul,  passed  May  4» 
1865,  which,  under  penalty,  forbade  any  one  to  keep  a  butcher's 
stall,  or  vend  fresh  or  butcher's  meat  in  less  quantities  than 
the  quarter,  within  the  city,  without  first  obtaining  a  lioentt 
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therefor,  and  which  fixed  the  license  fee  required  at  two  hun- 
dred dollars.  On  the  trial,  the  defendant  offered  to  prove 
'Hhat  the  sum  of  two  hundred  dollars  is  not  required  or  neces- 
sary to  regulate  his  said  business,  but  said  sum  is  required 
solely  for  the  purpose  of  raising  a  revenue;  that  by  said  ordi- 
nance he  is  required  to  pay  much  more  than  his  share  towards 
the  support  of  the  city  government  in  order  to  carry  on  his 
business;  that  the  payment  of  said  two  hundred  dollars  for 
license,  and  the  restriction  placed  upon  his  said  business  by 
said  city,  is  unreasonable  and  unnecessary,  and  the  price  of 
meat  enhanced  thereby,  and  the  sale  restrained;  that  it  is 
wholly  unnecessary  to  regulate  the  butchers'  business,  and 
oppressive  to  butchers."  This  offer  of  testimony  was  rejected, 
and  its  rejection  was  assigned  as  error. 

Smith  and  OUmarij  and  8.  M.  Flintj  for  the  appellant. 
/.  7.  Z).  Heardy  for  the  respondent. 

By  Court,  Berry,  J.  Unquestionably  the  legislature  of  this 
state  would  possess  authority  under  a  general  power  of  legia* 
lation^  as  that  function  is  commonly  understood  and  exercised, 
to  establish  municipal  corporations.  Besides,  our  constitution 
places  this  matter  beyond  doubt  when  it  says,  in  section  2  of 
article  10:  ''  No  corporation  shall  be  formed  under  special  acts 
except  for  municipal  purposes":  See  Tiemey  v.  Dodge^  9  Minn. 
166  (Oil.  163).  And  the  object  in  chartering  these  municipal 
bodies  is  to  confer  special  privileges  and  police  powers  designed 
to  meet  the  necessities  of  the  case;  among  these  is  the  privi- 
lege of  enacting  by-laws  and  ordinances  by  which  the  good 
order,  the  health,  and  general  well-being  of  the  municipality 
may  be  secured.  Undoubtedly  this  is  a  species  of  delegated 
legislation;  but  there  can  be  no  valid  objection  to  it  on  that 
score,  for  the  authority  to  establish  these  municipal  corpora- 
tions, in  its  commonly  received  acceptation,  implies  the  power 
to  establish  with  the  privileges  which  are  ordinarily  a  part  of 
the  chartered  rights  of  such  bodies  politic.  The  regulation 
and  licensing  of  butcher-shops  are  some  of  the  privileges 
allowed  to  incorporated  cities:  Sedgwick  on  Statutory  and 
Constitutional  Law,  463-466.  We  think  there  can  be  no  doubt 
of  the  power  of  the  legislature  to  enact  section  6,  chapter  16^ 
of  the  Special  Laws  of  1865,  page  123,  whereby  authority  is 
granted  to  the  common  council  of  the  city  of  St.  Paul,  ''  by 
ordinance,  resolution,  or  by-laws,  to  license  and  regulate  .... 
butchers'  shops  and  butchers'  stalls,  and  venders  of  butcheni* 
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meat,  ....  provided  that  they  be  not  repugnant  to  the  con- 
stitution and  laws  of  the  United  States,  or  of  this  state."  Sec- 
tion 5,  above  cited,  further  provides  ^'  that  not  less  than  five 
dollars  nor  more  than  five  hundred  dollars  shall  be  required 
to  be  paid  for  any  license  under  this  act";  and  with  some  ap- 
parent repetition,  adds  that  '^  said  common  council  may  at 
any  time  revoke  any  license  granted  under  this  act  for  mal* 
conduct  in  the  course  of  trade,  and  may  regulate  and  restrain 
the  sale  of  fresh  or  butchers'  meat,"  etc. 

n  will  be  at  once  seen  that  quite  extensive  powers  are  thus 
bestowed  upon  the  city  council,  for  the  purpose,  doubtless,  of 
establishing  an  efficient  municipal  government;  and  these 
powers  do  not  depend,  as  in  many  of  the  English  cases  in 
which  questions  have  arisen  somewhat  analogous  to  those 
raised  in  this  action,  upon  customs  the  eidstence  of  which 
was  in  dispute,  but  they  are  conferred  by  express  legislation. 
It  is  not  contended,  nor  could  it  be  with  reason,  that  the  city 
council  might  not  with  propriety  be  authorized  to  fix  upon 
some  amount  as  the  price  of  a  license  in  a  case  of  this  kind, 
but  it  is  urged  that  the  ordinance  by  which  such  price  is  fixed 
at  two  hundred  dollars  is,  on  account  of  the  exorbitance  of  that 
sum,  '^unauthorized,  void,  oppressive,  and  in  restraint  of  trade"; 
that  *^  municipal  corporations  can  only  regulate  trades  or  em« 
ployments  that  are  liable  in  and  of  themselves  to  become  nui- 
sances, or  injurious  to  the  public  if  not  properly  supervised  ol 
carried  on";  that  "such  corporation  cannot  prohibit  the  con* 
duct  of  a  lawful  business";  that  ''these  powers,  legislative 
and  otherwise,  are  confined  to  sanitary  and  police  regulations"; 
that  "the  legislature  of  the  state  cannot  authorize  a  corpora- 
tion to  pass  laws,  save  only  such  as  are  reasonable,  and  in 
regulation  of  employments  that  may  become  offensive";  that 
*' legislation,  other  than  mere  by-laws  punishing  nuisances 
when  they  exist,  or  disturbances  of  the  public  quiet,  cannd 
be  delegated."  So  far  as  the  exorbitance  of  the  price  of  the 
license  is  concerned,  we  have  seen  that  the  common  council  is 
empowered  by  the  statute  to  fix  it  at  five  or  five  hundred  dol- 
lars, or  at  any  point  between.  This  power  is  given  as  much 
with  regard  to  licenses  of  butchers'  shops  as  with  regard  to 
any  other  species  of  license.  What  limits  should  be  imposed 
upon  the  licensing  power  was  a  matter  for  the  legislature  to 
determine, — a  matter  dependent  upon  the  judgment  and  dis- 
cretion of  the  legislature.  In  such  case,  we  do  not  think  it 
proper  to  question  the  exercise  of  legislative  discretion.    It  if 
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possible  there  may  be  inBtanees  where  this  discretiQn  is  bo 
groBBly  and  manifestly  abused  that  the  courts  may  be  called 
upon  to  pronounce  its  exercise  a  usurpation;  but  it  will  be 
time  enough  to  dispose  of  the  questions  which  might  arise 
under  such  circumstaaces  when  they  are  presented  for  adjudi- 
cation. 

Under  any  reasonable  system  of  government,  much  must 
be  left  to  human  discretion,  exercised  upon  the  facts  and 
necessities  of  the  case  in  hand.  We  think  that  it  was  corn- 
petent  for  the  legislature  to  authorize  the  common  council  to 
fix  the  price  of  licenses  at  a  sum  from  five  to  five  hundred 
dollars.  We  think  it  was  competent  for  the  legislature,  within 
proper  limits,  to  leave  the  sum  which  should  be  required  in 
the  discretion  of  the  common  council;  for  the  very  object  of  a 
charter  is  to  empower  them  to  provide  for  the  well*being  of  the 
dty  by  such  regulations  and  ordinances  as  their  daily  observa- 
tion of  what  is  going  on  .around  them  will  qualify  them  to 
enact  more  judiciously  than  a  body  constituted  as  a  state 
legislature  ordinarily  is  could  be  expected  to  do.  We  are 
unable  to  see  any  abuse  of  discretion  in  the  passage  of  the 
ordinance  in  question.  It  occurs  to  us  that  if  there  is  any 
kind  of  business  transacted  in  a  city  "which  is  liable  in  and 
of  itself  to  become  a  nuisance  or  injurious  to  the  public  if  not 
properly  supervised  or  carried  on,"  or  which  '*  may  become 
offensive,"  or  which  is  a  legitimate  subject  of  "sanitary  regu- 
lations," it  is  pre-eminently  this  very  business  of  vending 
fresh  and  butchers'  meats.  The  requirement  of  any  license, 
or  the  enforcement  of  any  regulation  upon  business,  is  to  some 
extent  necessarily  "in  restraint  of  trade";  but  it  does  not 
therefore  follow  that  such  requirement  or  regulation  is  "  un- 
authorized, void,  or  oppressive."  It  is  in  this  case  authorized 
by  the  legislature,  and  not  being  forbidden  by  the  constitu- 
tion, it  is  therefore  not  void,  but  has  the  force  of  law;  and  if 
it  be  oppressive,  the  remedy,  as  in  many  other  cases,  lies  with 
the  legislature  or  common  council:  Pretb,  Ch.  v.  City  of  New 
ybrjb,  6  CJow.  640;  Stuytfefant  v.  Mayor  etc.  of  New  Yorky  7  Id. 
604;  McDermoit  v.  Board  of  Police,  6  Abb.  Pr.  434.  Prima 
facie^  the  presumption  would  be  that  the  ordinance  in  ques- 
tion in  this  case  is  valid  as  being  within  the  scope  of  the 
powers  of  the  common  council;  and  this  presumption  is  not 
overcome  in  our  mind  by  anything  going  to  show  that  the  im- 
position of  the  license  is  a  cover  for  unequal  taxation,  or  for  a 
burden  or  restraint  upon  freedom  of  trade,  not  warranted  by 
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the  terms  of  the  charter,  or  the  legitimate  purposes  for  which 
such  charters  may  be  granted.  Nor  is  it  manifest  to  us  that 
the  common  council  have  transcended  or  gone  outside  of  the 
police  power  which  may  be  properly  conferred  upon  them. 

We  think  the  testimony  offered  for  the  purpose  of  showing 
**  the  amount "  of  license  ''  reasonably  necessary  to  regulate 
the  business"  in  which  the  plaintiff  in  error  was  engaged 
was  properly  rejected.  What  part  of  the  expenses  of  main- 
taining a  police  force,  or  otherwise  sustaining  a  city  govern- 
ment, should  be  paid  by  butchers'  licenses  could  not  furnish 
data  from  which  to  determine  the  reasonableness  of  the  price 
of  the  license.  We  think  it  was  entirely  legitimate  for  the 
council,  in  fixing  the  sum  which  should  be  required  for  a 
license,  to  look  at  numerous  considerations;  perhaps,  among 
others,  at  the  probability  that  the  city  might  be  put  to  great 
expense  in  litigation,  and  to  other  expenses  arising  out  of  this 
business,  as  well  as  at  the  expediency  of  fixing  such  price  aa 
to  prevent  any  person  from  embal*king  in  this  business  who 
could  not  furnish  such  evidence  of  his  responsibility  as  the 
payment  of  two  hundred  dollars  for  a  license  and  as  a  stake 
for  his  good  behavior, — a  stake  which  he  was  liable  to  forfeit, 
if,  in  the  language  of  section  6,  his  license  should  be  revoked 
''for  malconduct  in  the  course  of  trade."  Nor  is  it  all-impor- 
tant whether  these  licenses  produce  a  revenue  to  the  city  or 
not.  If  it  was  proper  to  impose  licenses,  the  moneys  realised 
must  go  somewhere;  and  we  can  think  of  no  more  appropriate 
place  than  the  city  treasury.  There  cannot  possibly  be  any- 
thing in  the  point  made  that  the  ordinance  confiscates  the  prop- 
erty of  the  plaintiff  in  error  by  rendering  the  building  which 
he  has  erected  for  a  meat-shop  useless  unless  he  submits  to 
the  payment  of  two  hundred  dollars  and  takes  out  a  license. 

It  is  insisted  that  chapter  16  of  the  special  laws  of  1865, 
p.  121,  is  void,  because  it  violates  section  27  of  article  4  of  our 
constitution,  by  which  it  is  declared  that ''  no  law  shall  em- 
brace more  than  one  subject,  which  shall  be  expressed  in  its 
title.''  It  is  claimed  that  section  7  of  chapter  16,  by  which  it 
is  provided  in  substance  that  the  collector  of  taxes  for  Ram- 
sey County  shall  pay  over  bis  collections  on  account  of  the 
city  to  the  city  treasurer  on  the  first  Monday  of  each  month, 
relates  to  a  different  subject  from  the  balance  of  the  chapter, 
which  is  devoted  to  amendments  to  certain  specified  sections 
of  the  city  charter.  The  title  of  the  chapter  is,  '^An  act  ta 
amend  the  charter  of  the  city  of  St.  Paul." 
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We  think  section  7  may  with  propriety  be  regarded  as  an 
amendment  to  such  charter,  and  that  the  law  does  not  em- 
brace more  than  one  subject  on  account  of  the  insertion  of 
section  7  any  more  than  it  does  on  account  of  the  insertion 
of  the  preceding  sections,  which  relate  to  different  matters  of 
detail,  but  to  the  same  general  subject,  to  wit,  the  government 
and  management  of  the  affairs  of  the  city  of  St.  Paul.  As  ob- 
served by  the  counsel  for  the  appellant,  the  collector  of  Ram- 
sey County  is  collector  of  city  taxes,  and  pro  hac  vice  a  city 
officer:  See  Board  of  Supervisors  v.  Heenauj  2  Minn.  830  (Gil. 
281);  TuttU  V.  Strout,  7  Minn.  465  (Gil.  374). 

The  point  made  as  to  the  irregularity  of  the  passage  of  the 
ordinance  was  understood  upon  the  argument  to  be  aban- 
doned; at  any  rate,  we  see  nothing  in  it,  nor  in  the  further 
ebjection  that  the  ordinance  was  passed  on  the  4th  of  May, 
and  not  published  till  the  9th  of  September,  between  which 
dates  several  meetings  of  the  council  had  taken  place.  Sec- 
tion 23  of  chapter  10  of  the  charter  enacts  that  '^  the  common 
council  shall  cause  all  publications  made  by  authority  of  the 
city  to  be  inserted  in  the  first  column  of  the  third  page  of  the 
newspaper  doing  the  city  printing."  This  is  admitted  to  have 
been  done  in  this  case,  and  the  statute  does  not  fix  any  par- 
ticular time  within  which  it  must  be  done. 

It  is  unnecessary  to  extend  this  opinion  further  than  to  say 
that,  as  we  perceive  no  error,  the  judgment  below  must  be 
affirmed. 

Dklboation  of  Lioislativb  Power  to  Mvkicifai.  0obforatioii8:  8m 
Bobmmm  v.  Mayor  qf  Franklin,  34  Am.  Deo.  627,  note,  and  oases  died;  (hm- 
momoeaUh  ▼.  KhnbaO,  35  Id.  336,  note,  and  cases  cited;  MobOe  t.  TuiUe,  86 
Id.  441;  Tanner  t.  Truaiees,  40  Id.  337;  Aah  t.  People,  S3  Id.  740;  CaldweU  ▼. 
(^qf  Alton,  85  Id.  282.  A  municipal  corporation  can  only  act  within  the 
limits  of  its  delegated  anthority:  BaUhnore  t.  HuglneB,  19  Id.  243;  Sobinmm 
T.  Mayor  qf  Franklin,  34  Id.  C26;  Raleigh  r.  Dougherty,  39  Id.  149;  Collins  y. 
Batch,  51  Id.  465;  City  qfSt.  Paul  y.  Laidler,  72  Id.  89;  PhiUipe  y.  Alien,  B2 
IX  486;  CaldweU  ▼.  City  qf  Alton,  85  Id.  189.  For  the  yalid  exercise  of  police 
power  by  municipal  corporations^  see  Mibie  ▼.  Davidson,  16  Id.  189;  Van- 
dine,  Petitioner,  17  Id.  351;  Toume  ▼.  Lee,  20  Id.  260;  Baker  v.  Boston,  22  Id. 
421;  Wadleigh  y.  Oilman,  28  Id.  188;  Ooddard,  Petitioner,  28  Id.  259;  Mayor 
T.  Beasly,  34  Id.  646;  Mobile  y.  TuiUe,  36  Id.  441;  Floyd  y.  Commissionera 
qf  Baton,  58  Id.  559;  Ooddard  y.  JackstmsOle,  60  Id.  773;  Siaie  y.  Clark,  61 
Id.  611;  ShelUm  y.  Mayor  qf  Mobile,  68  Id.  143;  City  qfSt.  Paul  y.  Laidler,  72 
Id.  89;  Bethuns  y.  Hughes,  73  Id.  789;  CityqfPekinv.  Swebel,  74  Id.  105;  Ash 
▼•  Peopfe,  83Id.  740;  CaldweUv.  City  qf  Alton,  S6  Id.  282. 

MumoiFAL  LicxirsB  Tax  upon  Salb  of  Mbatb:  See  Ash  v.  People,  8S 
Am.  Dec  740;  Peekr.  Ci^qf  Austin,  78  Id.  261;  SheltonY.  Mayor  qf  Mobile. 
68  Id.  143. 
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AifOTTirr  ov  Bcsikbss  License  Tax:  See  C%  qf  CmdtmaU  t.  Brpmm,  45 
Am.  Deo.  593;  Aah  y.  People,  S3  Id.  74a 

Rkasonablknkss  or  Leoislatiye  Action  not  Suxjxot  to  Judicial  Rb- 
viKW:  See  Armingion  v.  Bamet,  40  Am.  Dec  705;  Moor  ▼.  Veaeie^  52  Id.  655; 
People  V.  ifayor,  55  Id.  266;  SharpUy  y.  Mayor  qf  PhOadelphki,  59  Id.  759. 

Municipal  Regulations  in  Restraint  ov  Trade:  See  VancUne,  PeHtkmer^ 
17  Am.  Dec.  361;  MoMle  ▼.  Ytdlle,  36  Id.  441;  ^«A  ▼.  PeopU,  83  Id.  282. 

Constitutional  Requirsbcsnt  as  to  Subject  and  Title  ov  Statute: 
See  Martin  y.  Broach^  60  Am.  Dec.  306,  317,  note,  and  cases  cited;  BelUviUe 
R,  B,  Co,  y.  Oregory,  58  Id.  600,  note,  and  cases  cited;  Davia  y.  Staie^  61  Id. 
331,  337,  note,  and  cases  cited;  People  v.  McCatm,  69  Id.  642,  648,  note,  and 
oases  cited;  Firemen's  Benev.  Ase'n  y.  Loundsbury,  74  Id.  115,  119,  note,  and 
oases  cited;  Parkinson  y.  State,  74  Id.  522,  534,  note,  and  cases  cited;  Oarberi 
y.  JeffersonviUe  R,  B,  Co.,  71  Id.  359,  note,  and  cases  cited;  8a$iio  y.  Staie^ 
63  Id.  487;  CfiUes  y.  Drake,  74  Id.  406;  Tadlock  y.  Eccles,  73  Id.  213;  Denham 
y.  HoUnian,  71  Id.  198;  KeUer  y.  StaU,  69  Id.  226;  TutOe  y.  Siroia,  82  Id.  108. 
110,  note,  and  cases  cited. 

The  principal  case  is  crsd  in  the  following  oases  to  the  points  speci* 
fied:  No  exercise  of  police  power  which  is  authorized  by  a  city  charter  can 
be  unlawful  and  yoid:  City  qf  Rochester  y.  Upman,  19  Minn.  112.  It  is  not 
important  whether  a  license  fee  imposed  under  the  police  power  produces  a 
reyenue  to  the  city:  State  y.  Cassidy,  22  Id.  321.  Municipal  coiporatioiia 
haye  such  powers  of  local  self-goyemment  as  haye  been  usually  exercised  in 
England  and  in  this  country:  State  y.  Lee,  29  Id.  454.  Discretionary  exer- 
cise of  police  power  is  prima  /aeie  yalid,  and  cannot  be  set  aside  unless  the 
discretion  is  manifestly  abused:  Knobloch  r.  C,  Jf.  A  St.  P.  B*y  Co.,  31  Id. 
404.  Any  separate  proyision  or  matter  of  detail  which  comes  fairly  within 
the  i^eneral  scope  and  purpose  of  a  law  is  not  yiolatiye  of  the  oonstitational 
requirement  that  a  statute  shall  haye  but  one  subject,  to  be  expressed  in  its 
title:  State  y.  Cautieny,  34  Id.  7;  Mks.  and  Bum  Biver  Boom  Co,  y.  iVtnee; 
84  Id.  85. 


Hamlin  v.  Parsons  and  Wipe. 

ri2  IClNNESOTA,  108b] 

MoBTOAOE  Lien  upon  House  Removed  ibok  Mortoaobd  Lot  witiioat 
the  consent  of  the  mortgagee  continues  upon  the  house  as  to  all  who 
haye  notice,  but  cannot  attach  to  the  lot  to  which  it  is  remoyed.  Such 
house  will  be  ordered  sold  in  case  the  proceeds  of  the  mortgaged  lot  are 
insufficient;  but  not  otherwise. 

Building  is  not  Paiit  or  Realty  when  Aobekment  ob  Equitable  Ci&- 
oovstances  make  it  the  property  of  another  than  the  owner  of  the  realty. 

Tboyer  Lies  fob  Fixtctrb  Removed  without  the  consent  of  the  owner  of 
the  land.  The  rights  of  the  owner  of  a  conditional  estate  in  the  preauset 
as  mortgagee  or  otherwise  differ  only  in  extent  from  those  of  the  owner 
of  the  land,  and  will  be  protected  from  invasion. 

Action  of  foreclosure  of  mortgage.  Error  to  district  ooart| 
Steams  County.  Parsons  and  wife  executed  to  Hamlin  a 
mortgage  upon  a  house  and  lot  in  St.  Cloud,  and  afterward^ 
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without  the  consent  of  Hamlin,  Parsons  removed  the  house  to 
another  lot,  belonging  to  his  wife.  Parsons  was  insolvent,  and 
the  mortgaged  lot  was  insufficient  security  for  the  mortgage 
debt.  Hamlin  sought  to  foreclose  the  mortgage  upon  both 
lots,  which  relief  was  granted  by  the  court  below.  Parsons 
and  wife  are  plaintiffs  in  error. 

Brisbin  and  Warner,  for  plaintiffs  in  error. 
AUis  and  Williams^  for  defendant  in  error. 

By  Court,  Bebbt,  J.  The  mortgage  upon  which  this  action 
Is  founded  covered  lot  6  only,  and  the  fact  that  the  house 
situated  on  said  lot  when  the  mortgage  was  executed  was  sub- 
sequently removed  to  lot  7  would  have  no  tendency  to  extend 
the  lien  of  the  mortgage  to  the  latter  lot;  nor  do  we  perceive 
bow  the  judgment  in  this  case  could  be  made  a  lien  upon  lot 
7,  nor  with  what  propriety  lot  7  could  be  ordered  to  be  sold  in 
satisfaction  of  the  mortgage  d^bt.  This  view  of  the  matter 
seems  to  be  acquiesced  in  by  the  counsel  for  defendants  in 
error  in  their  brief.  So  far  as  the  house  was  concerned,  it  was 
a  part  of  the  property  covered  by  the  mortgage,  and  it  con- 
tributed largely  to  the  value  of  the  security.  As  it  was  re- 
moved from  lot  6  without  the  knowledge  or  consent  of  the 
mortgi^ee,  and  with  the  knowledge  of  all  the  parties  claiming 
any  rights  adverse  to  those  of  the  mortgagee,  we  see  no  reason 
why  such  mortgagee  should  not  be  permitted  to  follow  the 
house  after  having  exhausted  lot  6,  and  apply  it  if  necessary 
to  the  payment  of  the  mortgage  debt:  Hutchins  v.  King,  1 
Wall.  63.  This  course  would  give  the  mortgagee  the  benefit  of 
the  security  for  which  he  contracted.  Ordinarily,  a  building 
is  a  paort  of  the  realty  to  which  it  is  attached,  but  an  exception 
to  this  rule  is  admitted  ''  where  there  is  an  agreement,  express 
or  implied,  between  the  owner  of  the  real  estate  and  the  pro- 
prietor of  materials  and  buildings  that  when  annexed  to  the 
realty  they  shall  not  become  part  of  it,  but  shall  still  remain 
the  property  of  the  person  annexing  them  ":  WeUa  v.  Banister , 
4  Mass.  514;  6  Pick.  487;  8  Id.  402;  First  Parish  etc.  v.  Janes, 
8  Gush.  190;  Wood  v.  Hewitt,  8  Ad.  A  E.,  N.  S.,  919;  Smith  v. 
Benson,  1  HQl,  178.  See  also  Laflin  v.  Griffiths,  35  Barb.  58; 
Mooers  v.  Wait,  8  Wend.  108;  2  Smith's  Lead.  Gas.  261;  1  Id. 
663.  This  doctrine  is  also  reoognisEed  by  our  own  statutes: 
Gen.  Statii.,  c.  68,  sec.  6,  p.  498.  An  analogous  exception  to 
the  general  rule  above  referred  to  is  also  admitted  as  between 
landlord  and  tenant.    It  does  not,  then,  necessarily  follow  that 
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a  btdlding  is  a  part  of  the  realty  to  which  it  is  attached,  nor 
that  the  house  in  this  case  became  a  part  of  lot  7  by  the  re- 
moval thereupon,  and  so  escaped  from  the  lien  of  the  mort- 
gage. If  one  person  can  by  agreement,  express  or  implied,  be 
the  owner  of  a  dwelling-house  upon  the  land  of  another,  a 
fortioriy  where  a  building,  part  of  A's  realty,  is  removed  there- 
from by  B,  and  annexed  to  B's  land,  or  that  of  a  third  person 
privy  thereto,  all  without  A's  consent,  it  ^ould  seem  that  A 
would  not  be  deprived  of  his  property  in  the  building,  either 
by  the  severance  or  annexation.  In  the  case  of  fixtures  re- 
moved under  similar  circumstances,  it  has  frequently  been 
held  that  trover  would  lie:  Ferard  on  Fixtures,  2%  et  seq. 
And  it  would  make  no  difference  except  as  to  the  extent  of  A's 
right  whether  A  was  absolute  owner  of  the  premises  from 
which  the  building  was  taken,  or  possessed  of  a  conditional 
estate  therein  as  mortgagee,  or  otherwise.  Such  rights  as  he 
had  should  not  be  taken  away»from  him  by  robbery.  We  see 
no  reason  why  complete  relief  should  not  be  afforded  the  mort- 
gagee in  this  action.  As  lot  6  is  to  be  first  sold,  if  its  proceeds 
satisfy  the  judgment,  the  house  will  not  be  sold  at  all.  If  upon 
the  sale  lot  6  proved  insufficient,  then  the  house  will  be  called 
upon  for  the  unsatisfied  balance,  or  as  much  of  it  as  it  will 
pay.  There  is  no  unfairness  in  this.  The  facts  in  the  case  do 
not  show  that  the  questions  arising  as  to  the  right  of  the  mort- 
gagee to  a  lien  upon  the  house  are  complicated  by  any  such 
substantial  alterations  in  the  building  as  have  sometimes  been 
held  to  affect  and  change  the  title  to  property  altered  frt>m  its 
original  form,  nor  by  any  intervening  rights  of  innocent  third 
parties.  In  accordance  with  these  views,  the  judgment  must 
be  modified  by  striking  out  that  portion  of  it  which  adjudges 
a  lien  upon  lot  7,  and  a  sale  thereof,  and  so  as  to  confine  the 
lien  and  sale  to  lot  6  and  the  house,  with  such  other  changes 
as  may  be  necessary  to  conform  the  judgment  to  this  modifi- 
cation. 


BquiTT  WILL  Bnvobos  Lmr  nrov  Ttxtubmb  BmovBD  to  the  detriaMnt 
of  a  lien-holder:  See  €hra^  r.  ffokUdp,  17  Am.  Beo.  680^  690^  note,  nod  oeMf 
eitod;  Vtmrhk  v.  Fnenum,  87  Id.  490;  PyU  r.  Pemock,  S7  Id.  617;  fPteer^i 

AppecO,  84  Id.  60B. 

Whsv  Builddio  OB  FnruBB  is  kot  PAJtr  ov  Biaut:  See  ihiMeff  ▼• 
JUeftarc2f,  26  Am.  Dee.  582,  639,  note,  and  OMee  cted|  Osgood  r.  iicwtvd,  9^ 
Id.  822;  CmrtUv.Ha^^ld.  14»,16S,  naU,  mod  mmmoM^Te^r.  ffmriU, 
9»  Id.  eM;  Foder  Y,  Mabe,  91  Id.  749;  Pt^MmmGrnOxr.  nHr6a>66Id. 
e21;  Dame  r.  Dame,  76  Id.  196. 
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TbOYXB  OB  RlPLKVIK   lOB   FlXTUBlS  COHTXBTKD  OB  RXMOVBD:  See  0«- 

good  T.  Howard,  20  Am.  Deo.  S22;  Ru$$eU  t.  Bid^ourdi,  26  Id.  639;  ffarhn  ▼. 
Harlem,  63  Id.  612;  Dame  ▼.  Dame,  76  Id.  196;  Bli$a  t.  WhUnty,  86  Id.  746. 

Thb  pbdccipai.  gasb  is  citkd  in  the  following  cues  to  the  pointi  itated: 
Mortgagee  may  follow  timber  oonyerted  into  logs  if  necesssiy  to  presenre  his 
security:  Berthold  ▼.  Holman,  12  Biinn.  846.  Chattels  annexed  to  realty 
will  remain  chattels  if  the  intention  of  the  parties  appears,  either  by  agree* 
ment  or  from  the  special  relation  of  the  parties:  ITamer  ▼.  Kemnedp,  26  Id. 
176.  When  a  vendee  in  possession  nnder  a  contract  of  sale  eommits  waste 
by  catting  timber,  the  vendor  may  maintain  trover  against  a  boma  Jkte  pur- 
chaser of  the  timber  cat:  WkHnegr.  ffuiUmgiom,  84  Minn.  463. 


Massey  V.  Gorton. 

[12  XimrBSOTA,  14ft.] 
CfBBDiTOB'8  Bill  to  Set  abisb  Fbaudvluit  ComniTAiiOB  by  a  debtor  will 

not  lie  until  judgment  has  been  obtained  against  the  debtor. 
Vbnbob's  Lien  does  not  exist  in  favor  of  an  assignee  of  a  note  for  pnrohsse 

money  assigned  after  conveyance  of  the  land  to  the  wife  of  the  vendee. 

The  facts  referred  to  in  the  opinion,  upon  which  the  claim 
for  a  vendor's  lien  was  based,  sufficiently  appear  in  the  «yUa- 
bus  above. 

Briabin  and  Warner j  for  the  plaintiff  in  error. 
George  L,  OtiSj  for  the  defendant  in  error. 

By  Court,  McMillan,  J.  The  defendant  in  error,  the  plain* 
tiff  below,  is  a  simple  contract  creditor,  and  as  such  comes 
into  a  court  of  equity,  and  seeks  to  set  aside  a  conveyance  of 
land  as  fraudulent,  and  have  the  grantee  declared  a  trustee  of 
the  premises  for  his  use,  etc.,  under  the  statute:  Comp.  Stat.. 
p.  382,  sees.  7,  8. 

A  fraudulent  conveyance,  so  far  as  creditors  are  concerned, 
can  be  avoided  by  them  only  after  they  have  obtained  judg- 
ment. The  defendant  in  error,  being  a  simple  contract  creditor 
merely,  cannot  in  this  action  obtain  the  relief  he  seeks.  He 
must  first  obtain  his  judgment  at  law,  and  then  invoke  the 
aid  of  a  court  of  equity  in  his  behalf:  McCartney  v.  Bostwick^ 
81  Barb.  390;  1  Am.  Lead.  Cas.,  4th  ed.,  45;  Hastings  v.  Bel- 
knap,  1  Denio,  191,  198. 

We  see  nothing  in  the  facts  of  this  case  upon  which  the 
claim  by  the  defendant  in  error  of  a  vendor's  lien  upon  the 
premises  can  be  sustained.  As  these  views  dispose  of  the  present 
action,  the  further  points  in  this  case  need  not  be  considered. 

The  judgment  hrinw  is  reversed,  and  the  cause  remanded 
for  further  proceedingb. 
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Crkditor's  Billb,  ahd  PBOGunonrGB  m  Equrt  nr  Aid  ov  Ezaoonoirs. 
—  1.  PrtrequuUea,  to  CrtdiUn'e  SuU*  — The  dootrine  that  a  mere  ereditor  «l 
large,  who  has  obtained  no  judgment  at  law  or  speeifio  lien  npon  the  proper^ 
■ought  to  be  charged,  has  no  standing  in  equity  to  enforce  a  creditor's  billy  ia 
elementary,  and  ia  sustained  as  a  rule  of  decision  by  the  whole  current  of 
authority.  Proceedings  in  equity  by  creditors  are  usually  allowed  only  in 
aid  of  execution.  It  is  well  settled  that  a  creditor  must  first  exhaust  bis 
remedy  at  law  before  filing  a  bill  in  equity:  OUpin  t.  Davis^  6  Am.  Dec.  622; 
Scoa  y.  McMUlen,  13  Id.  239;  Chamberla^ne  ▼.  Temple,  14  Id.  786;  Allen  t. 
Camp,  15  Id.  109;  Screven  y.  Bottkk,  16  Id.  664;  Drniaidmm  y.  Bank  <if  Cafe 
Fear,  18  Id.  577,  note,  and  cases  cited;  Cvrwmg  y.  Widie,  22  Id.  661,  note,  and 
cases  cited;  Bhrely'e  Ea^ra  y,  SuUey,  25  Id.  303,  note,  and  oases  cited;  Reed 
y.  Wheaion,  34  Id.  366,  note,  and  cases  cited;  Stone  y.  Manning,  35  Id.  110, 
note,  and  cases  cited;  Brown  y.  Long,  36  Id.  43,  note,  and  cases  cite^;  Miller 
y.  Damdeon,  44  Id.  715^  722,  note,  and  cases  cited;  Thurmond  y.  RMtt,  46  Id. 
440;  Rice  y.  Barnard,  60  Id.  54;  WiOiere  y.  Carter,  50  Id.  78;  Meux  y.  An^ 
ihony,  52  Id.  274;  Unknown  Hebra  y.  KimbaU,  68  Id.  638;  BrOtakt  y.  Quiet,  62 
Id.  202;  SnodgroM  y.  Andrews,  64  Id.  169,  note,  and  cases  cited;  Dunkam  y. 
Cox,  64  Id.  460;  Heyneman  y.  Dannenberg,  65  Id.  619;  Chrimskg  y.  Booker,  67 
Id.  227,  note,  and  cases  cited;  Oreen  y.  Komegaiff,  67  Id.  261,  note,  and  cases 
cited;  Wd  y.  DiUon,  69  Id.  172;  Cook  y.  Jotmaon,  72  Id.  381;  Bickeretoff  y. 
Ihub,  79  Id.  204;  Jonee  y.  Oreen,  1  WJL  330;  Beacods  y.  Durand,  42  HL  230; 
Anderson  y.  Bradford,  5  J.  J.  Marsh.  69;  HoweJBl  y.  Cooper,  37  Barb.  682; 
Ifendermm  y.  McVeg,  32  Ala.  471;  Ftetdwr  y.  Hobnee,  40  Me.  364;  ^rovn  y. 
^anj;  qf  MiaritOppi,  31  Miss.  454;  r<^/or  y.  iSofriiMim,  7  Allen,  253;  Vomer 
Henderaon,  40  Miss.  519;  8.  C,  |nw<,  p.  351;  McCartney  v,  Boatwick,  31 
Barb.  390;  AdaU  y.  ^tc^fer,  87  N.  Y.  585;  Jtfcifmn  y.  Whelan,  27  Cal.  300; 
Sexey  y.  AdBnaon,  84  Id.  346;  Meamer  y.  JenJdna,  61  Id.  153;  Cubbedge  y. 
Adams,  42  Oa.  124;  TV^er  y.  Peatt,  30  Mich.  63;  7V>fder<  y.  Horion,  31  Minn. 
620;  DaJdman  y.  /aco69,  16  Fed.  Rep.  863;  DormueU  y.  fTord,  108  HL  216. 
In  order  to  reach  concealed  personal  property,  or  equitable  assets  of  the 
debtor,  most  of  the  cases  hold  it  to  be  an  imperatiye  rule  that  execution  must 
issue  and  be  returned  nulla  bona  before  the  creditor's  suit  is  commenced:  Oil- 
pin  y.  Davia,  6  Am.  Dec.  622;  Chaamberlayne  y.  Tempk,  14  Id.  786;  Beck  y. 
Burdett,  19  Id.  436;  Edmuton  y.  Lyde^  19  Id.  454;  Btrdiy'a  Ek^ra  y.  Staley,  25 
Id.  303;  Retd  y.  WhxaUm,  34  Id.  366;  Brown  y.  Long,  36  Id.  43^  note,  and 
cases  cited;  Wilier  y.  BanBidaon,  44  Id.  716,  722,  note,  and  cases  cited;  Chae^ 
tauque  Bank  y.  White,  57  Id.  451,  note,  and  cases  cited;  Brittam  y.  Quiet,  62 
Id.  202,  and  cases  cited;  Morgan  y.  Crabb,  3  Port.  470;  Roper  v.  Cook,  7  Ala. 
818;  Wright  y.  Petrie,  1  Smedes  ft  M.  282;  ScoU  y.  WaOaee,  4  J.  J.  Marsh. 
654;  Pariah  y.  Lewia,  1  Freem.  Ch.  299;  ffogan  y.  Burnett,  87  Miss.  617;  dos- 
ser y.  Henderson,  40  Id.  519;  S.  C,  |>oi^  p.  361;  FUmhag  y.  Ortuftor  64  I<* 
89;  Partee  y.  MaUhewa,  63  Id.  146;  McSlwam  y.  nTtSis,  9  Wend.  648;  ifc- 
Cartney  y.  Boatvoick,  31  Barb.  390;  iTetMlenon  y.  MeVey,  32  Ala.  471;  ^nnois 
y.  ^aiO;  qf  Mississippi,  31  Miss.  454;  CasOe  t.  Au2er,  23  CaL  76,  and  oases 
cited;  Newman  y.  WUleUs,  62  HI.  98;  Morgan  y.  A^iie,  7  Neb.  429.  But  ii 
has  been  held  that  execution  need  not  be  issued  or  returned  before  filing  a 
creditor's  bill  in  any  case  where  the  property  is  in  such  a  condition  that  it 
cannot  be  reached  by  execution:  Snodgrass  y.  Andrewa,  64  Am.  Deo.  167, 173, 
and  cases  cited.  It  has  further  been  held  that  when  the  fact  of  the  utter  in- 
solyency  of  the  judgment  debtor  is  otherwise  made  to  appear  to  the  oonrtd 
equity,  it  is  not  essentinl  that  it  should  be  proyen  by  the  fonnal  issnaime 
and  return  of  execntion:  Heyneman  y.  Ikamenberg,  66  Id.  619;  Walker  ▼• 
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Mgwkk,  8  CU.  403;  ffarrii  r.  Ta^W.  16  Id.  348;  BoQcr  r.  BchMkr,  29 
Id.  58;  PotOaoaU  v.  Howes^  Z  Iowa»  365;  Thermr  v.  Adaam^  46  lio.  95;  Har- 
rten  T.  BaiUe^  1  Dov.  Eq.  537;  Tahb  ▼.  WilUanu,  4  Joaes  Eq.  352;  amira: 
Or^/pen  v.  Httdaqn,  13  N.  Y.  162;  MeBkBom  ▼.  fTiOia^  9  Wand.  548;  Mkam 
T.  i>imam,  48  Ak.  455;  Poruh  ▼.  i^etoif.  1  I>Veem.  Ch.  299.  Tet  the  men 
inaolvenoy  of  the  debtor,  however  clearly  esMliflh^  caaaot  oooxtitate  an 
exception  to  the  rule  that  judgment  most  first  be  obtained  at  law  before  the 
ereditor  can  sue  in  eqnity:  Meuxy,  ArUhonp,  52  Am.  Dec.  274.  When  the 
creditor's  right  rests  upon  a  lien  aoqiiiired  by  attachment  or  ezecotion,  the  re- 
torn  of  ezecation  nuUa  bona  cannot  be,  required*  since  sooh  return  would 
defeat  the  very  rigbt  which  it  is  sought  ttf>  euforpe:  Hqft  ▼.  BoHeSt  33  How, 
Pr.  266;  BunoeU  v.  lAnta^  8  Daly,  518,  aud  cases  cited.  Kor  need  a  creditor 
who  already  has  an  equitable  lien  levy  an  execration  in  order  to  obtain  a  lien: 
New  Lomdon  Bank  v.  Lee^  27  Am.  t>ea  713. ' 

When  the  object  of  the  bill  is  to  teach  real  estate  which  has  been  fraudu- 
lently transferred  bv  the  judgment  debtor  for  the  purpose  of  defeating  his 
creditors,  many  decisions  uphold  the  doctrine  that  execution  need  not  be  re- 
tomed  unsatisfied  before  commencing  the  creditor's  suit^  since  the  judgment 
itself  operates  as  a  sufficient  lien  to  support  the  jurisdiction  of  ehaneery  to 
remove  the  frendulent  oonveyanoe:  8nodgras$  v.  Andreiotf  64  Am.  Deo.  109; 
Diakomi  V.  Cox,  64  Id.  460,  note,  and  oases  cited;  Miller  v.  DankUon,  44  Id. 
710,  722,  note,  an^d  cases  cited;  Daiyan  v.  Warkifft  46  Id.  234;  ChauUuiqm 
Ibml:  V.  White,  57  td.  452,  note,  and  cases  cited;  WUmer'e  Appeal,  84  Id.  505; 
BmXterfjer  r.  Turner,  82  Id.  438;  Brk^herhofr.  Brown,  4  Johns.  674;  McNairjf 
V.  Mastiomd,  10  Yerg.  310;  RMeer.  dmaku,  6  Baud.  188;  West  ▼.  McOart^,  4 
Backt  244;  Pcqme  v.  Sheldon,  63  Baib.  169;  Lotibig  v.  Pairo,  10  Iowa,  282; 
Cornell  ▼.  Radway,  22  Wis.  260;  ArmMtromg  v.  K^er,  Zl  Ind.  225;  Newnum 
T.  Wmetie,  52  HI.  98;  Vaeeer  v.  ffenderaon,  40  Miss.  519;  8.  0.,  poet,  p.  361; 
Partee  v,  Mattkewe,  53  Id.  146;  FU^rnmg  v.  Qrafion,  64  Id.  89;  MdCabnont 
T.  Lawrence,  I  Blatohf.  232;  Hagan  v.  Walhr,  14  How.  29;  MoiUgomertf  ▼• 
McCfee,  7  Humph.  234. 

When  a  specific  lien  exists  by  ju^gmimt,  or  has  been  aoquired  by  the  levy  of 
execution  uppn  land  fraudulently  conveyed,  equity  ifiU  not  require  the  judg- 
ment creditor  to  proceed  at  law  with  the  asle  of  a  doubtful  title,  but  will 
tntecfere  to  set  aside  the  fraudulent  oqnveyanoe,  and  will  remove  the  impedi- 
ments to  the. sale,  of  the  prqperty  under  exeoution  i^  its  fair  valuation:  Dor- 
ifon  V.  Waring,  46  Am.  Dec.  234;  Dunham  v.  Coob,  64  Id.  460;  Coot  v.  Johnson, 
72  Id.  381;  Vaseer  v.  Hendermm,  40  Misfk  519;  S.  0.,  poet,  p.  351;  Pariee  v. 
MaKhewe,  53  Id.  146;  Fleming  v.  OraJUm,  54  Id.  89;  Sheo^fe  v.  Sheqfe,  40 
K.  n.  516.  In  the  case  of  BaseeU  t.  8u  Albane  etc  Co.,  47  Vt.  313^  it  is  held 
that  the  judg^neut  creditor  must  first  levy  his  execution  upon  the  land  before 
he  can  resort  to  chancery  to  bar®  the  c^mTeyance  dechuced  fraudulent  and 
void  as  tp  him.  The  doctrine  majy  be  consider^  as  fully  settled  in  New  York 
that  the  return  of.  execution  unsatisfied  in  whole  or  in  part  is  essential  to  give 
the  oourt  jurisdiction  to  remove  a  fraa4nlent  oonveyance  of  real  estate  unless 
she  action  is  brought  in  aid  of  an  ei^eontion  then  outstanding;  Adeit  v.  Butler, 
87 ISF.  Y.  595^  «9d  G9t^  cited.  See  also  Xeto^  v.  Lanphere,  79  HL  187;  ffouje 
V.  fi^my,  661^  il;  BigdowBlueStoneqo,  r.  Magee,^'Xl.  J.l^.  Z92i 

It  is  not  in  ajU  oajieB  esianti»il  that,  judgmont  Bhoid4  be  obtained  before 
filinga  creditor's  bill  It  Iumi  beeu  frequently  held  tiiat  an  attaching  crod- 
ttor,  since  he  has  %  iq^eoifio  lien  iy  virtue  d  tiie  attaehment  levy,  may,  bef qn 
J9dgn^nt^  nvuntajn  a  ec^torVi  luii  afMMt  an  insplvent  debtor  to  set  iisids 

a  fnwdulent  tEansf^r:  E^fnenifim  t,  jhtmenberg,  66  Am.  Deo.  619{  Oomroif  T. 
Am.  Daa  You  XO-19 
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WootU,  78  Id.  9K;  SrUAautqir  v.  Ikmb,  79  Id.  204.  iZSncftey  t.  Strpber,  84 
Id.  324»  329,  note,  and  owes  cited;  Jottjph  t.  McGiH  92  lown,  128;  Merriam 
▼.  iS^tfiftxZZ^  8  Gray,  316;  Fdleoner  t.  Fretmam^  4  Sand.  Ch.  686;  Dodge  ▼.  ^rft- 
10O&2,  8  N.  H.  426;  Shoa/t  ▼.  i9ila|A^  40  Id.  616;  HutA  ▼.  /feU,  9  N.  J.  Eq. 
36:  WmamMV,  Mklmar,  11  Id.  620;  Cmryy,  Okua,  26  Id.  108.  Yet  other 
caaes  hold  the  contrary  doctrine:  Brodh  ▼•  Stone,  19  How.  Pr.  396;  fTcU  ▼. 
Lankku,  8  Keb.  384;  Fenmaa  v.  Ai<<^,  18  Han.  324;  Martm  ▼.  Mkkad,  68 
Am.  Dec.  666;  OremUetufr,  Mun^crd^  19  Abh.  Pr.  469;  HUb  ▼.  Block,  80 
Barb.  649;  ItekfiUe  v.  Bn>to%  16  N.  J.  L.  364;  Tkurber  ▼.  Blandt,  60  N.  T. 
80.  It  seenu  that  an  attaching  creditor  cannot  before  Judgment  aaaail  a 
frandnlent  conveyance  of  land:  MeMhm  t.  WhdoM,  27  CU.  300. 

The  rights  of  creditcn  at  large  are  not  inyariably  determined  by  the  role 
abore  presented.  In  the  caee  of  MardUmtt^  NaOomd  Batik  ▼.  Paimt,  13  R.  I. 
692,  many  cases  are  cited  and  reviewed,  and  it  is  held  that  the  reason  of  the 
role  requiring  the  cThanstion  of  legsl  remedies  before  the  filing  of  acreditor's 
bill  has  no  application  where  legal  process  is  impossible^  and  that  snch  bill 
will  lie  in  favor  of  a  creditor  at  large  against  an  absconding  or  non-resident 
debtor,  when  no  assets  can  be  reached  by  attachment  or  ezecntion.  To  the 
same  effect  are  the  cases  of  Pmdleton  t.  Perkku,  49  Mo.  666;  Peay  ▼.  Jiorri- 
$on,  10  Oratt  149;  Pope  v.  Sohnum,  36  Qa.  641;  Scott  v.  McMUlen,  13  Am. 
Dec.  239;  (^auktuque  Co,  BmJt  t.  Wkiie,  67  Id.  462;  note,  and  cases  dted. 
Another  exception  arises  where  the  debtor  is  dead:  UnknomH  Uetn  t.  tOtm- 
hall,  68  Id.  638;  BrUUikt  ▼.  Quki,  62  Id.  204;  /Mimmt.  Jomo,  79Ind.  141; 
MerchanU*  NatiaruU  Bank  v.  Paine,  13  R.  I.  694,  and  cases  cited.  Bat  ia 
New  York  the  death  of  the  debtor  is  held  to  oonstitate  no  ezceptiont  npon 
the  ground  that  the  reason  of  the  role  requiring  judgment  before  a  ereditor's 
bin  can  be  filed  does  not  fail  on  account  of  the  death  of  the  debtor  before 
Judgment^  since  the  suit  may  be  prosecuted  to  judgment  against  his  persona) 
representatiTeo:  Batee  v.  WUcox,  67  K.  Y.  264.  Yet  in  the  case  of /Tit^yaii  t. 
Walker,  14  How.  32;  it  is  held  that  the  jurisdiction  of  equity  to  administer 
the  assets  of  a  deceased  debtor,  and  remove  fraudulent  transfers  by  the  de- 
cedent, at  the  suit  of  a  simple  creditor,  is  a  branch  of  its  original  jurisdiction, 
and  is  not  merely  ancillary  to  the  enforoement  of  an  ezeoutioa  i^  law.  See 
also  Pharie  ▼.  Leadsman,  20  Ala.  662;  HaaUm  r,  Oaetner,  29  N.  J.  Eq.  636; 
SJatrU  y.  BoweH,  30  Id.  418;  Beed  v.  Speake,  4  S.  C.  293;  Pewk  B.B.Oo,t. 
Weiaa,  87  Pa.  St  449;  Wrif^  v.  Oan^pbell,  27  Ark.  637;  Jokmeon  ▼.  Waten, 
111  U.  S.  640;  Carter  v.  Hampton,  77  Va.  631.  By  special  statutes  of  AU- 
bama,  Maryland,  Massachusetts,  Mississippi,  Tennessee,  Virginia,  and  West 
Virginia,  a  creditor  at  large  without  judgment  at  law  may,  in  those  Btatea* 
file  a  creditor's  bill  in  equity  to  set  adds  a  fraudulent  transfer.  In  oases  of 
trust,  as  where  it  is  sought  to  prevent  a  trustee  for  the  benefit  of  ereditora 
from  abusing  his  trusty  or  to  enforce  the  trusty  and  reach  property  held  there- 
onder  for  the  creditors,  they  may  sue  in  equity  without  first  having  obtainod 
judgment  at  law:  Miller  v.  DaMoon,  44  Am.  Dec  716;  KempUm  v.  ffoQoweO^ 
71  Id.  112;  Conro  v.  Port  Henry  Iron  Co.,  12  Barb.  68;  Baher  v.  Baiftol,  6  GbL 
486;  Fakbanke  v.  Belknap,  136  Mass.  179. 

2.  Who  mojf  Bring  BUI,  and  Partiee  thereto.  — lliere  can  be  no  questiim  aa 
to  the  right  of  judgment  creditors  themselves,  in  a  proper  case^  to  "*^"«**?to 
a  creditor's  bilL  But  the  authorities  conflict  as  to  iHiether  an  execntor  or 
administrator  who^  by  his  official  position,  represents  both  the  ereditora  and 
the  deceased  debtor  can  maintain  a  bill  to  set  aside  a  eonv^yanoe  whidh  waa 
fraudulent  as  to  creditors.  In  some  decisions  it  is  held  that  he  eaoaot^  upon 
the  groond  that  he  stands  in  the  shoes  of  the  debtor:  Snodgram  v. 
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64  Am.  Dec  160;  OeorgB  w.WUUama,  72  Id.  20Bi  BUder.  Blake,  laWm.  Mi 
Jf«rryT.iV0mni»44Mo.622;  DcHii t. ifftwuMon, M Ala. 277.    Batthewei^t 
«f  aaihority  and  lo—on  is  in  faror  of  the  right  of  an  ezecator  or  adminiatra- 
ior,  as  the  representatiTe  of  the  creditoray  to  sue  for  property  frandalently 
alienated  by  the  deoeaaed  in  his  lifetime;  and  in  many  states  such  action  is 
made  obligatory  by  statute:  Bwing  ▼.  Handiest  14  Am.  Dec  157|  note,  and 
esses  dted;  BiOa  ▼.  Sherwood,  48  Ctl.  992;  IM  ▼.  Jbenqpf  Hre  Co,,  60  Jd. 
299;  PcarherT,  Flagg,  127  liasa.  30;  BmA^ea  ▼.  BtuhneO,  88  Ind.  403;  Ott- 
man  Bank  ▼.  Leffaor,  60  Wis.  268.    A  somowhat  aimilar  ooofliet  exists  as  to 
whether  a  TolnntBiy  assignee  of  the  debtor  for  the  benefit  of  creditors  may 
inaintain  sach  a  bill.    The  following  oases  deny  his  right  so  to  do:  PUkbuty 
r.Kmgon,Zl  N.  J.Eq.619;  .8itM0netf  ▼.  (^frCli^  10  Paige,  210;  lUorm  r.  Doom' 
fort,  I  Send.  Oh.  136;  Sere  ▼.  PUoi,  6  Oranch,  832;  JBatabrook  ▼.  MenenmUh, 
18 Wis.  645;  Bromdngv.  J?ari;  6BarK  91;  FhwerY.  CbmitA,  26 Minn.  473. 
On  the  other  hand,  some  caaea  hold  that  a  Tolnntary  assignee  for  the  benefit 
of  creditors  may  avoid  in  eqnity  a  oonTeyanoe  made  by  the  debtor  in  frand  of 
his  creditors:  SpnTig  ▼.  Short,  90  N.  Y.  638;  Watero  v,  DaMtO,  1  Md.  466; 
Sknpoim  t.  Warren,  66  Mc  18;  Shqmum  ▼.  ^imi  Ino.  Co,,  29  Conn.  246;  SUUtm 
▼.  Pittman,  11  Gratt  99;  IkfifU  v.  PtiMa$n,  9  R.  I.  21;  Tanu  v.  BtUlU,  36 
Pk.  St  308;  KUbowm  v.  Fa^,  26  Ohio  St  649.    In  aome  states,  the  power  of 
such  an  asaignoe  to  sne  to  set  aside  a  frandnlent  oonTeyanoe  by  the  debtor 
is  statutory.    That  sodi  snit  may  be  maintained  by  an  assignee  officially  ap- 
pointed in  bankmptcy  or  inadvenoy  proceedings  seems  not  to  be  questioned: 
POUbmrf  ▼.  iOf^^on,  31  N.  J.  Eq.  820^  and  cases  cited;  />ay  t.  Oool^,  118 
Mass.  627,  and  caaea  dted;  In  re  ^tmeoii  Leland,  10  Blatchf.  603;  In  re  Lowe^ 
19  Fed.  Rep.  689.    The  reoeiTer  of  a  debtor  may  impeach  fraudulent  trans- 
fers: Oogood  T.  Laiftm,  48  Barb.  463;  ffamUn  v.  Wrighl,  23  Wis.  492;  Porter 
V.  WOBame,  9  N.  T.  142;  BoeMds  ▼.  Menek,  40  Id.  384;  Undenoood  r.  B^ 
mfi,  n  Id.  409;  mOerY.  MtKmde,  29 K.  J.  Eq.  292. 

Greditors  by  several  jndgmenta  may  Join  as  complainanta  in  a  creditor'a  bill 
•gainst  the  same  debtor,  since  th^  have  a  common  interest  in  obtaining  the 
relief  sought:  Edmuton  ▼.  Lffde,  19  Am.  Dec  464;  Murraiff  v.  Hay,  43  Id. 
773;  WWiaime  ▼.  Ned,  73  Id.  94;  BneMntfiam  ▼.  Walker,  61  Bliss.  494;  Brown 
▼.  Pmodt,  10  Ala.  432;  Olairkeon  t.  De  Pe^eter,  3  Paige,  320;  Wakeman  t. 
Oroiver,  4  Id.  23;  LenMon  v.  MqfitU,  1  Edw.  Ch.  461;  Morion  v,  WeU,  33 
Bsrb.  30;  Simar  ▼.  Canaday,  63  N.  Y.  306;  Omro  ▼.  Port  Henry  Iron  Co,,  12 
Barb.  27;  Sage  ▼.  Meeker,  28  Id.  287;  Dewejf  t.  Moyer,  72  N.  T.  74;  Chaptnan 
▼.  Banker  and  Tradeeman  Pub.  Co.,  128  liasa.  478;  North  v.  Bradway,  9 
Minn.  183;  Bankmgki  ▼.  Sloan,  17  FU.  286;  Oatee  v.  Boomer,  17  Wis.  466; 
WaU  ▼.  Fairley,  73  N.  a  464;  BMme  t.  Sand  Creek  Tun^ike  Co.,  34  Ind. 
461;  Heed  ▼.  Stryker,  4  AbK  App.  26;  Brkikerhqfy.  Brown,  6  Johns.  Ch.  1391 
One  creditor  may  sue  on  behalf  of  all  others  in  the  same  situation:  Edmeeton 
y.  Lyde,  19  Am.  Dec  454.  Other  creditors  may  be  permitted  to  come  in  and 
make  themaelTes  partiea  at  any  time  before  distribution  of  assets:  Ss  parte 
Nayler  and  Smith,  1816.467;  Brooke  r.  GObone,  4  Paige,  374;  MyereY.  Fenn, 
6  WalL  207;  Martin  v.  TidweO,  36  Ga.  332;  Str&e  t.  McDonald,  2  Ear.  &  G. 
191;  BankY.  Dn^om  2 BUnd,  264;  Shnbridsr.  Skubrkk,  1  McCord,  406.  But 
equity  will  not  sare  creditors  who  come  in  after  suit  brought  from  the  con- 
seqnenoea  of  lapae  of  time  upon  their  rights:  Ex  parte  Naykr  and  Smith,  78 
Am.  Dec  467.  Kor  will  a  creditor  who  comes  in  after  a  decree  annulling  a 
frsndnlemt  preference  be  entitled  to  aharo  equally  with  the  original  com- 
plaiBask:i9fnil&T.av|AllBisa.34a  Oraditon  may  job  in  suit  with  a  sheriff 
sr wilb an asaignea In  bankmptoy:  Adamer.  IknJdmn,  10  N.  T.  309;  Boone 
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y.  Han,  7  Bnahy  66.  A  single  creditor  may  file  a  bill  to  readi  legal  anet^ 
bat  shoald  join  other  creditors  when  the  object  of  the  suit  is  to  reach  equita- 
ble assets:  Whnore  v.  Spear,  27  QtL,  198;  HomUree  ▼.  McKcey,  6  Jones  Eq.  87. 

The  judgment  debtor  is  ordinarily  a  necessary  party  defendant:  Lawrenm 
T.  Baank,  35  K.  T.  320;  BeardOey  S.  Co.  y.  Foster,  86  Id.  561;  IfiZZer  ▼.  ffaU, 
70  Id.  252;  Shamr  v.  Brainard,  29  Barb.  25;  Oaylord  ▼.  Kel^utw,  I  WalL  95; 
Lcv^oy  y.  Irtlan,  79  Am.  Dec.  667;  SewaU  v.  RtuM,  2  Paige,  175;  as  abo 
the  executor  or  administrator  of  a  deceased  debtor:  AUen  ▼.  Vetial,  60  Ihd. 
245;  Boggs  v.  ifcC7oy,  15  W.  Va.  344;  Alexander  ▼.  Qmgley,  2  Duvall,  400; 
PostkwaU  y.  iroioev,  3  Iowa,  366;  Pharie  ▼.  LeoeftmoN,  20  Ala.  662;  Bathmm 
V.  Sepulveda,  39  Cal.  688;  McDowell  v.  Cocftran,  11  HI.  81;  Cb5&  t.  ^orumNi; 
11  Tex.  556;  the  heirs  of  a  deceased  yendor  of  real  estate:  MeNab  ▼.  HeaUL, 
41  nL  326;  Oairy  y.  May,  16  Ohio,  66;  SexUm  y.  CroeheU,  23  iQratt  867;  and 
all  grantees  or  lien-holders  who  claim  an  interest  in  or  lien  upon  the  property 
sought  to  be  chaiged:  Sage  y.  Moeher,  28  Barb.  287;  OrayY.  Sckauk,  4  K.  T. 
460;  Wardv,  HoUine,  14  Md.  158;  Tichenorv,  AUen,  13  Gratt,  15;  Sextonr. 
OroebeU,  23  Id.  857;  Hoffman  v.  Shields,  4  W.  Va.  490;  Botoen  y.  CfetU^  54  Md. 
655.  Co-judgment  debtors  should  be  joined:  TTiomas  y.  Adams,  30  IlL  37; 
Bennet  y.  McOuhre,  58  Barb.  625;  Cwnmerdal  Bank  y.  JfeocA,  7  Psige^  449; 
CkUd  y.  Brace,  4  Id.  309;  Harrison  y.  HaUum,  5  Cold.  525.  Distinct  fraud- 
ulent grantees  of  the  judgment  debtor  may  be  joined  as  defendants  without 
rendering  the  bill  multifarious:  Williams  y.  Neil,  73  Am.  Dec  94;  Deia/M 
y.  Anderson,  15  Miss.  630;  Chase  y.  Searls,  45  K.  H.  519;  Boyd  y.  Hoyt,  5 
Paige,  65;  Mortonv.  Weil,  83  Barb.  30;  Tregov.  Skinner,  42  Md.  432;  JMii- 
mock  y.  Biacby,  20  Pick.  368;  Harrison  y.  Hattum,  5  Cold.  526;  Morton  y.  ITeil 
33  Barb.  30;  HamUn  y.  fTrn/M  23  Wis.  491;  Pierson  y.  Demki,  1  Iowa,  23; 
Brinkerkoff  y.  Brown,  6  Johns.  Ch.  139;  Beed  y.  Stryker,  4  Abb.  App.  26; 
^orCft  T.  Bradway,  9  Minn.  183;  iWfoiM  y.  Fellows,  4  Cow.  682;  Hammond  y. 
/T.  J2.  /.  d&  M.  Co.,  20  Barb.  378;  DeWoV  v.  Spragne  Vfg.  Co.,  49  Conn.  282; 
Chase  T.  RsddJmg,  13  Gray,  418;  ITeUk  y.  WMi,  105  Mass.  229;  Qdman  y. 
iTiife&iniOfi,  120  Id.  27;  Crauford  y.  ESrksey,  50  Ala.  691;  IVmiKMxm  y. 
Dtfiuiln^,  69  Ma  436.  All  partiea  to  the  fraudulent  and  unlaivful  acts  of  the 
debtor  may  be  joined  as  defendants,  their  participation  in  the  fraud  being  a 
sufficient  bond  of  connection  to  justify  the  joinder.:  Hammond  y.  Hudson 
Bifoer  Iron  and  Madhme  Co.,  20  Barb.  Zl^-,  Brady  y.  McCosker,  1  N.  T.  214. 
In  a  creditor's  suit  to  enforce  an  assignment  for  the  benefit  of  creditora,  the 
assignor  and  all  other  credjltors  must  be  made  parties:  McPkarson  t.  Parker^ 
30CaL455. 

When  the  sole  object  of  the  suit  is  to  reach  property  which  has  been  fraadn- 
lently  transferred  by  the  judgment  debtor,  and  in  which  he  has  retained  ne 
legal  or  equitable  interest,  it  has  been  held  thaC  the  judgment  debtor  is  not  a 
necessary  party  to  the  suit:  Potter  y.  PkUUps,  44  Iowa,  357;  Campbell  y. 
Jones,  25  Minn.  155;  Jackman  y.  Bcbkwon,  64  Mo.  289;  Bt^ngton  y.  Harvey, 
95  U.  8.  103;  Taylor  y.  Webb,  54  Miss.  36,  and  eases  cited;  nor  need  the 
executor  or  administrator  of  a  deceased  debtor  be  joined  in  such  case:  Dodb' 
ray  y.  Mason,  48  Me.  178;  Merry  y.  Fremon,  44  Mo.  518;  Cornell  y.  Radway^ 
22  Wis.  260;  Jackman  y.  Robinson,  64  Mo.  289, 318;  ZoUv.  Soper,  75  Id.  462; 
nor  the  distributees  of  his  estate:  Waits  y.  Oayle,  20  Ala.  817.  When  the 
interest  of  an  heir  is  sougbt  to  be  reached,  the  administrator  need  not  be 
joined:  MeArthur  v.  Hoysradt,  11  Paige,  495.  When  the  debtor  retains  an 
intenat  in  property  which  he  has  transferred,  such  Interest  may  be  reached 
without  making  the  assignee  a  party:  Edmeekm  y.  Zyde^  19  Am.  Dec  454. 
When  the  rights  of  a  lien-holdw  cannot  be  distorbed  by  the  decree^  and  nm 
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raHng  is  asked  ag»liiit  the  Hen,  snoh  liaa-holdsr  may  be  omitted:  Trtgo  t. 
SHimert  42  Ud.  4Sh  Baganr.  FFaOer,  14  How.  29.  Li  a  mitt  to  aet  aside  a 
fraadnlsnt  asajgnnient  for  the  benefit  of  creditors^  the  creditors  pronded  for 
ia  tiie  awrignment  axe  not  reqiiired  to  be  joined:  T^erataon  t.  ^ehok,  37  Vt 
464;  Orvter  t.  FFdbenum,  25  Am.  Deo.  624;  Inein  t.  JTecn,  3  Whart  347; 
MePhenon  t.  Pofter,  30  OaL  465.  Frandolent  grantees  who  have  parted 
with  their  interest  may  also  be  omitted:  Jaekmem  t.  Bobkutm^  64  Mo.  239; 
Stouiv.  SUmt,  TJ  Ind.  537;  WoMerr,  RkU^  38  Md.  211.  The  debtor  of  the 
judgment  debtor  need  not  be  joined  in  a  oreditor's  soit  to  obtain  a  lien  upon 
the  debt:  Adanu  t.  ffaebeU,  7  OaL  203,  and  cases  cited.  When  a  firm  deht 
ia  sooght  to  be  enforced  against  a  frandnlent  grantee  of  individual  property 
of  one  partner,  his  copartner  is  not  a  proper  party  if  no  relief  is  soo^t  against 
him:  Bandog  t.  Dc^,  16  N.  J.  Eq.  315. 

&  O^liea  iif  Ortdkor's  SuU,  and  What  Ptoperi^  mag  be  Beaeked.  —  A  cndi- 
tor^s  soit  in  eqnity  may  be  employed  in  aid  of  ezeentiony  either  to  make  dis- 
covery of  concealed  property  of  the  judgment  debtor,  or  to  remove  frandu- 
lent  conTeyances  and  hindrances  to  ezecntioo,  or  to  reach  equitable  assets 
which  cannot  be  sabjected  to  execution  at  law.  The  chancery  jurisdiction 
over  hills  of  discovery  is  entertained  in  cases  where  the  object  of  a  creditor'a 
bin  ii  to  reach  concealed  assets  of  the  debtor,  and  to  compd  their  application 
to  the  payment  ol  plaintiff 'a  judgment:  Oonro  v.  Port  Henry  Iron  Co,,  12 
Baib.  581;  Hodden  v.  Spader,  20  Johns.  554;  Le  Roy  v.  Roffer$,  3  Paige,  234; 
ffeadHdbT.  i^oMison,  2  Johns.  Ch.  283;  KMberlgY,  8€lU,Zldu  4ffJ;  Thomaa 
▼.  Adaam,  30  DL  37;  Oordcn  v.  LoweU,  21  Me.  261;  Cadwaltader  v.O.^A. 
See.,  11  Ohio^  292;  Hackerr.  Bobinum,  SB»,L  141;  Oo9$ v. Letter,  1  Wis.  61. 
Perhaps  the  most  frsquent  purpose  subserved  by  creditors'  bills  is  to  reach 
property  which  has  been  firaudulently  transferred  or  encumbered  by  the 
debtor  with  the  intent  to  defeat  his  creditors.  Most  of  the  cases  above  cited 
are  of  this  nature.  See  also  BulHt  v.  Taylor,  00  Am.  Dec.  42;  Folhee  v.  Hoy- 
den, 29  Miss.  123;  Albey  v.  Oomm.  Banb,  31  Miss.  434;  Coon  v.  Henry,  49 
Mich.  206;  HoUr.  Banerqft,  30  Ala.  193;  WaUe  v.  Oale,  20  Id.  817;  Waddel 
v.i^mler,  62  Id.  347;  ifqfn<v./ji0iAam,  7  Dana,  496;  Traek  y.  Oreene,  9  Uich. 
368;  Oatee  v.  Boomer,  17  Wis.  465;  Sheqfe  v.  Shee^fe^  40  N.  H.  516;  Coobe  v. 
/okneon,  12  K.  J.  Eq.  52;  Hamlen  v.  MeCfUHaiddy,  62  Me.  269;  ^t0|/2  v. 
Aremt,  4  ObL  390;  Hilk  v.  Sherwood,  48  Id.  386;  Beach  v.  Hodgdm,  66  Id. 
187;  Muetuhnan  v.  Kent,  33  Ind.  462;  BaUw/T,  Covert,  90  Ind.  608;  Oormtey 
V.  Potter,  29  Ohio  St.  699;  Fnmaee  Co,  v.  Peters,  40  Id.  676;  Fowler*s  Appeal, 
87  Pa.  St.  454.  Such  a  Inll,  however,  will  not  be  entertained  if  its  real  ob- 
ject is  to  aid  the  fraudulent  debtor  in  regaining  control  of  his  property: 
linekman  v.  Conooer,  37  N.  J.  Eq.  443.  The  creditor's  bill  is  also  frequently 
employed  to  reach  tiie  equitable  interests  of  the  debtor  which  the  arm  of  the 
law  is  powerless  to  subject  to  the  payment  of  his  debts:  Rice  v.  Burnett,  42 
Am.  Dec.  336;  Daryan  v.  Waring,  46  Id.  234;  Heath  v.  Bithap,  65  Id.  654; 
Long  V.  Broum,  56  Id.  244;  Madeaeon'e  Appeal,  82  Id.  617;  Fosa  v.  Moyer,  64 
N.  Y.  128;  WiUkms  ▼.  Thorn,  70  Id.  270;  SmUh  v.  Mom,  37  Abu  327;  Hal- 
dead  V.  D(t(fi9on,  10  N.  J.  Eq.  290;  Sparhawk  v.  Clan,  126  Mass.  266;  Graff 
V.  Bonnet,  31  N.  T.  9;  Hodden  v.  Spader,  20  Johns.  664;  C<mro  v.  Pwi 
Beery  Iron  Co,,  12  Barb.  58;  Low  v.  Cfraham,  25  Ala.  187;  SmUh  v.  Parker^ 
41  Me.  452;  Nkhole  v.  Leey,  5  Wall  433;  BoberU  v.  Hodges,  16  K.  J.  Eq. 
299;  Dore^  v.  Dorsey,  10  Md.  466;  Myers  v.  Amey,  21  Id.  302;  State  v.  Me- 
Cmm,  24  How.  498;  Prati  v.  St.  Clair,  6  Ohio,  227;  Hopkins  v.  Carey,  23 
30m.  64;  ilOsy  V.  Actti^  6 B.  Men.  24;  JQrSy  v.  Brwu, 45  Mo.  234;  UBoy 
V.  Megers,  3  Faige,  234.    A  bill  will  lie  for  the  double  purpose  of  aiding  an 
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•zeontion  and  to  reach  property  not  open  to  execntion:  Beam  t.  Beimetig  ftl 
Mich.  148;  Wa^  t.  Bragaw,  84  Am.  Deo.  147. 

Under  the  statates  of  eome  of  the  statee,  prooeediags  anpplemeotarj  to 
ezecntion  are  provided  for,  the  design  of  which  ib  to  aooorapliah  eonio  ol  tbe 
objects  of  a  creditor's  hilly  and  to  make  snoh  prooeedings,  to  the  extent  of 
their  design,  a  snbstitate  for  a  creditor's  soit:  Spencer  t.  Caiflee,  9  Abb.  "Ft. 
882;  Drigga  t.  WUBams,  15  Id.  477;  People  ▼.  Mead,  29  How.  Ft.  960;  Pope 
V.  Cole,  64  Barb.  409;  &  C,  66  K.  Y.  124;  Lyneh  t.  Johieon,  48  Id.  SSf 
Beeher  t.  Tommee,  81  Id.  631;  Bamee  ▼.  Morgan,  3  Hon,  703;  Barter  ▼. 
Dayton,  28  Wis.  867;  Adame  t.  HadotU,  7  Chd.  187;  MoCkUUmgh  ▼.  Claris 
41  Id.  298;  Paeyic  Bank  t.  RobineoH,  67  Id.  620.  Soch  prooeedin^i  nraallj 
aiford  a  more  expeditions  and  impropriate  remedy  to  reach  the  concealed 
legal  assets  of  the  debtor  than  the  bill  of  discovery  in  chancery,  and  may  be 
so  hr  considered  aa  practically  an  exdnaiye  remedy.  Bat  statotocy  pro- 
ceedings snpplementary  to  execaticn  are  not  exdnsiye  of  the  jnrisdictian 
of  equity  over  crediton'  Inlls  to  remove  fraodnlent  transfers  and  to  reach 
equitable  assets:  WUHame  v.  Sexkn,  19  Wis.  42;  Swift  ▼.  AreiUe,  4  CU.  390; 
Burt  T.  ffoettinger,  28  Ind.  217;  Benmet  ▼.  McMre,  68  Bsrb.  026;  Pope  v. 
Cole,  64  Id.  406;  Taylor  v.  Pereee,  16  How.  Ft.  417;  Te^ft  ▼.  WH(^  47 
Id.  1;  Goodyear  v.  BetU,  7  Id.  187;  MeKeUhan  ▼.  WaOer,  66  K.  a  96;  Ab^ 
bey  ▼.  OommerekU  Bank,  81  Idas.  434. 

Every  species  of  property,  legal  or  eqaitaUe,  may  be  reached  and  aold  un- 
der the  decree  in  a  creditor's  soit:  Bdmeekm  v.  Lyde,  19  Am.  Dec  454.  Bat 
it  is  doabtfnl  whether  ohosee  in  action,  aa  such,  can  be  reached  by  a  credi- 
tor's bill  merely  becanse  frandalently  transfened,  unless  the  case  is  otfaer> 
wise  of  equitable  jurisdiction:  Domowm  t.  Am,  14  Id.  531,  note,  and  oases 
cited.  The  following  cases,  however,  hdd  that  ohoses  in  action  may  be 
reached:  Bdmeetion  ▼.  Lyde,  ettpra;  Drake  ▼.  Bhe,  130  Mass.  410;  Pemdletom 
▼.  Perkma,  49  Mo.  666;  PowOl  t.  ffoweO,  63  K.  O.  283;  Bayard  ▼.  Hi^finam, 
4  Johns.  Oh.  460;  Stmeon  v.  WiUkmu,  36  Ga.  170;  Sogere  ▼.  Jonee,  I  Nek 
417;  AbboU  v.  Temiey,  19  N.  H.  109;  SargaU  ▼.  SaJmmi,  27  Me.  539;  C% 
qf  Newark  t.  Pwnk,  15  Ohio  St  462;  HiU  v.  Omwbee,  14  IlL  233;  Lomgr. 
Page,  10  Humph.  641;  Tantum  v.  Oreen,  21  K.  J.  Bq.  364.  Moneys  earned 
may  be  reached,  though  not  due:  Thompeoh  T.  Nlwon,  8  Bdw.  Oh.  457; 
Browning  v.  BeUis,  8  Paige,  568.  Stocks  may  be  reached;  Bdmeelon  v. 
Lyde,  aupra;  Bayard  ▼.  Hoffman,  supra;  Weed  v.  Pierce,  9  Oow.  723;  aa 
also  annuities:  NorcuU  ▼.  Dodd,  1  Oraig  k  P.  100;  life-insnnnce  pdicies: 
Burton  v.  Fc^neholt,  86  N.  0. 260;  AnOuudU  Jne.  Co.  v.  Scare,  109  Mass.  383; 
trade-marks:  Warren  v.  Warren  Thread  Co.,  134  Id.  847;  book  royalties: 
Lord  V.  Harte,  118  Id.  271;  patent  rights:  B&mea  r.  Morgan,  3  Hun,  704; 
OiUet  V.  Bate,  8(5  N.  Y.  87;  Afjer  v.  Murray,  105  U.  a  126;  Stephens  ▼.  Oad^ 
14  How.  531;  license  under  a  patent  right:  MaUkewe  ▼.  Oreen,  19  Fed.  Rep. 
649;  and  legacies:  B'ujekw  v.  Ayrault,  46  Barb.  143.  Property  upon  which  a 
lien  is  given  to  a  surety  to  indemnify  him  against  the  debt  may  be  reached 
to  the  extent  of  the  indemnity:  New  London  Bank  v.  Lee,  27  Am.  Dec.  713; 
King  v.  HarmaWe  Hdra,  26  Id.  485.  A  mere  permissive  occupancy  or  bare 
possibility  cannot  be  reached:  Waggoner  v.  Speek^  3  Ohio*  293;  Oeniry  v. 
Harper,  2  Jonea  Eq.  177;  SmUh  v.  Kearney,  2  Barb.  Oh.  533.  The  morsl 
obligation  of  executors  under  a  will  cannot  be  enforced  by  creditors:  Sparke 
▼.  De  la  Ouerra,  18  Osl.  676.  But  property  appointed  by  axeoutors  undsr  m 
will  may  be  reached  as  assets  of  the  appointee:  Madbaeon'e  Appeal,  82  Aaib 
Dec.  517;  Johnton  v.  CueMng,  41  Id.  694;  Clapp  v.  Ingrakam,  126  Ma«.  900| 
Commonwealth  v.  Dt^fidd,  12  Pa.  St.  277;   TaOmadge  v.  SUI^  SI  Bh^.  M. 
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Ibe  inionst  of  an  heir  or  diatribatee  in  the  hands  of  an  ezecntor  may  be 
reached:  Dtmomm  ▼.  Fhmf  14  Am.  Deo.  631,  note,  and  caaee  cited;  Lang  t. 
Brmffn,  66  Id.  244;  Shanmm  ▼.  DUhn,  48  Id.  234;  CaUwea  t.  MotUgomery, 
8  Ga.  106;  aa  alao  an  UTiawigned  right  of  dower:  Payne  t.  Becker,  87  N.  Y. 
167;  Stewart  t.  MeMartin^  6  Barb.  438;  Tmnhm  v.  Fonda,  4  Paige,  448; 
<r  a  teiuuu^  by  onrteqr:  EUtworih  ▼.  Cboi,  8  Id.  643.  ToUa  and  corporate 
famchiaea  may  be  sabjeoted  to  the  payment  of  debts:  Macon  is  W.  R,  H.  Co, 
▼.  Porter^  9  Ga.  877;  Covhgton  D,  Co.  t.  Shepherd,  21  How.  112.  The  credi- 
tovB  of  an  inaolyent  corporation  may  sae  in  equity  to  compel  the  atockholdera 
topaynp  the  atook  anbaoribed:  Hmry  t.  V.  S  A.  R,  R.  Co,,  17  Ohio,  187; 
Mkn  T,  Z.  d!  M.  T.  Co,,  11  Id.  273;  8.  C,  13  Id.  197;  HarTnan  v.  Page,  62 
CbL448. 

Since  pruperty  exempt  from  ezeontion  cannot  be  anbjeoted  to  the  payment 
d  debts  by  any  proceedings  at  law,  it  follows  that  no  frand  can  be  committed 
upon  the  righta  of  oreditcrs  by  any  transfer  of  anch  property,  and  a  coort  of 
equity  ia  equally  powerless  with  a  court  of  law  to  reach  it  or  to  subject  it  to 
the  daima  of  creditors:  Wood  ▼.  Chambere,  70  Am.  Dec.  382;  Seare  ▼.  Hanke, 
64  Id.  378;  SmSOie  r.  Quhm,  26  Hnn,  332;  S.  C,  90  N.  T.  493;  CooiMy  t. 
Omm^,  66  Barb.  624;  Bogge  t.  Tkon^peom,  13  Keb.  403;  Morrieon  y.  Abbott, 

27  Minn.  116;  H^ubon  ▼.  Pkte,  11  Fkige,  180;  Andrmoa  ▼.  Rowan,  28  How. 
?t.  126;  (TComior  ▼.  Ward,  60  Miss.  1037;  Prenw  ▼.  HewUt,  66  Vt.  363; 
Pike  T.  MUk,  23  Wis.  164;  Whiehater  t.  Oaddy,  72  N.  C.  115;  Fmnin  v, 
Malojf,  1  Jones  k  &  382;  Oarhari  v.  Borrow,  46  Wia.  340;  Traeey  t.  Cover, 

28  Ohio  St.  61;  WaaklmfnT.  €hodkeart,  98  BL  229. 

A  creditor  may  proceed  in  one  suit  to  set  aside  fraudulent  transfers  of  both 
real  and  personal  property,  and  need  not  first  exhaust  the  personalty:  Snod- 
graee  ▼.  Andrews,  64  Am.  Dec  169.  If  a  fraudulent  ▼endee  has  sold  goods 
exceeding  the  amount  of  the  creditor'a  daim,  personal  judgment  may  be  ren- 
dsnd  against  him:  Swk^ord  t.  Rogers,  23  OsL  236,  and  cases  cited. 

4.  Creditor's  BOl  as  Lkn^  and  Priority  of  RigU^^Zn.  general,  where  no 
speeifio  lien  haa  been  acquired  upon  the  property  before  snit^  the  filing  of  a 
creditor's  bill  in  equity  to  reach  personal  assets  of  the  debtor  will  operate  as 
a  speeifio  lien  in  the  nature  of  an  attachment  or  equitable  levy  upon  the 
property  sought  to  be  charged,  and  will  confer  priority  of  right  to  payment 
out  ol  the  proceeds  aa  against  other  creditors  or  purchasers  jwndetifa  liU: 
SeoU  T.  McMUlen,  13  Am.  Dec  ^9;  Beek  ▼.  Burdett,  19  Id.  436;  Hale^s  v. 
WiUksms,  19  Id.  743;  Coming  ▼.  White,  22  Id.  669,  note»  and  cases  cited; 
Mdmeston  ▼.  Lpde,  19  Id.  234;  Dargan  ▼.  Waring,  46  Id.  234;  George  ▼.  Wil- 
Samson,  72  Id.  203;  Bank  </  Cnited  States  t.  Burke,  4  Blackf.  146;  Lynch  ▼. 
Johnson,  48  N.  Y.  33;  Storm  ▼.  Waddel,  4  Johns.  Oh.  494;  Weed  t.  SmuU,  3 
Band.  Oh.  494;  Bayard  ▼.  Hoffman,  4  Johns.  Oh.  460;  McDermott  r.  Strong, 
4  Id.  687;  JHlford  y.  Bumham,  7  Duia,  110;  NewdigaU  t.  Lee,  9  Id.  20; 
Muter  T.  Sherrjf,  2  WalL  249;  ChUtendea  ▼.  Brewster,  2  Id.  238;  J^Tries  v. 
Owfttme,  47  Barb.  667;  &  0.,  48  K.  Y.  671 ;  ^rotm  ▼.  ^kftoli,  42  Id.  26;  il<2«d  ▼. 
BM&r,  87  Id.  687;  Deporit  Natkmai  Bankr,  ffidbAom,  44  How.  Pr.  422;  Burt 
▼.  Sieves,  1  Bl^  72;  Miers  t.  Z.  etc  T,  Co,,  13  Ohio,  197;  Stanton  ▼.  Keyes, 
14  Ohio  St.  443;  CUnrkson  t.  De  PeysUr,  3  Puge,  320;  Utka  Ins,  Co.  r. 
Power,  3  Id.  366;  Bloodgood  r.  Clark,  4  Id.  474;  Ames  ▼.  Blunt,  6  Id.  13; 
BurreU  ▼.  LesHe,  6  Id.  446;  Fitch  ▼.  Smith,  10  Id.  9;  Famham  v.  Campbell, 
10  Id.  698;  Weed  ▼.  Pierce,  9  Oow.  722;  JETone  ▼.  Eemiqim,  27  Am.  Dec  204; 
BoynUm  T.  Bawdon,  1  Clarke  Oh.  684;  Bridgmanr.  MeKSssiek,  16  Iowa,  260; 
Cordon  T. LowOl, 21  Ud.»li  Lyon T.  Bobbins, 4Am.  916;  WatUnsY.Pinkney, 
3  Edw.  Oh.  683;  Cmrr.  Fmrkigton,  63  K.  0.  660|  WosHmy.  Clark,  28  Miss. 
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75;  Baker  ▼.  BcuHA^  6  OU.  486.  But  wbore  theire  is  a  pito  ipeetfic  Ii«n  by 
jadgmeat  or  levy  under  proeeis,  a  ereditor'i  nut  cannot  give  priority  over  it: 
Ofuxutauque  Co.  Bcmk  v.  jRlisI^,  75  Am.  Deo.  347;  Soouim  ▼.  Bender,  8  How. 
Pr.  185.  Of  two  crediton  having  liens,  the  prior  lien  will  be  preferred  : 
Trhnpie  v.  Titmer,  53  Am.  Deo.  90.  In  general,  judgment  creditors  can 
only  reach  the  real  estate  of  the  debtor  in  the  order  of  the  dates  of  their 
judgments:  ffaie^  ▼.  WtttiamB,  19  Id.  743,  and  cases  cited;  Bir^s  &cn 
y,  Staley,  25  Id.  803;  QTaeey  t.  DoKrie,  51  Id.  663w  A  judgment  creditor  of 
an  insolvent  carporation,  under  the  laws  of  New  Yorh,  obtains  no  preference 
by  filing  a  creditor's  bill:  Morgan  ▼.  Neat  York  R.  B.  Co.,  40  Id.  244.  Equity 
carries  along  the  lien  of  a  judgment  against  an  equitable  estate:  (Tnbtown 
ffeirs  V.  Kimbatt,  58  Id.  638.  Each  judgment  is  a  lien  upon  pwperly  fraudu- 
lently conveyed  by  the  debtor:  Dwnham  v.  Cox,  64  Id.  460.  But  it  has  been 
held  to  be  iht  better  opinion  that  the  judgment  ci^editor  who  first  files  his 
bill  to  set  aside  a  fraudulent  ocnveyanoe  of  real  estate  has  priority:  George  v. 
WilUameon,  72  Id.  203;  Petway  v.  Hbdsbu,  12  Lea,  107.  A  judgment  cred- 
itor, by  resorting  to  a  creditor's  InU,  oannot  affect  the  rights  of  an  execution 
purchaser  of  real  estate  fraudulently  conveyed,  if  it  is  sold  under  a  prior 
judgment:  ChaiUatifue  Co,  Bank  v.  BUleif,  75  Am.  Dec  347,  note,  and  eases 
cited;  SeoiUen  v.  Bender,  3  How.  Tr,  185.  The  priority  of  a  judgment 
creditor  may  be  lost  by  neglect  to  sue  out  ezeontioD,  as  against  a  more  vigi- 
lant judgment  creditor  who  files  a  bill  in  equity:  Dargan  v.  Waring,  46  Am. 
Dec  234;  Dunham  v.  Cox,  64  Id.  460. 

No  lien  can  be  acquired  by  a  creditor's  bill,  except  when  tiie  crediton  can- 
not acquire  a  Uen  at  law:  Hubbe  ▼.  Bancrq/t,  4  Ind.  388.  When  a  levy  and 
sale  is  made  under  execution  at  law,  it  will  take  precedence  over  a  prior 
creditor's  bill  if  the  property  had  not  first  vested  in  a  receiver  i^pointed  in 
the  creditor's  suit:  Bomry  v.  Odell,  4  Ohio  St  623;  Laneing  v.  WhiOedk,  7 
Paige,  864;  ^A>rm  v.  Bo^r,  8  Id.  130;  Jfomi  v.  P«ia^  2  Sand.  Ch.  257;  i9Airm 
V.  WaddeU,  2  Jd.4M;  Van  AlH^ney.  Cook,  25  tf.  Y,  499;  Becker  y.  Torrance, 
31  Id.  631 ;  Davenport  v.  Kelly,  412  Id.  193,  257.  A  creditor  at  large,  without 
judgment  or  specific  lien,  when  permitted  in  an  exceptional  case  to  main- 
tain a  creditor's  suit,  cannot  thereby  acquire  any  lien,  or  priority  over  other 
creditors:  Bobhteon  v.  Stewart,  10  Id.  196;  Day  v.  Wan^imm,  24  How.  355; 
Barton  v.  Brydnt,  2  Ind.  189;  McNaughUm  v.  Lamb,  2  Id.  642. 

5.  Injunction  and  Receiver  in  CredOor'a  Suit,  —  In  order  to  make  the  suit 
efifectnid,  equity  will  employ  the  ancillary  remedies  of  injunction  and  the  ap- 
pointment of  a  receiver.  An  injunction  will  be  granted  to  prevent  waste,  or 
to  restrain  a  fraudulent  conversion  or  disposition  of  the  property  with  a  view 
to  thwart  the  Creditors'  proceedings:  Witmer*a  Appeal,  84  Ani.  Dec  505; 
Teasier  v.  Wise,  3  Bland,  29;  Appeal <^  Fowler,  87  Pa.  St.  449;  Bhodgoodv. 
Clark,  4  Paige,  574;  AuetinY.  Figuekra,  7  Id.  56;  New  v.  Baime,  10  Id.  602. 
The  courts  will  not  ordinarily  interfere,  either  by  injunction  or  receiver,  at 
the  instance  of  a  creditor  at  large,  who  is  in  no  condition  while  his  rights 
remain  undetermined  at  law  to  call  upon  a  court  of  equity  to  restrain  the 
control  or  alienation  of  the  debtor's  property,  or  to  seize  his  assets:  Uhl  v. 
DiOon,  69  Am.  Dec  172;  Allen  v.  Center  VaOeg  Co,,  44  Id.  333;  McOoHritk 
V.  SUvin,  43  Ind.  522;  Peyttm  v.  Lamar,  42  Oa.  134;  Slvuf'^t  v.  Boehm,  96  DL 
560;  Pkelpe  v.  Foster,  18  Id.  309;  Adier  v.  FenUm,  24  How.  411;  Wig^ 
V.  Armstrong,  2  Johns.  Ch.  145;  WUeox  v.  KeOogg,  11  Ohio,  394;  Stg^  v. 
Knox  Countg  Bank,  8  Ohio  St.  511 ;  Shaeke{ford  r,  Shaehelford,  32  Gratt.  481; 
A^Afiue^fp  V.  C^irrfe,  55  Miss.  697;  ifc^er  v.  CiarA,  40  Ala.  259;  RkhY^Lewg, 
16  Md.  74.    Bat  in  sooh  exceptional  instances,  as  equity  will  sustain  a  credi- 
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tor's  Mn  in  fimv  of  a  cndStor  at  Urge,  it  will  •Iso  gnat  tiia  aid  of  thota 
ancflluy  reme^BM:  Baggcartjf  ▼.  PUmatn^  19  Am.  Deo.  434;  MoU  ▼.  Dimfi,  10 
How.  Pr.  225;  SorUy  ▼.  itretoer,  18  Id.  276;  Bowen  t.  SoOmi,  45  Miie.  163; 
CdtfTBff  ▼.  Moodif,  12  B.  Mon.  602;  Thompaon  y.  Diffender/er,  1  Md.  Ch.  489| 
AoKnfter/Y.  Ifoore,  11  Md.  376;  Hfde  y,  BUtry,  18  Id.  501;  Cdkan  t.  Myen, 
42  Qa.  46;  Todd  t.  Z^  15  Wis.  365.  No  injnnction  will  be  issued  in  t 
creditor's  rait  milev  a  necessity  therefor  is  apparent  to  save  the  rights  of  th« 
mditbr:  PcHkmd  BuOdmg  Auodatkm  v.  Creamer,  34  N.  J.  Bq.  107. 

The  appohttment  of  a  reoeiTor  upon  a  creditor's  bill  is  a  nsnal  practice^ 
and  is  almost  a  matter  of  ooorse,  where  tiie  object  of  the  bill  is  to  reach  per- 
sonal assets:  Bbodgood  ▼.  Clark,  4  Paige,  577;  FUzburg  v.  Bveringham,  6  Id. 
29;  ShamwtM  T.  Lewii,  6  Fed.  Bep.  776;  Crippen  v.  Hudetm,  13  K.  T.  161; 
Payne T.iSMitoi, 63 Barb.  169;  ififcAeB ▼.  Asrnes, 22 Hnn,  194;  Bcmkqf  Mon- 
roe T.  Sd^armerhom,  Clarke  Ch.  214;  FuXkr  v.  Taylor,  6  N.  J.  Eq.  301.  Be- 
hictance  has  been  shown  to  appoint  a  receiver  of  real  estate  in  a  creditor's 
sait:  Vamm  ▼.  Woode,  46  Miss.  120;  bat  he  may  be  appointed  to  collect  rents: 
Coitgdon  ▼.  2^  3  Edw.  Ch.  304.  A  receiver  will  be  appointed  npon  proceed- 
ings sspplementaxy  to  ezecntion  to  take  charge  of  assets,  in  like  manner  as 
upon  a  creditor's  bill:  Porter  ▼.  WtlBame,  69  Am.  I>ec  519;  Cooney  t.  Cooney, 
65  Barb.  524;  SoiteM  t.  ifendb,  40  N.  Y.  384;  Moake  r.  Coates,  33  Barb.  486; 
HoAaway  ▼.  Brady,  26  Onl.  582;  Pacific  Bank  ▼.  RdbhMm,  57  Id.  520.  For  a 
diseosiioii  as  to  the  appointment  and  powers  of  a  receiver  in  a  creditor's  snit, 
sse  CftoHtaMgiiie  Co,  Batdt  ▼.  WhUe,  57  Am.  Dec  442, 450,  note,  and  cases  cited. 
The  mere  appointment  of  a  receiver  does  not  efFect  a  transfer  of  the  debtor's 
property  before  it  is  seised,  or  a  transfer  in  fact  made:  Farmere^  Bank  v. 
Bfotton,  38  Id.  226;  Ckaaikmque  Co.  Bank  v.  BIsky,  75  Id.  347;  Obiey  v.  Tanner, 
10  Fed.  Rep.  113;  &  0.,  18  Id.  636;  but  it  has  been  held  that  a  receiver*! 
title,  when  obtained,  wiU  rdato  to  the  date  of  his  appointment:  Butter  v. 
Tama^  5  Sand.  610;  Bieele  v.  Skfryu,  5  Abb.  Pr.  442;  yet  not  so  as  to  defeat 
an  ezeenticai  levy  nndier  a  judgment  rendered  before  the  appointment:  Arti- 
fOMS*  Bamk  ▼.  Treadweil,  34  Barb.  553. 

6.  Pleading  and  WMemse  k%  CredUon^  ffuUa,  ^  A  creditor's  bill  mnstshow 
by  the  facts  averred  that  the  creditor  is  embarrassed  end  injured  by  the  con- 
ceafanant  or  feandnlent  disposition  of  the  debtor's  asseto  which  are  sought  to 
be  reached.  His  title  to  the  assistance  of  equity  as  a  judgment  creditor  who 
has  efrhansted  his  remedy  at  law  must  fnUy  appear:  Kenney  v.  Dow,  13  Am. 
Bee.  342;  Dunham  v.  Cox,  64  Id.  460;  LupUm  v.  Lupion,  3  CaL  120;  ffarrSo 
V.  f^t^or,  15  Id.  348;  Bandog  v.  Ihdy,  16  K.  J.  Eq.  317;  EboeUr.  Johnson, 
SHun,  668;  BrntrdOey BoyOe Co.  v.  Foeier,  36N.T.  565;  Crippenr,  Hudson^ 
13  Id.  165;  Adm  v.  Sattford,  23  Hun,  45;  Paiyne  v.  Sheldon,  63  Barb.  176; 
Seotf  V.  McFarimd,  34  Miss.  363;  Bkkpahick  v.  Mean$,  5Ired.  Bq.  220;  Buy- 
dean  V.  Nortkweaiem  Im.  Co.,  51 P^  St  394;  Harriaonr.  HaUum,  5  Cold.  526; 
BornmT.  ilofty^SFIa.  9;  Tomngv.  Frier,  9  "S.  J.  "S^.  466;  BurdeaS  v.  Wag- 
goner, 4  CoL  281;  MerreU  v.  Johnson,  96  HI.  230;  McCole  v.  Loehr,  79  Ind.  431 ; 
romerT.  Anm^  SSMd.  679;  Laweonr.  Cfrubbe,  4A Qt^  466;  AlMghir.  Her- 
wog,  12  BL  App.  667.  Bat  when  execution  has  been  levied  upon  land  fraud- 
olently  oonveyed  by  an  insolvent  debtor,  the  biH  need  not  allege  the  inad- 
veney  of  oo-dsbtors»  or  that  the  remedy  at  law  has  been  exhausted  against 
them,  to  sQStain  the  jnrisdiotion  of  equity  to  set  aside  the  fraudulent  couvey- 
anee:  Fomstt.  AnderKNi,  40  Miss.  519;  S.  C^poet,  p.  351.  When  a  fraudulent 
traaslsr  of  tiio  debtor's  property  is  complained  of,  facts  showing  the  fraud 
nutst  be  distiBelily  and  fully  averred:  Kenneyr.  Dow,  13  Am.  I>eo.  342;  /\m»- 
om  V.  Mm^  14  Id.  681^  648;  Mfa^  and  oases  dtsdi /%^0e%  V.  CnMc,  68  Ala 
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m;  Pkbettr.Fipikk,^ld.KZ;BhMdr.ffomBon,4AmaL2^i  PaUmr. 
Ta^hr,  7  How.  159;  Smatt  t.  Bomttmoi,  9  K.  J.  Eq.  891;  Kidn  ▼.  Ecrim,  47 
HL  4d0;  Ontario  Bcmk  t.  Roal^  3  Paige,  478;  KMer  t.  Maqf^  7  Od.  206; 
iSUmter  ▼.  Stuart^  15  Abb.  Pr.  891.  A  bill  alleging  men  few  that  ike  debtor 
will  prefer  other  crediton,  without  any  faets  ahowing  fraud,  ia  inanfficient; 
McChmgh  v.  Ins,  Bank  qfCohmibuB,  46  Am.  Dec.  882.  The  bill  to  be  anf • 
fioient  mvat  show  that  the  removal  of  the  obstmctioa  complained  of  will  en- 
able the  judgment  of  plaintiff  to  attach  npon  the  property:  Bprmg  ▼.  Shorty  90 
N.  Y.  538.  The  claim  of  plaintiff  mnat  appear  to  have  ezirted  at  the  time 
of  the  alienation  of  the  property  aooght  to  be  charged:  Brrnggermem  ▼.  Hoar^ 
82  Am.  Dec  97;  WoMridge  ▼.  Oage,  68  SL  157;  MemU  ▼.  JohmaoR,  96  Id. 
230;  Donley  r.  MeKieman,  62  Ala.  34;  Wcdthallv,  Rwe$,  34  LL  91;  De  Oarca 
▼.  Oahnn,  56  Tex.  53;  as  alao  the  inaolvency  of  the  debtor  at  that  time:  Eve 
▼.  LewiSf  90  Ind.  457.  Facta  explaining  or  exooaing  the  delay  of  the  plain- 
tiff must  be  averred  in  the  bill:  Badger  ▼.  Badger^  2  WalL  92;  Wood  t.  Oar- 
penier,  101  U.  8.  140;  also  such  equitable  circumstances  as  may  make  the  case 
an  exception  to  the  rule  that  execution  must  be  returned  nmOa  bona  before 
suit:  Meax  v.  Anthonjf,  52  Am.  Dec.  274.  The  bill,  if  insufficient  to  snstain 
acreditor's  suit,  may  be  amended  so  as  to  make  it  sniBeient:  WilUamoY,  Neei, 
64  Id.  94;  Baierr.  Bariol,  600.  486. 

The  description  in  the  bill  of  the  assets  of  the  dAtor  may  be  general,  and 
often  must  be  so,  when  the  object  of  the  billisto  makeftdisooreiy  of  concealed 
assets.  The  bill  may  operate  as  a  general  lien  upon  property  generally  de- 
scribed so  as  to  lay  the  foundation  for  an  injunction  and  reoeiTer,  but  cannot 
operate  as  notice  affecting  any  real  estate,  unless  it  is  ipecifically  deeeribed: 
MiBer  ▼.  Sherry,  2  WalL  260;  OrifUh  t.  Orifith,  9  F^  317.  An  amend- 
mant  as  to  the  description  of  real  property  can  only  operate  to  ohaige  it  ape- 
cifically  from  the  time  of  the  service  of  the  amended  pleading:  MUl&r  v. 
Sktrry,  2  Wall.  250. 

The  defenses  pemussible  in  a  creditor's  suit  do  not  usually  include  an  at- 
tack by  any  defendant  upon  the  judgment  obtained  in  the  court  of  Uw,  whi<^ 
cannot  be  collaterally  assailed  for  irregularity,  or  upon  any  ground  exospt 
that  of  fraud  or  collusicn:  Oariand  t.  i^teet^  15  Am.  Dec.  756;  Cattdee  v. 
Xoref;  51  Id.  294,  note,  and  casea  cited;  Banki^WooeierY.  8teven§p  S9  Id.  619; 
Barnard  v.  DaHing,  1  Barb.  Ch.  218;  Siohn  ▼.  WaddeU,  2  Sand.  Ch.  494;  SaM 
▼.  IndkmapoUe  Wagon  Worhe,  48  Ind.  76.  Usnzy  upon  the  debt  which  has 
passod  to  judgment  cannot  be  pleaded  as  a  defense  to  a  oreditor'a  bill:  Bank 
iff  WooeUr  V.  Stevens,  59  Am.  Dec.  619.  But  it  may  be  ahown  by  other  credi- 
tors, or  by  transferee  of  the  property  of  the  judgment  debtor  which  is  sought 
to  be  reached  in  his  hands,  that  the  judgment  was  fraudulently  or  coUushrely 
obtained,  and  was  not  founded  upon  an  actual  indebtedness  or  liability:  King 
▼.  Tharp,  26  Iowa,  283;  Vogt  v.  Ticknor,  48  N.  H.  247;  ColSneon  v.  Jaekmn, 
8  Saw.  357;  Clark  v.  Anthony,  31  Ark.  549;  Carter  v.  BennieU,  4  Fla.  281 
When  the  judgment  is  subsequent  in  date  to  a  fraudulent  conveyance  whieh 
it  is  the  object  of  the  suit  to  set  aside,  the  joilgment  is  not  a  conclusive  de> 
termiDation  of  the  existence  and  validity  of  the  debt  at  the  time  of  the  con- 
veyaDoe,  and  that  matter  may  be  nuule  a  proper  subject  of  inquiry:  Bruggormam 
V.  Hoerr,  82  Am.  Deo.  97;  Dubote  v.  Youmj,  14  Ala.  139. 

It  is  a  sufficient  answer  to  a  creditor's  bill  that  the  debtor  has  proper^  sul^ 
jeot  to  execution  from  which  the  demand  may  be  fully  satisfied:  Storm  v. 
Badger,  8  Paige,  130;  Canaday  v.  NnitaU,  2  Ired.  Eq.  265;  Wikon  v.  Dak,  I 
Ind  163;  aark  v.  Strong,  16  Ohio,  317;  Seoond  Ward  Bank  v.  Uppmrn,  U 
Wis.  499;  Starrr,  BaMone,  1  Barb.  70;  Coa^don  r.  Lae,Z  Kdw.  Ch.  80«| 
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Parker  y,  Mfmre^  3  Id.  2!Hi  Marrr.BmiCkuldt,  2  Tort  961.  I3ie  debtor  maj 
l>lead  a  diachaige  from  the  jndgineiit  by  pvooeedinge  in  iMuikniptoy:  8eoU  ▼. 
<hwU,  10  Padge,  486;  StewaH  ▼.  /riefor,  6  Abb.  P^.»  K.  S.,  68.  An  answer 
denying  the  ownenfaip  of  any  property  ia  a  foffident  defome  to  a  bill  ol  dia- 
corery  againat  the  debtor:  Wemiett  t.  Shaw,  1  Baib.  462;  BrowneU  v.  CurH$, 
10  Paige,  210. 

Frand  averred  in  the  bill  mnst  be  aa  specifically  and  faUy  denied  as  it  is 
charged.  A  positive  denial  of  frand  in  general  will  not  prevail  against  an 
admission  ol  facta  showing  the  traDsaotion  frandnlent:  Bobkuon  t.  Stewart^ 
lON.Y.  194;  OMnlngAam  v.  iV0e5o^^  11  Wend.  263;  Jadatm  v.  ffari,  11 1± 
349;  Saifre  ▼.  Frederkb,  19  K.  J.  Bq.  209;  ffoboien  Bank  t.  Beekman,  83  Id. 
•63;  Parkman  ▼.  Weleh,  19  Piok.  284.  A  vendee  mnst  deny  notice  of  the  al* 
leged  frand  with  follness  and  partionlarity:  Stankmr.  Orten,  84  Bfiss.  692; 
OaUaim  t.  Ommiinghoa^  8  CSow.  874;  MUkr  ▼.  Fraie^,  21  Ark.  22;  MatikaUan 
Co.  T.  Sverton^  6  Psdge,  466w  A  defendant  cannot  in  defense  of  his  own  frand 
plead  the  laches  of  the  plaintiff  in  suing:  Oreemmm  v.  Oreeaman,  107  HL  404. 

The  burden  of  proof  rests  npon  the  creditor  to  show  the  insolvency  of  the 
debtor:  Bkhop  ▼.  State^  88  Ind.  67;  ffoffon  ▼.  RdbkMm,  94  Id.  138;  as  also  to 
ahow  a  frandnlent  intent^  or  the  absence  of  considantian  in  a  conTeyaace 
which  it  is  the  object  of  the  snit  to  set  aside:  FnUer  v.  BrtwtUr,  63  Md.  869; 
Andermm  v.  B6beri$,  9  Am.  Deo.  286;  MeUhop  v.  PeUSfone,  64  Wis.  662; 
Tidhnerr.  WkwaU,  9  J^  906;  Ff/iM v. OaUon,  12 lowtL,2\S;  CfuriU v. Fox, 
47  N.  Y.  299;  Storm  v.  KeOef,  88  Id.  421;  TomfkiM  v.  NitAoU,  68  Ala.  107| 
WUliammm  ▼.  WWkanmm,  11  Le%  866;  StaU  ▼.  Ktder,  49  Mo.  648;  Pmmif  v. 
<fardner,  21  W.  Va.  476;  Maridr.  8onm%  26  Tez.  651;  StiUv  r.  SOerM,  21 
Ia.  Ann.  647;  Chofft  t.  Lkto,  84  Id.  810.  Bnt  where  strong  donbt  of  the  in* 
iegrity  of  a  transaction  is  raised*  the  bnrden  of  explanatory  proof  is  npon  the 
•defendant:  ClemaUa  v.  ifoors,  6  Wall  816;  Oomrdam  v.  BofUm,  10  La.  Ann. 
«91;  PurkiU  v.  Poladt,  17  ChO.  827;  Sean  v.  Shqfer,  1  Barb.  408;  Aikheon  v. 
PhiUipe,  1  Md.  Gh.  607;  mUngerr.  Orowi,  17  Md.  361;  Jehutonv.  Didb,  27 
Miss.  277;  BSngy.  AMu,  33  La.  Ann.  1067;  TredweU  ▼.  Graham,  88  N.  C. 
-206;  Siemm  v.  WUeon,  3  Edw.  Ch.  36. 

The  judgment  obtained  by  the  plaintiff  against  the  debtor  is  sufficient  evi- 
•dance  to  prove  the  indebtedness  ss  against  all  the  parties  to  the  creditor's 
«ttit  when  it  is  not  impeached  for  frand  or  ooUusicn:  Oarland  t.  iVwes,  15  Am. 
Dec.  766;  Oandee  ▼.  Lord,  61  Id.  294^  nots^  and  cases  cited;  VoghiU  Co.  v. 
Marke,  29  GaL  673;  Sexe^  v.  Adkkmm,  84  Id.  361;  Eitte  v.  Skertoood,  48  Id. 
386;  Voffi  T.  Tidtnor,  48  N.  H.  246;  Cfhwreh  v.  Chopin,  35  Vt.  231;  Law  v. 
Pa^eon,  32  Me.  621;  Clark  ▼.  AnIkoKif,  31  Ark.  646;  Rogere  ▼.  hogerB,  3  Paige, 
J79.  The  judgment  mnst  be  produced  in  evidence,  ss  weU  ss  the  execution, 
to  lay  the  foundation  for  impeaching  a  fraudulent  conveyiance:  Sharp  v.  Wkk* 
4ffe,  14  Am.  Dec.  37;  CaHUm  v.  Gag,  23  Id.  299,  note,  and  oases  cited. 

Evidence  may  be  given  ol  similar  fraudulent  transactions  which  helped  the 
^^rantor  to  baffle  creditors  if  they  ocouired  about  the  same  time,  or  are  so  con- 
4iected  with  the  transactiim  in  question  ss  to  reflect  light  npon  it:  Adame  v. 
itaM^,  60  N.  H.  133; />(y  ▼.  Adim,  69  Tbx.  612;  Taylor  r.  Bolriiuon,  2  Allen, 
172;  Lymde  ▼.  MdChrtgor,  13  Id.  172;  Pierce  r.  Hqfinan,  24  Vt  626;  Blake  v. 
WkUe,  13 K.  H.  207;  BuUerr.  CoOkie,  12  OaL  466;  Banerq/i  S Co.  v.  HeriH' 
^M^  64  Id.  120,  and  oases  cited.  Bnt  this  rule  is  confined  to  transactions  con- 
«eet0d  in  tims  or  otherwise  with  the  transaction  in  question,  and  evidence 
.«annot  be  received  aa  to  remote  or  disconnected  transactions  of  fraud  not  in 
mmUwmnfi  CUiit.  M^Vord,  16  Id.  62;  Wmamey.  BMkm,  16  Qray,  690; 
SeMm'W.  LodbnoMi, 89 Mo. 91;  ClarkT.JiikMem,6lh,j,Zl%i8%agkeY.8nM. 
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48  M«.  470;  Smitkiger  ▼.  ffarper,  44  Pa.  St.  204.  Tha  reUtions  between 
the  partiM  to  the  oonveyanee  may  be  proven  in  oonneotion  with  the  eridence- 
in  support  of  the  charge  of  frandulent  intent:  Troy  t.  SmUhf  33  Ala.  409;. 
Sltadboumev,  AmoneU,  7  La.  Ann.  8d;  Pepper  ▼.  Dunlap,  9  Id.  137;  Demarett 
y.  Terhune,  18  N.  J.  Bq.  45;  Strong  ▼.  ffines,  36  Mias.  201;  Oibaon  v.  ino;  23^ 
Tez.  77.  The  acta  and  declarations  of  a  fraudulent  grantor  made  prior  to  the 
conyeyanoe,  or  while  he  remained  in  possession  of  the  property,  may  be- 
proven  if  accompanied  or  followed  by  proof  of  knowledge  of  fraud  on  the- 
part  of  the  grantee:  LandedBor  v.  IloughtaUngt  7  GaL  391;  Vuber  r,  Wdh 
iter,  8  Id.  109;  Merrill  v.  Meaehum,  5  Day,  341;  Hooae  v.  /?o6liuofi,  18  La. 
Ann.  648;  Marah  v.  Hampton,  5  Jones,  382.  When  a  fraudulent  combi- 
nation is  shown,  the  admissions  of  the  grantor  made  after  the  conveyance  are- 
evidence  against  the  grantee:  Hoioe  v.  Scamnil,  8  Gal.  325;  Borland  v.  Mcqfo, 
8  Ala.  113;  Waterbury  v.  Sturtetfanl,  18  Wend.  353;  MeEee  v.  OUehritt,  $ 
Watta,  230;  Neat  v.  Peden,  1  Head,  546.  But  declarations  of  the  grantor, 
though  made  prior  to  the  conveyance,  are  not  evidence  against  a  bona  ^de 
purchaser  who  had  no  knowledge  of  the  grantor'a  fraudulent  design:  Partek^^ 
V.  Harris,  26  Conn.  480;  McEl/ratick  v.  Hicks,  21  Pa.  St.  402;  nor  can  any 
declarations  of  the  grantor  made  subsequent  to  the  conveyance  and  surren- 
der  of  possession  to  the  grantee  be  shown  in  the  absence  of  proof  of  oollusiaD' 
between  them:  Paine  v.  Griffin,  7  Blackf.  485;  Children  v.  HoUand,  3  Hayw. 
(Tenn.)  274;  Coto  v.  Mu{ford,  15  Gal.  50;  Jones  v.  Morse,  36  Id.  205;  Spama- 
gel  v.  DtlUnger,  88  Id.  282;  ChrUcky,  Bowers,  66  Id.  122;  BritwaJtery,  Pa- 
hmares,  66  Id.  261.  Any  declarations  of  the  vendee  which  tend  to  connect 
him  with  the  fraudulent  intent^  or  to  show  his  knowledge  of  it,  are  of  oonzae 
admissible  against  him:  Foster  v.  Thompson,  5  Gray,  453;  Oiilet  v.  Phdps,  12 
Wis.  392. 

The  opinions  of  witnesses  aa  to  the  solvency  or  insolvency  of  the  debtor 
have  been  held  inadnuisible:  Briee  v.  Lide,  68  Am.  Dec  148;  Demm/om  v. 
CampbeU,  7  Hun,  88;  BabcoA  v.  Middlesex  etc  Bank  28  Gonn.  302.  Bat 
where  the  opinion  rests  upon  ^usta  testified  to^  with  which  it  ia  interwoven  a» 
one  of  the  ihots,  or  is  itself  a  substantive  fact  in  issue,  it  has  been  held  ad- 
missible: Crawford  v.  Andrews,  6  Ga.  244;  Royall  v.  McKemU,  25  Ala.  863|. 
Shermam  ▼.  Bhdgett,  28  Vt  149;  Thompson  v.  HaU,  45  Barb.  216;  Blanchard 
V.  Ma$m,  1  Allen,  433;  Biggins  v.  Brown,  12  Ga.  273;  Bredtenridge  v.  Taylor^ 
5  Dana»  114.  Evidence  of  the  general  reputation  of  the  insolvency  of  the 
debtor  is  admissible:  Minmnger  v.  Knoat,  8  Bfinn.  148;  Oriffiih  v.  Parks,  ST 
Md.  4;  Batsk  t^  Middlebury  v.  Btoland,  33  Vt  414;  Metealf  t.  Mmsom,  1<^ 
Allen,  493;  Lee  v.  ESlbum,  3  Gray,  594;  Price  v.  Mamnge,  31  Ala.  701;  StA- 
bins  V.  Miller,  12  Allen,  591.  AJao  of  the  general  financial  reputation  of  all 
of  the  parties  to  an  alleged  fraudulent  conveyance:  Sweetser  v.  Bates,  117 
Mass.  466;  Cook  v.  Mason,  5  Allen,  212.  Experts  may  be  called  to  prove  tbt- 
value  of  the  aasigned  property:  Bank  v.  Keavy,  128  Mass.  903. 

yxNDOR's  Lnur  does  not  pass  to  a  mere  assignee  of  a  note  given  for  tfaft- 
purchase-numey  of  land  if  the  land  has  been  previously  conveyed  by  the 
vendor  without  an  express  reservation  of  the  Uen:  Jatjanan  v.  HaUoek,  IS- 
Am.  Dec.  627;  Briggs  v.  HiU,  38  Id.  441;  HoMy.  CUek,  39  Id.  327;  Wellbam 
V.  Williams,  52  Id.  427;  Bichards  v.  Learning,  81  Id.  289;  Baum  v.  Origsby,  81 
Id.  153^  and  cases  cited;  Maekreth  v.  Synmums,  2  Lsad.  Gaa.  Eq.,  note»  and 
casea  dted;  eontra:  Jolmson  v.  Cfwaiknwy,  14  Am.  Deo.  185;  Kern  t.  Hamt" 
rigg,  71  Id.  360.  The  rule  is  otherwise  if  the  title  has  been  retained  by  the- 
▼ettdor  aa  aoeini^»  or  if  the  vendor's  Uen  haa  been  expressly  reserved:  Lagosf 
V.  BadoUet,  12  Id.  868t  SeknMey  t.  Bagem,  28  Id.  200,  notOi  and  casea  citedr 
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^mkamY.  MtOai^pbea,  33  Id.  126,  130,  note,  and  oaaes  citid;  Eamm  ▼.  WO- 
M^  tf  Id.  190;  Ootmer  v.  Banks,  52  Id.  209;  Moore  ▼.  iliiderf,  00  Id.  661,  660l 
ooto^  andoMM  died;  Mwrray  t.  i4&fe,  70  Id.  880;  Or^  t.  Camael,  76  Id. 
Ui;  Bamn  ▼.  M^ifty,  81  Id.  163;  DktgU^  r.  Bank  qfVmtmra,  67  GU.  407, 

tod  €Met  dtad. 

Xn  FBDiOEFAL  OAMM  h  odxd  in  Tolbori  t.  iTorlom  81  Mmn.  MO,  to  Ih* 
point  thai  a  oreditor'a  bOl  in  equity  to  reaoh  aaaeta  of  fha  debtor  cannot  be 
inaintiinnH  by  a  creditor  at  large  wbo  baa  not  obtained  jodgment  or  ex- 
baoitfd  hia  raoiediea  ailaw. 


LaMBEBTON    V.    WlXDOM. 

112  MlKHBaOTA,  2n.] 

JvMMXsrr  TTPOV  PLBAi>uro8  for  plaintiff  cannot  be  anstained  if  the 
qualified  by  an  o8er  of  proof  npon  the  trial,  acta  np  a  defenae. 

Pldgsk  or  Neootiabls  Papi(b  jks  Collatkbal  SiouRnr  is  Boinn>  to 
Obduiart  Diligencb  to  preserve  the  legal  validity  and  pecuniary  value 
of  the  pledge,  and  must  take  active  measures  to  prevent  a  loss  by  in- 
solvency of  parties  liable  upon  the  collateral  note.  He  is  liable  to  the 
extent  of  such  loss  oocaaioned  throngb  bis  negligence. 

InosancEXT  and  Dilivvbt  of  Nxootxablb  Paper  ab  Collatulal  Sb- 
CI7SXT7  before  maturity  paases  the  legal  title  to  the  holder,  with  power  to 
collect  by  suit  or  otherwise,  subject  to  the  rights  of  the  indorser  as  to  the 
application  of  proceeds.  The  responsibilities  of  the  bolder  of  collateral 
aeenrity  are  implied  by  law. 

SmmrcB  ab  to  Original  Solvbmot  of  the  maker  of  a  collateral  note  ia 
admiaaible  when  loss  of  such  note  through  hia  insolv«iM7  by  negleofe  of 
the  holder  is  pleaded  as  a  defenae  to  an  aotioii  npon  the  note  aeoored. 

Ths  opinion  states  tbe  ftots. 

Smith  and  Gil^MTi^  €knd  B.  FranUin^  for  the  appell^ts. 
ChatfiM  and  /notn,  for  the  respondents. 


Court,  McMillan,  J.  The  complaint  avers  that  on  the 
4Ch  of  September,  1857,  the  defendants,  partners,  were  indebted 
to  the  plaintiffs  in  the  sum  of  $870.70;  that  afterwards,  and  on 
that  day,  the  defendants,  in  consideration  of  said  indebtedness, 
made  their  promissory  note,  bearing  date  the  same  day,  for 
^370.70,  payable  to  the  order  of  H.  W.  Lamberton,  one  of  the 
plaintiffs,  thirty  days  after  date,  with  interest  at  sixty  per  cent 
per  annum  after  due;  that  no  part  thereof  has  been  paid  except 
twenty-five  dollars  paid  and  ifidornfid  thereon  on  the  6th  of 
October,  1858. 

The  defendants  in  their  answ^  admit  the  making  of  thp 
note  and  the  payment  thereon;  but  allege  m  a  defuse  thereto, 
mod  a  ooointerclaim,  that  on  the  4tli  of  ^eipfi^jnb^,  186t,  and 
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simultaneously  with  the  execution  of  the  note  mentioned  in  the 
complaint,  the  defendants  indorsed  and  delivered  to  the  plain- 
tiffs as  collateral  security  for  the  payment  of  said  note  a  certain 
other  promissory  note,  made  by  one  Willet  Carpenter  August 
12,  1857,  to  the  order  of  the  defendants,  for  $1,150,  payable 
ninety  days  after  the  date  thereof,  with  interest  at  ten  per  cent 
per  annum;  but  if  not  paid  at  maturity,  with  interest  at  the 
rate  of  three  per  cent  per  month  till  paid;  that  at  the  time  of 
the  delivery  and  indorsement  of  said  Carpenter  note  it  was  of 
the  value  of  $1,150,  and  that  the  plaintiffs  agreed  to  and  did 
receive  the  same  as  collateral  security  for  said  note  mentioned 
in  the  complaint.  The  answer  also  avers  that  at  the  time  of 
the  indorsement  of  said  note  as  collateral  security,  and  at  the 
time  the  same  became  due.  Carpenter  was  solvent,  and  able  to 
pay  the  same,  and  was  the  owner  of  a  large  amount  of  real 
and  personal  property  in  the  county  of  Winona,  of  the  value 
of  ten  thousand  dollars  and  more,  out  of  which  the  said  notCi 
principal  and  interest,  could  have  been  made  and  collected  if 
the  plaintiffs  had  used  reasonable  and  proper  diligence  in  the 
collection  of  said  note;  that  Carpenter  continued  to  own  said 
property,  and  remained  solvent  and  able  to  pay  said  note,  for 
a  long  time  after  its  maturity,  viz.,  for  eighteen  months;  and 
during  said  time  the  note  with  reasonable  diligence  might 
have  been  collected,  of  which  the  plaintiffs  had  notice. 

That  in  July,  1859,  Carpenter  became  and  has  since  been 
and  is  still  insolvent,  and  has  no  property  out  of  which  the 
note  can  be  collected;  that  the  note  is  not  paid  or  collected, 
and  is  still  in  the  hands  of  the  plaintiffs;  that  the  plaintiflii 
failed  and  neglected  to  present  the  note  to  Carpenter  at  ma- 
turity, or  to  demand  payment  thereof,  or  to  notify  defendants 
that  the  note  was  unpaid  or  dishonored,  and  fiEdled  to  take  any 
steps  for  the  collection  thereof;  that  in  the  spring  or  summer 
of  1858,  and  while  said  Carpenter  was  solvent  and  able  to  pay 
said  collateral  note,  the  defendants  called  upon  the  plaintiffs 
and  informed  them  that  the  note  could  be  collected  from  Car- 
penter, and  requested  the  plaintiffs  to  sue  or  collect  the  same, 
or  to  permit  these  defendants  to  sue  the  said  note,  and  then 
and  there  offered  to  indemnify  said  plaintiffs  by  good  and  suf* 
ficient  real  estate  security  for  their  debt  in  the  premises;  thai 
the  plaintiffs  refused  to  sue  said  collateral  note,  or  permit  de- 
fendants to  sue  or  collect  the  same,  and  so  grossly  neglected 
the  same  that  said  note  and  indebtedness  of  said  Carpenter 
became  and  is  wholly  lost 
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Th6  third  defense  in  the  answer  sets  up  an  express  agree- 
ment by  the  plaintiffs  to  ooUeot  the  collateral  secnrity;  other- 
wise it  is  substantially  the  same  as  the  preceding  one. 

A  fourth  defense,  supplementary  to  the  defenses  aforesaid, 
sets  up  that  the  plaintiffs  have  held  said  note  for  more  than 
six  years,  and  that  the  statute  of  limitations  has  run  against 
the  collateral  note  while  in  possession  and  under  the  control 
of  the  plaintiffs;  and  that  long  before  the  statute  had  run 
against  the  note  the  plaintiffs  were  urged  by  the  defendants 
to  take  some  steps  for  the  collection  of  the  same,  or  to  suffer 
the  defendants  to  do  so,  and  that  plaintiffs  were  offered  full 
and  ample  security  for  such  action,  yet  the  plaintiffs  have 
£Edled  and  neglected  at  all  times  to  take  any  steps  whatever 
for  the  presentation,  demand,  prosecution,  or  collection  of  the 
same  from  the  maker.    A  jury  trial  was  waived. 

Upon  the  trial,  the  defendants  admitted  that  the  promissory 
note  on  which  the  action  is  founded  is  the  joint  property  of 
the  plaintiffs.  The  defendants  called  as  a  witness  Willett 
Carpenter,  the  maker  of  the  note  mentioned  in  the  defend- 
ants' answer  as  having  been  indorsed  and  transferred  by  them 
to  the  plaintiffs  as  collateral  security  for  the  payment  of  the 
note  on  which  this  action  is  founded,  and  the  counsel  for  the 
defendants  asked  the  witness  the  following  question:  "State 
whether  you  owned  any  property  or  real  estate  here  on  the 
fifteenth  day  of  November,  1857,  and  during  the  year  1858." 
The  defendants'  counsel  here  state  and  admit  that  they  do 
not  intend  or  expect  to  prove  the  special  or  any  contract  or 
agreement  of  the  plaintifb  to  collect  the  Carpenter  note  set 
up  in  defense  No.  2  other  than  the  agreement  implied  by  the 
indorsement  and  transfer  of  defendants  to  plaintiffs,  and  the 
receipt  thereof  by  plaintiffs  as  collateral  security  for  the  pay- 
ment of  defendants'  note  mentioned  in  the  complaint 

Thereupon  the  counsel  for  the  plaintiffs  objected  to  the 
question  put  to  said  witness,  and  the  answer  which  he  may 
make  thereto,  as  immaterial.  The  court  sustained  the  objec- 
tion, and  the  counsel  for  defendants  excepted  to  the  decision 
of  the  court.  Whereupon  the  counsel  for  the  plaintiffs  moved 
for  judgment  in  their  favor  on  the  pleadings  and  the  admis- 
sions  above  stated  for  the  amount  due  on  the  note  described 
in  the  complaint,  for  principal  and  interest,  which  motion  was 
granted,  and  the  defendants'  counsel  excepted.  Judgment  was 
thereupon  ordered  for  the  plainti£b,  and  judgment  entered, 
from  which  this  appeal  is  taken. 
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Judgment  having  been  entered  upon  the  pleadings,  if  the 
answer  of  the  defendants,  qualified  by.  their  offer  on  the  trial, 
sets  up  a  defense,  the  judgment  must  be  reversed.  The  quea- 
tion  presented  in  this  case,  therefore,  is,  whether  a  creditor 
who  holds  a  promissory  note  of  a  third  party  made  to  hia 
debtor,  and  indori^ed  by  such  debtor  to  and  received  and  held 
by  the  creditor  as  collateral  security  for  his  debt,  is  liable 
under  such  circumstances  as  are  set  forth  in  the  answer  for 
the  loss  of  the  note  through  the  in69lvency  of  the  maker. 
Questions  involving  the  rights  and  duties  of  holders  of  coUat- 
eral  securities  have  come  up  in  various  forms  qualified  by  the 
nature  of  the  agreement  under  which  they  were  received  and 
held,  the  relation  of  the  parties  to  such  agreement,  and  the 
character  of  the  property  held  as  collateral. 

In  this  case,  there  is  no  express  agreement  with  reference  to 
the  pledge;  the  rights  and  obligations  of  the  parties,  therefore, 
are  such  only  as  arise  from  the  indorsement  and  delivery  of  a 
negotiable  promissory  note  of  a  third  person  by  tbe  principal 
debtor  as  a  security  for  his  debt.  No  question  as  to  the  rights 
or  obligations  of  a  surety  is  involved,  the  question  presented 
being  between  the  immediate  parties  to  the  contract, — the 
principal  debtor  as  pledgor,  and  the  creditor  as  pledgee.  So 
far  as  the  authorities  upon  this  subject  are  concerned,  then 
is  no  doubt  that  the  pledgee  of  negotiable  paper  as  collateral 
security  is  bound  to  ordinary  diligence  in  preserving  the  legal 
validity  of  the  pledge,  and  answerable  fer  a  Ices  through  a 
corresponding  degree  of  negligence  to  the  extent  of  such  loss: 
2  Parsons  on  Contracts,  5th  ed.,  511;  Jennisofi  v.  Parker^  7  Mich. 
355.  And  we  think,  as  between  the  principal  debtor  and  the 
creditor  in  a  pledge  of  a  similar  charax^ter  of  negotiable  prom- 
issory notes,  for  the  payment  of  which  third  parties  are  re- 
sponsible, the  authorities  both  in  Sngland  and  in  this  country 
impose  upon  the  pledgee  ordinary  diligence  to  preserve  the 
pecuniary  value  of  ihe  pledge,  requiring  when  necessary  ac- 
tive measures  to  prevent  a  loss  by  tbe  insoLvenQy  of  third  par- 
ties who  are  liable  for  their  payment:  Ex  parte  Moft^  2  Cox,  63; 
WilHams  v.  Prioe^  1  Sim.  &  St  582;  Parsons  on  Contracts,  5th 
ed.,  110,  note  t,  citing  Ndand  v.  Claris  10  B.  Mon.  239;  BeaU 
V.  MechanM  Bank,  5  Watts,  529;  3  Lead.  Cas.  Bq.,  3d  Am. 
ed.,  552,  556;  Lyon  v.  SuntingUm  Bank,  12  Seigp  A,  R.  67. 
The  same  doctrine  is  recognised  in  Bank  of  U^  8.  v.  Plsabody^ 
20  Pa.  St  457;  BUner  v.  Brau^h,  11  Id.  127. 

In  WheOer  v.  Newbould,  16  N.  Y.  392»  where  tha  laota  oon- 
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Btitating  the  pledge  are  substantially  like  those  in  the  case  at 
bar,  Brown,  J.,  delivering  the  opinion  of  the  court  of  appeals, 
eays:  "The  contract  was  a  pledge  of  the  notes,  and  not  a  mort- 
gage. It  was  entirely  silent  as  to  the  power  of  the  pledgee  on 
the  subject  of  the  pledge;  it  imposed  no  conditions  and  pre- 
scribed no  terms  in  regard  to  the  disposition  of  the  notes  in  the 
«vent  of  the  loan  not  being  paid  at  maturity.  His  power  and 
authority  to  deal  with  them  is  to  be  determined  by  the  law. 
The  notes  were  deposited  in  his  hands  as  collateral  security, 
and  we  are  to  say  what  that  term  imported,  what  rights  it 
conferred,  and  what  duties  it  imposed  upon  the  pledgee.  The 
primary  and  indeed  the  only  purpose  of  the  pledge  is  to  put 
it  in  the  power  of  the  pledgee  to  reimburse  himself  for  the 
money  advanced  when  it  becomes  due  and  remains  unpaid. 
The  contract  carries  with  it  an  implication  that  the  security  sJmU 
be  made  effectual  to  discharge  the  obUgaiionJ^ 

Although  the  question  involved  in  that  case  was  the  proper 
disposition  of  the  pledge,  yet  if  this  reasoning  is  sound,  and  es- 
pecially the  language  we  have  taken  the  liberty  of  italicizing, 
there  would  seem  to  be  little  doubt  that  the  pledgee  in  case  of 
loss  of  the  pledge  through  his  negligence  would  be  liable.  See 
also  Atlantic  F.  &  M.  Ins.  Co,  v.  BoieSy  6  Duer,  686;  Muirhead 
V.  Kirhpatrick,  21  Pa.  St.  237-241. 

In  3  Lead.  Cas.  Bq.  666,  667,  discussing  the  question  of 
collateral  security,  and  giving  the  result  of  the  cases,  this  Ian* 
guage  is  used,  speaking  of  the  creditor:  "On  the  other  hand, 
he  must  use  due  diligence  in  the  management  and  collection 
of  securities  binding  the  persons  or  estates  of  third  persons, 
at  the  risk  of  discharging  the  debt  itself  if  guilty  of  negli- 
gence, and  with  it,  of  course,  all  liability  on  the  part  either  of 
principal  or  surety."  See  also  Lawrence  v.  McCalmont^  2  How. 
426;  Goodloe  v.  Clay,  6  B.  Mon.  236. 

There  are  many  other  cases  in  which  principles  are  enunci- 
ated tending  to  the  same  conclusion,  which  need  not  be  cited. 
The  cases  of  Sm/ouse  v.  Bail,  1  Grant  Cas.  397,  and  Schroeppd 
V.  Shaw,  3  N.  Y.  446,  are  relied  upon  as  sustaining  a  contrary 
position. 

The  syUabus  in  Smouse  v.  Bail,  supra,  goes  to  the  extent 
claimed,  but  an  examination  of  the  case  shows  clearly  that 
the  decision  does  not  sustain  the  syUdbus  of  the  reporter. 
From  the  paper  book  of  the  plaintiff  in  error,  which  has  been 
furnished  us  hy  the  counsel  for  the  respondent  here,  it  appears 
that  the  £Eusts  in  that  case  were  as  follows:  tn  the  spring  of 
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1845,  Smonse,  ledding  in  BfiBsoori,  and  about  to  leaTe  there. 
Bold  his  pre-emption  right  to  a  tract  of  land  in  that  state  to 
one  John  linuB  for  $260,  of  which  $60  was  paid  in  cash,  and 
Linus  gave  his  note  for  the  balance,  $200.  This  note  was 
placed  in  the  hands  of  a  merchant  in  Missouri  for  collection, 
who  gave  Smouse  a  receipt  for  the  same,  dated  the  19th  of 
April,  1845,  the  same  date  with  the  note.  On  the  2d  of  Janu- 
ary, 1846,  Smouse  purchased  of  Bail,  in  Pennsylvania,  a  black- 
smith-shop, etc.,  for  $150,  which  Smouse  agreed  to  pay,  and 
for  the  better  securing  the  payment  of  the  same,  assigned  to 
Bail  the  receipt  for  the  note  given  by  the  merchant  with  whom 
it  was  left  for  collection;  Bail  agreeing  ''that  in  the  event  of 
his  receiving  the  whole  amount  of  said  note,  to  refund  to  said 
Smouse  the  surplus  after  deducting  the  said  $150."  It  was 
also  proved  that  at  the  time  of  the  transfer  of  the  receipt  for 
the  note,  Bail  said  he  was  going  to  Missouri,  and  that  it  would 
suit  him  to  take  it  and  collect  it;  that  he  was  going  for  other 
purposes,  but  that  it  would  suit  him  to  attend  to  the  collection 
of  it.  Upon  this  agreement  and  understanding  Smouse  trans- 
ferred the  note  in  the  manner  mentioned  to  Bail.  Bail  never 
collected  the  note,  or  in  any  way  attended  to  it.  Smouse  gave 
notice  to  Bail  to  collect  the  noto  or  return  it  to  him  for  collec- 
tion, both  of  which  Bail  refur^cd  to  do.  It  also  appears  that 
Linus,  the  maker  of  the  note,  was  insolvent,  and  had  no  prop- 
erty out  of  which  the  note  could  have  been  collected  up  to  the 
time  of  his  leaving  Missouri;  and  that  at  one  time  he  had  pro* 
posed  that  if  Smouse  would  refund  him  the  amount  he  had 
paid  he  would  transfer  the  land  to  him.  The  title  to  the  land 
was  in  the  United  States,  and  Linus  had  only  a  pre-emption 
claim.  It  is  manifest  from  these  facts  that  there  would  be  no 
liability  on  the  part  of  Bail,  for  there  was  no  loss  occasioned 
by  his  negligence;  the  note  could  not  have  been  collected  of 
Linus  with  Uie  exercise  of  diligence.  Nor  was  Bail  bound  to 
effect  the  arrangement  proposed  by  Linus,  or  to  surrender  to 
Smouse  the  collateral  security,  and  upon  these  grounds  the 
case  was  decided.  Lowrie,  J.,  says:  ''The  debt  was  not  lost 
by  the  want  of  diligence  by  Bail,  but  because  he  did  not  give 
back  the  claim  to  Smouse  so  as  to  enable  him  to  make  an 
arrangement  which  Bail  could  not  have  made.  Surely  it  is 
plain  that  Smouse  had  no  right  to  this  until  he  should  pay 
his  debt  to  Bail,"  implying  that  if  the  debt  had  been  lost  by 
the  want  of  diligence  by  Bail  he  would  have  been  liable;  and 
taken  in  connection  with  the  charge  of  the  judge  in  the  coort 
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below,  '^fhat  If  the  oollatenl  seomitj  wis  lost  by  the  negli- 
genoe  of  Bail,  the  debt  uposi  which  the  suit  was  brooght  is  ex- 
tinguished," which  is  not  in  any  manner  disapproTed,  shows 
that  it  was  not  the  intention  of  the  court  to  determine  that  the 
holder  of  collateral  security  of  this  character  was  not  to  exer- 
cise ordinary  diligence  to  preserre  its  value,  but  rather  to  rec- 
ognize the  principle  established,  as  we  think,  by  the  courts  of 
Pennsylvania  to  the  contrary:  See  authorities  dted  a'nXe. 

The  case  of  Schroeppd  v.  ShaWf  8  N.  Y.  446,  is  not  in  point. 
In  thai  case  the  action  was  brought  by  the  surety,  and  not  by 
the  principal  debtor,  and  stress  is  laid  upon  the  fitct  that  no 
notice  had  been  given  by  the  surety  to  his  creditor  to  proceed; 
and  the  court,  in  reviewing  the  authorities  applicable  to  the 
case  of  a  surety,  expressly  distinguishes  the  cases  of  Ex  parte 
Moore,  2  Cox,  63,  and  WUUame  v.  Pricej  1  Sim.  A  St.  681,  as 
not  applicable,  because  not  involving  the  relation  of  principal 
and  surety. 

In  Omuby  v.  ForfufM,  16  Serg.  A  R.  802,  the  express  agree- 
ment of  the  parties  controlled  the  decision  and  regulated  the 
rights  and  liabilities  of  the  parties. 

In  Ex  parte  Moorej  eupra,  the  debtor  made  an  absolute  as- 
signment of  the  bond  of  a  third  person  to  his  creditor  as  col- 
lateral security  for  a  debt,  and  the  bond  was  afterwards  lost 
by  reason  of  the  insolvency  of  the  obligor. 

There  seems  to  us  to  be  great  force  in  the  views  of  the  lord 
chancellor  in  that  case  when  he  says:  ''  I  am  of  opinion  that 
whoever  takes  a  bond  in  the  manner  this  was  taken  makes  it 
his  own  to  the  efTect  of  binding  himself  to  make  it  available 
as  far  as  he  can  by  ordinary  diligence.  Generally  speaking, 
that  which  would  be  negligence  in  one  employed  to  make  the 
bond  available  must  be  so  in  one  who  has  taken  upon  him- 
self to  make  it  applicable  in  payment  of  the  debt  of  the  as- 
signor, and  who  is  invested  with  complete  authority  for  that 
purpose." 

By  the  unqualified  indorsement  and  the  delivery  of  the 
note  by  the  payees  before  maturity  under  the  law  merchant 
the  legal  title  to  the  note  and  the  indebtedness  passed  to  the 
plaintiffs,  and  during  the  pledge,  was  entirely  under  their  con- 
trol, subject  to  the  right  of  the  defendants  to  have  it  applied 
to  the  payment  of  the  debt,  and  their  interest  in  the  surplus 
after  payment.  The  plaintiffs,  therefore,  were  clothed  with 
all  the  power  necessary  to  collect  the  note  by  suit  or  other- 
wise, and  preserve  not  only  the  identical  note  and  its  legal 
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efficacy,  but  also  to  protect  and  secure  the  indebtedneeB  of 
which  it  is  the  evidence,  and  which  was  likewise  embraced  in 
the  pledge;  and  the  defendants,  on  the  other  hand,  were 
deprived  of  this  power  by  the  pledge  while  the  debt  remained 
unpaid. 

If  it  be  urged  that  the  debtor,  being  in  default,  can  daim 
no  equity  as  against  the  creditor  so  long  as  he  continues  in 
default,  it  is  a  sufficient  answer,  we  think,  to  say  that  the 
default  is  necessarily  recognized  by  the  creditor  in  taking  the 
collateral  security,  and  his  responsibilities  in  respect  to  the  col- 
lateral security  are  all  assumed  in  view  of  that  event,  and  aie 
implied  by  law  from  the  contract. 

It  is  established  by  the  authorities,  some  of  which  aie 
before  cited,  that  the  pledgee  of  negotiable  paper  is  bound  to 
ordinary  diligence  to  preserve  the  legal  efficacy  of  the  pledge 
by  demand  and  notice  when  necessary  to  preserve  such  effi- 
cacy, yet  to  do  this  the  pledgee  must  resort  to  active  measures 
and  incur  expense.  The  reason  for  thus  requiring  the  pre- 
servation of  the  legal  validity  of  the  pledge  by  the  pledgee 
must  be  for  the  purpose  of  preventing  its  pecuniary  value 
from  being  impaired,  and  because  the  pledgee  only  can  do  it^ 
Upon  what  principle,  then,  can  it  be  said  that  the  pledgee  is 
not  required  to  use  ordinary  diligence  to  preserve  the  pledge 
from  loss  by  the  insolvency  of  third  parties  who  are  liable 
therefor?  It  is  to  be  observed  that  it  is  not  the  insolvency  of 
the  debtor  himself  that  is  to  be  guarded  against^  but  a  third 
person;  the  great  object  in  both  eases  is  to  preserve  the  pecuni- 
ary value  of  the  property.  To  do  this,  active  measures  in- 
volving  expense  are  required  in  the  one  case,  and  are  necessaiy 
in  the  other.  The  same  degree  of  diligence  is  required  in  each 
case,  and  in  both  the  pledgee  alone  can  resort  to  the  means 
necessaiy  for  the  preservation  of  the  pledge. 

But  further,  if  the  position  of  the  respondents  is  correct^  the 
debtor  may  be  left  entirely  without  remedy.  A  note  given  as 
collateral  security  may  be  due  long  before  the  principal  debt 
matures.  In  such  case  the  creditor  is  not  bound  to  receive  the 
debt  until  it  is  due,  yet  he  has  entire  control  of  the  collateral 
security.  It  may  be  the  note  of  a  third  person,  who  is  on  the 
eve  of  insolvency;  the  creditor  refuses  to  preserve  the  collatsral 
security  by  its  collection;  the  hands  of  the  debtor  are  tied;  he 
is  in  no  default  whatever;  yet  he  must  stand  by  and  see  his 
property  becoming  utterly  worthless  by  the  insolvency  of  the 
maker  of  the  note,  or  if  a  remedy  exists,  it  is  to  compel  the 


Jan.  1867.]  Lahbsbioh  9.  Witmm.  SM 

eieditor  to  actiye  measnres  for  the  preiBeryation  of  the  debti 
which  18  the  very  ground  of  objection  to  this  defbnse. 

6nt  in  case  of  an  ordinary  pledge  of  tangible  personal  prop- 
erty, the  pledgee  is  bound  to  ordinary  diligence  in  the  pres- 
ervation of  the  property,  whether  it  be  perishable  or  not. 
What  would  be  ordinary  diligence  in  the  one  case  would  not 
be  in  the  other;  but  the  diligence  is  required,  whatever  may 
constitute  it.  The  identical  property,  when  it  can,  must  be 
preserved;  but  if  it  cannot,  then  the  value  must  be  preserved. 
Why  will  not  the  same  rule  apply  to  bills,  notes,  bonds,  and  other 
choees  in  action?  It  is  not  alone  the  bill,  note,  or  bond  that  is 
pledged,  for  those  are  but  the  evidence  of  the  indebtedness,  but 
the  indebtedness  itself  is  the  substantial  matter  of  the  pledge. 
It  is  as  capable  of  protection  as  the  paper  or  contract  which  is 
the  evidence  of  it.  The  latter  may  be  lost  without  impairing 
the  former;  but  if  the  former  is  lost,  the  latter  is  valueless.  The 
indebtedness,  then,  is  the  substantial  pledge;  and  as  men  in 
the  exercise  of  ordinary  care  generally  preserve  property  of 
their  own  of  this  character,  they  may  also  by  the  same  care 
preserve  it  when  it  is  the  subject  of  a  pledge;  and  as  between 
the  parties  to  a  contract  of  pledge  like  the  one  under  consid- 
eration, we  see  no  reason  why  the  pledgee  is  not  answerable 
when  the  pledge  is  lost  through  his  negligence. 

We  are  therefore  of  opinion  that  the  respondents  were  re- 
quired to  exercise  ordinary  diligence  to  preserve  the  debt  from 
loss  by  reason  of  the  insolvency  of  the  maker,  and  to  do  so 
under  circumstances  like  the  present  were  required  to  resort 
to  active  efforts  to  collect  the  same  by  action. 

If  we  are  right  in  this  position,  the  averments  of  negli- 
gence in  the  answer,  we  think,  are  clearly  su£Scient,  and  do 
not  deem  it  necessary  to  discuss  the  same  in  detail.  The  an- 
swer therefore  sets  up  a  good  defense,  and  the  motion  for  judg- 
ment on  the  pleadings  should  have  been  denied.  The  solvency 
of  Carpenter,  the  maker  of  the  note,  in  November,  1857,  and 
during  1858,  and  his  ownership  of  property  at  that  time,  was 
an  essential  feature  in  the  appellants'  case,  and  the  question 
put  to  Carpenter  on  this  subject,  which  was  overruled  by  the 
court  on  the  respondents'  objection,  was  material,  and  should 
have  been  allowed. 

The  judgment  appealed  from,  and  the  order  therefor,  are 
reversed,  and  a  new  trial  awarded. 

WiLSOK,  C.  J.,  being  a  party  to  this  action,  took  no  part  in 
the  aigumenti  consideration,  or  determination  of  it 
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QWiTOATioiff  OF  Plbmsi  w  Kmotiabiji  Pars  id  Vtuaammt  MUkrw. 
O^U^ttmrg  Baak,  34  Am.  Deo.  448^  45h  noM*  and  «Mt  ciMi  Qw— aidtf 
Amib  T.  Jfar«K  4S  Id.  87|  PIdbsM  t.  Tm^anmgk*9  Adm'r,  02  U.  728;  iyoWw 
T.  fTiirl^,  79  U.  60^  noto^  and  OHM  cited;  A»&«ti  t.  nM^peom  82  U.  4fil 

BioRr  OF  PuDon  to  Oollbot  Oou.A.nauL  Siuuiui'H  BmA  V.  N€mr% 
26  Am.  Deo.  616»  619,  note,  and  c«mi  cited;  Amm  ▼.  Balmt,  7t  U.  101; 
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Tn  FBnrciPAL  gam  la  oitsd  in  the  aune  caae^  vpen  m  aaoond  i^paal,  in 
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go  to  the  extent  of  holding  that  the  aolTonc^  of  tbe  aakar  of  tbe  ooQatsial 
note  ia  eaaontial  to  ohafge  the  plaintiff  with  loaa,  boi  the  ooni  ao  dMM4f 
bold  vnon  tiie  aaoond  appeaL 
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OuMimuncMiAii  Law.  — Obuoatidv  of  Ooimuor  mab  RmauncB  id  m 
FmoBMAirai  rathar  than  to  the  oonaequtiioMi  of  a  breaoh.  Hm  i1|^ 
of  the partiMiwith mpaet to tho Dtttim,  oonsfcmotioii,  and  iffwtof  iba 
oontract  ara  boyood  tha  lapalaliTa  power  to  ohanga. 

Bnomr  FiBZAiHa  to  Fobvm,  or  to  Modm  of  Pioooddio  at  the  tiaa 
and  place  of  enf oroement^  and  with  oertain  leitriotioBa  and  limitatieB^ 
ia  aabject  to  the  legiplathre  power. 

Wkxii  RmxDT  n  EnmnAL  Past  or  Coxtbaot  it  oaaaot  be  ehaage^ 
To  take  away  all  legal  remedies  or  eo  to  dkanga  and  obatmet  them  aa 
materially  to  impair  the  Talae  and  benefit  of  tha  eontiaot^  ia  within  tha 
prohibition  of  the  oonititntiott. 

''Seat  Laws"  Which  Pritbvt  All  PsoauiiDraa  or  Oonm  lor  the  eel- 
lection  of  debte»  with  few  ezeeptiani^  for  a  long  period,  are  nneonatitn" 

Piowxn  OF  LnonLATURB  TO  SmnvKD  liAwa  eonfaifed  by  tha  deelaratjen  ef 
ri|^ti  doee  not  ioolade  a  power  to  tranieend  or  eoapend  the  eonatltn* 
tion»  or  to  eoapend  any  righto  guaranteed  thereby. 

Aon  CUKABLT   UHOOJUTiTUTlOHAL    MnT  U    DmLABHD    iO    BT  JVMOIABT 

withont  reference  to  their  ezpedionoy;  and  the  pecnniary  intemliof  tha 
people^  or  aympathy  for  their  miaf ortonea.  cannot  be  ceneidered. 

Thb  opinion  Btates  the  fiMrts 

C.  E.  Hooker f  for  fhe  plaintiff  in  orrar. 

WaUam  Y0rg$r  amd  /o&it  D.  Frmman,  for  the  dsftodant  in 
error. 

B7  Coorti  HAxmr,  0.  J.    This  oaee  ie  sabmitted  to  the  ooul 
OQ  m  motton,  made  in  behalf  of  the  plaintiff  in  emr,  to  ooo* 
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tinue  it,  in  virtue  of  the  acts  of  the  legislature  of  August  5, 
1861,  and  December  1,  1865,  each  entitled  ^'An  act  to  modify 
the  collection  laws  of  this  state."  The  judgment  in  the  court 
below  was  against  the  plaintiff  in  error,  the  acceptor,  drawer, 
and  indorser  of  a  bill  of  exchange,  and  in  favor  of  the  defend- 
ant in  error,  the  holder  thereof;  and  it  is  contended  in  support 
of  the  motion  that  this  court  cannot  now  proceed  to  judgment 
in  the  case  because  of  the  operation  of  these  acts  of  the  legis- 
lature. 

In  considering  the  present  motion,  it  is  necessary  to  refer 
only  to  the  latter  act,  since  its  provisions  appear  to  repeal 
those  of  the  former  act  which  might  be  applicable  to  this 
case. 

The  first  section  of  the  liatter  act  provides  '^that  all  laws  for 
the  collection  of  debts  on  bonds,  promissory  notes,  bills  of  ex- 
change, open  accounts,  or  any  other  c6ntract  or  liability  for  the 
payment  of  money,  are  hereby  suspended  until  the  first  day  of 
January,  18iS8,  or  until  otherwise  ordered  by  law,  except  in 
cases  of  officii  liabilities;  and  provided  that  no  creditor  shall 
be  deprived  of  his  remedy  by  attachment  or  distress  as  now 
provided  by  law;  provided  that  the  provisions  of  this  act 
shall  not  be  so  construed  as  to  prevent  guardians  from  coUeot- 
ing  such  parts  of  debts  due  their  wards  as  the  probate  oonri 
having  jurisdiction  of  the  same  may  determine  to  be  necessary 
to  the  support  and  education  of  such  wards." 

Section  2  provides  'Hhat  this  act  shall  not  apply  to  parties 
who  have  cases  no^  pending  in  the  courts,  and  who  agree  in 
open  court  to  proceed  to  trial." 

Section  5  provides  "that  this  act  shall  not  apply  to  contracts 
or  liabilities  made  and  entered  into  after  its  passage;  provided 
such  contracts  or  liabilities  are  not  founded  on  indebtedness 
existing  prior  to  the  passage  of  this  act;  nor  shall  this  act 
apply  to  debts  due  to  the  school  funds  of  the  several  townships 
and  counties  in  this  state." 

And  section  7  repeals  all  acts  in  oonfiict  with  this  act 

In  opposition  to  the  motion,  it  is  insisted  in  behalf  of  tha 
defendant  in  error  that  this  act  is  in  violation  of  the  dause 
of  the  tenth  section  of  article  1  of  the  constitution  of  the 
United  States, — that  ''no  state  khall  pilss  any  law  impairing 
the  obligation  of  contracts";  and  the  nineteenth  section  of  the 
declaration  of  rights,  prefixed  to  the  constitution  of  this  state, 
containinjg  the  same  prohibition  to  the  legislature;  and  the 
fourteenth  section  of  the  same  declaration,  requiring  ''that  all 
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conrtB  bIieU  be  open,  and  eyeiy  person,  for  an  injnzj  done  him 
in  his  lands,  goods,  person,  or  reputation,  shall  have  zemedj 
by  dne  course  of  law  and  right  and  justice,  administered 
without  sale,  denial,  or  delay";  and  hence  that  the  act  in 
question  is  inoperative  and  void.  We  are  thus  called  upon  to 
determine  whether  or  not  this  act  transcends  the  bounds  of 
the  power  of  the  legislature  of  this  state,  and  is  therefore 
void. 

It  is  argued  by  the  counsel  for  the  defendant  in  error  that 
the  legal  remedies  existing  at  the  time  the  contract  was  en- 
tered into  form  a  part  of  the  contract,  and  constitute  a  part 
of  the  obligation  on  the  one  party,  and  of  the  right  acquired 
by  the  other;  that  the  law  gives  the  right  to  enforce  perform- 
ance by  the  remedies  then  in  force;  and  that  any  act  of  the 
legislature  materially  altering  those  remedies  is  an  impairing 
of  the  obligation  of  the  contract,  and  within  the  prohibition 
of  the  constitution. 

This  position,  though  sanctioned  by  high  authority,  we  can- 
not regard  as  sound  to  the  broad  extent  in  which  it  is  stated. 

The  ''obligation"  of  a  contract  imports,  for  the  most  part, 
its  binding  force  upon  the  obligor  to  perform  the  duty  agreed 
cm  according  to  the  nature  and  terms  of  the  contract.  It  has 
reference  to  the  performance,  rather  than  to  the  consequences 
of  a  breach,  of  the  contract.  The  essential  constituents  of  the 
contract  are  its  validity,  construction,  effect,  and  discharge, 
and  these  are  governed  by  the  law  in  existence  at  the  time  it 
was  made,  which  enters  into  and  forms  a  part  of  it,  and  follows 
it  wherever  it  may  be  sought  to  be  enforced.  But  the  remedy 
is  for  the  most  part  the  act  of  the  law-making  power,  provid- 
ing a  mode  of  redress  for  the  wrong  occasioned  by  a  breach  of 
the  contract.  It  does  not  necessarily  constitute  a  part  of  the 
obligation  of  the  contract;  and  except  in  cases  of  peculiar 
character,  it  is  subject  to  the  right  of  modification  or  repeal 
which  is  the  prerogative  of  the  legislature.  Hence  it  is  a 
fomiliar  rule  that  the  nature,  construction,  and  effect  of  a  con- 
tract are  governed  by  the  law  existing  when  and  where  it  was 
made  or  where  it  is  by  its  terms  to  be  performed;  and  in 
this  respect  the  rights  of  the  parties  under  the  contract  are 
beyond  the  legislative  power.  But  the  remedy  pertains  to  the 
forum;  that  is,  to  the  modes  of  proceeding  existing  at  the  time 
and  place  at  which  its  enforcement  may  be  sought;  and  these, 
with  certain  restrictions  and  limitations,  are  generally  held  to 
be  subject  to  the  legislative  power  of  the  state. 
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But  the  position  under  conaideration  appears  to  os  in  iU 
breadth  to  confound  the  settled  distinctions  between  rights  ao- 
cruing  under  contracts  and  remedies  for  their  enfioroement, — 
distinctions  which  are  founded  in  the  qa$ure  of  the  subject, 
have  always  been  recognixed  by  the  highest  courts  in  this 
country,  and  are  admitted  in  the  cases  which  appear  to  sanc- 
tion the  broad  position  here  contended  for.  For  if  it  be  true 
that  the  remedies  existing  at  the  time  of  making  the  contract 
become  a  part  of  it  to  the  extent  to  give  the  right  to  enforce 
performance  by  the  remedies  then  in  force,  it  appears  to  us  to 
lead  unavoidably  to  the  conclusion  that  no  subsequent  change 
could  be  made  by  the  legislature  in  the  terms  of  the  courts, 
nor  in  the  pleadings  and  practice,  nor  in  the  time  of  rendering 
judgment,  nor  in  presenting  appeals  or  writs  of  error,  nor  in 
the  statute  of  limitations,  which  would  in  any  way  retard  the 
process  of  enforcing  performance  of  the  contract  which  ex- 
isted at  the  time  it  was  made;  and  the  still  more  untenable 
consequence  would  follow  that  this  remedy  would  have  to  be 
pursued  in  whatever  forum  a  suit  might  be  instituted,  whether 
at  home  or  in  a  foreign  state.  Yet  it  is  admitted  in  all  these 
cases  that  these  are  matters  within  the  legislative  power,  and 
not  within  the  prohibition  of  the  constitution, — an  admission 
which  appears  to  be  irreconcilable  with  the  broad  rule  stated 
in  some  of  those  cases. 

It  is  true,  there  may  be  cases  in  whieb  the  remedy  existing 
at  the  time  of  entering  into  the  contract  nu(y  become  an  essen- 
tial part  of  it.  But  these  must  be  cases  of  peculiar  character, 
and  generally  they  are  instances  of  remedies  specially  pro* 
vided  by  the  terms  of  the  contract,  or  by  provisions  of  law 
securing  particular  rights  and  remedies,  rather  than  cases 
under  the  operation  of  general  rules  regulating  remedies  and 
modes  of  judicial  procedure.  Of  this  character  are  the  cases  of 
Branson  v.  KintUy  1  How.  311,  and  Ort$n  v.  Biddk,  8  Wheat  1. 

But  this  power  of  the  legislature  over  remedies  is  not  with- 
out restriction;  and  any  legislation  which  impairs  the  value 
and  benefit  of  the  contract,  though  professing  to  act  upon  the 
remedy,  must  impair  the  right  intcoided  to  be  secured  by  the 
contract,  and  come  within  the  evil  intended  to  be  prohibited 
by  the  constitution.  For  though  the  particulitr  remedy  exist- 
ing  at  the  time  of  making  the  contract  is  not  an  essential  part 
of  it,  yet  no  contraet  would  be  of  any  value  without  a  remedy 
to  enforce  it  Its  obligation  would  be  nugatory  if  all  remedy 
to  enforce  it  were  taken  away,  and  it  would  be  impaired  if  the 
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remedy  were  obetracted  and  rendered  impracticable.  The 
remedy  is  therefore  an  incident  to  the  contract.  And  thongh 
the  party  may  have  no  right  mider  the  contract  to  any  par^ 
ticolar  remedy,  yet  be  has  a  right  at  all  times  to  some 
adequate  and  available  remedy  to  enforce  it;  and  that  is 
manifestly  within  the  contemplation  of  the  contract.  Hence, 
it  has  been  held  generally  by  courts  and  jurists  of  the  highest 
authority  in  this  country  that  acts  of  the  legislature  prevent- 
ing all  legal  remedies  on  contracts,  or  so  changing  and  ob- 
structing them  as  materially  to  impair  the  value  and  benefit 
of  the  contract  as  it  existed  when  made,  are  violations  of  the 
contract,  and  within  the  prohibition  of  the  constitution  of  the 
United  States.  We  will  cite  some  passages  from  a  few  of  these 
decisions. 

In  Curran  v.  State  of  Arkansas^  15  How.  319,  the  supreme 
court  of  the  United  States  uses  the  following  language:  — 

*'It  by  no  means  follows  because  a  law  affects  only  the  rem* 
edy  that  it  does  not  impair  the  obligation  of  the  contract 
The  'obligation  of  a  contract,'  in  the  sense  in  which  those 
words  are  used  in  the  constitution,  is  that  duty  of  performing 
it  which  is  recognized  and  enforced  by  the  laws.  And  if  the 
law  is  so  changed  that  the  means  of  legally  enforcing  this 
duty  are  materially  impaired,  the  obligation  of  the  contract 
DO  longer  remains  the  same." 

In  Bronsim  v.  Kimiey  1  How.  316, 317,  the  same  court  says: — 

**  Whatever  belongs  merely  to  the  remedy  may  be  altered 
according  to  the  will  of  the  state,  provided  the  alteration  does 
not  impair  the  obligation  of  the  contract.  But  if  that  effect  is 
produced,  it  is  immaterial  whether  it  is  done  by  acting  on  the 
remedy  or  directly  on  the  contract  itself.    In  either  case  it  is 

prohibited  by  the  constitution It  is  manifest  that  the 

obligation  of  the  contract  and  the  rights  of  the  party  under  it 
may  in  effect  be  destroyed  by  denying  a  remedy  altogether, 
or  may  be  seriously  impaired  by  burdening  the  proceedings 
with  new  conditions  and  restrictions  so  as  to  make  the  rem- 
edy hardly  worth  pursuing." 

In  McCracken  v.  Haywardj  2  How.  612,  613,  the  same  court 
eays:  '^Any  law  which  in  its  operation  amounts  to  a  denial  or 
obstruction  of  the  rights  accruing  by  the  contract,  though  pro- 
fessing to  act  only  on  the  remedy,  is  directly  obnoxious  to  the 

prohibition  of  the  constitution The  obligation  of  the 

contract  between  the  parties  in  this  case  was  to  perform 
the  promises  and  undertakings  contained  therein;  the  right 
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of  the  plaintiff  was  to  damages  for  the  breach  thereof,  to  brin^ 
Buit  and  obtain  judgment,  to  take  out  and  prosecute  an  exe* 
cution  against  the  defendant  till  the  judgment  was  satisfied, 
pursuant  to  the  existing  laws  of  Illinois.  These  laws  giving 
these  rights  were  as  perfectly  binding  on  the  defendant,  and 
as  much  a  part  of  the  contract,  as  if  they  had  been  set  forth  io 
its  stipulations  in  the  very  words  of  the  law  relating  to  judg- 
ments and  executions.'' 

And  this  court,  after  citing  the  above  passages  from  the  last 
two  cases,  says: —  . 

"These  decisions  certainly  establish  the  principle  that  all 
legislation  which  materially  affects  the  laws  for  the  enforce- 
ment of  a  contract  existing  at  the  time  it  is  made  impairs  the 

obligation  of  the  contract To  this  extent  the  influence 

of  the  decisions  meets  with  unqualified  acknowledgment": 
Nevitt  V.  Bank  of  Port  Oibson,  6  Smedes  &  M.  523. 

Chief  Justice  Parsons  says  in  CaU  v.  Haggifif  8  Mass.  430: 
**If  the  legislature  of  any  stattf  were  to  undertake  to  make  a 
law  preventing  the  legal  remedy  upon  a  contract  lawfully 
made  and  binding  on  the  party  to  it,  there  is  no  question  that 
such  legislature  would  by  such  act  exceed  its  legitimate  pow- 
ers." 

In  Tarpley  v.  Hamarj  9  Smedes  &  M.  314,  this  court  says 
'^that  any  legislation  that  might  lessen  the  extent  or  efficacy 
of  the  remedy  on  existing  contracts,  or  which  changes  or 
diminishes  the  force  of  existing  liens,  might  be  objectionable." 

And  these  principles  have  been  affirmed  in  this  court  in  a 
more  recent  case,  as  follows:  — 

"It  is  too  well  settled  to  admit  of  question  at  the  present 
day,  ....  that  it  is  within  the  power  of  the  state  legislatures 
to  regulate  the  remedy  and  modes  of  proceeding  in  relation  to 
past  as  well  as  to  future  contracts.  This  power  is  subject 
only  to  the  restriction  that  it  cannot  be  exercised  so  as  to  take 
aWay  all  remedy  upon  the  contract,  or  to  impose  upon  its  en- 
forcement new  burdens  and  restrictions  which  materially  im- 
pair the  value  and  benefit  of  the  contract ":  Briscoe  v.  Anketellf 
28  Miss.  371. 

Let  us  now  consider  the  character  of  fhe  legislation  now  be* 
fore  us. 

It  is  urged  that  it  is  wiihin  the  legitimate  powers  of  the 
legislature  because  it  pertains  to  the  remedy.  But  is  that  iti 
true  character? 

It  contains  no  provision  whatever  in  zelaiion  to  the  prooese 
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or  course  of  judicial  procedure  on  suits  which  might  haTQ  been 
instituted  on  the  causes  of  action  enumerated,  but  it  inter- 
poees  a  positive  interdict  against  the  institution  of  any  such 
«uits.  It  does  not  attempt  to  make  any  new  regulations  in 
relation  to  the  prosecution  of  suits  then  pending,  or  any  pro- 
ceedings to  be  had  therein,  but  absolutely  prevents  all  pro- 
•ceedings  in  such  suits  for  more  than  two  years.  Instead  of 
modifying  the  remedies  existing  for  the  causes  of  action  speci- 
-fied,  or  providing  new  remedies  thereon,  it  takes  away  all 
remedies  upon  them,  with  a  few  exceptions,  and  closes  the 
courts  as  to  all  remedies  upon  them  for  a  period  exceeding 
two  years.  This  can  with  no  propriety  be  classed  or  justified 
JUS  legislation  regulating  remedies,  but  is  in  efiTect  a  denial  of 
all  remedy  upon  the  causes  of  action  enumerated  for  the  time 
specified.  It  is  therefore  clearly  within  the  principles  above 
«tated,  and  comes  within  the  prohibition  of  the  constitution  of 
the  United  States,  and  of  the  nineteenth  section  of  our  declara- 
tion of  rights. 

We  will  now  consider  the  objection  to  the  constitutionality 
of  this  act  based  on  the  fburteenth  section  of  the  declaration 
of  rights,  which  requires  ^'ihat  all  courts  shall  be  open,  and 
overy  person,  for  an  injury  done  him  in  his  lands,  goods,  per- 
-son,  or  reputation,  shall  have  remedy  by  due  course  of  law 
end  right  and  justice,  administered  without  sale,  denial,  or 
delay." 

^Vhat  is  ^'due  course  of  law"  in  this  respect  is  not  left  in 
uncertainty,  but  can  be  ascertained  by  other  provisions  of  the 
-constitution;  and  accordingly  the  fifteenth  section  of  article 
4  of  the  constitution  requires  that  ^*  a  circuit  court  shall  be 
held  in  each  county  of  this  state  at  least  twice  in  each  year  "; 
jund  the  seventh  section  of  the  same  article  requires  that  '^  the 
high  court  of  errors  and  appeals  shall  be  held  twice  in  each 
year,  at  such  place  as  the  legislature  shall  direct,"  etc.  These 
requirements  are  positive  and  imperative,  and  are  in  further- 
4mce  of  the  provision  of  the  declaration  of  rights  that  ''right 
And  justice  should  be  administered  without  denial  or  delay." 
The  plain  intention  was,  that  these  courts  should  be  open  at 
least  twice  in  each  year,  in  order  that  every  person  should 
iiave  full  and  free  remedy,  in  the  ordinary  forms  of  law,  for 
ell  injuries  done  him  in  any  of  his  rights  of  person  or  of  prop- 
erty. If  this  privilege  is  denied  or  prohibited  by  act  of  the 
lei^slature  as  to  any  of  the  rights  of  the  citisen,  it  is  as  efl^ect- 
<i8klly  a  violation  of  the  constitutional  right  as  if  the  legisla- 
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tore  had  enacted  (hat  these  courts  should  be  entirely  dosed; 
for  the  denial  of  the  remedy  at  the  prescribed  terms  of  these 
courts  is  in  effect  the  same  as  to  those  rights  and  remedies  as  if 
the  courts  had  been  directed  to  be  entirely  closed.  There  can- 
not be  a  doubt  that  if  the  legislature  had  passed  an  act  re- 
quiring these  courts  to  be  entirely  closed  until  the  first  day  ot 
January,  1868,  it  would  haye  been  a  violation  of  the  provisions 
of  the  declaration  of  rights  and  of  the  constitution  referred  to; 
and  it  is  equally  clear  that  an  act  requiring  them  to  be  closed 
as  to  certain  specified  rights  and  remedies  of  the  citizen  ie 
of  the  same  character.  For  the  citizen  is  thereby  deprived  of 
remedies  positively  guaranteed  to  him  by  the  organic  law,  the 
courts  are  not  open  to  him  for  redress  of  his  injuries,  and  right 
and  justice  are  denied  and  delayed. 

It  appears,  therefore,  to  be  clear  beyond  doubt  that  the  act 
of  the  legislature  in  question  is  repugnant  to  these  provisions 
of  the  declaration  of  rights  and  of  the  constitution  of  this 
state,  and  must  be  held  inoperative  and  void  for  that  reason. 

But  it  is  argued  in  support  of  the  validity  of  the  act  that  the 
legislature  is  clothed  with  power  to  suspend  the  laws  of  the 
state  by  the  fifteenth  section  of  the  declaration  of  rights,  which 
provides  ''that  no  power  of  suspending  laws  shall  be  exercised 
except  by  the  legislature  or  its  authority  ";  and  that  the  act  in 
question  is  but  an  exercise  of  the  power  thus  granted. 

It  must  be  conceded  that  this  recognizes  in  the  legislature 
the  power  to  suspend  the  laws  in  general.  But  this  recognitiaQ 
of  power  must  be  so  construed  as  to  harmonize  with  other  pro- 
visions of  the  constitution,  and  will  not  admit  of  a  construc- 
tion which  would  defeat  other  specific  provisions  of  the 
instrument,  and  violate  individual  rights  therein  positively 
guaranteed.  The  act  in  question  does  not  suspend  merely  the 
laws  of  the  state  for  the  collection  of  debts,  but,  in  our  view, 
it  contravenes  the  provisions  of  the  declaration  of  rights  and 
of  the  constitution,  and  suspends  the  rights  thereby  positively 
guaranteed,  and  the  remedies  thereby  required  to  be  enforced; 
and  it  cannot  be  pretended  that  under  a  power  to  suspend  the 
laws  the  legislature  has  power  to  transcend  the  constitution  by 
doing  violence  to  the  rights  of  person  and  of  property  thereby 
guaranteed. 

We  have  seen  that  these  rights  are  positively  guaranteed  U> 
the  citizen ;  and  to  show  how  high  and  sacred  they  were  re- 
garded by  the  framers  of  the  constitution,  the  oondusioa  d 
the  declaration  of  rights  ordains  that  they,  and  other  spedfieA 
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rights,  are  "excepted  out  of  the  general  powers  of  government, 
and  shall  ever  remain  inviolate.^  They  were  therefore  em- 
phatically placed  beyond  the  power  of  the  lefi^latare. 

Whilst  it  is  true,  therefore,  that  the  legislature  has  the  power 
to  suspend  the  laws  generally,  it  has  no  power  to  suspend  the 
rights  of  person  and  of  property  guaranteed  to  the  citisen  in 
the  declaration  of  rights,  and  required  by  the  constitution  to 
be  enforced  at  stated  times;  for  that  would  be  to  suspend  the 
constitution. 

It  is  a  delicate  duty,  under  any  drcumstances,  for  this  court 
to  pronounce  an  act  of  a  co-ordinate  department  of  the  govern- 
ment unconstitutional  and  void;  and  the  duty  is  especially 
painful  when  the  act  proceeded,  as  this  evidently  did,  from 
the  well-meant  policy  of  relieving  as  far  as  might  be  the 
pecuniary  distresBes  and  prostration  of  a  people  unparalleled 
in  all  our  history, — a  state  of  things  which  appeads  almost 
irresistibly  to  every  benevolent  mind,  in  which  we  all  sympa- 
thize, and  by  which  the  interests  of  us  all  are  most  seriously 
affected.  But  sitting  here  as  the  court  of  last  resort  of  the 
state,  and  charged  by  the  constitution  with  the  duty  to  support 
that  constitution,  and  to  sit  in  judgment  upon  the  constitu- 
tional validity  of  the  acts  of  the  other  departments  of  the 
government,  we  are  not  permitted  to  yield  to  feelings  of  deh- 
cacy  to  the  legislature,  or  of  personal  sympathy  for  the  misfor- 
tunes of  our  people,  when  called  on  to  discharge  this  high  duty; 
but  we  are  bound  by  the  most  solemn  obligations  to  respond 
truly  and  in  the  exercise  of  our  best  judgment  to  the  question 
whether  the  act  is  in  violation  of  the  constitution  of  the  United 
States  or  of  this  state.  If  this  question  were  merely  doubtful, 
we  should  defer  to  the  wisdom  of  the  legislature  and  act  upon 
the  presumption  that  the  act  is  within  their  legitimate  powers. 
But  when  it  is  the  clear  and  deliberate  conviction  of  our  judg- 
ments that  the  act  is  repugnant  to  either  of  these  constitutions^ 
we  must  perform  the  duty  committed  to  us  and  pronounce  our 
judgment  accordingly.  Convinced  as  we  all  are,  for  the  rea- 
sons above  stated,  that  such  is  the  character  of  the  act  of  the 
legislature  in  question,  we  must  hold  it  to  be  inoperative  and 
void  as  to  the  case  presented  in  this  record;  and  the  motion 
before  us  must  be  overruled. 


iMrAnnra  QBUOATunr  of  Oontraoib:  /^erSy  Tmjipike  Co.  y.  Parh^  27 
Am.  Dm.  700;  LewU  ▼.  Braekenridge,  12  Id.  22S;  BmUh  r.  Ward,  8  Id.  183; 
Ootkmr.  SiotikHfkm,  10  J£L  134,  noto^  and  cmm  dted;  iXrab  t.  ifmor,  28  Id. 
325;  JD^  T.  ZMAom  Bamk.  S  Id.  112;  Oro^  t.  Monmigahda  N,  Co.,  37  Id. 
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500;  Winter  ▼.  Jone$,  54  Id.  879;  Bnue  ▼.  Schu^kr,  46  Id.  447;  Peoros  ▼. 
P<Utofi,45Id.61;  SobimcM  y.  Magee,  70  Id.  e3S;  Sede^r.  GSmm,79ld.49(K 
495,  note,  and  cases  cited;  Tnuiee§  ▼.  BaO^,  81  Id.  194. 

RsMEDT  icAT  BS  Rkulatid:  Scmmen  ▼.  ./o&Mim,  24  Am.  Deo.  004;  Johuim 
▼.  Duncan,  6  Id.  675;  VTyRiie'f  Xenee  t.  ITymM^  68  Id.  06;  Orimaal  Bmk  ▼. 
iViees^  86  Id.  70;  Baugher  r.  Ntkon,  62  Id.  694;  Bmkg  ▼.  PhOa.  €ic  JL  S.^ 
44  Id.  593;  Lyarnvkig  ▼.  CTintoii,  53  Id.  575;  ffeplmm  t.  Curlu,  32  Id.  760^  m&U, 
and  cases  cited;  Bruee  y.  86huyler,  46  Id.  447;  Boston  y.  J€h$tB,  47  Id.  404; 
McMillan  y.  Sprague,  86  Id.  412;  Bangor  y.  Oodmg,  56  Id.  688;  BnMm  y. 
Dittahuniy,  48  Id.  499;  Co^n  y.  /2&:A,  71  Id.  669;  Sdtenleg  y.  OmmomsealfA^ 
78  Id.  359;  ATorse  y.  Ooold,  62  Id.  103;  112,  note,  and  cases  cited;  OorkU  y. 
Ham,  CI  Id.  134;  Scobejfv.  Oibaon,  79  Id.  490;  Briscoe  y.  dnkeieU,  61  Id.  663; 
Ton  Baunibach  y.  Ba<2^  76  Id.  283;  Cook  y.  Oray,  81  Id.  185. 

Reiudt  gaknot  bs  Takxn  awat,  OB  Rendered  iMPBAcncABLB:  Toioii- 
snic?  y.  Townsend,  14  Am.  Bee.  722;  /onef  y.  Crittenden,  6  Id.  631,  640,  note^ 
and  cases  cited;  BcuXy  y.  Oentry,  13  Id.  484»  498^  note,  and  casss  cited;  Km- 
nebec  Purchase  y.  Laborte,  11  Id.  98^  note,  and  cases  cited;  Bntee  y.  Sehiykr, 
46  Id.  447;  j^oti^fter  y.  ^e&on,  52  Id.  694;  iSoo&^y.OV&ton,  79Id.  490;  J2oMi- 
son  V.  Magee,  70  Id.  638;  Von  Baumbach  y.  Bocie^  76  Id.  293^  note,  and  casss 
cited;  Moore  y.  Luee,  72  Id.  629;  Dame  y.  Pieree,  82  Id.  66. 

CoNflTiTUTiONAUTT  OF  Stat  Laws:  Townseni  y.  Towneend,  14  Am.  Dea 
722;  BaUg  y.  OMry,  13  Id.  484;  Johnson  y.  Dtmean,  6  Id.  675;  Joms  y.  OrU- 
tau^6Id.631;  A»6ey  y.  OV&soii,  79  Id.  48a 

BzFBDnuroT  of  Law  oaitnot  bb  Oovsidibbp:  Wmter  y.  Jot(fte»  64  Abs. 
Dec  379;  Taylor  y.  ComnCrs  qfNtwbeme^  64  Id.  666. 

Thx  FEDfOffAL  CA8B  IS  CITED  in  Stephens  y.  Otbome,  41  Hiss.  131,  to  tbe 
point  that  the  power  of  the  legislature  oye^  remedies  may  be  abused.  In 
the  cases  of  Leakg  y.  Phipps,  49  Id.  790,  and  Ji^nson  y.  Fields,  64  Id.  628; 
it  is  held  that  an  exemption  law  cannot  be  at  all  enlarged  as  to  •'"«*«■*£ 
dsbts,  and  in  so  far  as  Stephens  y.  Os&ome,  supra,  holds  to  tbs  osntniy,  it  k 
ufSi'ittled. 


Malone  v.  MoLaubin. 

[40  Mississippi,  ISL] 

Tbubot  bt  Cub!TE8T  Exists  only  where  there  is  a  marriage^  birth  of 

death  of  the  wife,  and  a  seisin,  either  actual  or  oonstroctiye,  by  the  wils 
during  ooyerture.  l^e  rij^t  of  possession  of  uncuUiyated  land  dntwa  to 
it  the  possession,  if  the  land  ia  not  held  adversely,  and  Ij  a  sufficient 
seisin  to  support  the  right  of  curtesy,  (and  held  by  a  tenant  at  aufiar- 
ance,  or  for  years,  or  of  any  estate  less  than  freehold,  is  deemed  in  Hm 
possession  of  the  wife  as  reyersioner. 

Wive  has  No  Seuus  or  Remaindeb  is  Feb,  Expectant  vfoit  Jjom 
Estate,  iif  she  dies  before  the  determioation  of  the  life  estats^  and  |h«B 
can  be  no  tenancy  by  the  curtesy  of  such  remainder  or  reverwioii. 

Thb  opinion  states  the  factB. 

R.  0.  Rivea^  for  the  plaintiff  in  error. 

R,  <?.  Farrar,  for  the  defendant  in  error. 
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By  Coorty  BLLRTy  J.  The  plaintiff  in  error  presented  a 
petition  to  the  probate  judge  of  Kemper  Cknmty,  under  the 
eighth  section  of  the  thirty-sixth  chapter  of  the  Revised  Code, 
relating  to  the  position  of  lands  among  joint  tenants,  etc., 
praying  the  appointment  of  oommissioners  to  make  partition 
of  the  land  therein  described.  The  petition  stated  that  John 
McLaorin  died  March  16, 1856,  leaving  a  will  whereby  he  be- 
queathed the  land  in  question  to  his  wife  Margaret  for  her 
natural  life,  and  after  her  death  to  be  equally  divided  among 
his  six  children,  one  of  whom  at  the  date  of  his  will  and  at 
the  death  of  the  testator  was  the  wife  of  the  petitioner;  that 
petitioner's  wife,  early  in  1867,  gave  birth  to  a  child,  who 
lived  but  a  few  days,  and  that  the  mother  died  soon  after;  and 
that  the  said  Margaret,  the  devisee  of  the  estate  for  life,  died 
in  May,  1861.  Petitioner  claims  one  sixth  of  the  land  for  his 
own  life,  as  tenant  by  the  curtesy. 

The  other  parties  in  interest  appeared  before  the  judge  of 
probate  and  filed  a  demurrer  to  the  petition,  which  was  sus- 
tained by  the  judge,  and  the  petition  dismissed,  from  which 
decision  the  petitioner  prosecutes  this  appeal. 

Three  things  necessary  to  create  a  tenancy  by  the  curtesy 
exist  in  this  case:  marriage,  the  birth  of  issue,  and  the  death 
of  the  wife.  The  only  question  is,  whether  the  wife  had,  at 
any  time  during  coverture,  such  a  seisin  as  would  entitle  the 
husband  to  his  curtesy.  By  the  common  law  a  seisin  in  law 
was  not  sufficient;  but  a  seisin  in  £Aot,  that  Lb,  an  actual  pos- 
session, was  required.  This  rule  has  been  so  far  relaxed  that 
a  seisin  in  fact  is  not  always  necessary;  but  a  constructive 
seisin  will,  in  some  cases,  have  the  effect  to  invest  the  husband 
with  his  estate  by  the  curtesy  without  an  actual  entry.  Where 
the  possession  is  vacant,  as  in  the  case  of  wild  or  uncultivated 
land,  or  where  the  parties  in  possession  stand  in  the  relation 
of  tenants,  either  at  sufferance  or  for  a  term  of  years,  the 
right  of  curtesy  attaches.  The  present  right  draws  to  it  the 
possession  where  the  land  is  not  held  adversely;  and  the  pos- 
session of  the  lessee  for  years  is  deemed  the  possession  of  the 
wife  as  reversioner:  Day  v.  Coehrariy  24  Miss.  261;  Rabb  v. 
Oriffin,  26  Id.  579;  4  Kent's  Com.  29. 

In  this  case,  the  interest  of  the  wife  was  a  vested  remainder 
in  fee,  expectant  upon  a  life  estate  in  the  widow  of  the  tes- 
tator. She  died  before  the  determination  of  the  life  estate, 
and  therefore  never  acquired  any  right  to  the  actual  possession 
and  enjoyment  of  the  estate.    In  such  a  case  the  rule  is  clearly 
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stated  by  Chaaoellor  Kent:  ''But  if  there  be  any  outstanding 
estate  for  life,  the  husband  cannot  be  tenant  by  the  curtesy  of 
the  wife's  estate  in  remainder  or  reversion,  unless  the  particu- 
lar estate  be  ended  during  the  coverture'':  4  Kent's  Com.  29. 
To  the  same  point  is  the  case  of  Oentry  v.  Wdgstaff,  3  Dev. 
270.  Sir  William  Blaekstone  says:  ''A  man  shall  not  be  ten- 
ant by  the  curtesy  of  a  remainder  or  reversion":  2  Bla.  Com. 
127.  But  this  propo6iti<m  is  restricted  by  the  later  authori- 
ties to  oases  of  remainders  or  reversions  expectant  upon  es- 
tates of  freehold;  and  upon  a  reversion  expectant  upon  an 
estate  for  years,  the  right  of  curtesy  and  dower  both  accrue, 
for  the  reason  that  the  possession  of  the  tenant  for  years  con- 
stitutes a  legal  seisin  of  the  freehold  in  reversion:  SUmgkion 
V.  Leigh,  1  Taunt  410;  De  Gta}^  v.  RiehardMm,  3  Atk.  470; 
OwdHOe  V.  Nmomom,  8  Wils.  521. 

The  wife  of  petitioner  not  having  been  seised  of  the  land  in 
such  manner  as  to  give  rise  to  the  curtesy,  it  fidlows  that  the 
decision  of  the  probate  judge  was  correct,  and  must  be  aflSrmed. 

Whsn  Tutanot  bt  Oubtsst  mat  Bzm:  JoAmm  y.  JadBtont  15  Am.  Deo. 
438»  4i9,  noto^  and  mam  dted;  Stemm  y.  SnOth,  20  I<L  205;  Dwueomb  ▼. 
Dunaeomb,  7  Id.  504;  OwAram  ▼.  (ySem,  30  Id.  00;  M<Conf^.  Kmg,  SO  Id. 
165;  fFeOf  t.  Thon^pmm,  48  Id.  76;  Mulhwg  t.  MMmiy^  81  Id.  288;  Hyde  t. 
Barney,  44  Id.  886;  Lem^  qfMerri((  v.  Home,  67  Id.  208;  Reed  ▼.  Reed^  75 
Id.  777;  Qardner  y.  KkOU,  80  Id.  331;  MtUual  Int.  Co,  ▼.  Deaie,  70  Id.  673; 
Johnwn  y.  OrnmmiM,  84  Id.  142. 

CoNSTRUGTivK  Sbisiv  OP  WiFK  SumoiXNT:  Jodteon  y.  Johuon,  15  Am. 
Dec.  433;  MeConry  v.  King,  38  Id.  165;  WtUi  Y.  Tkampmn,  48  Id.  76;  Lemte 
^MerrktY,  Horwt,  67  Id.  296,  302,  noto^  and €MM oitod* 

Lnns  EsTATs  must  bx  DsnsiaNiD  DUBmo  CoYHRinui  to  siutaia  cuitai^ 
fai  the  reversioa:  Reed  v.  Reed,  75  Am.  Dec.  777. 

Ths  frdigipal  oass  is  orrsD  with  approYil  to  the  ^int  that  there  nnst 
be  a  seiain  by  the  wife  daring  coyerture,  either  in  £act  or  in  law,  to  anatain  a 
tenancy  by  oortesy,  in  ReJm  y.  Hoyden,  43  MkiL  685;  and  in  Stewui  y. 
50  Id.  788. 


Magbb  and  Wipe  v.  Young. 

[40  Miaannm,  IM.] 

WnX>W    WITH    SXPARATK    ESTATI    BqUAL    TO    HKA    ShABM    (t9    HoaBAVn*^ 

Erats  has  No  Down  under  the  law  of  MiaaiasippL 
Right  or  Dowkr  is  Ivohoati,  and  vot  Vibtko,  nntil  after  the  death  of 

the  husband,  leaying  a  surviving  wife.    Such  inchoate  right  ii  a  nMv« 

poatibility,  and  not  an  estate. 
OMgfiwuoirAL  Law.  —  Ybstbd  Riobi*  amm  not  Iivairbd  bt  Cba2K»» 

HI  Law  of  Dowa  during  the  Uletime  of  the  hnabaiid;  nor  by  a  nhanfle 
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ift  «Im  InulMBd't  rf^titoflodi  dioiei  kt  Mtion  d  «Im  wife  m  hsr*  nol 

been  rednoed  to  poawiwioin  duing  oorvrten. 
IL&BBLiaB  m  vor  CkxHrmAor,  wnHXir  MiAimni  ov  OoMRinmov,  whioh 

pfTohibiti  the  pamga  of  lawi  impftiring  tho  oMigfttion  of  coolrscto;  but 

it  an  imtHotion  of  the  vtate^  f onnded  on  rcMomi  of  pablio  policy. 
Bmbt  <v  Down  n  mot  9ouniMD  iv  Oohtbaot,  bnt  lemlli  from  niAr- 

riagtat  >  hyg  toaidit  tJMwto^  Mid  May  U  <aitwn>d  by<iioUgMk- 

tnio  ai  a  aabjaot-matftar  of  pablio  polky. 

Thx  opinion  stalM  the  fkcts. 

£•  Saffard  and  F.  B.  8le4perj  finr  the  appellantg. 
D.  W.  Hwnty  for  the  afqpQUgee. 

By  Conrt,  Hakdt,  C.  J.  This  wae  a  petition  in  the  oonrt  of 
probate  for  the  allotment  of  dower  to  the  widow  of  James 
Tonngy  deceased,  in  his  real  estate. 

It  appears  by  the  petition  and  the  answer  of  the  appellee, 
the  administrator  6t  the  deceased  hnsband,  that  the  appellant 
and  the  deceased  were  married  prior  to  November,  1857,  and 
that  prior  to  that  time  he  acquired  tiie  lands  in  which  dower 
was  sooght  to  be  recovered,  and  that  he  died  seised  thereof 
in  the  year  1860,  and  intestate;  that  his  personal  estate  was 
insofficient  to  pay  his  debts,  and  that  his  lands  had  been 
decreed  by  the  conrt  of  probate  to  be  sold  for  tliat  purpose; 
that  at  tiie  time  of  his  death  his  widow  had  separate  property 
in  her  own  right,  equal  in  value  to  what  would  be  her  lawful 
portion  of  her  husband's  real  and  personal  estate,  which  por- 
tion would  not  exceed  two  thousand  five  hundred  dollars,  and 
her  separate  estate,  so  owned  and  held  by  her,  was  of  the 
value  of  six  thousand  d<dlars;  and  upon  these  grounds  the 
administrator  resisted  the  application  for  dower,  and  on 
the  hearing  the' petition  was  dismissed. 

It  appears  that  the  marriage  and  the  seisin  of  the  husband 
of  the  lands  in  question  took  place  before  the  provisions  of  the 
Revised  Code  touching  the  subject  went  into  operation,  on  the 
first  day  of  November,  1857,  but  that  his  death  took  place 
after  that  time.  And  it  has  been  held  by  this  court  that,  both 
in  cases  of  testacy  and  intestacy,  where  a  husband  dies  leaving 
a  widow  with  a  separate  estate,  her  right  to  dower  in  the  real 
estate  is  controlled  by  the  provisions  of  article  80  of  the  Revised 
Code,  837;  and  this  in  virtue  of  the  provision  in  article  176  of 
the  Revised  Code,  470:  WhUley  v.  StephenBony  88  Miss.  113. 
The  result  is,  that  in  cases  embraced  in  these  statutes,  the 
widow  is  not  entitled  to  dower  in  the  real  estate  of  her  husband 
where  she  had  a  separate  property  at  the  time  of  his  death 
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equal  in  value  to  what  would  be  her  portion  of  her  husband's 
real  and  personal  estate. 

But  it  is  contended  in  behalf  of  the  widow  that  these  pro- 
visions of  law  cannot  affect  her,  because  her  right  of  dower 
became  a  vested  interest  in  consequence  of  her  marriage  and 
the  seisin  of  the  husband  during  the  coverture,  which  took 
place  before  these  provisions  were  enacted;  and  that  it  was 
not  competent  for  the  legislature  to  interfere  with  her  right 
thus  vested.  And  the  question  presented  is,  whether  it  is  com- 
petent for  the  legislature  to  modify  and  change  the  laws  in 
relation  to  dower  to  have  effect  upon  cases  where  the  marriage 
and  seisin  have  taken  place  before  the  passes  of  the  act,  but 
the  title  has  not  been  consummated  by  the  death  of  the  hua* 
band;  and  this  depends  upon  the  nature  and  character  of  the 
right  of  dower  before  the  husband's  death. 

It  is  unquestionably  true  that  the  concurrence  of  marriage 
and  seisin  constitutes  the  foundation  of  the  right  of  dower;  but 
they  do  not  of  themselves  vest  the  title  in  the  wife:  Park  on 
Dower,  7.  They  give  rise  to  an  inchoate  right,  which  does  not 
become  complete  until  the  death  of  the  husband:  4  Kent's  Com. 
6(X  And  an  inchoate  right  of  dower  is  a  mere  possibility,  and 
not  an  estate:  1  Hilliard  on  Real  Property,  601,  sec.  28;  be* 
cause  it  is  liable  at  any  time  to  be  defeated  by  the  death  of 
the  wife,  the  husband  surviving.  From  the  death  of  the  hus- 
band, the  incipient  title  which  existed  in  the  wife  during 
coverture  becomes  consummated  and  perfected:  Park  on 
Dower,  247;  1  Cruise  Dig.,  tit.  6,  sec.  1;  and  untQ  that  time  it 
is  not  a  vested  estate,  but  a  mere  contingent  interest  or  a  choae 
in  action:  4  Kent's  Com.  61. 

This  right  appears  to  be  analogous  to  that  of  a  husband  to 
his  wife's  personal  property  and  choses  in  action  not  reduced 
to  possession  by  him  during  the  coverture.  That  is  a  qualified 
right,  upon  the  condition  that  he  reduce  them  to  possession 
during  coverture, — a  condition  precedent  that  must  be  per- 
formed before  the  right  becomes  vested.  So  in  this  case,  the 
right  of  dower  depends  for  its  substantial  exercise  upon  the 
contingency  that  the  wife  survive  the  husband;  and  until  that 
occur,  no  interest  becomes  vested  in  the  wife.  It  is  settled  by 
this  court  that  such  right  of  the  husband  to  the  wife's  choses 
in  action  is  not  a  vested  right;  and  that,  before  such  right 
becomes  vested  by  the  husband  reducing  the  choses  in  actioii 
to  possession,  the  legislature  has  power,  as  a  matter  of  public 
policy,  to  provide  that  all  property  thereafter  acquired  by  the 
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wife  daring  coverture,  or  coining  to  her  poeseflriony  shall  inure 
to  the  sole  and  separate  nse  of  the  wife,  excluding  any  right 
on  the  part  of  the  husband;  and  this  to  apply  to  cases  of  mar- 
riage contracted  before  as  well  as  after  the  passage  of  the  act: 
Clark  y.  Mccreary^  12  Smedes  &  M.  847.  The  power  of  the 
legislature  over  the  inchoate  and  contingent  right  of  the  wife 
to  dower  in  the  husband's  lands  during  his  life  appears  to 
stand  upon  the  same  principle,  and  to  be  equally  well  founded 
in  justice  to  secure  a  correlative  right  in  the  husband. 

It  appears,  therefore,  that  the  right  of  the  wife,  proceeding 
merely  from  the  marriage  and  seisin,  the  husband  living,  was 
not  such  '^an  immediate  fixed  ri^^ht  of  present  or  future  enjoy- 
ment" as  is  held  to  be  necessary  lU*  constitute  a  vested  interest, 
Marshall  v.  ^vn^,  24  Miss.  90,  lin\  a  mere  possible  and  con- 
tingent interest.  And  hence,  as  o  .viatter  of  public  policy,  it 
was  not  beyond  the  power  of  the  legislature  to  make  laws 
modifying  and  defining  the  enjojwtxit  of  the  right  on  the 
ground  that  such  legislation  would  di^^t  vested  rights. 

It  is  suggested  that  such  legislaticc  f  ^  obnoxious  to  consti- 
tutional objection,  because  it  has  the  effect  to  impair  the 
obligation  of  the  contract  of  marriage,  in  r^oneequence  of  which 
the  wife  became  entitled  to  her  dclwer  in  ^  the  ?ands  of  which 
her  husband  was  seised  during  coverture. 

This  question  has  been  the  subject  of  mMcL  difierencc>  ol 
opinion  in  the  courts  of  many  of  the  states  of  iht  Uiiion. 

The  view  suggested  here  appears  to  be  sanctjosied  in  Sfis^* 
souri,  Florida,  and  in  part  in  New  York:  State  v.  Fry^  4  Mo. 
120;  Bryson  v.  Campbell,  12  Id.  498;  Ponder  v.  Orahamj  4  Pla. 
23;  KeUy  v.  Harrieon,  2  Johns.  Cas.  29  [1  Am.  Dec.  154]; 
Jackson  v.  Edwards,  22  Wend.  498;  while  a  different  rule  is 
held  in  Kentucky,  Maine,  Connecticut,  and  in  other  cases  in 
New  York:  Maguire  v.  Maguire,  7  Dana,  184;  Opinion  of  Jus- 
iicesy  16  Me.  479;  Starr  v.  Pease,  8  Conn.  648;  Moore  v.  Mayor 
etc.,  8  N.  Y.  110;  White  v.  WhiU,  5  Barb.  474. 

It  is  to  be  observed  that  in  most  of  these  cases  the  question 
was,  whether  the  marriage  itself,  as  a  personal  relation  between 
the  parties,  was  a  matter  of  contract  within  the  meaning  of  the 
constitution,  so  as  not  to  be  liable  to  be  dissolved  by  legislative 
act  The  view  taken  of  the  question  in  the  latter  class  of  cases 
above  cited  is,  that  marriage  was  a  matter  publici  juris,  created 
by  public  law,  subject  to  the  public  will,  and  not  to  that  of  the 
parties,  who  could  not  dissolve  it  by  mutual  consent;  that  it 
was  more  than  a  contract,  because  it  established  fundamental 
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domestio  relationB,  a^bcting  the  welfSsire  of  the  oommunity; 
that  it  was  an  institutioa  of  the  state  founded  on  reasons  of 
public  policy,  and  was  therefore  not  embraced  within  the  in- 
hibition of  the  constitution:  MagtUre  v.  Maguirej  7  Dana,  184; 
Moore  v.  Mayor  e^c,  8  N.  Y.  110.  This  view  is  sanctioned  by 
Chancellor  Kent,  1  Com.  417,  note,  and  it  appears  to  us  to  be 
well  founded  in  reason  and  principle. 

But  dower  is  not  a  matter  of  marriage  contract.  It  is  no 
more  so  than  the  right  of  the  husband  to  the  choses  in  action 
of  his  wife  not  reduced  to  possession  during  coverture;  which 
right,  as  we  have  seen,  is  settled  by  this  court  to  be  within  the 
power  of  modification  by  the  legislature:  Clarke  v.  McCreary^ 
supra;  Mar^haXL  v.  King^  tupra.  In  both  cases  the  respective 
rights  are  incidents  to  the  marriage,  and  result  from  it  to  the 
extent  to  which  they  go,  but  are  not  the  subjects  of  positive 
contract.  Dower  is  not  a  right  founded  in  contract,  but  one 
resulting  from  the  fact  of  marriage,  as  an  incident  to  it,  and 
as  a  matter  of  social  and  domestic  policy  of  the  state;  and 
therefore  it  is  that  a  widow  is  entitled  to  dower  in  England, 
though  ^Sbud  marriage  took  place  in  a  foreign  country  where  the 
common-law  right  of  dower  did  not  exist:  Park  on  Dower,  21, 
22;  2  Bac.  Abr,,  tit  Dower,  C.  So  by  the  common  law  dower 
was  forfeited  by  the  attainder  of  the  husband  for  treason:  2 
Bla.  Com.  130. 

We  are  therefore  of  opinion  that  the  provisions  of  the  statato 
under  consideration,  with  reference  to  the  rights  of  married 
women  whose  husbands  were  living  at  the  date  of  their  enact- 
ment, were  a  legitimate  exercise  of  the  power  of  the  legislature. 

But  we  deem  it  proper  to  say  that  we  place  this  decisioD 
solely  on  the  ground  of  legislative  power  over  a  subject-matter 
of  public  policy,  and  do  not  intend  to  intimate  that  a  widow's 
right  of  dower  is  subject  to  be  defeated  or  impaired  by  any 
other  means,  such  as  alienations  of  the  husband  (other  than 
such  alienations  as  are  authorised  by  the  statute),  encum- 
brances created  or  suffered  by  him,  or  by  judicial  sales  of  hie 
real  estate  as  now  authorized  by  law. 

The  judgment  must  be  afiGumed. 

Inohoati  Riobt  of  Dowsr:  Pprfer  ▼.  i^Tcfefy  11  Am.  D«o.  8Q;  Moom  ▼• 
Mayw  tU,  <^ N.  T.,  69  Id.  473;  ife/MV  il|ipea<;  60  Id.  573;  JTcCWm^  ▼.  Jfi^ 
Crgnt^.  6S  Id.  702;  NhM  ▼.  O^dcn,  SI  Id.  811;  Vmry  ▼.  BfMMim.  87  Id.  Ml 

PowmoFLaoiBLATinaovHBliiOBQMLTBBiaBist  Flmtmr,  JHwitoff,  S8  km. 
Dm.  687;  iMM^  A^ptc^  66  Id.  678;  a#i»  ▼.  Bkk,  71  Id.  660;  OlMfei  ▼. 
McOfmuy,  l2SnadmAU,  847. 
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How  Far  VLasbxmm  Rioan  mat  bb  OovnouMO:  See  Gotkm  ▼.  8tom^ 
km,  10  Am.  Deo.  121,  131,  note,  uid  oaaee  cited;  M€liMe»  Appeal,  56  Id.  578; 
Boiton  T.  Cmnmim,  60  Id.  717;  Clark  t.  dark,  84  Id.  165;  Harrittm  t.  State, 
85  Id.  658. 

RioBT  ov  DowiB  not  Past  ov  Marbiaob  CovrmAor:  MeUmte  Apptai,  55 
Am.  Deo.  578. 


JONBS   V.    MOSELISY. 

r«o  JCiMiBnm,  9SLJ 

FlOBATB  ov  Will,  wben  Objsotions  au  Filsd  m  mob  m  the  paper  if 
proponnded,  atioiild  not  be  taken  ontil  alter  the  objeotione  are  dia- 
poaedof. 

Imfued  Rbvoqatxmi  or  Will  eannot  be  dunm  faf  {ha  daalacBtioBa  of  the 
teat»ter,  naleae  a  mftterial  change  <i|ppaani  in  hia  ooBdition,  oreating  new 
moral  dntiea  and  obligatiQiifl.  The  change  muit  be  in  material  reUtion% 
end  not  in  mere  sentiment  or  feeling. 

Ktidbmcs  of  Rboohoiliatiob  to  Ohild  ImmmoHALLT  Omtrbd  ibom 
Wnj^  and  of  tiM  dying  dedMBtioaef  «lia  teetater  tiH^t  he  wanted  hIa 
QhUdrsn  bU  to  be  eqaal,  ia  not  admfariMe  to  ahow  as  ia^Ued  ivfBeatioB 
of  the  wiU. 

Thb  opinion  stateB  the  ImsCb. 
R.  O.  Rivesj  for  the  appellants. 

By  Coart,  Handy,  G.  J.  Thia  waa  an  laBue  of  dmtamt  wd 
non  in  the  probate  court 

Peter  E.  Spinks,  who  waa  appointed  execator  by  the  laat 
will  and  testament  of  John  Spinke,  deceaaed,  filed  his  peti- 
tkm  in  the  probate  court  for  the  probate  of  the  will,  allegijag 
the  dfie  execution  of  the  will  propounded,  which  bore  date  the 
28th  of  May,  1869,  and  that  the  testator  died  on  the  28th  of 
August,  1861.  By  the  will,  his  estate,  real  and  personal,  was 
to  be  equally  divided  between  eight  of  his  children,  and  the 
appellants,  the  children  of  his  daughter,  Jane  Jones,  omitting 
his  daughter,.  Jane  C.  Moseley,  wife  of  T.  G.  Moseley,  and  leay- 
iug  her  nothing.  At  September  term,  1861,  Mrs.  Moseley  and 
her  husband  filed  their  caveat^  and  thereupon  an  issue  was 
made  up  to  try  whether  the  will  propounded  was  the  last  will 
and  testament  of  the  testator.  This  issue  was  tried  at  Decem- 
ber term,  1861,  and  the  executor  introduced  the  subscribing 
witnesses,  who  prcnred  the  execution  of  the  will  according  to 
the  requirements  of  the  statute,  and  rested  the  case.  The 
€a0€aiof$  then  introduced  one  Oliver,  who  was  admitted  against 
the  objectiixi  of  tjbe  executor,  and  who  testified  that  he  was  at 
the  houae  <tf  the  deceased  «  short  time  befive  hia  death,  near 
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his  bedside,  and  had  hold  of  his  hand;  that  deceased  said  he 
wanted  to  talk  about  his  business;  that  witness  asked  him 
what  he  wanted  to  say  about  it,  and  he  then  said  he  wanted 
his  children  all  to  be  equal;  that  witness  asked  him  who  he 
wanted  to  attend  to  his  business,  and  he  said  he  wanted  his 
son  Peter  to  attend  to  it;  that  witness  told  him  he  thought  it 
would  all  be  attended  to,  and  that  deceased  then  said,  placing 
his  hand  upon  his  breast,  ''Peace,  peace";  that  witness  asked 
him  what  peace;  to  which  he  replied,  peace  of  mind,  and  that 
he  had  no  animosity  against  any  one  living;  that  deceased  did 
not,  in  this  conversation,  say  anything  about  his  will.  Also 
Presley  Spinks,  who  testified  that  at  the  time  of  making  this 
will  the  deceased  was  mad  with  his  daughter  Jane  Moseley, 
and  that  during  his  last  sickness  or  before,  he  became  recon- 
ciled to  her,  and  that  she  waited  on  him  during  his  last  sick- 
ness. Also  Peter  Spinks,  the  executor,  who  testified  the  same 
in  substance  as  the  last-named  witness.  Also  G.  E.  Hale,  who 
testified  the  same  as  the  last  two  witnesses  with  reference  to 
the  feelings  of  the  deceased  towards  his  daughter  Jane  Moeelqr; 
and  farther,  that  while  the  deceased  was  mad  with  her,  he  told 
witness  that  he  intended  to  make  a  will  and  disinherit  her, 
and  that  witness  advised  him  to  do  so.  There  was  also  proof 
that  the  will  was  in  the  law  office  of  Judge  Jones,  in  the  town 
of  De  Ealb,  and  that  Jones  was  at  the  house  of  deceased  a  few 
days  before  the  conversation  above  stated. 

The  executor,  upon  the  production  of  these  several  witnoooos 
to  prove  declarations  of  the  deceased  made  during  hia  last 
sickness  and  a  short  time  before  his  death,  objected  to  their 
introduction  for  that  purpose,  but  the  objection  was  overruled; 
and  after  the  testimony  of  said  several  witnesses  was  delivered, 
the  executor  moved  to  exclude  it  from  the  jury,  and  the  several 
motions  were  overruled,  and  the  executor  excepted. 

The  court  then  gave  sundry  instructions  to  the  jury  at  the 
instance  of  both  parties,  and  the  jury  returned  a  verdict  against 
the  will.  The  executor  moved  to  set  aside  the  verdict,  and 
for  a  new  trial;  but  the  motion  was  overruled,  and  hence  this 
appeal. 

The  first  error  assigned  is,  that  the  court  regarded  the  caveat 
and  ordered  the  issue  at  the  time  it  did,  which  was  at  the 
term  at  which  the  will  was  propounded  for  probate. 

It  is  said  that  it  was  the  duty  of  the  court,  under  the  statute 
(Rev.  Code,  484,  art  43),  to  take  the  probate  of  ttie  will  im- 
mediately on  its  being  presented  for  that  purpose,  leaving  the 


Apzil,  1866.]  Joirxs  v.  Mobblbt.  329 


parties  to  contest  its  validity  by  subsequent  proceedings.  This 
is  a  misapprehension  of  the  provisions  of  the  statute.  It  au- 
thorises the  court  to  proceed  immediately  to  take  the  probate, 
but  it  is  not  imperative  as  to  the  time  of  doing  so.  It  was 
never  intended  that  the  court  should  proceed  to  take  the  pro- 
bate, notwithstanding  objections  to  it  were  regularly  filed,  as 
soon  as  the  paper  was  propounded,  or  before  the  matter  of  pro- 
bate was  proceeded  with.  For  the  same  statute  provides  else- 
where for  the  appointment  of  an  administrator  ad  colligendum^ 
pending  a  contest  about  a  will,  and  until  probate  be  granted: 
Rev.  Code,  487,  art  66. 

The  second  assignment  is,  that  the  court  erred  in  admitting 
the  testimony  of  the  witnesses  in  relation  to  the  conduct  and 
declarations  of  the  deceased,  and  in  overruling  the  motion  of 
the  executor  to  exclude  that  testimony  from  the  jury  after  it 
was  given. 

It  is  not  alleged  that  this  evidence  tended  to  show  a  positive 
revocation  of  the  will;  but  the  purpose  for  which  it  was  intro- 
duced was  to  show  an  implied  revocation,  resulting  from  an 
alteration  of  the  circumstances  of  the  testator,  by  which  new 
moral  duties  had  been  devolved  on  him  after  the  execution  of 
the  will,  which  may  be  presumed  to  have  caused  a  change  of 
his  intention  towards  his  daughter.  If  the  evidence  tended  to 
show  such  a  state  of  facts  in  this  case,  it  was  properly  admit- 
ted, otherwise  it  should  have  been  excluded  on  the  executor's 
motion.  The  question,  then,  is,  whether  the  evidence  is  of  this 
character,  and  upon  this  the  whole  case  depends. 

The  rule  upon  the  subject  of  implied  revocations  in  cases  of 
this  sort  is  thus  stated  in  the  elementary  works,  and  in  the 
leading  oases  upon  the  subject: — 

''  If  the  testator's  circumstances  be  so  altered  that  new  moral 
testamentary  duties  have  accrued  to  him,  subsequent  to  the 
date  of  the  will,  such  as  may  be  presumed  to  produce  a  change 
of  intention,  this  will  amount  to  an  implied  revocation":  1 
Lomax  on  Executors,  66. 

Sir  John  Nicholl  says  there  must  be  ''such  a  change. in  the 
condition  of  the  deceased,  such  new  obligations  and  duties, 
that  they  raise  an  inference  that  a  testator  would  not  adhere 
to  a  will  made  previous  to  their  existence,  considering  it  an  act 
of  moral  duty  to  revoke  that  disposition;  ....  and  if  there 
does  not  arise  such  a  state  of  circumstances  as  to  produce 
new  duties,  if  the  change  is  provided  for,  there  is  no  reason 
to  presume  a  revocation":  TcMot  v.  Talbot^  1  Hagg.  Bcc.  705. 
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The  same  learned  judge  lays  down  the  rale  in  another  case, 
that  there  must  be  ^'snoh  an  alteration  of  oircumBtanoee  atia- 
ing  fix>m  new  moral  duties,  aocroing  snbeeqneiit  to  the  date  of 
the  willy  as  by  iMoessary  implication  creates  an  intention  to 
revoke";  and  he  farther  states,  with  still  more  precision,  that 
''coorts  have  required  that  the  rule  shall  have  fer  its  basis  a 
change  of  intention,  produced  by  and  to  be  presumed  from 
some  new  moral  obligation  ailsing  after  the  will  is  made'': 
Joh/Mton  V.  JohnsUmj  1  Phillim.  447. 

By  these  rules  it  is  essential  that  there  should  be  a  change 
in  the  testator's  circumstances,  producing  iww  moral  duties, 
after  the  execution  of  the  will,  in  order  to  effect  a  revoostfon. 
This  change  must  be  in  his  condition  as  aflfocting  the  subetan- 
tial  relations  of  the  parties,  such  as  subsequent  marriage  and 
the  birth  of  a  child  or  children;  a  will  ^cecuted  under  the 
mistaken  belief  that  a  child  not  provided  for  was  dead;  mar- 
riage and  the  birth  of  a  posthumous  cl^ld;  and  ttie  like.  In 
all  such  cases  a  moral  duty  devolves  upon  tiie  testator,  by  the 
happening  of  the  facts  stated,  to  make  provision  for  the  sup- 
port and  welfare  of  the  child;  which  creates  the  strongest  pre- 
sumption that  the  testator  would  not  have  made  the  will  if 
he  had  anticipated  that  such  a  state  of  facts  would  take  place, 
and  hence  that  it  will  be  presumed  he  intended  that  it  should 
not  remain  in  foroe  under  such  circumstances.  But  the  change 
must  be  in  material  relations,  and  not  in  mere  matter  of  senti- 
ment. 

No  case  has  been  brought  to  our  aeiice,  nor  have  we  been 
able  to  find  one,  where  the  doctrine  of  implied  revocation  has 
been  applied  to  a  case  of  mere  change  -of  feelings  by  the  ies^ 
tator  towards  a  party  subsequent  to  the  date  of  the  will  with- 
out a  substantial  change  of  circumstances,  producing  new 
obligations;  and  we  think  that  such  a  case  would  not  be  rec- 
oncilable with  the  principle  on  which  the  doctrine  rests.  It 
is  true  that  feelings  of  afiection  from  a  parent  to  a  child  are  a 
high  moral  duty,  and  that  a  change  from  feelings  of  animosity 
to  those  of  fondness  and  attachment  is  highly  commendable. 
But  this  alone  is  not  such  a  change  of  his  condition,  and  such 
a  ground  of  new  obligations  and  duties,  as  to  come  within  the 
principle  on  which  the  doctrine  is  founded;  for  the  alteration 
of  the  material  condition  of  the  testator  is  the  basis  of  the  rule, 
and  the  matter  of  personal  feeling  is  but  a  secondary  and  in- 
cidental consideration,  which  by  itself  would  not  justify  the 
application  of  the  doctrine. 
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In  UiiB  case  there  was  no  alteration  of  the  condition  of  the 
ieBtator,  except  in  point  of  feeling  towards  his  daughter.  His 
duty  to  aid  in  her  support  and  comfort,  by  his  bounty,  was  the 
flame,  morally,  when  he  made  his  will,  as  when  he  came  to  his 
death-bed.  All  that  the  evidence  amounts  to  is,  that  he  had 
become  reconciled  to  his  daughter,  and  that  he  said  he  wanted 
his  children  all  to  be  equal, — that  is,  as  to  his  property, — but 
neyer  said  anything  about  his  will.  His  declaration  about  all 
fais  children  being  equal  is  entitled  to  no  legal  force  where  it 
Appears  that  the  basis  on  which  the  principle  of  implied  revo- 
cation in  such  cases  is  founded  is  wanting, — namely,  a  change 
in  the  condition  of  the  testatw,  affecting  his  duties  and  obli- 
gations to  promote  her  welfare  in  life,  and  to  aid  in  her  sup- 
port and  comfort.  If  the  basis  had  been  laid  showing  such  a 
change  of  duties  and  obligations  after  the  execution  of  the 
will,  then  his  declarations  might  have  been  proper  and  im- 
portant to  show  his  willingness  to  respond  to  those  duties  and 
obligations,  and  an  intention  to  revoke  his  will:  JohntUm  v. 
Johnston^  1  Phillim.  447;  but  without  such  foundation  (he  dec- 
larations cannot,  in  law,  have  this  effect,  and  are  iacompetent 
to  show  the  ontiiMw  revoeandi. 

We  think  it  clear,  therefore,  that  the  evidence  was  insuffi- 
cient to  establish  a  revocation  of  the  will,  and  that  the  motion 
to  exclude  it  from  the  jury  should  have  been  sustained.  And 
it  follows  that  the  instructions  given  at  the  instance  of  the 
caveators  were  erroneous,  because  there  was  no  sufficient  evi- 
dence to  justify  them. 

Let  the  judgment  be  reversed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new 
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Southern  R.  R  Co,  v.  Kbndrick  and  Wife. 

140  III88I88IPPX,  874.1 

Etidbnob  Of  SnoLAB  Aois  ov  NioLiaxNCs  Prior  to  That  Complainri^ 
ow  on  the  part  of  other  employees  of  a  railioad  company  upon  other  train* 
ifl  not  admiaaible  in  an  aoticm  against  the  company  for  neglect  of  duty  by 
its  employees. 

Ck>iaiOM  Carriers  arb  not  Bound  to  Put  Passenoebs  orr  at  their 
place  of  destination  as  they  are  bound  to  deliver  goods,  but  most  allow 
them  sufficient  time  and  opportunity  to  leare  the  yehicle. 

Tbbt  must  DisnNCTLT  Announce  Stationb,  and  Give  Reasonable  Warn- 
INO  AND  TniE  for  passengers  to  alight;  but  are  not  required  to  warn 
each  passenger  personally. 

PAflflBNOERS    KUBT    TaKB    NoTIGE  OF  EBTABUSHED  CdBTOM  Of    RAILROADS^ 

and  use  reasonable  care  to  leave  the  Tehiole  and  to  avoid  accidents. 

Want  of  Ordinary  Care  bt  Passenqer  will  Preclude  Reootebt. 
If  a  passenger  is  asleep  when  the  station  is  properly  announced,  he  cannot 
recover  for  being  carried  past  his  destination. 

CdnnjcnNO  iNSTRuonoNS  to  the  jury  are  irregular,  and  should  not  be  given, 

BbcmFLART  Damaoes  are  in  DisGRrnoN  of  Jurt  nr  Casxb  of  Personal 
Wrong,  and  should  not  be  awarded  merely  for  a  disregard  of  publie 
duty,  unlsas  the  circumstances  of  the  case  appear  to  the  jury  to  justify 
or  require  such  damages;  when  the  neglect  is  unattended  with  ciroum* 
stances  of  insult,  injury,  or  suffering  caused  to  plaintiff,  vindictive 
damages  should  not  be  allowed.  The  existence  and  weight  of  such  cir- 
eumstances  must  be  determined  by  the  Jury,  if  there  is  any  evidence 
tending  to  show  them. 

Jurt  mat  Consider  Sex  of  Pabtt  Injured,  and  the  circumstances  cl 
peril  and  suffering  undergone,  in  estimating  damages.  They  may  also 
consider  the  state,  degree,  quality,  trade,  or  profession  of  either  party. 

iNBTRUOnON    SHOULD    NOT    StATE    TeSTDCONT  OF    PARTICULAR  WlTNESa,  SS 

what  that  testimony  was  is  a  matter  to  be  determined  by  the  jury. 

Jurt  mat  Consider  Pecuniart  Means  of  Defendant  in  adjusting  the 
punishment,  provided  they  think  the  facts  proven  render  it  proper  to  in- 
flict vindictive  damages  for  a  disregard  of  public  duty. 

General  Character  of  Emfloteb  for  faithfulness  cannot  shield  the  em- 
ployer from  liability  if  the  evidence  shows  negligenoe  and  wrong  com- 
mitted  by  the  employee. 

8FSOIAL  Damages  cannot  be  recovered  for  negligence  without  proof  of 
special  injury  or  wrong. 

Nominal  Damages  may  be  recovered  without  proof  of  spedal  damagsa 
when  negligence  is  diown  to  the  wrong  of  plaintiff. 

Ambiguous  Inbtructions  which  may  mislead  the  jury  ought  not  to  be 
given. 

The  opinion  etatee  the  facts.  The  third,  fourth,  and  seyenth 
instructions  referred  to  in  the  opinion  as  having  been  given  for 
the  plaintiffs  are  as  follows:  ''3.  The  law  has  not  intrusted  the 
court  with  a  discretion  to  estimate  damages,  but  has  devolved 
the  power  on  a  jury,  as  a  matter  of  sentiment  and  feeling,  io 
be  exercised  by  them  according  to  their  sound  discretion,  duly 
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weighing  all  the  circumBtances  of  the  case,  and  conndering 
the  state,  degree,  quality,  trade,  or  profession  of  the  party  in- 
jured, as  of  him  who  did  the  injury";  ''4.  In  estimating 
<lamages,  therefore,  the  jury  have  a  right  to  take  into  con* 
•sideration  the  sex  of  the  plaintiff,  the  peril  in  which  she  was 
placed,  and  the  mental  and  physical  suffering  which  she 
underwent  by  the  act  of  the  defendant";  ^'7.  The  jury  in 
assessing  damages  are  to  allow  not  only  just  compensation  for 
the  injury,  but  to  inflict  proper  punishment  on  the  defendant 
for  the  disr^ard  of  public  duty;  and  in  such  a  case  they  may 
take  into  consideration  in  a^usting  the  punishment  the  pecu* 
niary  means  of  the  defendant." 

W.  and  J.  R,  Yerger^  for  the  plaintiffs  in  error. 
/.  H,  CampbeUf  for  the  defendants  in  error. 

By  Ckyurt,  HAia>T,  C.  J.  This  action  was  brought  by  the 
•defendants  in  error,  to  recoyer  damages  sustained  by  the  wife 
by  reason  of  the  negligence  of  the  conductor  of  the  railroad 
train  from  Meridian  to  Newton  station,  in  not  stopping  the 
train  at  tiiat  station,  for  which  Mrs.  Eendrick  had  purchased 
A  ticket  as  a  passenger,  and  in  foiling  to  give  her  notice  when 
the  train  reached  there;  in  consequence  of  which  she  was  car- 
ried about  two  miles  past  that  place,  and  the  conductor,  refus- 
ing to  take  the  train  back  to  the  station,  put  her  off  at  the 
place  to  which  the  train  had  gone,  late  at  night,  and  placed  her 
under  the  charge  of  two  strange  negro  men  to  be  conducted 
back  to  the  station,  she  being  alone  and  without  a  protector; 
And  she  was  compelled  to  walk  back  to  the  station  late  at 
Slight,  over  dangerous  bridges  and  almost  impassable  roads, 
in  great  bodily  exposure  and  terror  of  mind.  To  this  a  de- 
murrer was  filed,  assigning  several  grounds  of  objection,  all 
•of  which  were  overruled,  and  we  think  properly,  as  they  ap- 
pear to  be  rather  of  the  nature  of  pleas  in  bar  than  matters  of 
•demurrer.  An  amended  declaration  was  then  filed,  stating  in 
substance  the  averments  of  the  original  declaration,  and  al* 
leging  further  that  the  conductor  was  requested  to  back  the 
train  to  Newton  station,  but  refused  to  do  so,  and  compelled 
Mrs.  Eendrick  to  get  off  at  the  place  to  which  the  train  had 
:gone.  To  this  and  the  original  declaration  the  defendant 
{^leaded  the  general  issue,  and  several  other  pleas  amounting 
to  the  general  issue. 

On  the  trial  Mrs.  Eendrick  was  introduced  as  a  witness,  and 
testified  in  substance  that  she  purchased  at  Meridian  a  ticket 
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finr  Newton  Btation,  took  her  seat  in  the  car,  and  ga^e  the  ticket 
to  the  condnetor  when  he  called  for  it  in  passing  through  the- 
train  a  short  time  after  leaving  Meridian;  that  ehe  was  travel  • 
ing  alone  and  withoat  a  protector;  that  she  did  not  know  when* 
the  train  arrived  at  Newton  station,  did  not  hear  any  one  an* 
nounce  the  station,  and  was  carried  to  a  water-tank  about  a 
mile  and  a  half  beyond  that  station,  and  as  the  train  was  near 
that  point,  she  learned  by  inquiry  of  a  passenger,  who  inquired 
of  the  conductor,  that  fhey  had  passed  Newton  station;  and 
thereupon  that  the  conductor  told  her  to  stand  where  she  was, 
and  he  went  forward  and  returned  shortly  with  two  negro  men 
with  torch-lights,  and  informed  her  that  they  would  carry  her 
valise  back  to  the  station,  and  assist  her;  that  he  told  her  it 
would  be  dangerous  to  take  the  train  back  to  the  station;  that 
the  negroes  went  back  with  her  to  the  station,  carrying  her 
baggage;  that  she  and  they  walked  on  the  track,  passed  over 
two  pieces  of  trestle-work,  one  high  with  water  under  it;  that 
she  had  some  difficulty  in  passing  over  it,  but  was  assisted  by 
the  negroes;  that  the  place  where  she  got  off  the  train  was- 
Bwamp  and  woods,  and  she  got  back  to  near  the  station  about 
three  o'clock  in  the  morning;  that  the  conductor  told  her  it 
was  half  a  mile  back  to  the  station,  and  when  she  got  back 
there  she  was  considerably  fiitigued;  that  she  went  back  be- 
cause she  expected  her  brother  to  meet  her  there,  and  did  not 
know  what  else  to  do.  On  cross-examination  she  testified  that 
she  may  have  slept  some,  but  very  little,  if  any,  while  on  the- 
train;  tiiat  at  one  time  when  the  train  stopped  she  looked  up- 
and  saw  buildings,  and  supposed  it  was  Hickory  station,  but 
now  believes  it  was  Newton  station;  she  did  not  know  of  the- 
train  stopping  again  until  it  stopped  at  the  place  where  she- 
got  off;  that  she  did  not  see  the  conductor  after  he  received 
her  ticket  until  she  saw  him  where  she  got  off;  that  she  did 
not  recollect  that  he  proposed  to  carry  her  forward  until  they 
met  the  up*train,  and  to  send  her  back  by  that  train,  nor  that 
he  said  that  if  she  insisted  upon  it  he  would  back  the  train  to 
the  station,  or  that  he  made  any  proposition  to  her;  that  he- 
did  not  ask  her  to  get  off  the  train,  but  she  got  off  because- 
she  preferred  to  do  so,  and  did  not  know  what  else  to  do;  that 
the  conductor  was  every  way  respectful  and  polite  to  her,  and 
the  negroes  were  respectful  and  had  good  torch-Ughte;  that  the- 
conductor  assisted  her  to  get  off  the  cars,  and  she  made  no 
objection  to  getting  off  and  walking  back,  as  she  did  not 
know  what  else  she  could  do;  that  she  was  in  no  way  injjEored^ 
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ezo^t  the  faJdgQe  ot  walking;  that  one  time,  whOst  she  wa» 
walking  back,  when  one  of  the  negroes  asked  the  other  for  a 
fltick,  she  felt  mnoh  alarmed  until  she  saw  him  put  the  stick 
in  the  handle  of  the  yalise,  when  her  alarm  ceased. 

Doolittle,  a  witness  for  the  plaintiff,  testified  that  he  lives 
near  Newton  station,  and  that  Mrs.  Eendrick  came  to  his 
honse,  as  stated  by  her,  some  time  after  midnight;  that  the 
tank  where  the  plaintiff  got  off  is  about  cme  mile  from  his 
house,  and  that  the  road  intervening  passes  over  swampy 
ground,  there  being  two  trestle-bridges  on  it,  one  of  which  is 
about  fifty  feet  long. 

Mazcy  was  introduced  by  the  plaintiff,  and  asked  whether 
he  had  traveled  on  the  Southern  railroad  at  any  time  previous 
to  September,  1862,  and  if  the  conductor  called  out  the  sta- 
tions at  any  time  whilst  he  was  on  the  train.  To  this  the 
defendant  objected,  but  the  objection  was  overruled,  and  the 
defendant  excepted.  The  same  question  was  propounded  to 
Wandey  and  Williams,  witnesses  introduced  by  the  plaintiff, 
which  was  objected  to,  but  the  objection  was  overruled,  and 
the  witnesses  allowed  to  answer  it,  and  the  defendant  excepted. 
The  first  witness  stated  that  in  May,  1862,  and  the  last  two 
fvtated  that  previous  to  September,  1862,  they  had  traveled 
from  Newton  station  to  Meridian  on  the  road,  and  did  not  hear 
the  conductor  call  out  any  station  between  these  points. 

The  defendant  then  introduced  the  deposition  of  Lucy, 
which  states,  in  substance,  that  he  was  the  conductor  of  the 
train  of  the  railroad  when  Mrs.  Kendrick  came  on  as  a  pas- 
senger from  Meridian  to  Newton  station;  that  she  came  on 
board  in  the  night,  it  being  the  night  train;  that  the  train 
reached  Newton  station  about  one  o'clock  at  night;  that  on 
the  anival  of  the  train  there  the  witness  had  the  name  of  the 
station  announced  by  one  of  the  brakemen,  and  it  was  also 
announced  by  himself  at  the  door  of  the  car  in  which  Mrs. 
Eendrick  was,  and  he  stopped  the  train  from  seven  to  ten 
minutes,  longer  than  the  usual  time,  which  is  three  minutes, 
beeause  tbme  was  freight  to  be  unloaded;  that  after  leaving 
the  station  some  mile  and  a  half,  in  going  through  the  cars  he 
recognised  Mrs.  Kendrick  as  one  of  the  passengers  ticketed 
for  Newton  station;  that  his  impression  is  she  was  asleep,  and 
he  approached  and  touched  her  en  the  shoulder,  her  face  be- 
ing turned  from  him,  and  her  head  seemed  reclining  on  the 
back  of  the  seat;  that  she  turned  around,  and  he  asked  her  if 
she  was  not  to  get  off  at  Newton  station;  she  replied:  ''Yes; 
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where  are  we  now?"  He  replied,  some  mile  and  a  half  west 
of  the  station.  She  asked  what  she  was  to  do,  and  he  told  her 
he  was  to  meet  an  approaching  train  some  distance  west  of 
there,  and  if  she  chose  to  stay  aboard  of  the  train  nntil  he 
met  that  train  she  could  do  so,  and  he  would  put  her  on  that 
train  and  send  her  back  free  of  charge.  She  refdsed  to  do 
that;  and  he  then  told  her  there  were  two  trustworthy  boys  of 
the  road  at  the  water-tank,  where  they  were  then  about  to 
stop,  and  he  would  send  them  back  with  her  to  Newton  sta* 
tion  with  torch-lights  if  she  would  accept  of  it,  which  she 
willingly  agreed  to;  that  he  also  informed  her  that  if  she  re- 
quired it,  he  would  back  the  train  to  Newton  station  with  her, 
at  the  same  time  telling  her  there  was  some  danger  in  backing 
the  train  with  the  engine  he  had,  as  it  might  possibly  run  off 
the  track  in  backing,  but  that  he  did  not  think  it  his  duty  to 
carry  her  back,  as  he  had  announced  the  station,  but  for  her 
accommodation  he  would  do  so;  that  she  said  she  would  not 
require  that,  and  by  sending  the  boys  back  with  her  it  would 
be  satisfactory;  and  that  was  done;  that  the  announcement  of 
the  station  was  made  sufficiently  loud  and  distinct  for  any 
passenger  on  the  cars  to  hear  it  if  awake,  and  long  enough  to 
allow  them  to  get  off;  that  it  was  his  impression  that  if  he 
had  backed  the  train  to  Newton  station  there  would  have  been 
some  danger  of  a  collisiqn  with  the  approaching  train  by  be- 
ing out  of  time,  and  that  he  so  told  Mrs.  Eendrick;  and  that 
on  the  arrival  of  the  train  at  Newton  station  he  did  everything 
that  was  usual  and  customary  to  notify  passengers  of  the 
arrival  at  the  station;  and  the  witness  was  not  in  the  employ- 
ment of  the  company  when  his  deposition  was  taken. 

The  president  of  the  company  testified  that  the  witness 
Lucy  was  well  known  to  him,  and  he  was  a  faithful  and  com- 
petent officer,  attentive  to  his  duties,  and  ever  regarded  as  one 
of  the  best  conductors  on  the  road;  and  Judge  Watts  testified 
to  the  same  effect. 

The  first  error  assigned  is  the  overruling  of  the  demurrer. 
But  the  grounds  of  demurrer  set  forth  are  manifestly  unten- 
able, and  do  not  appear  to  be  urged  here  by  the  counsel  for 
the  plaintiff  in  error. 

The  second  assignment  is  the  admission  of  the  testimony  of 
the  witnesses  Mazcy,  Warnley,  and  Williams  to  show  that 
the  conductors  of  the  railroad  had  been  negligent  in  calling 
out  the  names  of  the  stations  on  the  road  at  a  time  prior  to 
that  at  which  the  wrong  here  complained  of  was  done. 
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This  assignment  was  well  taken.  The  question  was,  whether 
the  company,  by  its  agent,  was  chargeable  with  neglect  of 
duty  at  the  particular  time  complained  of  by  the  plaintiffs; 
and  it  was  not  competent  upon  the  issue  to  show  negligence 
at  another  time,  and  by  other  agents  of  the  company.  This 
is  settled  in  the  case  of  Misnsdppi  Central  R,  R.  Co.  v.  Miller^ 
40  Miss.  45. 

The  third  error  assigned  is  the  instructions  given  by  the 
court  at  the  instance  of  the  plaintiff^,  the  first  of  which  is  in 
these  words: — 

"  It  is  the  clear  duty  of  common  carriers  of  passengers  not 
only  to  call  out  the  different  stations  at  which  they  arrive, 
and  for  which  they  have  passengers,  but  to  see  that  the  pas- 
sengers, with  their  baggage,  are  put  off  at  the  place  of  their 
destination." 

The  rule  thus  stated  appears  to  place  the  duty  of  common 
carriers  of  passengers  upon  the  same  ground  as  that  in  rela- 
tion to  goods  and  other  property  delivered  to  them.  But  there 
is  an  essential  difference  between  the  duties  in  the  two  caseSi 
proceeding  from  the  difference  in  the  nature  of  the  objects  to 
which  the  duties  of  the  carrier  apply.  In  the  case  of  goods 
and  other  chattels,  the  object  is  either  inanimate,  or  without 
reason  and  volition;  is  delivered  to  the  carrier,  and  wholly 
within  his  power.  It  is  mainly  because  he  has  absolute  con- 
trol over  it  that  he  becomes  an  insurer  of  it  for  safe-keeping 
and  delivery,  from  which  nothing  will  discharge  him  but 
casualties  by  the  act  of  Qod  or  of  the  public  enemy,  or  the 
undue  interference  of  the  owner.  But  passengers  on  a  public 
conveyance  are  of  a  different  nature.  They  are  persons,  en- 
dowed with  volition  and  capability  of  rational  locomotion. 
They  are  not  delivered  to  the  keeping  of  the  carrier,  but  ol 
their  own  will  make  use  of  his  vehicle  as  a  means  of  convey- 
ance, and  take  their  seats  for  the  purpose  of  being  transported 
from  one  place  to  another,  co-operating  with  him  in  accom- 
plishing the  end  of  the  undertaking,  which  is,  to  be  safely 
carried  to  a  given  place,  where  it  is  to  be  presumed  they  will 
be  carefril  to  do  what  is  necessary  on  their  part  to  this  pur- 
pose. In  the  case  of  goods,  the  obligation  is  to  carry  and 
deliver;  as  to  i>a8senger8,  it  is  simply  to  carry  and  to  allow 
them  sufficient  time  and  opportunity  to  leave  the  vehicle.  In 
the  latter  case,  it  is  presumed  that  they  are  desiimiB  and  ready 
to  quit  at  their  point  of  destination,  and  it  is  not  the  duty  of 
the  carrier  to  put  them  off;  because^  as  rational  beings,  it  is  to 
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be  presumed  that  they  will  do  what  they  expressly  set  out  to 
do.  A  duty  therefore  devolves  on  the  passenger;  and  it  is 
to  use  reasonable  care  and  diligence  to  leave  the  vehicle,  and 
to  avail  himself  of  the  opportunity  afforded  him  by  the  car- 
rier to  do  so. 

Yet,  as  passengers  must  necessarily  often  travel  in  such 
conveyances  as  railroads  to  places  whose  localities  are  en- 
tirely unknown  to  them,  a  duty  devolves  on  the  carrier,  in 
order  to  afford  them  an  opportunity  to  depart  at  their  points 
of  destination,  to  give  notice  of  the  arrival  of  the  trains  at 
such  places.  The  mode  of  performing  this  duty  by  railroads 
appears  to  be  well  established  by  general  custom  throughout 
this  country,  —  to  be  to  announce,  in  a  distinct  and  audible 
manner  in  each  car,  so  that  it  may  be  heard  by  all  passengers, 
the  arrival  of  the  trains  at  each  station  or  fixed  place  of  de- 
parture, and  then  to  stop  a  sufficient  length  of  time  to  allow 
the  passengers  to  get  off  without  danger  or  injury  to  their 
persons.  And  this  proceeds  upon  the  reasonable  ground  that 
they  are  vigilant  to  do  their  part  of  the  undertaking  which 
they  set  out  to  accomplish,  and  which  is  only  to  be  done  by 
their  own  exertion.  All  that  is  required  of  the  carrier  in  such 
cases  is  reasonable  warning,  and  such  as  may  be  presumed  to 
be  sufficient  to  give  notice  to  those  who  are  careful  to  do  their 
duty.  It  would  be  unreasonable  to  require  personal  warning 
to  each  individual  passenger,  because  it  would  require  much 
time  to  do  so  in  trains  much  crowded  with  passengers;  it 
would  cause  much  detention  in  traveling,  which  would  t>e  a 
public  inconvenience,  and  it  would  be  to  impose  a  duty  on 
conductors,  where  there  was  a  long  train  and  many  passen- 
gers, which  it  would  require  an  extraordinary  memory  to  per- 
form properly,  and  which,  therefore,  would  be  often  omitted 
through  mistake  or  want  of  memory.  It  is  better  to  require 
something  to  be  done  by  the  passengers,  and  all  that  is  re- 
quired by  the  prevalent  custom  is,  that  he  shall  use  reasonable 
care  and  vigilance  in  attending  to  the  business  he  has  under- 
taken.  If  he  fails  to  do  this,  he  is  chargeable  with  negligence, 
which  will  preclude  him  of  complaining  that  the  carrier  has 
not  done  his  duty. 

The  particular  question  presented  in  this  instruction,  so  Car 
as  we  have  been  able  to  find,  has  not  been  adjudged  in  any  of 
the  numerous  cases  in  regard  to  the  duties  and  liabilities  of 
railroad  companies  that  have  arisen  in  our  sister  states  and 
in  England.    But  decisions  have   been  made  in  analogous 
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cases,  founded  on  principles  which  appear  to  be  fhlly  apptt- 
cable  to  this  question. 

In  Pennsylvania  R.  R.  Co.  v.  KUgare^  32  Pa.  St.  294  [72  Am. 
Dec.  787],  adopted  by  the  supreme  court,  at  page  296  it  is  said: 
''We  do  not  think  it  was  the  duty  of  the  conductor  to  go  through 
the  train  and  see  that  every  person  was  safely  passed  out  of  the 
cars.  It  was  his  duty  to  stop  the  train  sufficiently  long  to  en« 
able  them  to  get  out  without  danger  to  their  persons  or  lives; 
and  if  he  did  not,  he  was  derelict  in  his  duty."  And  in  numer- 
ous cases  it  is  held  that  it  is  the  duty  of  the  passenger  to  take 
reasonable  care  in  order  to  avoid  accidents,  and  that  he  can* 
not  recover  if  it  appears  that  the  injury  sustained  was  in  any 
degree  caused  by  his  own  negligence  or  want  of  care:  Murch 
V.  Concord  R.  R.  Corp.j  9  N.  H.  9  [61  Am.  Dec.  631];  Beers  v. 
Eousatonuc  R,  A.,  19  Conn.  566;  Bedfield  on  Railways,  330. 
And  if  by  ordinary  care  he  might  have  avoided  it,  he  cannot 
recover:  Id.  And  this  rule  is  sanctioned  by  this  court  in 
Vichburg  and  Jackson  R.  R.  v.  Paiton,  31  Miss.  192  [66  Am. 
Dec.  652]. 

In  the  excellent  work  of  Mr.  Redfield  on  railways,  it  is  laid 
down  as  a  rule  applicable  to  the  rights  and  duties  of  railroad 
companies  and  their  passengers  that  the  usages  of  any  par- 
ticular trade,  such  as  are  uniform  or  general,  are  presumed  to 
be  familiar  to  all  persons  having  transactions  in  that  trade  or 
business":  Redfield  on  Railways,  296.  It  is  certainly  the 
duty  of  the  person  dealing  with  such  a  corporation  as  a  rail- 
road company  to  inform  himself,  if  practicable,  as  to  its  es- 
tablished usage  and  custom  in  relation  to  the  business  in 
which  he  is  concerned.  Hence  he  is  presumed  to  know  such 
usage  or  custom;  and  when  the  same  is  not  contrary  to  law 
or  the  contract  of  the  parties,  if  the  person  fails  to  obtain  or 
to  act  upon  this  knowledge,  he  cannot  reasonably  complain 
of  an  injury  that  has  resulted  from  his  neglect:  St.  John  v. 
Van  Santvoord,  6  Hill,  167,  per  Walworth,  Chancellor. 

It  is  absolutely  necessary  to  the  proper  management  of  the 
business  of  such  a  company  that  there  should  be  established 
rules  for  the  government  of  their  business  with  those  who  may 
be  concerned  in  it;  for  without  them  the  operations  of  the 
company  would  be  embarrassed,  if  not  impracticable;  and 
the  company  has  the  power,  and  must  of  necessity  establish 
such  regulations  as  are  reasonable  for  the  mutual  convenience 
of  both  parties  and  not  in  conflict  with  law:  Redfield  on  Rail- 
way!, 28.  And  it  is  the  duty  of  peraooB  dealing  with  them  ta 
take  notioe  of  such  regulations. 
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It  is  manifeet  that  the  instniction  under  condderation  is  in 
opposition  to  these  views,  and  could  scarcely  have  failed  to 
mislead  the  jury  in  considering  the  evidence  before  them. 
Without  expressing  any  opinion  as  to  the  weight  of  that  evi* 
dence,  it  is  proper  to  say  that  there  was  evidence  before  them 
tending  to  show  that  the  station  was  properly  announced  by 
the  conductor,  and  that  Mrs.  Kendrick  was  asleep  at  the  time, 
and  therefore  did  not  hear  it;  and  if  the  jury  believed  this 
testimony  their  verdict  could  not  properly  have  been  for  the 
plaintiffs.  But  under  the  rule  stated  in  this  instruction,  it  was 
immaterial  whether  the  jury  believed  this  to  be  the  state  of 
the  facts  or  not,  and  they  were  nevertheless  bound  to  find  for 
the  plaintiffs.  The  instruction  was  therefore  material  to  the 
facts  in  evidence,  and  was  erroneously  given. 

This  error  was  not  obviated  by  the  fourth  instruction  given 
at  the  instance  of  the  defendant,  in  these  words:  ''If  the  jury 
believe  from  the  evidence  that  the  cars  stopped  at  Newton  sta- 
tion the  usual  length  of  time,  and  the  station  was  announced, 
then  the  railroad  company  are  not  liable  for  the  plaintifTi 
failure  to  get  off,  and  they  will  find  for  the  defendant" 

It  is  remarkable  that  this  instruction  states  a  rule  in  direct 
opposition  to  that  stated  in  the  first  instruction  given  for  the 
plaintiffs,  and  we  are  unable  to  perceive  upon  what  principle 
the  learned  judge  in  the  court  below  could  have  stated  such 
opposite  rules  to  the  jury  in  the  same  case.  The  jury  were 
left  to  determine  which  of  the  two  contrary  rules  they  would 
follow;  and  it  would  appear  that  they  adopted  the  one  which 
is  erroneous.  It  was  not  only  error  to  give  the  first  instniction^ 
but  it  was  irregular  to  give  conflicting  instructions,  and  there- 
by, in  effect,  leave  the  jury  without  instruction  to  guide  them 
with  reference  to  a  material  question  of  law  arising  upon  the 
evidence  in  the  cause. 

The  second  instruction  for  the  plaintiffs  is  as  follows:  ''In 
the  assessment  of  damages,  the  jury  are  allowed,  and  indeed  it 
is  their  duty,  in  such  cases  as  that  of  public  carriers,  where  the 
law  provides  no  other  penalty,  to  consider  the  interest  of  sod- 
ety  as  well  as  justice  to  the  plaintiff,  and  by  their  verdict^ 
whilst  they  make  just  compensation  for  the  private  injury,  also 
to  inflict  proper  punishment  for  the  disregard  of  public  duty." 

This  instruction  was  doubtless  intended  to  be  taken  from 
what  is  said  by  this  court  in  New  OrfeatM,  /ocbon,  <fr  O.  N. 
R.  R.  V.  Hunt,  86  Miss.  686  [74  Am.  Dec.  786].  But  the  rule 
ftated  in  that  case  has  reference  only  to  caaes  of  personal 
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wrong  and  injury  which  ihe  jury  considered  of  such  a  charac- 
ter as  in  iheir  judgment  to  caU  for  the  imposition  of  exem- 
plary damages;  and  it  holds  that  if  they  so  considered  it  from 
the  evidence,  it  was  their  right  and  duty  in  such  cases  to  find 
Buch  damages.  There  is  no  such  qualification  in  this  instruc- 
tion, but  it  directs  the  jury  that  in  suits  against  public  carriers 
it  was  their  duty  to  make  just  compensation  for  the  private 
injury,  and  also  to  inflict  proper  punishment  for  the  disregard 
of  public  duty,  in  their  assessment  of  damages.  Under  this 
rule,  the  jury  were  bound  to  find  punitory  damages  if  they 
found  a  verdict  against  the  railroad,  although  they  might  have 
oonsidered  that  the  circumstances  of  the  case  did  not  justify 
or  require  such  damages.  It  took  away  the  proper  discretion 
over  the  subject  which  is  the  peculiar  province  of  the  jury; 
and  the  instruction  in  its  broad  terms  was  clearly  wrong. 

The  third  instruction  is  in  the  language  of  this  court  in  the 
case  last  cited,  and  was  properly  given,  and  the  fourth  is  but 
the  legitimate  deduction  from  it. 

In  the  sixth,  the  court  instructs  the  jury  that  if  they  believe 
the  testimony  of  Mrs.  Kendrick,  and  then  proceeds  to  state 
what  that  testimony  was,  they  might  find  vindictive  damages. 
This  was  erroneous  in  stating  to  the  jury  what  the  testimony 
of  Mrs.  Kendrick  was,  that  being  a  matter  to  be  determined 
entirely  by  their  judgment.  It  should  also  have  contained 
terms  of  qualification,  that  vindictive  damages  might  be  found 
if  in  their  judgment  they  thought  that  the  facts  as  shown  in 
evidence  rendered  it  proper  to  do  so;  and  the  same  qualifica- 
tion should  have  been  added  to  the  seventh  instruction. 

The  ninth  instruction  is  in  these  words:  '^Any  failure  to 
discharge  all  the  duties  imposed  by  the  nature  of  the  office  of 
common  carrier  amounts  to  gross  and  willful  misconduct,  for 
which  punitive  damages  may  be  given;  and  the  fact  that  the 
general  character  of  the  conductor  was  that  of  faithfulness 
can  in  no  manner  shield  the  company  where  a  positive  wrong 
has  been  done." 

The  first  branch  of  this  instruction  is  manifestly  wrong;  for 
it  is  not  every  failure  to  discharge  all  the  duties  imposed  by  the 
nature  of  the  office  of  the  carrier  that  will  constitute  gross  and 
willful  misconduct  for  which  punishment  may  be  inflicted  in 
damages.  Whilst  it  is  true  that  the  utmost  diligence  is  re- 
quired of  them  in  the  performance  of  their  duties,  there  may 
be  oases  of  failure  to  do  everything  incumbent  on  them  which, 
under  the  special  circumstanoes,  might  be  partially  excusable, 
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and  would  clearly  not  show  gross  and  willful  misconduct  in 
fact,  or  which,  from  the  slight  and  immaterial  nature  of  the 
wrong  resulting  from  them,  would  not  justify  punitive  dam* 
ages.  For  example,  if  the  taking  of  the  plaintiff  beyond 
Newton  station  was  unjustifiable  under  the  circumstances, 
and  upon  tbe  discovery  of  it  by  the  conductor  he  had  backed 
the  train  to  the  station  with  but  little  delay  to  the  plaintiff, 
that  would  have  been  a  failure  to  discharge  his  duty;  but  it 
could  scarcely  be  said  to  be  a  case  of  gross  and  willful  mis- 
conduct for  which  punitive  damages  should  be  inflicted  fw 
the  wrong. 

A  neglect  of  duty  clearly  not  attended  with  any  circum- 
stances of  insult,  of  aggravation  of  feelings,  of  injury  to  the 
person  or  his  property,  or  of  bodi]y  or  mental  suffering,  would 
not  justify  vindictive  damages;  yet  if  there  be  any  evidence 
tending  to  show  such  circumstances,  its  weight  and  force  rest 
peculiarly  in  the  discretion  of  the  jury,  whose  verdict,  either 
in  point  of  determining  the  existence  and  weight  of  such  facts, 
or  in  awarding  damages  for  the  wrong,  will  not  be  disturbed, 
except  when  it  clearly  appears  that  they  are  not  warranted  by 
the  evidence. 

In  the  present  case  we  do  not  intend  to  express  any  opinion 
as  to  whether  the  evidence  was  or  was  not  sufficient  to  sustain 
a  verdict  of  exemplary  damages;  but  we  intend  merely  to  say 
on  this  point,  that,  as  a  general  proposition,  the  rule  stated  in 
the  instruction  is  too  broad. 

That  part  of  the  Instruction  relating  to  the  character  of  the 
conductor  was  correct,  provided  the  jtiry  should  be  of  opin- 
ion that  the  evidence  was  sufficient  to  show  negligence  and 
wrong  on  the  part  of  the  conductor,  under  the  rules  above 
stated  in  considering  the  first  instruction. 

By  the  fifth  instruction  the  court  instructed  the  jury  that  in 
actions  of  tort  against  comipon  carriers  special  damage  need 
not  be  proved.  This  was  improper,  because  it  was  indefinite, 
and  calculated  to  mislead  the  jury.  If  it  be  understood  as 
holding  that  when  there  appears  by  the  evidence  to  be  negli- 
gence in  the  carrier  to  the  wrong  of  the  plaintiff,  in  such  case 
the  plaintifl*  is  entitled  to  recover  nominal  damages  without 
proof  of  special  damage;  to  that  extent  the  rule  was  correct. 
But  if  it  be  taken  to  hold  that  when  the  carrier  has  been 
guilty  of  negligence  the  plaintiff  may  recover  special  or  ex- 
emplary damages,  without  any  evidence  tending  to  show  dr- 
oomstanoee  of  special  injury  or  wrong,  it  was  etior;  and  the 
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instnictioii  was  calculated  to  be  understood  in  tins  latter  sense 
by  the  jury,  and  therefore  should  not  have  been  given. 

It  is  not  necessary  or  proper  to  consider  the  assignment  in 
relation  to  the  motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence.  Since  the  evidence  will 
again  be  presented  to  a  jury  on  a  new  trial,  to  be  weighed  and 
considered  by  them,  under  proper  instructions  to  be  given  by 
the  court,  it  is  not  proper  that  we  should  say  anjrthing  now 
that  will  prevent  their  free  judgment  upon  the  evidence. 

For  the  errors  above  stated,  the  judgment  is  reversed,  the 
verdict  set  aside,  and  the  cause  remanded  for  a  new  trial. 
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▼.  MeCattghan,  66  Am.  Deo.  688;  OhiodfMiie.  B.  B.  Co.  ▼.  Tindall,  74  Id. 
259;  Smithwids  ▼.  Ward,  76  Id.  98;  Windham  t.  Bame,  73  Id.  116;  If<<hg  v. 
Lemon,  70  Am.  Dea  246;  Peoria  Bridge  A$$'n  t.  Xeioat,  71  Id.  283, 266»  note, 
•ad  casss  cited;  Bagan  ▼.  Proeidenee  eie.  B.  B.  Co.,  62  Id.  379,  note,  and 
•sees  cited;  Audin  v.  WUaon,  60  Id.  766»  768,  note,  and  cases  dted;  MUlmm 
T.  Beadk,  66  Id.  91;  Bowe  ▼.  JToMt,  67  Id.  660,  662;  note,  and  casss  dted. 

Whbb  Bzbmplabt  Damaobb  bot  Pbofbb:  Wardrobe  ▼.  CaL  Stage  Co., 
68  Am.  Dec  231;  Blatkr.  Oarroiton  B.  B.  Co.,  63  Id.  686;  Taberr.  Huteon, 
61  UL  96^  100,  note^  sod  cases  cited;  HeUv.  Glanding,  82  Id.  637. 

What  Jubt  mat  Ck>H8n>BB  nr  Estdcatino  Damaois.  ^-Pecnniary  ability 
of  defendant:  Orable  r.  Margrave,  38  Am.  Dec  90,  note,  and  cases  cited; 
Myerer.  Makomb,  41  Id.  747;  Bower.  Moeee,  67  Id.  562,  666, note,  sod  esses 
cited.  Coodition,  dreamstaaoes,  and  suffering  of  plaintiff:  Stockton  ▼.  Fry, 
46  Id.  138;  ffeim  ▼.  lieOanghan,  66  Id.  688;  Cooper  r.  MulUne,  76  Id.  638; 
Taber  t.  Hnteon,  61  Id.  96^  101,  note^  and  cases  dted.  Bosiness  c^^ty  or 
enmpation sad esraJDSsol ii^nred party;  TiUey  t. HmdemBimrB. B. Co.,  86 
Id.  297}  DlonaUfOBT.  MIm.  afc.  A  A  Ox,  87  Id.  391}  Mcmw,  Mmee^  67  Id. 
N7,  note,  sad  oassssttsd. 
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KoMDiiL  DAMAom  lOft  Nbouobioi  OS  IVmr  PfimniSD  wmmwr  Fimmw 
OT  Sficial  Damaob:  X<^  ▼.  fl^20iEmi;  26  Am.  Deo.  629;  ABedtntf  ▼. 
Brewer,  Kid.  767;  i^kibobiMT.  iTaw  Tofieks.  B,  B,  Cb.,  66  Id. 880;  JfeON^- 
m/ ▼.  Jr«66e^  86  Id.  266. 

GoimjonNO  iNflrrsuoxnurs:  See  Hkkmam  ▼.  Orten,  34  Am.  Dea  124; 
FaarUh  A  Co,  v.  Beigk^  62  Id.  666;  Pcmrog  ▼.  Pormfac^  74  Id.  828;  Harm  ▼. 
^to/e,  81  Id.  499;  Adam$  ▼.  Coprwi  dfr  Co.,  88  Id.  666. 

iNSTRuonova,  wnair  Bbboiisous  pob  Staxino  or  Ooisnamxa  Svi- 
DINOE:  See  iffieitsea  ▼.  Bmnt,  21  Am.  Deo.  887;  Wood  ▼.  Cftomaen,  70  I<L 
882;  8tau  ▼.  IFMf;  72  Id.  633^  641,  note,  Mid  oaeee  cited. 

AxBiououB  OR  MnLBADiNO  Ihsxruotiohs:  See  Smmer  t.  BtaUf  86  Am. 
Deo.  661;  Boom  ▼.  Delaware  etc.  B.  B.  Co.,  72  Id.  713. 

Thb  principal  GA8S  IB  COMD  ilk  M.  S  C.  B.  B.  Co.  T.  Wy^UH  44  UlM. 
491,  and  held  not  to  annoonoe  a  new  mle  of  damages,  nor  to  ov«mile  pravi- 
eos  deciiionfu  The  court  say  (page  496):  "The  case  may  be  cited  as  one  in 
which,  to  the  careless  reader,  the  oharaoteristics  of  the  two  eltssas  of  casei^ 
▼is.,  eases  of  ponitive  and  compensatory  damages,  are  partially  blended,  and 
the  injnries  which  may  be  rightfnUy  oonsidered  as  proper  snbjeots  of  compen- 
sation are  classed  as  ponitiTe  in  their  character.  Examined  with  these  sngges- 
tions  in  Tiew,  the  case  cannot  be  considered  as  exceptional,  bat  in  perfect 
accord  with  the  corrent  of  adjudications  on  this  sabject."  The  prine^al  eaae 
is  cited  with  approval  in  Thampeonr.  J\r.  O.  J.*0,  N.  B.  B.  Cb.,  60Miss.  319^ 
to  the  point  that  speotal  or  exemplary  damage  cannot  be  recovered  without 
proof  of  special  injury  or  wrong,  bat  that  nominal  damage  may  be  reeov- 
sred  for  negligence  without  proof  of  special  damage.  In  the  case  of  Cft»- 
eago  BaJUroad  Co.  v.  Scurr,  69  Id.  463,  the  mle  of  the  principal  case  in 
regard  to  the  allowance  of  exemplary  u&mages  is  quoted  with  approval,  and 
the  court  say:  "  We  are  prepared  to  ^u  a  step  farther,  and  say  that  in  any  and 
all  actions  for  damage,  where  the  proof  fails  to  show  anythiiiig  that  will  war- 
rant an  imputation  of  willfalneas,  recklessness,  or  rudeness,  it  is  the  duty  of 
the  court  to  inform  the  jury,  when  requested  to  do  so^  that  they  cannot  in- 
flict punitory  damages.  Not  to  do  so^  in  a  case  free  from  doubt,  would  be 
an  abdication  of  judicial  authority,  and  a  pennission  to  the  jury  to  violate 
the  settled  principles  of  law." 


Weatheesly  V.  Wbatheesly. 

[40  Mississim,  482.] 

MoRTOAOB  n  DismrouiSHSD  rROM  Condriohal  Sals  by  the  right  of 
demption  after  the  time  limited  for  payment  until  barred  by  limitatkn. 
A  conditional  sale  becomes  abeolute  if  the  condition  is  not  strictly  per- 
formed within  the  time  limited. 

iMTRNTioif  OF  Partiis  AT  TiME  OF  Ck>irTRACT  OovERNs  ill  determining 
whether  a  transaction  is  a  mortgage  or  a  conditional  sale.  If  then  in- 
tended as  a  mortgage,  or  security  for  a  debt|  it  will  remain  such  always, 
and  the  parties  cannot  agree  that  it  shall  be  irredeemable.  Such  st^- 
lation  will  not  be  enforced  in  equity,  though  made  a  part  of  the  contract 
of  security. 

If  Bslation  of.Dbbtor  amd  Creditor  Sctrsuts,  the  transaction  is  a  mort- 
gage, and  not  a  conditional  sale.   If  no  debt  exists,  or  if  it  is  extinguiabed. 
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aod  the  gnnfeor  hM  the  priTilafe  of  nfaading  to  obtain  a  weofiyanoi^ 
it  k  a  oonditional  nlo. 
Bill  ov  Sali  Oitbn  to  Sioubb  Ltooibbib,  aooompaaiod  by  a  Mpamte  writ- 
ten agreement  that  the  pruperty  ■hall  belong  to  the  indoner  if  he  ie  oom* 
polled  topay  the  note indonedy  ui  a  mortgage^  and  not  aoonditional  nle. 
A  enbaeqnent  Terbal  change  in  the  agreement,  whereby  the  mooay  la 
direotly  adTaaoed  imdar  a  promiae  of  repayment^  will  not  alter  the  naloft 
of  the  tnnaaotion* 

Thb  opmioQ  soffideiiily  states  the  fitcts. 

O.  R.  PatUrand  W.  0.  Harper^  tor  the  appellant. 

Ffdum  Andenon  and  John  D.  Freemany  tor  the  appellee. 

By  Courty  Habbib,  J.  Appellee  filed  his  bill  in  the  superior 
court  of  chancery  to  redeem  certain  slaves  alleged  to  haTS 
been  mortgaged  by  him  to  appellant.  The  bill  charges  that 
on  the  2d  of  Decemberi  1833,  it  was  agreed  between  the  par- 
ties that  complainant  was  to  convey  the  slaves  to  appellant, 
and  appellant  was  to  indorse  the  note  of  complainant  for 
two  thousand  eight  hundred  dollars,  payable  at  the  Agricul- 
tural Bank,  and  to  indorse  the  same  on  renewal,  and  that  if 
appellant  should  be  compelled  to  pay  the  same,  then  the  slaves 
should  be,  to  all  intents  and  purposes,  the  property  of  appel- 
lant. Exhibits  A  and  B  contain  the  agreement  relied  on 
as  a  m<Hrtgage.  The  bill  states  that  soon  after  the  execution 
of  these  papers  the  negroes  were  delivered  to  appellant,  who 
had  since  held  them.  That  the  note  was  not  discounted  by 
the  Agricultural  Bank,  as  expected;  but  admits  that  appel- 
lant procured  for  complainant  two  thousand  eight  hundred 
dollars  from  another  bank,  on  appellant's  own  bill,  accepted 
by  a  friend,  which  sum  complainant  has  never  repaid. 

The  answer  of  appellant  admits  the  execution  of  exhibits 
A  and  B;  says  that  complainant  wished  to  raise  money,  and 
applied  to  appellant  to  indorse  the  note  for  two  thousand  eight 
hundred  dollars,  that  complainant  might  borrow  the  money 
thereon  from  the  Agricultural  Bank,  and  proposed  to  execute 
said  writings  (A  and  B),  with  the  perfect  and  explicit  un- 
derstanding and  agreement  that  if  appellant  should  have 
the  said  money  to  pay,  the  said  negroes  and  their  increase 
should  be  absolutely  the  property  of  appellant,  and  complain- 
ant should  be  discharged  fit>m  all  further  liability  to  ap- 
pellant on  account  thereof;  that  said  writings  (A  and  B)  were 
not  intended  by  these  parties  to  operate  as  a  mortgage,  but 
as  a  conditional  sale,  and  the  slaves  were  thereupon  placed  by 
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oomptLainant  in  appellaat'a  poeaeflaioii;  the  appellant  indoned 
Baid  note,  but  the  Agricultural  Bank  refused  to  dieoount  it. 
Complainant  and  his  friends  then  tried  to  raise  the  money 
in  another  way,  and  prevailed  upon  Eli  Montgomery  to  ac- 
cept a  bill  drawn  by  appellant,  on  which  the  money  was 
raised  from  the  Planters'  Bank,  and  paid  over  to  complain- 
ant by  appellant  without  the  name  of  complainant,  but  on 
the  credit  of  appellant  and  his  firiends. 

Appellant  drew  said  bill  at  the  request  of  complainant,  and 
procured  the  money  thereon  on  his  promise  that  if  the  Agri- 
cultural Bank  finally  discounted  the  note  first  above  referred 
to  (and  which  had  been  left  there  for  that  purpose),  the  money 
should  at  once  be  applied  to  pay  said  bill;  and  the  express 
agreement  was,  that  appellant  should  hold  the  slaves  in  the 
same  way  under  said  agreements  (A  and  B)  as  if  the  money 
had  been  procured  on  said  original  note;  said  note  was  never 
discounted,  and  complainant  never  paid  said  bill,  but  refused 
to  do  so.  The  answer  then  sets  up  acts  and  declarations  of 
complainant  tending  to  show  that  he  regarded  the  transact 
tion  as  a  sale,  and  not  a  mortgage;  and  finally  insists  that 
if  the  original  transaction  be  held  as  a  mortgage,  that  com- 
plainant, by  his  acts  and  declarations  and  refusal  to  redeem, 
should  be  regarded  as  having  waived  and  abandoned  his  right 
of  redemption;  relies  on  his  long  posaession  of  the  negroes; 
and  pleads  the  statute  of  limitations. 

The  deposition  of  Eli  Montgomery,  taken  in  a  former  suit, 
and  read  in  this  by  consent,  proves  that  appellant  got  the 
money  for  complainant;  that  complainant  agteed  to  meet  the 
bill;  that  appellant  repaid  him  (witnesa)  the  money  so  ad- 
vanced on  said  bill.  He  also  proves  that  complainai^t  urged 
appellant  to  take  the  negroes  he  had  mortgaged,  as  it  would 
be  ruinous  for  him  to  redeem;  he  heard  this  on  several  occa- 
sions. Appellant  was  exceedingly  anxious  that  he  should  re* 
deem  them,  and  was  importunate  on  that  subject. 

The  deposition  of  Norman  shows  an  understanding  between 
complainant  and  appellant  that  appellant  was  to  pay  at  least 
"three"  bales  of  cotton  for  the  l\ire  of  Fuid  negroes, — this  is 
drawn  from  a  conversation  between  them  in  1852. 

The  deposition  of  Shell  construes  the  agreenicnts  A  and  B, 
and  decides  them  to  constitute  an  absolute  sale;  proves  conver- 
sations between  the  ])artie8  in  relation  to  the  "repurchase"  of 
said  slaves.  He  proves  a  proposition  by  appellant  to  com- 
plainant to  take  the  negroes  back,  and  pay  appellant  the 
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moxxey  he  had  to  pay  out  for  them;  and  on  making  this  propo- 
sition, appellant  gave  as  a  reason  for  it  that  the  amount,  two 
thousand  eight  hundred  dollars,  was  more  than  he  wanted  to 
invest  in  slaves  at  that  time.  To  this  proposition  he  testifies 
that  complainant  acceded,  saying  that  he  would  do  as  George 
^proposed. 

Upon  this  state  of  facts,  a  decree  was  rendered  in  the  court 
i)elaw  in  (Savor  of  complainant  for  redemption,  and  for  him 
from  the  2d  of  December,  1833,  to  the  date  of  decree,  except 
certain  of  said  negroes  which  had  been  sold  by  complainant,  or 
for  his  debts  under  execution  against  him.  The  decree  ap- 
pcfints  a  commissioner  to  take  an  account,  with  directions  in 
relation  thereto,  and  in  case  a  balance  is  found  due  appellant, 
a  decree  of  foreclosure  and  sale  be  entered,  reserving  all  other 
matters,  etc. 

From  this  decree  the  appeal  is  prosecuted  here. 

We  deem  it  unnecessary  to  notice  the  first,  second,  and  fifth 
.grounds  of  error  assigned  further  than  to  say  that  the  first 
presepts  an  immaterial  matter,  not  to  the  prejudice  of  appel- 
lant. The  second  is  not  well  taken  because  the  record  and 
funoceedings  of  the  superior  court  of  chancery,  filed  as  exhibits 
in  this  case,  were  properly  before  the  court  for  the  purpose  of 
showing  complainant's  right  to  further  prosecute  this  suit 
within  the  time  limited  by  the  statute.  The  fifth  ground  of 
*error  assigned  is  a  mistake  in  point  of  fact  The  third,  fourth, 
and  sixth  assifpiments  all  relate,  first,  to  the  true  construction 
of  the  agreements  A  and  B  upon  their  face,  and  in  connection 
with  all  the  testimony  in  the  cause  tending  to  show  what  was 
ihe  original  intention  of  the  parties;  and  second,  to  the  point 
that  the  testimony  shows  a  waiver  or  abandonment  of  all  right 
to  the  property  in  dispute  by  the  complainant. 

The  difference  between  a  mortgage  and  a  conditional  sale  is 
striking  and  important.  In  the  mortgage,  though  the  time  of 
payment  be  past,  there  is  yet  an  equity  of  redemption,  which, 
'unless  sooner  foreclosed,  will  continue  until  barred  by  the 
'Statute  of  limitations:  SoberUan  v.  CampbeU,  2  Call,  428.  But 
in  the  case  of  a  conditional  sale,  if  the  condition  qf  payment 
is  not  strictly  performed  at  or  before  the  time  limited,  the 
right  is  gone  forever,  and  there  is  no  subsequent  power  of  re- 
demption: Chapman  v.  Twmer,  1  Id.  292  [1  Am.  Deo.  514]. 

To  ascertain  whether  the  agreements  A  and  B  were  designed 
MM  a  mortgage  or  conditional  sale,  the  authorities  hold  that  we 
to  look  to  the  intention  of  the  parties  at  the  time  of  the 
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making  of  the  oontraot:  Thomwn  y.  Davenpofi^  1  Wash.  (Va.)- 
126;  Powell  on  Mortgages.  If  it  was  intended  as  a  mortgage, 
courts  of  equity  will  not  suffer  it  to  be  converted  into  an  abso- 
lute or  conditional  purchase  by  any  form  of  words:  Th&iMon 
y.  Daffenpcrtj  supra;  Tucker's  Lectures,  p.  101.  The  intention 
which  we  are  to  investigate  is,  whether  the  parties  designed  a' 
purchase  and  sale  on  the  one  hand,  or  a  borrowing  and  lending 
on  the  other;  whether  they  were  treating  of  an  absolute  or  con- 
ditional sale,  or  of  the  loan  or  procurement  of  money  on  security 
by  the  conveyance  of  property.  If  the  transaction  show  that  it 
was  designed  to  borrow  money  upon  a  security  therefor,  nothing- 
can  divest  it  of  the  equity  of  redemption,  for  it  is  a  mortgage;, 
and  if  a  mortgage,  not  even  the  agreement  of  the  parties  that 
it  shall  be  irredeemable  would  control  or  change  the  rule  in 
equity:  Tucker's  Lectures,  pp.  101,  102,  and  cases  cited;  1 
Fonbl.  Eq.,  p.  267;  TfiorMon  v.  DavenpcH^  1  Wash.  (Va.)  126;. 
Chapman  v.  Turner,  1  Call,  280  [1  Am.  Dec.  514];  Ros$  v. 
NorveU,  1  Wash.  (Va.)  17  [1  Am.  Dec.  422]. 

In  the  case  of  Robertson  v.  Campbelly  2  Call,  421,  Judge- 
Pendleton  says:  ^*  It  must  often  happen  that  there  will  be  a 
difficulty  in  drawing  the  line  [distinction]  between  these  two* 
sorts  of  conveyances.  The  great  desideratum  which  this  court 
has  made  the  ground  of  their  decision  is,  whether  the  purpose- 
of  the  parties  was  to  treat  of  a  purchase,  the  value  of  the  com* 
modity  contemplated,  and  the  price  fixed,  or  whether  the  oIk 
ject  was  a  loan  of  money,  a  security  or  pledge  for  its  repay* 
ment."    See  also  Roberta  v.  Cocke,  1  Rand.  121. 

In  this  state,  the  rule  has  been  stated  as  follows:  "A  deed 
absolute  on  its  face  will  be  held  valid  and  efiectual  as  a 
mortgage,  if  it  clearly  appear  that  it  was  designed  by  the- 
parties  thereto  to  operate  as  a  security  for  the  repayment  of 
money":  Prewett  v.  Dobbs,  13  Smedes  &  M.  440;  see  4  Kent's- 
Com.,  9th  ed.,  pp.  158-160,  and  cases  cited  in  notes. 

In  Hooper  v.  Baileyj  28  Miss.  829,  this  court  says  that  when^ 
the  relation  of  debtor  and  creditor  remains,  and  a  debt  still 
subsists,  it  is  a  mortgage.  But  if  the  debt  be  extinguished  by^ 
the  agreement  of  the  parties  bj  the  execution  of  the  convey- 
ance, and  the  grantor  has  the  privilege  of  refunding,  and  to  en- 
title himself  to  a  reconveyance  thereby,  it  is  a  conditional  sale^ 

Tested  by  these  rules,  it  is  clear  that  the  agreement  in  the- 
case  before  us  (exhibits  A  and  B),  whether  regarded  by  them- 
Belves,  or  in  the  light  of  all  the  testimony  bearing  on  the  traiUK 
action  in  the  record,  must  be  regarded  as  a  mortgage. 
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The  parties  did  not  contemplate  a  sale;  there  was  no  agree- 
ment of  their  minds,  nor  even  a  suggestion  as  to  the  value  of 
the  negroes,  or  any  price  fixed.  The  complainant  wanted  to 
Iwrrow  on  long  time  two  thousand  eight  hundred  dollars;  and 
that  was  the  sum  raised  for  him,  without  reference  to  the  price 
<xr  value  of  the  negroes.  At  the  time  agreements  A  and  B  were 
entered  into,  and  for  four  months  afterwards,  there  was  no  in- 
•dehtedness  existing  between  these  parties  for  which  or  upon 
which  a  contract  of  sale  could  have  been  based.  When  they 
made  these  agreements,  they  were  made  in  reference  to  the 
arrangement  for  borrowing  money  upon  complainant's  own 
note,  with  appellant  as  his  indorser,  and  these  papers  were 
•designed  as  security  to  him  as  indorser,  and  had  no  other 
consideration  or  aspect.  The  money  could  not  be  obtained 
on  this  note,  and  appellant  and  his  friends  borrowed  the 
money  firom  the  Planters'  Bank  on  their  own  names,  without 
complainant's  name,  and  with  the  understanding  with  com- 
plainant that  if  he  should  finally  get  the  money  from  the 
Agricultural  Bank  on  his  own  note,  that  the  amount  should 
be  applied  to  the  payment  of  appellant's  bill  in  the  Planters' 
Bank;  and  that  at  all  events  appellant  would  pay  the  two 
thonsand  eight  hundred  dollars  borrowed  for  his  use  from  the 
Planters'  Bank  back  at  the  maturity  of  the  bill;  and  to  in- 
demnify appellant,  and  secure  this  ol^ect,  the  bill  of  sale  and 
agreement  A  and  B  were  retained  by  appellant  as  a  security 
lor  that  purpose. 

Exhibit  B  is  an  ordinary  bill  of  sale  for  the  negroes  in  dis 
pute.  Agreement  A  stipulates  for  the  execution  of  this  bill  of 
sale  to  appellant,  for  the  negroes  by  name,  by  complainant; 
and  appellant,  on  his  part,  thereby  agrees  to  indorse  complain- 
ant's note  to  the  Agricultural  Bank  for  two  thousand  eight 
hundred  dollars,  and  also  renew  indorsement  for  twelve 
months  longer,  when  the  first  shall  fall  due.  They  further 
Agree  that  if  the  note  should  not  be  renewed  when  it  becomes 
due,  and  appellant  shall  be  compelled  to  pay  it,  then  the 
negroes  conveyed  by  the  bill  of  sale  to  appellant  shall  be 
taken  and  considered,  to  all  intents  and  purposes,  the  property 
of  appellant;  and  should  said  note,  after  renewal,  be  paid  by 
appellant  after  it  fEtlls  due,  then  title  of  said  negroes  to  be 
vested  and  forever  remain  in  the  said  appellant 

In  efiect,  these  two  instruments  constitute  a  mortgage,  with 
a  stipulation  that  it  shall  be  irredeemable;  or  in  other  words, 
that  upoa  dehxjli  of  the  mortgagor  to  pa j  Ua  liability,  or  re* 
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lieve  his  indorser  or  secarity,  the  title  to  said  negroes  shall 
become  vested  and  forever  remain  in  the  mortgagee,  and  be- 
come his  absolute  property. 

This  agreement,  we  have  already  seen,  will  not  be  enforced 
in  a  court  of  equity.  Chancellor  Kent,  in  his  Commentaries, 
vol.  4,  p.  177,  says:  "  The  equity  of  redemption  grew  in  tima 
to  be  such  a  favorite  with  courts  of  equity,  and  was  so  highly 
cherished  and  protected,  that  it  became  a  maxim,  that '  Once 
a  mortgage,  always  a  mortgage.' " 

The  object  of  the  rule  is  to  prevent  oppression;  and  con- 
tracts made  with  the  mortgagor  to  lessen,  embarrass,  or  re- 
strain the  right  of  redemption  are  regarded  with  jealousy,  and 
generally  set  aside  as  dangerous  agreements,  founded  in  un- 
conscientious advantages  assumed  over  the  necessities  of  the 
mortgagor.  He  says  the  doctrine  was  established  by  Lord 
Nottingham  in  1681,  in  Newcomb  v.  Bonhamj  1  Vem.  7;  S.  C, 
1  Id.  232;  2  Vent.  864.  The  same  doctrine  was  piirsued  in 
Howard  v.  HarriSy  1  Vem.  190,  and  it  pervades  all  the  subse- 
quent and  modem  cases  on  the  subject,  both  in  England  and 
in  this  country:  See  note  a,  and  cases  cited;  and  Baxter  y. 
Chad,  89  Me.  110;  Waters  v.  RandaU,  6  Met.  479.  There  is 
nothing  in  the  facts  of  this  case,  as  shown  by  the  witnesses, 
which  can  affect  the  application  of  these  views  and  principles 
to  the  agreements  A  and  B  before  us.  They  detail  some  loose 
conversations,  sometimes  denoting  these  agreements  as  mort- 
gages, sometimes  as  a  sale;  but  certainly,  in  both  cases,  re- 
ferring to  their  construction  of  the  agreement,  as  contained  in 
these  writings,  without  regard  to  their  legal  effect.  There  is 
no  pretense  that  these  conversations,  declarations,  or  proposi- 
tions ever  amounted  to  a  new  contract,  upon  sufficient  consid- 
eration, to  change  or  in  any  manner  defeat  the  l^al  operaticm 
of  the  writings  A  and  B.  They  must  therefore  be  treated  as  a 
mortgage  with  the  right  of  redemption. 

Let  the  decree  be  affirmed. 


CkHn>RioirAL  Salk  DiBZiHonxaHXD  ibox  MeRTo^ai  by  rtriol  nqolr^ 
ment  of  paynMnt:  Ekhnan  ▼.  OofUrdl,  90  Am.  Dea  896;  MwmerUm  ▼•  JBjr^ 
mins^amf  34  Id.  402. 

SnpULATiOHS  LncmNO  Biobt  ov  RxDumov  of  mortgaged  pimwiiy 
are  void  in  equity:  T<mk  ▼.  Bkkard$,  23  Asl  Deo.  72^  WOkmrnm  t.  Ck^ 
pepper,S01d.  176;  Ba^kg  ▼.  BaOe^f  6  Qmy,  610;  WiBel$  t.  Bmym,  U  HL 
476;  AnfeTT.  CSUU;  39Me.  110;  PkOor.  Moe,  14  Wis.  468|  ScbHdgtr.<» 
ktj^  2  Johna.  Oh.  30;  Sioiver  t.  BomeU,  1  Obio  St  107;  Prieer.  Pmry.  I 
Vnem.  Gh.  268. 
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Ohcb  MosroAOB  Alwati  MomoAaB:  7b«fe  ▼.  AMonb^  SS  Am.  Dte.  722; 
JVcwsprnft  ▼.  i^onAam,  1  Vem.  8;  Mm  ▼.  Skde^  7  Vfli.  278. 

Immmair  to  Sbcuxx  iNDuraDims  mr  OomrsrAvoi  ob  Bill  ov  Sals 
Gbubbioh  ov  Mobtoaos:  WUeox  ▼.  MctHb^  3  Am.  Deo.  678;  DiMAam  ▼. 
De^^  8  Id.  282;  Bdringkm  v.  Harper,  20  Id.  145;  Downey  ▼.  <7nien»  4  Id.  603; 
iSndbiiaii  ▼.  Cbnlyvl^  30  Id.  396;  TToiA^iini  ▼.  ifm^Of,  2  Id.  69;  roK&v.  AieA- 
ordM,  23 Id.  722;  /VMIey  ▼. HcmdUtm,  17  Id.  638;  Readkngv.  WmUm,  18  Id. 
89;  MummerUn  v.  Bkmmgham,  34  Id.  403»  note,  and  ceeee  cited;  Tumipeetd  ▼. 
OWmrin^Aom,  60  Id.  190^  196^  note^  and  OMee  dted;  N^tgmi  ▼.  BOey,  86  Id. 
365;  C%a«e'#  CoM^  17  Id.  277, 300^  note,  and  oaMi  eated;  ^MfMfv. /Toft,  24  Id. 
455;  HaU  ▼.  8aM,  64  Id.  486;  Moore  ▼.  irac2(toi,  46  Id.  298;  ^^;el6u7  ▼. 
TVip^^,  60Id.  264;  NUMm^.  SeynokU,  36 Id. 238;  mzndr.  Ra4ford,  42  Id. 
610;  WiOkuimm  ▼.  Cb^Niyper,  60  Id.  176;  Hymimam  t.  J7|flMllllal^  46  Id.  171| 
Si^glhMa  V.  Sharrod,  55  Id.  776;  1>0  ffof^  t.  Strader,  79  Id.  371;  Shwey  t. 
McMwrray,  72  Id.  261,  257,  note,  and  oaaee  oited;  Fowler  ▼.  Sioneum,  62  Id. 
48a 
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T.  ffaOer,  4  Am.  Deo.  676;  Sdringkm  ▼.  ffofper,  20  Id.  145;  Chapman  v. 
Turmr,  1  Id.  614,  519,  note,  and  ceeee  dted;  Honvft  t.  PHItibaid;  13  Id.  449; 
JB^imet  ▼.  HoU,  24  Id.  466;  JZeoKlliig  v.  ITeiton,  18  Id.  89;  Baaeier  t.  ffOfey, 
31  Id.  623;  MmmerUn  ▼.  Birmingkam,  34  Id.  402;  403^  note,  and  caaea  dted; 
lion  ▼.  Cfrten^  34  Id.  731;  SSng  ▼.  £m<xy,  36  Id.  40;  BtratUm  ▼.  ^oUn,  34  Id. 
418;  BOmd  ▼.  Radford,  45  Id.  610;  5lbiMy  ▼.  ifcifiimiy,  78  Id.  251,  257, 
note,  and  oaeee  dted. 


Yabsbb  V.  Hekdbbson. 

[40  Hummam,  619.1 

GBBDiraili  Box  TO  Subjbot  Bquitablb  Assbtb,  or  dioeea  In  action,  to  the 
paynMBt  of  a  debt,  will  not  lie  nntil  the  creditor  haa  obtained  a  }ndf^ 
ment  at  law  npon  the  debt,  and  ezeoation  thereon  ia  retnmed  nulla  bomi, 

iviMwan  Obbditob  mat  8xr  audb  FRAtrouLBirr  Ck>irvBrABOB  which  pre- 
Tcnte  the  legal  lien  of  the  Judgment  from  operating  npon  the  property, 
without  the  retain  of  ezeoation  mUa  bona.  The  creditor  need  only  pro- 
ceed at  law  «o  Iw  aa  to  obtain  a  complete  title,  and  a  judgment  which 
aote  aa  a  lien  upon  the  property  aoaght  to  be  chaiged  would  be  suffi- 


Ibioltbnot  ot  Oo-juDoiODiT  Dbbt(«8  bbbd  bot  bb  Atbbbxd  in  a  bill 
to  eet  adde  a  fraudulent  convoyance  of  one  inaolTent  judgment  debtor, 
if  ezecutioa  haa  been  leried  upon  the  property  frandnlently  conveyed. 
To  juatify  auch  levy,  it  is  not  neceaaary  to  show  that  there  is  no  other 
property  whidi  cannot  be  levied  upon.  Though  property  fraudulently 
oonyeyed  may  be  eold  under  executian  at  law,  yet  equity  will  not  require 
the  creditor  to  sell  a  doubtful  or  obetmcted  title,  but  wiU  set  aside  the 
oonveyaaoe^  and  remove  the  obstruction  to  a  fair  sale. 

Thb  opinion  states  the  facts. 

Dowd  and  Syhes^  for  the  plaintiff  in  error. 

Agwff  amd  Beekettj  for  the  defendant  in  enor. 
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By  Courts  Bllbtt,  J.  The  plaintiff  in  error,  on  the  28th  of 
Febmaryi  I860,  filed  a  bill  in  the  chancery  coort  of  Momoe 
County  against  George  W.  Henderson  and  others,  alleging 
that  on  the  28th  of  May,  1858,  he  had  recovered  a  judgment 
against  the  defendant  in  error,  Henderson,  and  F.  M.  Rogers 
and  R.  H.  Dalton,  for  $765.25,  which  remained  wholly  un* 
paid. 

That  on  the  27th  of  May,  1857,  said  Henderson  had  con- 
veyed certain  slaves  to  said  F.  M.  Rogers,  in  trust  for  said 
Henderson's  wife;  that  the  said  Henderson  was  insolvent  at 
the  time,  and  that  the  said  conveyance  was  voluntary  and 
without  consideration,  and  was  made  to  hinder,  delay,  and 
defraud  his  creditors;  that  the  pretended  considerations  ex« 
pressed  in  the  said  conveyance  had  no  existence;  that  the 
slaves  remained  in  the  possession  of  said  Henderson  until 
after  the  death  of  his  wife,  when  the  defendant  T.  L.  Rogers 
was  appointed  guardian  of  his  children,  and  took  the  slaves 
into  possession;  that  plaintiff  in  error,  on  the  29th  of  October, 
1859,  sued  out  execution  upon  said  judgment,  and  there  being 
no  other  property  on  which  a  levy  could  be  made,  said  exe- 
cution was  levied  on  said  slaves,  but  no  sale  has  been  made, 
on  account  of  the  cloud  and  encumbrance  on  the  title  created 
by  the  said  deed  from  Henderson  to  F.  M.  Rogers,  on  account 
of  which  nothing  could  have  been  realiied  by  a  sale.  The 
bill  prays  that  the  said  deed  may  be  declared  firaudulent  and 
void,  and  for  other  relief. 

The  defendant  demurred  to  the  bill  for  several  causes,  all 
amounting  in  effect  to  this,  to  wit:  that  as  complainant  did 
not  allege  the  insolvency  of  F.  M.  Rogers  and  R.  H.  Dalton, 
two  of  the  defendants  to  the  original  judgment  at  law,  there 
was  an  adequate  remedy  at  law,  and  no  necessity  to  resort  to 
equity  for  relief 

The  court  sustained  the  demurrer,  and  dismissed  the  bill, 
from  which  decree  the  complainant  brought  this  writ  of  error. 

It  is  universally  agreed  that  a  creditor  cannot  go  into  a 
court  of  equity  to  subject  equitable  assets  or  choses  in  action 
not  subject  to  be  taken  upon  execution  to  the  payment  of  his 
debt  until  he  has  first  obtained  judgment  at  law  upon  his 
debt,  and  issued  execution,  and  had  a  return  of  nulla  bona: 
Famed  v.  Harris^  11  Smedes  &  M.  366;  Brown  v.  Bank  of  1/tt- 
•Mppij  81  Miss.  458. 

And  where  property  legally  liable  to  execution  has  been 
fraudulently  conveyed  or  encumbered,  the  ajqfdication  to  chan- 
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eery  is  to  remove  an  obstruction  which  prevents  a  legal  lien 
from  operating  upon  the  property,  and  in  such  case  the  better 
opinion  seems  to  be  that  the  creditor  need  only  proceed  at  law 
to  the  extent  necessary  to  give  him  a  complete  title,  and  that 
a  judgment  which  acts  as  a  lien  upon  the  property  sought  to 
be  charged  would  be  sufficient:  HUzheim  v.  DanCy  10  Smedes 
&  M.  566;  Berryman  v.  jSuUtvan,  13  Id.  65;  Fowler  v.  McCart- 
ney, 27  Miss.  609;  8nadgras$  v.  Andrew,  80  Id.  472  [64  Am. 
Dec.  169];  1  Am.  Lead.  Cas.  49, 84;  notes  to  Sexton  v.  Wheaion 
and  Salmon  v.  Bennett,  and  cases  cited. 

Conveyances  of  property  made  with  intent  to  hinder,  delay, 
or  defraud  creditors  are  declared  by  the  statute  of  frauds  to  be 
''dearly  and  utterly  void"  as  against  the  creditors  affected  by 
them.  The  right  of  the  judgment  credited  to  levy  his  execution 
upon  property  so  conveyed,  aiid  to  proceed  at  law  to  subject  it  to 
sale  for  the  satisfaction  of  his  debt,  cannot  be  denied,  without 
any  reference  to  the  question  whether  the  debtor  possesses  other 
property,  or  whether  there  are  other  defendants  having  prop- 
erty liable  to  the  same  judgment.  In  dther  words,  it  is  not 
necessary,  in  order  to  justify  the  levy  of  an  execution  upon 
property  fraudulently  conveyed,  that  the  plaintiff  should  show, 
or  that  the  fact  should  exist,  that  neither  the  party  who  has 
made  such  conveyance,  nor  his  co-defendants  in  the  judgment, 
have  other  property  upon  which  a  levy  can  be  made.  We  do 
not  mean  to  say  that  every  voluntary  conveyance  is  a  fraud- 
ulent one  within  the  meaning  of  the  statute.  The  plaintiff 
making  a  levy  on  the  property  undertakes  the  responsibility 
of  showing  that  upon  the  circumstances  of  the  particular  case 
the  transaction  is  one  which  the  law  will  not  sanction. 

In  the  present  case,  the  levy  has  been  made  on  the  property 
alleged  to  have  been  fraudulently  transferred,  and  the  plain- 
tiff comes  into  a  court  of  equity  to  have  the  conveyance  set 
aside  as  a  cloud  or  encumbrance  upon  the  title,  preventing  a 
sale  of  it  for  its  value.  The  right  to  do  so  seems  to  be  clear; 
for  although  the  property  might  be  sold  in  its  present  situa- 
tion on  the  execution  at  law,  yet  equity  will  not  require  the 
creditor  to  sell  a  doubtful  or  obstructed  title  at  law,  but  will 
set  aside  the  conveyance  and  remove  the  obstructions  to  a  fair 
sale:  Fowler  v.  McCartney,  27  Miss.  509;  1  Am.  Lead.  Cas.  84. 

The  demurrer  admits  tiie  fraud  charged  in  the  bill,  and  in 
our  opinion  ought  to  have  been  disallowed,  and  the  defendants 
required  to  answer.  The  decree  will  therefore  be  reversed,  and 
the  cause  remanded  for  such  proceedings  in  the  court  below, 

▲m.  Dbc.  Vol.  XG-41 
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in  conformity  with  this  opinion,  as  nnder  present  dream- 
stances  may  be  advised. 


Cbibixor's  Bnjji:  See  JliuH|rT.  Oarttm,  ante,  p.  287»  noto^  and  eteaa  died, 
for  a  fan  diaeaHum  id  fhk  mibjeot. 

Pbopkrtt  Fbauduuditlt  CoiryxTSD  mat  bb  Sold  todxe  Euouti^w 
•8  the  property  of  the  graator^  the  oouTeyuioe  being  Toid  as  to  creditoni 
StewariY.  JleifiMS  89  Am.  Deo.  115;  SpbHaOerr.  JOsAMom  66Id.  756;  Dim. 
nha  ▼.  Oy,  69  Id.  420. 

Tn  PBZHOiPAL  oin  n  ousd  with  approfral  in  Fleming  ▼.  Ort^fton,  54 
Miia.  89,  to  the  point  that "  where  property  haa  been  frandnlently  oonTeyed, 
the  oonrt  of  eqnity  will  interrene  in  aid  of  the  l^gal  right,  without  iaane  and 
retomof  exeoation,  when  the  lien  of  the  jndgmentaabaiatB.  Bat  the  Jadgnient 
creditor  mart  abow  a  apeoifio  ri|^t|  — that  is,  a  lien  on  the  land* — before  he 
hae  eataUiahed  a  title  to  reUef  In  eqnity  to  displaee  the  fnaddent  oonrey* 
anoe."  In  Porte  t.  JfottAeiai^  58  Id.  14fl^  the  distinction  taken  In  tiia  princi- 
pal caaa  belwean  the  mode  of  laadiing  eqaitaUe  and  lifd  aaaefea  ia  afprot^ 


Magbb  v.  MoNibl. 

[A  Muaiaiim,  17.] 

Last  Wm*  Ain>  T^bcamxht  n  iNoraRATiva  avd  Vom  whara  tti 
ia  made  to  depend  apon  a  contingent  events  which  ccmea  to 

DaoLAXATiONs  OT  Tbratob  ABB  Incompbteht  AS  BrmBROB  to  add  to^  ex- 
plain, or  In  any  manner  control  Uio  constrnction  of  a  wiU. 

KnpBNOB  Aa  to  Condition  of  Mind  of  Testatob  aftbr  Makivq  aia 
Will,  which  dependa  for  its  existence  and  operation  on  the  non-happen- 
ing of  an  event  which  comes  to  pass,  is  irreleyant,  and  should  be  ex- 
dnded. 

OONBTRUCnON  AND  EFFECT  OF  WiLL  ABB   QUBSTIONS  OF   LaW  FOB  COUBT, 

and  not  matters  of  fact  for  the  determination  of  the  jnry.  Whetiier  a 
paper  offered  in  evidence  is  teetamentaiy  in  its  character,  or  whether  it 
is  to  take  effect  abeolntely,  or  only  on  condition,  is  to  be  determined  bj 
proper  instractions  of  the  ooart  to  the  jnry. 

PETITI014  to  contest  the  validity  of  a  will.  The  opinion  auf- 
ficiently  states  the  case. 

E.  Safford  and  F,  H.  Sleeper ^  for  the  appellants. 

W.  P.  HarrUj  for  the  appellees. 

By  Court,  Ellett,  J.  This  is  an  appeal  from  the  prdbafte 
oomi  of  Franklin  County. 

The  appellants  presented  their  petition  to  contest  the  valid- 
ity of  a  paper  admitted  to  probate  as  the  last  will  and  testa* 
ment  of  D.  H.  Parker,  deceased,  and  thereupon  an  issue  of 
devieavit  vd  wm  was  made  up,  and  tried  before  a  jury  in  the 
•aid  court.    Tlie  alleged  testamentary  paper  was  a  letter  from 
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the  deceased  to  his  wile,  the  female  appelleei  In  the  ocmne  of 
which  the  following  language  is  need,  to  wit:  ''But  we  do  not 
know  aboat  theee  things,  and  it  is  weU  enough  to  arrange  them 
beforehand;  and  if  I  never  get  back  to  you,  I  want  all  I  have 
to  be  yours."  The  deceased  was  at  the  time  a  soldier  in  the 
army  of  the  Confederate  States,  and  it  was  admitted  that  the 
paper  offered  was  in  his  handwriting,  and  was  written  at  Hen« 
derson,  Tennessee,  on  or  about  the  18ih  of  March,  1862,  and 
mailed  to  his  wife  on  that  day,  and  afterwards  received  by 
her,  and  that  he  was  over  twenty-one  years  of  age,  and  a  resi- 
dent of  Franklin  County.  It  was  also  admitted  that  previous 
to  his  death  he  got  back  to  his  wife,  and  died  at  home  in  said 
county,  and  was  with  his  wife  at  the  time  of  his  death.  It 
was,  moreover,  proved  by  witnesses  that  he  reached  home 
about  the  6th  or  7th  of  May,  1862,  in  feeble  health,  but  in 
sound  mind,  and  that  his  wife  met  him  at  Brookhaven,  and 
accompanied  him  thence  to  his  home,  a  distance  of  about 
twenty  miles,  where  he  died. 

The  appeUees  were  permitted  to  prove,  after  objection,  that 
while  absent  in  the  army,  both  before  and  after  the  18th  of 
March,  1862,  the  deceased  had  several  times  expressed  his  in- 
tention that  his  wife  should  have  aU  his  property  after  his 
death. 

It  is  contended  on  behalf  of  the  appellants  that  this  will 
was  contingent,  depending  upon  the  event  of  the  testator  get- 
ting back  to  his  wife,  and  that  as  he  did  so  get  back,  the  will 
can  have  no  effect,  but  is  void.  This  proposition  seems  to  be 
dearly  established  by  the  authorities. 

In  PanoM  v.  Lcvnoe^  1  Ves.  Sr.  189,  where  the  will  was  in 
the  following  form:  *'If  I  die  before  my  return  from  my  jour- 
ney to  Ireland,  that  my  house  and  land  at  Farley  Hill  be 
sold,"  etc.,  and  the  testator  returned  from  his  journey  to  Ire- 
land, Lord  Chancellor  Hardwicke  held  that  it  was  merely  a 
'*  provisional  contingent  disposition,  and  consequently  no  part 
thereof  was  intended  to  take  effect  but  in  the  event  of  his 
dying  before  his  return;  in  which  view  it  was  made.^  There 
was  proof  in  that  case  that  the  testator  kept  that  will  by  him; 
it  did  not  appear  that  he  made  any  other;  and  he  spoke  to 
his  friends  of  a  will,  showing  that  he  did  not  intend  to  die 
intestate,  of  which  he  expressed  some  detestation.  But  the 
lord  chanceUor  said  ''collateral  or  parol  proof  cannot  be  taken 
into  consideration,  which  would  be  dangerous,  and  what  the 
court,  since  the  statute  of  frauds,  is  not  warranted  to  do;  fbr 


856  Mag  BE  v.  MgNiel.  [Hies. 

nothing  ^  ill  Bet  it  up  by  some  act  done  bj  him  after  that 
event  to  republish  the  will  or  defeat  the  condition." 

In  Sinclair  v.  Hone^  6  Yes.  607,  the  testator,  residing  with 
his  wife  in  the  island  of  Dominica,  and  intending  to  make  a 
voyage  to  England,  took  leave  of  his  family,  and  went  to  the 
place  whence  the  packets  sailed  for  England,  and  while  there, 
in  the  hourly  expectation  of  embarking,  he  made  a  codicil  to 
his  will,  as  follows:  "In  case  I  die  before  I  join  my  beloved 
wife,  Augusta  Sinclair,  I  leave  her  all  my  property,"  etc.  The 
packet  accidentally  sailed  without  him,  and  he  returned  to  his 
house,  where  he  remained  with  his  family  until  the  ensuing 
year,  when  he  carried  them  to  England,  and  subsequently 
went  abroad,  and  died  at  Lisbon.  It  was  argued  there  by  very 
eminent  counsel,  as  it  had  been  here,  that  this  was  not  a  con- 
ditional but  an  absolute  disposition,  by  a  man  foreseeing  the 
event  of  his  not  joining  his  wife  again,  and  that  the  construc- 
tion might  be,  lest  he  should  never  join  her.  But  Sir  William 
Grant,  the  master  of  the  rolls,  said:  "That  would  be  infinitely 
too  violent  a  construction.  The  words  are  words  of  as  poa- 
tive  and  express  condition  as  can  be.  The  question  is  only 
whether  a  contingency  exists  or  not;  and  I  am  of  opinion  there 
was  condition  and  contingency."  And  he  held  that  the  con- 
dition had  happened  by  the  return  of  the  testator  under  the 
circumstances,  and  that  the  codicil  therefivre  did  not  take 
effect. 

In  the  case  of  TodcPa  WUl,  2  Watts  ft  B.  146,  the  will,  made 
in  contemplation  of  a  journey,  was  as  fdllows:  '^My  wish,  de- 
sire, and  intention  now  is  that  if  I  should  not  return  (which  I 
will,  no  preventing  Providence)  what  I  own  shall  be  divided 
as  follows,"  etc.  The  testator  returned  in  bad  health,  but 
able  to  attend  to  business,  and  died  about  a  month  after. 
The  court  held  the  will  to  be  provisional,  and  not  intended  to 
serve  in  the  event  of  his  death  at  home,  and  refused  to  admit 
it  to  probate. 

The  same  course  was  pursued  in  the  supreme  court  of  Mary- 
land in  the  case  of  Wagner  v.  McDonald,  2  Har.  &  J.  346u 
The  words  of  the  testamentary  paper  were:  ''If  I  should  not 
come  to  you  again,  my  son  will  pay,"  etc.  The  writer  went 
to  Kentucky,  and  returned,  and  lived  several  weeks  after;  and 
it  was  held  that  the  paper  could  not  be  admitted  to  probata 
as  his  will:  1  Lomax  on  Executors,  19;  1  Williams  on  Sxeo 
Qtors,  163;  Duppa  v.  Afayo,  1  Saund.  278,  note  4. 

These  autbcurities  are  sufficient  to  show  that  the  pieciae 
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question  involved  in  this  case  has  undergone  repeated  and 
thorough  investigation  by  courts  entitled  to  the  highest  respect, 
and  ought  to  be  considered  decisively  settled.  The  condition 
is  plainly  expressed.  There  being  no  latent  ambiguity,  the 
intention  is  to  be  collected  fix>m  the  language  employed,  and 
that  language  is  unequivocal.  The  event  having  happened 
upon  which  the  existence  and  operation  of  the  testamentary 
disposition  depended,  the  will  became  inoperative  and  void, 
and  ought  not  to  have  been  admitted  to  probate. 

There  is  no  sound  principle  upon  which  the  testimony  in 
regard  to  statements  made  by  the'  deceased  while  absent  in 
the  army,  and  before  his  return  to  his  home,  as  to  his  inten- 
tion that  his  wife  shotdd  have  all  his  property  after  his  death, 
could  have  been  admitted  to  go  to  the  jury.  They  were  not 
such  testamentary  words  as  could  be  established  as  a  nun- 
cupative will,  and  no  attempt  appears  to  have  been  made  to 
give  to  them  that  effect  The  statements  were  not  made  with 
any  reference  to  the  paper  offered  for  probate,  for  the  witness 
states  that  he  knows  nothing  about  that,  and  does  not  know 
when,  where,  or  under  what  circumstances  it  was  written. 
And  even  if  made  with  special  reference  to  it,  they  would  not 
be  competent  as  evidence  to  contradict,  add  to,  explain,  or  in 
any  manner  control  or  affect  the  construction  of  the  written 
instrument.  Whether  that  instrument  was  conditional  and 
eventual  or  not  depended  upon  its  terms,  and  it  could  not  be 
competent  to  establish  by  parol  evidence  a  different  intention 
from  that  which  the  language  imports. 

Nor  can  it  be  seen  what  possible  bearing  the  condition  of 
the  mind  of  the  deceased  at  the  time  of  his  return  home,  and 
subsequently,  whether  sound  or  unsound,  could  have  had 
upon  the  case.  If  sane,  he  might  have  made  another  will; 
if  insane,  he  could  not.  It  appears  that  he  was  perfectly 
sane,  and  competent  to  transact  any  business.  If  any  infer- 
enoe  could  be  drawn  from  this  &ct  in  relation  to  his  omission 
to  make  another  will,  the  most  obvious  conclusion  would  be 
that  he  intentionally  abstained  from  doing  so.  But  the  evi« 
dence  was  irrelevant,  and  ought  to  have  been  excluded. 

Besides  these  errors  in  the  admission  of  testimony,  the 
court  erred  in  refusing  to  charge  the  jury  as  requested  by 
the  appellants  as  follows,  to  wit:  ''  If  the  jury  believe  from 
the  evidence  that  after  writing  the  letter  in  question,  D.  H. 
Parker,  the  writer,  did  get  hack  to  his  wife,  they  must  find  a 
ferdiet  against  the  wiU.^ 
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The  ooQfltraction  and  effect  of  a  will,  or  oiher  writing,  are 
questions  of  law  to  be  decided  by  the  court,  and  are  not  to  be 
left  as  matters  of  fact  to  the  determination  of  the  jury.  The 
only  questions  for  the  jury  were,  whether  the  paper  was  wrii> 
ten  by  the  deceased,  and  whether  the  eyent  upon  which  its 
existence  depended  had  happened.  It  was  for  the  court  to 
determine,  by  proper  instructions  to  the  jury,  whether  the 
paper  was  testamentary  in  its  character,  and  whether  it  took 
effect  absolutely  or  only  on  a  condition. 

The  second,  third,  and  fourth  instructions  given  on  behalf 
of  the  appellees  were  in  tsonflict  with  the  views  expressed  in 
this  opinion,  and  were  therefore  erroneous. 

The  judgment  of  the  court  below,  establishing  the  paper  in 
controversy  as  the  last  will  and  testament  of  Parker,  will  be 
reversed,  a  new  trial  granted,  and  the  cause  remanded. 

Wqoi  Ldotid  cf  m  OmiATiON  bt  CoiiDniONB  thst  defeat  it  before  the 
detth  of  the  teetetor  u  Toid  nnlees  repabliihed  by  the  teetetor:  Vkkarf  ▼• 
JSToifii^  73  Am.  Deo.  288. 

Dmlabatioms  aw  TnrrATOB,  whbh  Admobibu  to  Imfbaob  am  Imvau* 
DsAXB  WiLLi  Waiarman  t.  Whitney,  62  Am.  Dea  SO,  note;  eee  Loriaa  ▼. 
Kelkr,  68  Id.  696;  Ftokry  y.  H6ffb$,  78  Id.  238. 

Bvn»BNoi  OF  TnrrATOB's  Ihgafaoitt  Sivbbal  Tbaba  aitbr  Mijaira 
Wnji  is,  by  itelf^  inedmusible  to  impeeoh  hie  will:  TVny  ▼.  Bn^fmfgtpm^  Si 
Am.  Deo.  423;  and  eee  Waierman  ▼.  WkUne^f  62  Id.  71;  fliylor  t.  WUbmr% 
64  Id.  186;  Rmifan  y.  Friee,  86  Id.  459. 

ekMHTMumioH  OF  WtUL,  AS  GmBAL  BnL%  is  a  qoeitioQ  for  the  eowl^ 
and  not  for  the  Jiuy :  Warner  r,  MUtenbergetf  83  Am.  Deo.  678;  Taifkr  ▼• 
JOa^,  68  Id.  160. 

Tmm  naaarAL  oabi  is  cmD  and  approred  to  the  upoad  polat  itated  la 
iiMb§if(Uu§,  in,  Omam  r,  Sroms  43  Miak  668. 


Stephenson  u  Osbobmh. 

DoD  OF  SoAmATioN  liADx.  BKrwmr  Husbahd  ahd  Wna  u  evLT  Vjub 
when  made  through  the  agency  of  »  tnietee  aotiog  for  the  wiia^  isi 
when  io  made  ie  binding  alone  npon  the  hnsband  and  tntttaat 

MABaTiT>  WoKAH,  Aa  Oknbral  Rxjjjt,  OAK  Makb  No  Oenrnaoi;  and  ez- 
oeptiona  to  the  rale  nmet  be  oroated  by  poeitiye  law.  She  oannot  re- 
leaae  or  oonyey  her  obinui  on  her  hneband'a  eetate  in  ooaaideratioB  ol 
a  eeparation,  nor  bind  henelf  by  the  oovMiaati  of  her  tnietee  in  a  deed 
of  eeparation. 

▼auxott,  CoN8TRnonoir»  BfiBor,  amd  Duqbabos  of  Oohtraot  abs 
QaywsmD  by  the  law  in  existenoe  at  the  tiaa  it  waa  made.  TIm 
remedy  to  enforce  the  obligation  of  a  ooDtnot  nay  (•  modiliad  wilkeni 
impairing  the  obligation  of  the  oontnwt 
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LnoLATUBB  HAS  PowBB  TO  Cbavoi  giiMri'ioii  IiAWB  Moordiog  ta  iti 
own  viewB  of  policy  and  humani^  ao  as  to  affsot  the  remedy  npon  exki- 
ing  oontractB,  bat  not  to  the  extent  to  render  it  nugatory  or  impraetioa- 
Ue. 

Appeal  from  the  probate  court  of  De  Soto  County.  ThA 
opinioxi  states  the  case. 

White  and  Chalmers^  for  the  appellant. 

Walter  and  Scruggs^  for  the  appeUee. 

By  Court,  Ellbtt,  J.  The  warrant  of  appraisement  of  the 
estate  of  Isaac  Osborne,  deceased,  issued  in  February,  1868, 
commanded  the  appraisers  to  set  apart  to  the  widow  and  chil- 
dren such  personal  property  of  the  decedent  as  was  exempt 
by  law  from  execution.  The  appraisers  disregarded  this  di- 
rection, and  appraised  all  the  personal  property  as  belonging 
to  the  estate.  The  appellee,  the  widow  of  the  decedent,  filed 
exceptions  to  the  action  of  the  appraisers  in  this  respect,  and 
prayed  that  the  matter  be  referred  back  to  them  with  instruc- 
tions to  set  apart  the  exempt  property,  and  the  year's  provis- 
ion, as  contemplated  by  law.  The  appellee  filed  an  answer  to 
the  exceptions,  alleging  that  in  1859  the  decedent  and  the  ap- 
pellee had  agreed  to  live  separate  and  apart,  and  had,  together 
with  J.  P.  Lewis  as  trustee  for  the  said  appellee,  executed  a 
deed  of  separation,  dated  February  6, 1859,  whereby  they  mu- 
tually relinquished  forever  all  claim  to  the  property  of  each 
other.  That  at  the  time  of  the  separation  appeUee  was  poa- 
sessed  of  more  property  than  her  husband;  that  the  home  at 
which  they  were  then  living  belonged  to  her,  and  that  she  still 
owned  it;  that  the  parties  separated  immediately  upon  the 
execution  of  said  deed,  and  afterwards  lived  together  as  man 
and  wife;  that  all  the  stipulations  of  the  deed  were  fiuthfully 
carried  out  and  executed  by  all  parties  during  the  life  of  de- 
cedent, who  died  in  January,  1866«  And  on  the  ground  of 
these  facta  it  is  (lenied  that  appellee  has  any  claim  to  the  ex- 
empt property  or  other  property  of  decedent. 

The  deed  of  separation  is  made  an  exhibit  with  the  forego- 
ing answer.  It  purports  to  be  made  between  Isaac  Osborne 
of  the  first  part,  Jane  Osborne  of  the  second  part,  and  John 
P.  Lewis  of  the  third  part  It  recites  the  marriage  in  July, 
1857,  and  the  agreement  to  separate,  and  then  proceeds  as 
follows:  ^They  have  therefore  agreed  and  covenanted  between 
and  with  tbemaelvefl,  and  with  the  said  John  P.  Lewis,  trustee 
for  the  said  Jane  Osboroei  that  they  will  separata  and  live 
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apart  from  each  other.  And  the  said  party  of  the  first  part 
th^seby  covenants  with  the  other  parties  that  he  will,  and  he 
doth  hereby  forever,  relinquish  all  claim  to  the  property,  real 
and  personal,  of  the  said  party  of  the  second  part  which  b» 
now  or  may  hereafter  have,  in  law  or  equity,  as  her  said  hus- 
band, and  that  he  will  never  attempt  to  exercise  any  right  or 
control  over  her  as  his  wi&.  And  the  said  party  of  the  sec- 
ond part  hereby  covenants  and  agrees  with  the  other  said  par- 
ties that  she  will  and  doth  hereby  forever  relinquish  all  claim 
to  the  property,  real  and  personal,  of  the  said  party  of  the  first 
part  which  she  may  now  or  hereafter  have,  in  law  or  equity, 
as  his  wife." 

There  are  also  clauses  providing  for  the  repayment  to  the 
husband  of  money  advanced  by  him  to  take  up  the  debts  of 
his  wife,  and  tar  a  division  of  the  provisions  on  hand;  but 
these  are  immaterial  to  the  present  case. 

The  deed  purports  to  be  signed  and  sealed  by  all  the  par- 
ties, and  is  acknowledged  by  the  parties  of  the  first  and  second 
part  alone.  They  severally  acknowledged  that  they  signed, 
sealed,  and  delivered  the  deed;  but  on  the  private  examinar 
tion  of  the  appellee,  she  acknowledged  only  that  she  '^  signed '' 
the  deed,  omitting  the  words  "sealed  and  delivered."  In 
other  respects,  the  acknowledgment  is  in  due  form. 

The  appellee  demurred  to  the  answer  to  her  excepti<m8y  and 
on  hearing,  the  probate  court  sustained  the  ezceptionSy  and 
remanded  the  appraisement  to  the  appraisers,  with  instmc- 
tions  to  set  apart  to  the  widow  the  exempt  property  under  the 
law  of  the  28th  of  November,  1865,  or  the  value  thereof,  if  the 
same  had  been  sold;  also  a  year's  allowance  in  provisions,  or 
money  to  purchase  the  same. 

The  appraisers  having  made  their  report  in  pursuance  of 
this  order,  setting  apart  to  the  widow  the  proceeds  of  tiie  ex- 
empt property  which  had  been  sold,  and  making  an  allow- 
ance in  money  for  the  purchase  of  provisions,  the  appdlant 
filed  exceptions  to  the  report,  on  the  ground  that  the  exempt 
property  was  allotted  under  the  act  of  November,  1866,  and 
that  the  allowance  to  the  widow  consumed  the  whole  personal 
estate  of  the  deceased,  the  estate  being  indebted  to  vaiiooe 
persons  for  debts  contracted  before  the  pasai^  of  the  said 
act. 

These  exceptions  were  overruled,  and  the  report  of  the  i^ 
praisers  ccxifirmed  and  approved. 

The  appellant  assigns  for  eraora:  1.  The  allowaiioe  to  ap- 
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pellee  (the  widow  of  the  deoodent)  of  the  property,  exempt 
firom  ezeciitiony  belonging  to  the  estate,  she  having  by  deed 
of  separation,  in  the  lifetime  of  her  husband,  relinquished  all 
claims  upon  his  estate;  2.  The  setting  apart  of  the  exempt 
property  under  the  provisions  of  the  act  of  November,  1865, 
there  being  debts  due  by  the  estate  contracted  before  the 
passage  of  that  act,  and  it  being  incompetent  for  the  legisla- 
ture to  enlarge  the  exemptions  so  as  to  defioat  the  collection 
of  debts  previously  contracted. 

1.  The  first  error  assigned  depends  upon  the  validity  and 
effect  of  the  deed  of  separation. 

This  involves  a  question  that  has  greatly  exercised  the  EDg- 
lish  courts.  Lord  Eldon,  Lord  Eenyon,  and  other  distinguished 
judges  in  the  courts  of  law  and  equity,  have  not  hesitated  to 
declare  that  if  the  matter  were  rea  iniegra,  they  would  not 
rooognize  the  validity  of  any  agreement  for  a  separation  be- 
tween a  husband  and  wife,  and  have  denounced  them  as  a 
violation  of  fundamental  principles  of  public  policy.  But  they 
have  found  the  contrary  doctrine  too  firmly  established  in  the 
courts  by  the  dicta  of  earlier  judges,  long  acquiesced  in,  to 
allow  of  its  being  overturned,  although  the  foundaticm  upon 
which  it  rests  has  been  severely  shaken.  The  ecclesiastical 
courts,  indeed,  treat  all  such  agreements  as  null  and  void,  and 
will  enforce  suits  for  the  restitution  of  conjugal  rights  in  defi- 
ance of  the  conditions  of  deeds  of  separation.  Courts  of  equity, 
even,  will  not  decree  the  specific  performance  of  an  agreement 
to  live  apart,  but  they  will  enforce  the  payment  of  the  allow- 
ances stipulated  in  such  instruments  to  be  paid  by  the  hus- 
band to  his  wife,  and  other  covenants  entered  into  by  him  in 
consideration  of  a  beparation.  But  an  agreement  of  this  char- 
acter made  between  the  husband  and  wife  alone  is  void,  on 
account  of  the  incapacity  of  the  wife  to  bind  herself  by  contract 
or  to  take  anything  by  deed  or  contract  directly  from  her  hus- 
band. Agreements  of  separation  between  husband  and  wife  are 
only  valid  when  made  through  the  agency  of  a  trustee  acting  for 
the  wife.  The  husband  will  in  such  cases  be  bound  by  his 
covenants  or  conveyances  to  the  trustee  for  the  benefit  of  his 
wife,  and  the  trustee  will  be  bound  by  any  covenants  entered 
into  by  him  on  the  part  of  the  wife  to  indemnify  the  husband 
against  liability  for  her  support,  or  for  her  debts,  and  against 
her  claims  on  his  property.  A  married  woman,  as  a  general 
rule,  can  make  no  contract.  She  cannot  be  estopped  by  her 
covenanti  nor  bound  by  her  deed  of  conveyance.    The  exc  ep 
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tions  to  this  role  mast  be  created  by  positive  law.  Thus  by  our 
statutes  a  married  woman  may  purchase  property  with  her  own 
money,  and  may  make  certain  contracts  binding  on  her  sepa- 
rate estate  for  her  support,  or  the  support,  management^  and 
improvement  of  such  separate  property:  Rev.  Code,  336|  arts. 
24,  25.  She  may  convey  her  separate  estate,  real  or  personal, 
by  deed  jointly  with  her  husband,  and  by  implication  she  may 
encumber  it  in  like  manner,  to  the  extent  of  her  income,  for  her 
husband's  debts;  and  in  the  case  of  a  conveyance  of  real  estate, 
at  least  she  will  be  bound  by  her  covenants  of  warranty:  Id., 
807,  art.  4;  335,  art  23.  She  may  relinquish  her  right  of  dower 
in  her  husband's  land,  by  deed  executed  jointly  with  him,  or  by 
herself  alone,  where  the  land  has  been  previously  conveyed  by 
her  husband:  Id.,  313,  art.  32.  But  such  a  release  of  dower 
can  only  be  made  in  aid  of  a  conveyance  by  her  husband  to  a 
third  person.  With  such  exceptions  as  are  stated,  a  married 
woman  cannot  bind  herself  by  any  contract,  nor  can  she  be 
bound  by  the  covenants  of  her  tmstee  in  a  deed  of  separation; 
nor  can  she,  in  consideration  of  such  separation,  convey  <Hr 
release  to  her  husband  her  claims  on  his  estate.  In  support 
of  these  principles,  we  need  only  refer  to  the  authorities,  with- 
out pretending  to  quote  from  them:  Carter  v.  Carter ^  14  Smedes 
ft  M.  69;  MiOe  v.  RiehardSy  34  Miss.  77;  Lord  St  John  v.  Lady 
St.  John,  11  Ves.  626;  MarehaU  v.  BiOJUmj  8  Term  Rep.  645; 
Care&n  v.  Murrayj  3  Paige,  483;  Rogers  v.  Rogers,  4  Id.  616 
[27  Am.  Dec.  84];  2  Story's  Eq.  Jur.,  sees.  1427, 1428;  2  Kent's 
Com.  176;  Shelford  on  Marriage  and  Divorce,  c.  6,  sees.  1,  2; 
Roper  on  Husband  and  Wife,  c.  22,  p.  269,  and  notes;  Clancy 
on  Husband  and  Wife,  c.  4,  p.  897. 

The  case  of  More  v.  Freeman,  Bun.  206,  and  Brighton  v. 
Chapman,  2  Anstr.  345,  are  relied  on  as  authority  for  th«;  posi- 
tion that  the  wife  is  personally  bound  by  a  deed  of  separation. 
But  they  do  not  sustain  such  a  general  proposition.  In  both 
those  cases  bills  were  filed  against  the  trustees  under  the  arti- 
cles of  separation,  by  the  husband,  to  enforce  the  payment  of 
an  allowance  covenanted  by  the  trustees  to  be  paid  to  him  out 
of  property  of  the  wife,  which,  in  pursuance  of  the  terms  of 
the  separation,  had  been  transferred  by  the  wife  to  the  trus- 
tees for  that  purpose.  By  the  rules  of  the  English  chancery, 
a  married  woman,  as  to  her  separate  property,  is  r^^arded  as  a 
feme  sole,  and  has  the  absolute  power  of  disposition  over  it. 
The  transfer  of  any  portion  of  her  property  to  trustees  fior  the 
benefit  of  her  husband  upon  an  agreement  of  separation  aeenw 


Oct.  1866.]  Stephenson  v.  Osbobhb.  363 

to  have  been  considered  in  thoee  cases  free  from  objection, 
and  no  question  was  raised  as  to  her  power  to  make  it.  The 
defense  by  the  trustees  was  rested  in  the  case  of  More  ▼.  Fre^- 
fnan^  mpra^  on  the  ground  that  the  settlement  was  made  by 
duress,  and  in  the  other  case  on  the  ground  that  the  com- 
plainant had  molested  his  wife  contrary  to  his  covenant,  and 
had  thereby  forfeited  his  annuity.  The  case  of  Button  v.  J3u(- 
iofij  3  Pa.  St  100,  is  not  harmony  with  the  general  current  of 
the  authorities,  and  is  at  variance  with  the  former  rulings  of 
this  court  in  the  cases  already  cited. 

In  the  case  now  under  discussion,  the  personal  covenant  of 
the  wife,  made  with  her  husband  and  the  trustee,  that  she  will 
and  doth  thereby  forever  relinquish  aU  claim  to  the  property 
of  the  husband,  is  relied  on  as  opposing  a  bar  to  the  assertion 
of  the  claim.  If  operative  at  all,  it  must  be  either  as  a  cove- 
nant with  her  husband,  having  the  effect  of  a  legal  estoppeli 
or  as  a  release  to  her  husband  of  her  dower  and  distributive 
ehare  of  his  estate;  and  Id  either  aspect  it  cannot  have  the 
offect  contended  for,  and  cannot  operate  either  aa  an  estoppel 
or  as  a  release. 

We  are  therefore  of  opinion  that  the  deed  of  separation  did 
not  preclude  the  appellee  from  asserting  her  clahn  to  the  ea» 
tate  of  her  deceased  husband. 

2.  The  error  assigned  is,  that  the  allotment  of  the  exempt 
property  was  made  under  the  act  of  November  28,  1866, 
whereas  there  were  debts  due  by  the  decedent  contracted  be- 
fore the  passage  of  that  act. 

The  act  alluded  to  (Pamph.,  p.  137)  declares  "that  the 
several  exemption  laws  of  this  state  be  and  are  hereby  so 
amended  that  hereafter  the  following  described  property,  real 
and  personal,  shall  be  exempt  from  seizure  and  from  sale 
under  execution  or  attachment ";  and  then  follows  a  statement 
of  the  property  so  exempt.  The  third  section  of  the  act  pro- 
vides ''  that  all  property,  real  and  personal,  exempted  by  the 
provisions  of  this  act,  upon  the  death  of  the  husband  shall  de- 
scend to  the  widow,  as  the  head  of  the  family,  during  her 
widowhood,  for  the  use  and  benefit  of  herself  and  children,'' 
etc.  The  eighth  section  provides  that  the  act  shall  take  effect 
and  be  in  force  from  and  after  its  passage. 

The  husband  died  in  January,  1866,  after  this  act  took  effect, 
and  the  statute  applied  to  the  case,  unless  there  is  something 
in  the  objection  made  in  regard  to  its  influence  upon  the  rights 
of  the  crediton  of  the  estate  whose  debts  accrued  before  the 
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passage  of  the  act.  And  in  this  view  it  is  insisted  that  the  act 
cannot  consistently  with  fundamental  constitutional  principles 
receive  a  construction  that  would  impair  the  rights  of  the 
creditors  as  they  existed  at  the  date  of  their  contracts. 

Laws  exempting  certain  descriptions  of  property  from  lia- 
bility to  be  taken  in  execution  for  debt  are  founded  in  a  wise 
and  beneficent  public  policy.  The  state  has  an  interest  that 
no  portion  of  its  citizens  shall  be  reduced  to  a  condition  of 
destitution  so  as  to  be  prevented  from  prosecuting  useful  indus- 
trial employments  for  which  they  are  fitted;  and  that  families 
shall  not  be  deprived  by  extravagance  or  misfortune  of  the 
shelter  and  comforts  necessary  to  health  and  activity. 

Nor  is  such  legislation  usually  regarded,  even  when  retro- 
spective in  its  character,  as  obnoxious  to  constitutional  objec- 
tions. There  is  a  clear  distinction  drawn  between  rights  and 
remedies,  between  the  legal  obligation  of  a  contract  and  the 
proceeding  appointed  by  law  for  its  enforcement  Whatever 
belongs  to  the  obligation  of  the  contract,  that  is,  to  its  valid- 
ity, construction,  efiect,  and  discharge,  is  governed  by  the  law 
in  existence  at  the  time  it  was  made,  which  enters  into  and 
forms  a  part  of  it,  and  follows  it  whenever  it  may  be  sought  to 
be  enforced.  But  the  remedy  is  for  the  most  part  the  act  of 
law-making  power,  providing  a  mode  of  redress  for  the  wrong 
occasioned  by  the  breach  of  the  contract.  It  does  not  neces- 
sarily constitute  a  part  of  the  obligation  of  the  contract;  and 
except  in  cases  of  peculiar  character,  it  is  subject  to  the  right 
of  modification  or  repeal,  which  is  the  prerogative  of  the  legis- 
lature: Coffman  v.  Bank  of  Kentuekyj  41  Miss.  212  [post,  p» 
871]. 

We  have  not  met  with  an  authority  in  which  the  consti- 
tutionality of  exemption  laws  has  been  directly  raised  or 
decided,  but  they  are  put  by  judges  of  great  distinction  as 
instances  of  laws  operating  on  the  remedy  only,  which  the 
legislature  may  pass.  Thus  Chief  Justice  Taney,  in  Bronaon 
V.  Kinzicj  1  How.  316,  says:  "Undoubtedly,  a  state  may  regu* 
late  at  pleasure  the  modes  of  proceeding  in  its  courts  in  rela- 
tion to  past  contracts,  as  well  as  future.  It  may,  for  example^ 
shorten  the  period  of  time  within  which  claims  shall  be  barred 
by  the  statute  of  limitations.  It  may«  if  it  thinks  proper^ 
direct  that  the  necessary  implements  of  agriculture,  or  the 
tools  of  a  mechanic,  or  articles  of  necessity  in  hoosehold 
farmtoie,  shall,  like  wearing  apparel,  not  be  Uable  to  ezeou- 
tions  on  judgments.    Regulations  of  this  description  hsv» 
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Always  been  considered  in  every  civilised  community  as 
properly  belonging  to  the  remedy,  to  be  exercised  or  not  by 
«very  sovereignty  according  to  its  own  views  of  policy  and 
humanity.  It  must  reside  in  every  state  to  enable  it  to  secure 
its  citizens  firom  unjust  and  harassing  litigation,  and  to  pro- 
tect them  in  those  pursuits  which  are  necessary  to  the  exist- 
ence and  well-being  of  every  community." 

It  would  be  difficult  to  add  anything  to  the  force  of 
reasoning.  It  was  not,  it  is  true,  a  point  involved  and 
in  the  cause,  but  it  was  assumed  as  an  illustration  of  the  case 
under  discussion.  The  principle  upon  which  the  remarks  of 
the  chief  justice  were  founded  has,  however,  been  estab- 
lished beyond  controvercfy  both  in  the  supreme  court  of  the 
United  States  and  in  this  court.  Where  imprisonment  of  the 
body  of  the  debtor  was  allowed  as  a  part  of  the  remedy  for 
the  enforcement  of  contracts,  it  is  settled  that  legislation 
which  discharges  the  person  of  the  debtor  from  actual  custody 
in  execution,  and  which  releases  his  bail,  who  have  become 
bound  for  his  surrender  of  himself  into  custody,  is  valid  and 
effectual,  and  is  not  in  violation  of  any  constitutional  prin- 
eiple.  In  the  case  of  8twrg€$  v.  Croumtiwfcield,  4  Wheat.  200, 
€hief  Justice  Marshall  says:  '^The  distinction  between  the 
ebligation  of  a  contract,  and  the  remedy  given  by  the  legisla- 
ture to  enforce  that  obligation,  has  been  taken  at  the  bar,  and 
exists  in  the  nature  of  things.  Without  impairing  the  obliga- 
tion of  the  contract,  the  remedy  may  certainly  be  modified 
SB  the  wisdom  of  the  nation  shall  direct.  Confinement  of  the 
•debtor  may  be  a  punishment  for  not  performing  his  contract, 
or  may  be  allowed  as  a  means  of  inducing  him  to  perform  it 
But  the  state  may  refuse  to  inflict  this  punishment,  or  may 
withhold  this  means,  and  leave  the  contract  in  full  force. 
Imprisonment  is  no  part  of  the  contract,  and  simply  to  release 
the  prisoner  does  not  impair  its  obligation." 

Afterwards  this  question  came  up  directly  for  decision,  and 
the  court  in  their  opinion  say:  ''  Can  it  be  doubted  but  the 
legislatures  of  the  states,  so  far  as  relates  to  their  own  process, 
have  a  right  to  abolish  imprisonment  for  debt  altogether,  and 
that  such  law  might  extend  to  present  as  well  as  to  future  im- 
prisonment?   We  are  not  aware  that  such  power  in  the  states 

has  ever  been  questioned This  is  a  measure  which  musi 

be  regulated  by  the  views  of  policy  and  expediency  entertained 
by  the  state  legislatures.  Such  laws  act  merely  upon  the 
temedy,  and  that  in  part  only.    They  do  not  take  away  tba 
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entire  remedy,  but  only  so  £ur  as  imprisonment  fonns  a  part 
of  saoh  remedy '':  Moion  y.  JTatle,  12  Wheat  370.  The  same- 
qaestion  was  befixre  this  court  in  the  case  of  Brcum  y.  DiUa- 
hunty^  4  Smedes  &  M.  713,  in  which,  in  reply  to  the  position, 
that  file  rights  of  the  plaintiffs  became  yested  under  the  law 
as  it  stood  at  the  time  of  the  execution  of  the  bail  bond,  and 
could  not  therefore  be  impaired  by  a  subsequent  law,  it  wa» 
held  that  the  mere  imprisonment  of  a  debtor  as  a  means  of 
enforcing  payment  belongs  to  the  remedy,  and  does  not  reach 
the  contract,  nor  impair  its  obligation. 

In  reference  to  other  cases  belonging  to  the  same  general 
class,  the  supreme  court  of  the  United  States  haye  said:  ''It 
is  within  the  undoubted  power  of  the  state  legislatures  to  pase 
recording  acts,  by  which  the  elder  grantee  shall  be  postponed 
to  a  younger,  if  the  prior  deed  is  not  recorded  within  the* 
limited  time;  and  the  power  is  the  same  whether  the  deed  ifr 
dated  before  or  after  the  passage  of  the  recording  act.  Though 
the  effect  of  such  a  law  is  to  render  the  prior  deed  fraudulent 
and  yoid  against  a  subsequent  purchaser,  it  is  not  a  law  im- 
pairing the  obligation  of  contracts.  Such,  too,  is  the  power 
to  pass  acts  of  limitations,  and  their  effect  Reasons  of  sound 
policy  haye  led  to  the  general  adoption  of  laws  of  both  de- 
scriptions, and  their  yalidity  cannot  be  questioned  ":  Jackson 
y.  Lamphirey  3  Pet  290.  The  doctrine  here  stated  has  beei> 
approyed  by  express  adjudication  in  this  state,  and  recording 
acts,  applicable  to  judgments  already  obtained,  haye  been  held 
not  to  impair  the  obligation  of  the  contract  by  operating  upon 
the  remedy,  although  new  conditions  were  imposed  upon  the- 
party,  without  the  obseryance  of  which  he  would  lose  his  right 
already  acquired:  Tarjley  y.  Homer ^  9  Smedes  &  M.  310. 

If  the  legislature  may  take  away  the  right  to  imprison  the 
person  of  the  debtor  which  existed  at  the  date  of  the  con- 
tract, and  at  the  time  judgment  was  obtained  upon  it  in  a> 
court  of  law,  and  may  discharge  him  from  custody,  and  re- 
lease his  bail  after  his  body  has  been  actually  taken  in  execu- 
tion, it  would  seem  to  be  difficult  to  frame  an  argument  against 
the  right  of  the  legislature  to  exempt  a  portion  of  the  prop- 
erty of  the  debtor  from  liability  to  execution  for  his  debts,  and 
to  make  such  exemption  apply  to  pre-existing  contracts. 

The  legislature  exerdses  this  power  according  to  its  owu 
yiews  of  humanity  and  sound  policy.  But  it  is  not  without 
its  proper  limit,  and  it  may  be  abused.  Byery  party  is  enti- 
tled to  an  adequate  and  ayailabie  remedy  for  the  enforcement 
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of  his  coDtractSi  and  any  legislation  which  impairs  the  valne 
and  benefit  of  the  <Sontraot,  though  professing  to  act  upon  the 
remedy,  would  impair  its  obligation.  It  is  not  competent  for 
the  legislature,  under  color  of  an  exemption  law,  so  to  obstruct 
the  remedy  upon  contracts  as  to  render  it  nugatory  or  im- 
practicable. An  abuse  of  the  legislative  discretion  in  this 
respect  would  demand  the  interposition  of  the  court.  We  do 
not  undertake  to  intimate  what  would  amount  to  such  abuse; 
such  a  question  would  be  one  of  great  delicacy  and  difficulty. 
We  only  mean  to  say  that  the  power  of  the  legislature  over 
this  subject  is  not  unrestricted  by  the  constitution,  and  that 
cases  may  arise  in  which  it  might  be  the  duty  of  the  judiciary 
to  arrest  its  exerdse:  NetfUt  y.  Bank  of  Port  Oibaon^  6  Smedes 
A  M.  628;  Britcoe  y.  AnleUtt,  28  Miss.  871  [61  Am.  Dec.  668]; 
Cigman  y.  Ba/iik  of  KetUuehy^  41  Id.  212  [pose,  p.  871]. 

We  think  the  court  below  did  not  err  in  directing  the  ex- 
empt property  in  the  case  to  be  allotted  to  the  widow  under 
the  act  of  Noyember,  1866. 

Let  the  decree  be  affirmed. 


VjAmerr  ov  ^""  ■■-■■■-  loa  ob  Rnrsonsa  SDAaAmmi  See  Mertebk 
r.  iVqple^  S5  Am.  Deo.  003^  and  note  668;  Peopie  t.  Jftfraie,  88  Id.  644;  Jfe- 
Emmm  t.  PMOps,  87  Id.  488;  Sa^kt  ▼.  Samlet,  68  Id.  906^  and  note  212. 

OOOmUflXB  OV  l*^A»»-nm  WOMAV  AXM  VOID  AT  CoiCllON  LaW:  DoiMn  T. 

BMard,  66  Am.  Deo.  425;  and  aee  Maek^  y.  Love,  86  Id.  138»  and  note  144; 
W§Ubnd  r.  OUcoip  ttc  B.  B.  Co.,  S»  Id.  748;  Tak  ▼.  Dederer,  78  Id.  226, 


Loci  OcnramAonni  at  Tna  Coktiuot  was  Mads  DKnEBiairis  What 
OoaTBAOt  WASt  and  the  ha.fwi  at  the  time  the  enforcement  is  aoaght  pre- 
aoibea  the  remedy:  H^erUn  ▼.  8huinder/er,  86  Am.  Dec  608. 

Tbe  rmxacsFAL  oabi  n  Grna>  and  approved,  as  it  respeote  the  validity  of 
Vgreementi  for  leparation  between  hnahind  and  wife,  in  Oarkmd  ▼.  Oarlandf 
60  liiii.  716;  JSTomm  ▼.  Harden,  62  Id.  874;  and  ia  dted  to  the  point  that ' 
eonsfcitational  oonrention  hae  no  more  power  than  a  legielatore^  and  is  Urn- 
Hid  to  pvel]mfaiary»  temporary,  and  proviaional  legialationy  in  Lawmm  ▼• 
Ji^fiieg,  47  Id.  707.  It  la  dted  in  Johmon  y.  FlOOer,  64  Id.  630,  as  being 
owmledinXeiil^  y.  PUjppe,  49  Id.  790,  so  far  aa  it  holds  that  the  legisla* 
tore  bae  poirar  to  materially  increase  the  amoont  of  property  withdrawn 
iiom  lialalitt  to  the  owner'a  debts.  And  see  Bailey  y.  FiU  Gerald,  66  Id. 
688^  where  w  oonaideratums  which  prevailed  with  the  coort  to  overrole  the 
lodgment  in  this  respect  are  stated. 

Deem  avb  AoBjmixsm  Bnwtui  Husband  ahd  Wm  tor  Sepaba- 
rum,  — It  baa  frequently  been  niged  against  deeds  of  separation  between 
hoabaad  and  wife  that  it  is  against  pnblio  policy  to  allow  parties  sostaining 
ttat  relatioQ  to  vary  their  datiee  and  responsibilities  by  entering  into  an 
^grsement  wUdi  contemplates  a  partial  dissolntion  of  the  marriage  contract: 
See  OoodWa  ▼.  CMkrtm,  4  Day,  8481  861;  CoUm  v.  Ltmff,  22  Barb.  103; 
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I><mehm»qiuUe  t.  ZhmOnniquau,  1  Mo.  060;  8L  Jcki^  t.  BL  Mkn^  11  Ve>.  090. 
And  it  was  deolaied  by  tlie  oonrt  in  NoMh  Cfcrolina  tfaaife  aktidles  of  wpar»» 
tion  between  bosbuid  and  wif e,  wbetfaer  entered  into  before  or  after  the 
■epaxationf  are  against  law  and  public  policy,  and  therefore  Toid:  OoOin»  t. 
CoiUna,  1  Phill.  Eq.  153.  This  doctrine  ia^  however,  ^[oestioned  in  the  recent 
caee  of  SpoHteyr.  Sparta,  Oi  K.  0.  627.  It  has  been  repeatedly  held  that  a 
mere  contract  between  hnsband  and  wile  for  fatore  aeparatiflQ  is  against 
pnUic  policy  and  void:  Oain  t.  Poor,  3  Met  (Ky.)  607;  Ski^pmm  t.  Bimpaon, 
4  Dana,  140;  Weaimeaik  t.  Weaimaath,  I  Dow  ft  O.  619;  Proder  t.  RoUnaon, 
36  BeaT.  829;  Awmifmima,  3  Kay  ft  J.  382.  Bat  it  has  long  been  settled  in 
Bngland  that  a  deed  of  separation  between  hnsband  and  wife,  entered  into 
through  the  medhun  of  a  trnstee,  will  be  upheld  and  enforced,  if  followed  by 
immediate  separation,  or  if  separation  has  preyiously  taken  phbce:  See  Comp- 
ton  ▼.  CoUbuon,  2  Brown  Ch.  377;  Jee  ▼.  Thurlow,  2  Bam.  ft  0.  546;  Wibon  t. 
Wilaon,  1  H.  L.  Gas.  538;  In  re  Beaamt,  L.  R.  11  Ch.  Div.  508;  &  C,  L.  R. 
12  Ch.  Dhr.  606^  626;  Qitiba  v.  Harding,  L.  B..  5  Ch.  336;  HamtUtm  ▼.  Rector, 
L.  B..  13  Eq.  611.  And  a  legal  and  proper  coyenalit  in  a  separation  deed  will 
be  enforced  in  a  court  of  equity,  although  other  covenants  in  the  deed  may 
be  illegal:  Hamilton  ▼.  Beetor,  L.  R.  13  Eq.  511;  Merryweather  v.  Jonea,4Giff. 
499.  In  this  country,  the  courts  have  not  gone  to  the  same  length  as  the 
English  courts  in  sanctioning  deeds  of  separation  between  husbead  and  wife. 
But  questions  respecting  their  validity  have  arisen  in  many  of  the  states; 
and  it  has  frequentiy  been  decided  that  it  is  competent  and  admissible  for 
husband  and  wife,  through  the  intervention  of  a  trustee,  to  enter  into  articles 
of  separation,  by  which  the  husband  makes  provisicn  for  the  support  of  the 
wife,  by  allowance  or  otherwise,  and  the  agreement  is  to  be  deemed  valid 
both  at  law  and  in  equity:  See  Nkkola  v.  Palmer,  6  Day,  47;  WeOa  v.  BtoaH,  9 
Cal.  479;  SterUng  v.  BierUng,  12  Ga.  201;  PhUlipa  v.  Mtpera,  82  HL  67;  Jfefee 
V.  ReynMa,  26  Iowa,  678;  Lmtd  v.  Lomd,  4  Bush,  463;  KremaXberg  v.  Aremei- 
h&rg,  52  Md.  553;  Faaa  v.  Daria,  113  Mass.  255;  2>«Mmi  v.  Dulton,  30  Ind.  462; 
Dupre  V.  Reka,  66  How.  Pr.  228;  &  C,  7  Abb.  K.  C.  266;  Mam  v.  H^Oeri, 
38  Hun,  27,  30;  Oarver  v.  MUlfr,  16  Ohio  St  627;  Hi^mtr  v.  H^hter,  64  P^ 
8t  110;  Bawera  v.  Oark,  1  Phila.  661;  Kega  v.  Keya,  11  Heisk.  425;  R/AerU 
V.  FriOfy,  38  Tex.  219;  Bquxrea  v.  Sqidtea,  53  Vt  208;  8.  C,  38  Am.  Rep. 
668. 

In  California,  it  is  expressly  provided  that »  husbaad  and  wife  may  agree 
in  writing  to  an  immediate  separation,  and  may  make  provision  for  the  sup- 
port of  either  of  them  and  of  their  children  during  such  separation.  And  the 
mutual  consent  of  the  parties  is  a  sufficient  consideration  for  such  an  agree- 
ment: CaL  Civ.  Code,  sees.  159,  160.  An  agreement  of  separation  is  of  no 
effect  unless  the  parties  sre  separated  when  the  agreement  is  entered  into^ 
or  tbey  separate  afterward  in  pursuance  of  the  agreement:  AUen  v.  Affikk, 
64  How.  Pr.  380;  S.  C,  10  Daly,  509;  WeOa  v.  Stout,  9  CaL  479;  Pw  v. 
Daiaia,  113  Mass.  255.  But  when  a  separation  has  actually  taken  place,  or 
when  it  has  been  fully  decided  upon,  and  the  articles  contemplate  a  suitable 
provision  for  the  wife  and  children,  or  an  equitable  and  suitable  divisi<m  of 
the  property,  the  benefits  of  which  both  have  enjoyed  during  the  covertursb 
no  principle  of  public  policy  is  disturbed  by  such  agreements.  On  the  con- 
trary, if  they  are  fair  and  equal,  and  are  not  the  result  <^  fraud  or  coereion, 
abundant  reasons  may  be  found  for  supporting  them  in  their  tendency  to  put 
an  end  to  controversies,  to  prevent  litigation,  and  to  give  to  the  wife  an  in- 
dependence in  respect  to  her  support  which  without  some  such  arrangement 
she  could  not  have  under  the  circumstances:  Cootey,  C.  J.,  ill  RttaiiaB  v. 
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BcMaO,  37  JSUAl  563,  571;  and  Me  SwUaer  r.  Siekaer,  t6  Or»tt  674^  582; 
ffarMerger  ▼.  il/per,  31  Id.  62,  (K>.  So  the  validity  of  deede  of  separttttoD 
bae  been  affirmed  in  the  stipreme  eonrt  of  the  United  Statea;  and  it  ia  held 
that  s  covenant  by  a  hoBbtind  for  the  nmintenanoe  of  the  wife  i^nn*^mA  ja  a 
deed  of  aeparation  between  them,  throng  the  medhun  of  tmateee^  where  the 
consideration  ia  apparent,  ia  valid,  and  will  be  enforced  in  eqnity  if-  it  i^ 
pean  that  the  deed  was  not  made  in  contemplation  of  a  fntnre  poaaible  aepi^ 
ration,  bat  in  respect  to  one  which  was  to  occur  immediately,  or  for  the 
continuance  of  one  that  had  already  taken  place:  WaObtr  v.  WaOxr,  9  WalL 
743^  751.  A  court  of  equity  will,  at  the  idttanoe  of  the  trnatee  for  the  bene- 
fit of  the  wife,  enforce  proviaions  mode  by  the  husband  for  her  benefit^  and 
will  give  him  a  right  of  action  against  the  trustee  for  any  breach  of  the  eon- 
tract  by  the  wife:  OaOtiTki  v.  Levy,  22  Barb.  67;  Butm  v.  Vamgktm,  5  Alh.  Pr., 
N.  S.,  269;  8.  C,  8  Keyes,  345.  But  it  should  be  observed  that  both  courts 
of  law  and  equity  will  refuse  to  recogniib  the  validity  of  voluntary  deeds  of 
separation  so  f!ftr  as  they  undertake  to  xulease  the  partiea  from  the  duties 
alkd  obligatioas  resultil^  from  the  msurliage  eontnct:  Hard^  v.  SmUh,  186 
Mass.  328;  ^etntf  v.  Beard,  65  Cal.  864|  Kremelberp  v.  Kremdberf^,  62  Md. 
663,  563;  Speck  v.  Danman,  7  Mo.  Ap^  166;  Moan  v.  Btmm,  58  Ind.  194. 
Nor  will  an  agreement  for  separation  be  snstidBBd  if  it  be  the  result  of  taad 
or  duress:  MUier  v.  IftOfr,  16  Ohio  St.  527;  i2b6eritoii  v.  BoberUom,  26  law^ 
860»  864.  But  an  agreement  by  a  husband  for  his  wife's  supporli  made  pend^ 
ing  divorce  proceedings,  if  absolute^  and  fettered  with  no  condition  to  arise 
oat  of  the  divoroe,  is  not  necessarily  void:  SehnMUiig  v.  Doetlmerf  10  Mo. 
App.  873;  compare  PhUBp$  v.  J%orpe,  10  Or.  495;  Orom  v.  Chrtm^  58  K.  H. 
873;  SiOmm  v.  StUmm,  46  Conn.  15;  EOborri  v.  Fidd,  78  Pa.  81 19A. 

It  has  genenlly  been  held,  as  in  the  prmoipal  case^  that  an  agreement  of 
separation  made  between  husbsnd  and  wife  atone^  without  the  intervention 
of  A  trustee,  is  utteriy  void:  See  Orofmif  v.  MeKkm&g^  80  Barb.  47;  iforyon 
V.  PoUer,  17  Hun,  403;  iffimpton  v.  ifflnqwon,  4  Bina^  140;  AmAmt  v.  JMk^  18 
]U«di.  157,  160;  PUaif  v.  ifiyer^  82  DL  67.  But  such  agmnsbts  hM» 
been  sustained  without  the  intervention  of  trustees:  SamdaU  v.  BtmdtUi,  87 
Midt^563;  add  w^  DeOtcnghT,  Dejfti^wyft,  29  Hun,  592;  Oarpmkr  y.  O^brnn, 
102  K.  T.  662;  DOUitffer  v.  Dmiger,  86  Fa.  St  857;  AfcUns  r.  Dko$n.  II 
Md.  29,  40;  /oust  v.  ClifUm,  101  U.  B.  225,  229. 

After  the  septtation  of  husband  aiid  iHfe  in  poianaaos  of  aa  agreement  be- 
tween them,  if  the  wife  subsequently  rstmns  for  tte  purpose  of  rtfuming 
her  dutiea  md  privileges  as  a  married  woman^  and  is  received  by  the  hua- 
battd  m  Ids  wife,  the  ptevions  agreement  to  live  separate  is  at  an  end,  and 
the  bond  given  for  the  separate  maintsnanee  fiUls  with  the  agreement:  Shtl' 
Ikar  V.  Or«0Orr,  2  Wend.  432;  HUner^^  AfpeeO,  54  Pa.  8t  110;  Oarkmd  v. 
Otar/Md,  50  Miss.  694;  Willi  v.  SUmi,  9  OaL  479,  498;  BUtdk^  v.  Mulbmt^, 
L.  R.  7  Bq.  843;  ad  the  subsequent  abandonment  of  the  husband  by  the 
wife  doea  not  Mviv«  the  bond,  or  the  Ugal  lialnlt^  of  the  husband  to  aflbrd 
her  a  separate  maistennoe:  SkMnr  v.  Or^gory^  2  Weftd.  422.  ReeonmTi^- 
tidB  immediately  afltf  the  aseestieaof  the  deed  of  eepamtioa  takes  aiw»y 
an  tte  oondderatioii  f or  the  arttiements  therefaii  JMr  v.  ^imMi  20  WalL  81. 
Add  if  the  hmtaiA  «bA  wife  are  onee  oiore  living  under  the  same  root  the 
eonrt  Wffl  held  *  ttstter  of  lair  tha*  thdre  JamreoortofHatioii,  and  will  not 
consider  Oe  ^pMtiioa  whitlur  thsj  aotoaUy  dshaUt  or  <M)enpy  tht  saBse  roo^ 
H.  T.  Sup.  Ot;  19  N.  T.  Week.  Dig.  846.  U  tte  ssparation  be  hitended 
during  lif e^  il  is  held  tha*  the  offer  of  the  husband  to  oehabit  with  hia  wile 
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97;  the  wife  has  m  right  to  abide  Ij  tiie  tenna  of  flie  agnemflnl^  and  to  to> 
fuse  to  return  to  her  hiuhaad:  WaUaee  ▼.  BameU^  41  Id.  92;  Matm  t.  Eui^ 
htri^  38  Hm,  27.  And  the  right  of  the  wife  to  recover  flie  aapaiata  rapport 
prorided  for  is  not  impaired  bj  an  abaolnte  diToroe  gmted  the  wife  for  the 
miaoondnet  of  the  hnaband,  espeotany  where  aneh  decree  d  divorce  «nin%iii^ 
no  proviaion  for  the  wife's  rapport:  Cbrpoiler  t.  Odmrn^  102  K.  T.  6S2;  and 
see  BUhe  t.  Cooper.  7  Seig.  k  B^  flOO;  CRath  t.  FotMt^  1  K.  Y.  State  Bap. 
90;  MovroUr.  JTomO;  L.  Bb  6  Fko.  ft  D.  98.  Ooo^aie  ^OeeT.  Wfmm^  19 
Oiaj,  SS22. 

A  Tolnntary  aeparation  haa  been  held  no  defenaa  to  a  daim  for  alimony  on 
diyoroe:  WUmm  t.  YF2boii»  40  Iowa»  280.  Bat  in  an  aotioa  by  tte  wife  for  di- 
Toroe  on  the  ground  of  croelty,  an  agreement  for  aeparation  made  two  years 
previoasly»  after  tiie  acts  of  onulty,  and  after  aotoal  aepaiation»  and  snbstan> 
tiaUy  complied  with  by  the  hnabend*  waa  held  to  be  s  valid  defense:  SqiArm 
T.  iSgwiv^  83  yt.  206)  &  a»  88  Am  Hop.  6ea»  The  doetrine  of  thia  caae  iS| 
however,  repodiated  by  tiie  snpreme  ocort  of  Bhode  Isbnd  in  Fo&iksk  ▼.  Fo§- 
did,  20  Beporter,  882;  holding  that  aktidea  of  aeparation  agreed  and  acted 
upon  are  not  per  se  a  bar  to  a  aoit  f  or  a  divorce  oa  groonda  ezistmg  at  tiie  time 
of  the  aeparation.  And  aee  Bogtn  t.  Bogenp  4  Plsige^  518.  It  is  no  defense 
to  an  action  on  the  agreement  fer  aeparation  that  the  wife  haa  ceaaed  to  be 
chaste:  Bradkif  t.  Bradkgt  L.  R^  7  Fro.  ft  D.  237.  And  a  ccnTeyanoe  by 
the  husband  to  a  tmstee  for  the  nse  of  his  wife  on  the  execntion  of  artielea 
of  separation  will  not  be  act  aside  on  accoont  of  the  rabseqnent  adnltety  of 
the  wife  while  liying  apart  from  her  hoaband:  Dkoom  t.  DisoN^  23  K.  J.  Bq. 
316;  a  a,  24  Id.  133;  and  aee  Zliter  t.  ZMer,  36Id.  49,  87;  OhoHetmrik  t. 
H<A,  L.  IL  9  Ex.  88^  40.  So  a  Tolvntary  ooTonant  by  the  hnaband  in  » 
deed  of  separation  for  the  rapport  of  the  wife,  made  with  foil  knowledge  of 
the  letter's  adnltety,  is  not  avoided  by  a  decree  of  absobite  divorce  obtained 
at  the  instance  of  tiie  hnsband,  and  may  still  be  enforced:  J&emetey  t. 
Kremdberg^  52  Md.  563.  And  a  Tohmtary  deed  of  aeparation  is  no  bar  te  a 
fona  /id$  application  for  adxrorce  on  the  groond  of  in^otency:  J.  Q,  ▼.  ff»  Q^ 
83  Id.  401. 

F^roviaions  in  an  agreement  for  separation,  by  ^Hiioh  tiie  fether  renoaaosa 
to  the  mother  his  right  to  the  children,  are  not  neceasarily  Tcid  aa  agidaal 
public pdlii^:  iferoeln T.  People,  25 Wend.  64;  &a,  36  Am.  Dec  668; ifOni 
T.  AJUek,  64  How.  Fr.  380;  8.  0.,  10 Daly,  509;  and  the  agreement  maybe 
valid  as  to  the  wife^  although  proviaiona  aa  to  tibe  children  be  Tcid:  Id.  As 
to  the  oostody  of  children  nnder  modem  English  separation  deede^  aee  /» te 
JSeeaiK,  L.  B.  11  CSl  IHt.  508;  &  C,  L.  B.  12  Id.  606;  ffmd  t.  Smd,  tt 
L.  T.  R.,  N.  &,  802;  &  O.,  20  Beporler,  95. 

Where  articles  of  separation  between  hnaband  and  wife  provide  for  a  ape- 
dfio  som  as  alimony  to  the  wife  during  her  life^  it  doea  not  oeaae  on  fhedealii 
of  the  hnaband:  Oarmm  t.  Mwrraff^  3  Faig^  483;  SttvUom  t.  Aratfni.  77  Mc 
873.  Kor  does  a  deed  of  separation,  aa  a  rule,  a£foot  the  properly  ri^ita  ef 
the  BorviTor:  See  R&xd  t.  fTotse^  13  Iowa,  50;  Coon^  t.  Wcadbrnm^  83  Hd. 
320;  iSfporl*  T.  5paHb,  94  K.  0. 527;  OuOeftwy  ▼.  ifi^Mvd;  95  Id.  281;  W^ 
km§  T.  Watklmi,  7  Terg.  283;  McAUder  t.  Nimmgm',  64  Ho.  26L  And  it 
does  not  releaae  the  sorviving  husband  from  the  obUgation  to  boryhiavifet 
Seanr.  CMdeg.  41  Mich.  590;  8m^Y.  Bmm^  58  Ala.  89;  Obmiiwtan  v. 
Btairdm,  98 Ifaasi  588;  BmMamT.  Bm$r4,  UObn.  B^  9.  a» 841 
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(41  mnrnvn.  tdLj 
ov  HouMDi  ov  Bnxi  ov  BzoBAvaa  Db4Wv  di  (hn  BiAn^ 
pftyabia  ia  aaotbert  aie  goffumtd  1^  flie  laiwi  of  Um  hitar. 
FuLvu  io  Pboixugb  Box  ov  Rzosavoi  at  Urn  or  PAnmr  by 
DEAWSft  to  origmal  liolder  ii  wifHrnwit  to  put  the  dxmww  on  inqniy, 
and  to  lead  bim  to  notioe  of  flie  tnnaf or  of  tho  hSJUf  and  moli  jgmymmX 
tiMagh  made  after  matorily,  ii  no  defoBia  against  tlie  liolder. 
OmoT  ov  KoncB  of  PiMynCT  or  Bill  or  Bxobavoi  n  to  Oitb  Nonai 

totlle  nartiea  to  the  bill  of  ili  dUiooor.  and  ia  — fih^***  if  aiflMd  Inr  the 


ov  Ftenvr  ov  Box.  ov  BzoBAvaa  indocwd  bj  n  bank  may  be  adf- 
drooMd  to  ita  oaahier. 

AonoN  on  a  bill  of  exohango.    The  opinion  ftetas  tho  oanw 

/.  Z.  Oeorge^  for  the  plaintiflh  in  error. 

John  W.  C.  Waimm^  for  the  defendant  in  error. 

By  Court)  Handt,  C.  J.  This  action  was  brought  on  a  bUl 
of  exchange  drawn  at  Graysport,  in  this  state,  by  F.  E.  Willis, 
payable  to  and  indorsed  by  Hilary  Talbert,  on  McRea,  Coff- 
man,  &  Co.  of  New  Orleans,  Louisiana,  and  indorsed  by  J.  H. 
Van  Ctdin,  cashier,  and  J.  H.  Palfrey,  cashier.  It  was  brought 
against  the  drawer  and  Talbert  and  Cofifaian,  and  judgment 
was  rendered  against  them;  but  the  writ  of  error  is  sued  out 
in  the  name  of  the  defendant  Willis  alone. 

The  case  is  brought  up  on  a  bill  of  exceptions  taken  to  the 
action  of  the  court  below  in  orerruling  the  defendants'  motion 
for  a  new  trial.  The  grounds  of  that  motion  are:  1.  That  the 
court  excluded  certain  evidence  ofTered  on  the  part  of  the  de- 
fendants; and  2.  That  the  yerdict  was  not  sustained  by  the 
evidence. 

The  first  error  here  assigned  is  the  exclusion  of  the  evi« 
dence  referred  to  in  the  motion  in  the  court  below. 

This  evidence  was,  in  substance,  that  the  bill  sued  on  was 
given  to  McRea,  Coflhian,  &  Co.  to  settle  a  balance  claimed  to 
be  due  them  from  the  drawer,  Willis,  which  was  composed  of 
two  and  one  half  per  cent  for  advancing  moneys  for  the  drawer, 
and  two  and  one  half  per  cent  for  accepting,  and  eight  per 
cent  for  loan  of  moneys  and  for  acceptances  of  bills  of  ex- 
ehange  for  and  on  aooount  of  the  drawer;  and  further,  that 
after  the  maturity  of  the  bill  it  was  paid  to  McRea,  Coflman, 
A  Ca  by  an  agent  of  the  drawer,  which  agent  was  ignorant 
that  ilio  bill  had  been  negotiated  and  asaijied 
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The  billy  though  drawn  in  this  Btate^  was  payable  in  Lou- 
isiana, and  was  indorsed  before  maturity  to  the  bank  of  Ken- 
tucky. The  rights  of  the  holder  are  therefore  |iot  governed 
by  the  law  of  this  state,  which  would  have  allowed  the  defense 
set  up  on  a  negotiable  instrument  payable  in  this  state;  but 
are  governed  by  the  general  principles  of  the  commercial  law 
which  prevail  in  the  state  of  Louisiana.  And  the  defense  of 
failure  of  illegality  of  consideration,  arising  in  virtue  of  pro- 
visions of  our  laws,  is  not  available  in  an  action  on  such  a 
bill  brought  by  a  bona  fide  indorser  of  it  without  notice:  Fel- 
lows V.  HarriSy  12  Smedes  &  M.  462;  Ernanuel  v  White^  84 
liiss.  56  [69  Am.  Dec.  385].  The  evidence  offered  as  to  the 
usury  of  the  transaction  was  therefore  properly  rejected. 

As  to  the  alleged  payment  by  the  drawer  to  the  acceptors 
after  maturity,  it  appears  by  the  evidence  in  the  record  that 
it  was  made  after  the  bill  had  been  negotiated  to  the  Bank  of 
Kentucky,  and  the  proposed  evidence  shows  that  it  was  after 
its  maturity.  If  paid,  it  was  without  the  production  of  the 
bill,  which  itself  was  sufficient  to  put  the  drawer  on  inquiry, 
and  to  lead  him  to  notice  of  the  transfer  of  it;  and  if  he  paid 
it  without  the  production  of  the  bill,  it  was  gross  negligence, 
and  must  be  considered  as  done  in  his  own  wrong.  Certainly 
such  a  payment  cannot  affect  the  rights  of  the  holder,  for  it 
was  the  duty  of  the  drawer  to  require  the  production  of  the 
bill  before  paying  the  money  due  on  it. 

The  second  error  assigned  is,  that  the  evidence  is  not  suffi- 
cient to  support  the  ver^ct;  and  tmder  this  assignment  it  is 
insisted,  in  the  first  place,  that  there  was  no  evidence  that  the 
notice  of  dishonor  of  the  bill  was  sent  to  the  proper  post-office 
of  the  drawer. 

The  position  is  founded  in  mistake  in  point  of  fact.  The 
record  shows  that  the  notice  to  the  drawer  was  sent  to  Grays- 
port,  in  this  state;  and  the  bill  of  exceptions  shows  that  it  was 
admitted  by  the  defendants  on  the  trial  that  that  was  the 
proper  post-office  of  the  drawer  in  1855,  when  the  bill  was 
protested. 

2.  tt  is  objected  that  the  notice  was  sent  to  Hopkinsville, 
Kentucky,  addressed  to  Van  Culin,  cashier,  when  it  should 
have  been  given  to  him  at  New  Orleans,  where  he  resided  at 
that  time. 

The  record  shows  that  the  ^Ul  was  the  property  of  the  Bank 
of  Kentucky,  and  that  it  was  indorsed  for  collection  by  Viui 
Culin  as  cashier  of  that  bank,  and  that  M  the  tim«  df  Hm 
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maturity  he  had  ceased  to  be  an  officer  of  the  bank,  but  re- 
dded in  New  Orleans;  that  the  notice  was  addressed  and  sent 
on  the  next  day  after  the  protest  to  Van  Colin,  cashier,  at 
Hopkinsville,  and  were  taken  from  the  post-office  there  by  the 
officer^ of  the  Bank  of  Kentucky  on  the  day  they  reached 
there  by  mail,  and  were  transmitted  by  mail  on  the  next  day 
to  the  drawer  and  first  indorser.  It  appears  that  the  notices 
were  addressed  to  Van  Colin  at  Hopkinsyille  by  the  notary 
at  New  Orleans  by  the  iostroction  of  the  cashier  of  the  Bank 
of  Louisiana,  who  was  the  holder  of  the  bill  for  collection,  and 
who  was  the  last  indorser  on  it. 

The  notice,  then,  was  in  fact  giyen  to  the  last  indorser  in 
New  Orleans,  who  caosed  notices  to  be  sent  to  his  prior  in- 
dorser at  the  place  from  which  he  received  it  for  collection, 
and  the  notices  were  actoally  received  there  by  the  bank,  and 
were  doly  transmitted  to  the  drawer  and  first  indorser.  It  is 
inunaterial  by  what  hand  the  notices  were  placed  in  the  post- 
ot&ce  at  Hopkinsville.  It  is  sufficient  that  they  were  signed 
by  the  notary,  an  officer  whose  duty  it  was  to  make  the  pro- 
test, and  who  was  empowered  to  give  notice  for  the  holder: 
Story  on  Bills,  sec.  388.  If  the  notice  had  been  given  to  Van 
Colin  in  New  Orleans,  he  could  in  all  probability  have  done 
nothing  more  than  to  communicate  it  to  the  Bank  of  Ken- 
tacky;  and  that  was  done  by  the  notary.  It  was,  then,  use- 
less to  give  him  notice;  for  he  had  been  acting  in  the  matter 
only  as  agent,  and  his  agency  had  ceased.  The  notice  sent  to 
the  bank  was  therefore  proper  for  her  own  protection,  and  to 
enable  her  to  transmit  the  notices  received  by  her  so  as  to  fix 
the  liability  of  the  drawer  and  first  indorser. 

It  is  said  that  if  the  bank  was  the  real  holder,  the  notice 
should  have  been  given  to  her,  and  not  addressed  to  Van  Culin 
as  cashier.  Substantially  it  was  addressed  to  the  bank  by 
being  addressed  to  her  cashier;  and  it  was  received  by  the 
bank  as  if  it  had  been  formally  addressed  to  her,  and  that  is 
aU  that  was  necessary;  for  the  object  of  the  notice  to  her  was 
that  she  might  protect  herself  by  transmitting  notices  to  the 
prior  parties. 

Again:  it  is  said  that  the  bank  should  have  given  notice  in 
her  own  name  to  the  prior  parties  to  the  bill.  The  object  of 
the  notice,  so  for  as  those  parties  were  interested,  was  to 
apprise  them  that  the  bill  had  not  been  paid,  and  the  notices 
signed  by  the  notary,  an  officer  authorized  by  law  to  perform 
that  duty,  were  certainly  sufficient  for  that  purpose.    And  if 
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the  banky  after  receiving  notioe  of  the  dishonor  of  the  bill,  waa 
authorized  to  give  notioe  to  the  prior  parties,  and  that  would 
have  been  sufficient  to  charge  them,  it  was  clearly  sufficient 
i^  in  due  time,  she  transmitted  to  them  the  notices  received 
bjr  her  from  the  notary,  signed  by  him  and  addressed  tolhem; 
tar  there  could  be  no  more  certain  or  solemn  mode  of  inform- 
ing them  of  the  fact  that  the  bill  had  not  been  paid  than  tho 
certificate  of  the  officer  whose  duty  it  was  to  proteet  it 
Let  the  judgment  be  affirmed. 

OuroLAot  OF  AcomoR  or  Box  of  Bi0BAa«i  u  QonBHSD  sr  Lkw  «f 
tiie  pboe  of  payiMot:  Etmt  v.  Skmdart,  77  Am.  Dm.  79l  aai  tee  aolt  87| 
Jbiomiel  ▼.  WVie,  Se  Id.  S86;  Sku^Mt  t.  Prmi,  78  Id.  794)  and  aacoftbUe 
insimiiMiti  gHunUj  aie  gofwntd  liy  Hm  Uw  of  llio  (laoo  wbere  Hiqr  aw 
oipnalymadopaTaUo:  Clt^i^Awnra'w.  Wmt,  8Bia.41S|  Lmgbf.Emik^t 
tn  Id.  SE87. 

Kcraoa  or  Dnaovoa  of  pramlHOfj  doK  ^HibI  fafiflknts  Mte  v.  ITaii^ 
ii^lBRi  79  Am.  Dto.  600^  aod  aolo  S61. 

SntAHGiR  TO  Bill  or  Ezohahob  cumn  Om  Nonas  ov  Dnansoat 
BraU^fitrd  r.  Wimam$,  74  Am.  Dm.  650. 

Tke  raxscKFAL  oabk  IB  oiTKDtothepoanttfaatthoiomedydoMnolnioM 
Mrily  constitate  a  part  of  tho  oUigsfeioa  of  a  oootraotk  and  !■  nibjool  to  tbo 
fight  of  modification  or  repeal,  which  is  the  prerogattre  of  the  legiilatare»  la 
Skp^mm  ▼.  OsUnTie,  41  Min.  128,  131;  Ditrmdut  ▼.  fiftoka,  41  Id.  434. 
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Smith  v.  Ibwdt. 

Nora  Hahbmt>  bt  ScAinm  ov  iJMnAsmni 
WILL  sov  n  DmiTiD  ov  thkk  Dxmisi  of  the  bar  of  the  stetato  bj 
aa  aOowaaoo  m  s  probafte  oourt  of  a  domand  agalnat  the  oftata  of  a 
daoaaaed  Joinl  nakor,  and  paymanti  made  tharaon  1^  tha  adminiatralor 
of  aaoh  daoaaaed  makar. 


AcnoN  upon  a  profmiiMHy  note.    The  opinion  itatee  the 


Douglas  and  Oage^  tot  the  plaintift  in  error. 

E.  B.  Ewing^  for  the  defendants  in  error. 

By  Conrt,  HoucsSy  J.  This  was  a  suit  npon  a  promissory 
note  against  two  of  three  joint  makers,  the  third  being  dead. 
One  of  the  defendants  was  not  served  with  process,  and  the 
other  pleaded  the  statute  of  limitations  as  a  defense.  To  avoid 
this  the  plainUff  relied  npon  a  payment  made  within  ten  years 
before  snii  The  evidence  showed  that  after  the  decease  of  the 
third  maker  the  note  had  been  presented  for  allowance  in  the 
probate  court  against  his  estate,  and  the  allowance  was  in- 
dorsed on  the  note  as  follows:  *^  Allowed  vs.  the  estate  of  S.  B., 
18th  July,  1859,  $554.64,  balance  of  one  third  of  the  note." 
The  note  Iras  drawn  payable  in  six  months  after  date,  and 
was  dated  the  20th  of  September,  1847.  Pajrments  had  been 
made  by  the  deceased  in  his  lifetime,  in  the  year  1849,  but 
there  had  been  no  payment  by  either  of  the  other  makers 
within  ten  years,  and  at  the  time  of  the  alkmanoe  the  note 
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stood  barred  as  against  all  three,  unless  taken  out  by  the 
operation  of  the  statute  by  the  payments  made  in  1849  and 
before;  and  when  this  suit  was  begun  the  statute  had  run  as 
against  the  defendants,  unless  the  allowance  had  prevented 
the  bar. 

The  determination  of  the  latter  point  will  dispose  of  the 
case.  There  is  no  express  acknowledgment  by  the  adminis- 
trator of  the  existence  of  the  debt,  nor  any  new  promise  to 
pay  it.  He  merely  omits  to  avail  himself  of  t])e  ^t^tiite  as  a 
defense  against  the  allowance;  the  court  decidep  that  the  debt 
is  a  subsisting  demand  against  the  estate,  and  makes  the  allow* 
ance,  which  is  a  judgment.  He  makes  no  voluntary  pajrment 
of  the  note  in  his  character  of  peisaonal  representative  of  the 
deceased  maker.  The  note  was  joint  and  several  under  the 
statute.  By  the  death  of  one  party  all  community  of  interest 
between  him  and  the  other  joint  makers  from  which  any 
agency  could  be  implied  had  ceased  to  exist.  The  adminis- 
trator was  not  the  representative  or  the  agent  of  the  other 
makers  for  any  purpose.  He  had  no  power  as  such  to  create 
a  new  debt,  even  against  the  estate,  much  less  against  the 
either  parties.  His  duty  was  to  collect  the  debts  of  the  estate, 
and  pay  such  demands  as  should  be  allowed  against  the  es- 
tate when  so  ordered.  Between  him  and  the  defendants  here 
there  was  no  kind  of  privity. 

Without  undertaking  to  review  all  the  authorities,  which 
are  numerous  and  somewhat  conflicting,  upon  the  effect  of 
partial  payments  in  reference  to  the  statute  of  limitations,  it 
will  be  sufficient  to  declare  our  opinion  to  be  that  this  allow- 
ance did  not  revive  nor  continue  the  debt  as  against  the  other 
makers,  nor  prevent  the  statute  running  against  them:  Slater 
V.  Lawsonj  1  Barn.  &  Adol.  396;  Hathaway  v.  Haskell^  0  Pick. 
42;  Smith  v.  TWnasncI,  9  Bich.  44;  Angell  on  Limitations,  sec. 
262;  Shoemaker  v.  Benedict,  11  N.  Y.  176  [62  Am.  Dec.  95]. 

In  Craig  v.  Callaway,  12  Mo.  94,  both  joint  makers  ^  ere  still 
living,  and  a  payment  of  interest  had  been  made  by  the  surety 
on  account  of  the  principal  debtor  before  the  statute  bar  had 
been  attached;  and  it  is  therefore  widely  distinguishable  from 
this  case.  It  has  been  held  that  a  part  payment  by  an  admin- 
istrator will  be  binding  on  the  party  making  it,  there  being  an 
implication  to  that  effect  from  the  peculiar  provisions  of  the 
statute;  and  that  a  part  payment  by  one  of  several  joint  con- 
tractors will  bind  all  the  rest,  when  the  parties  are  living,  rest- 
ing on  the  principle  that  a  payment  by  one  is  a  payment  for 
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All,  the  one  aoting  virtpally  ae  agent  for  the  reei:  Foster  y. 
Starkeyj  12  Cueh.  825;  WhUecmb  v.  Whitneif,  2  Doug.  664; 
Wyatt  y.  Hudson^  8  Bing.  309;  Craig  y.  CaUawajfj  12  Mo.  94. 
The  words  of  the  statute  are,  that  "  nothing  contained  in  the 
two  preceding  sections  shall  alter,  take  away,  or  lessen  the 
effect  of  a  payment  of  any  principal  or  interest  made  by  any 
person '':  Key.  Code  1855,  p.  1053,  sees.  12-14.  This  leayes  the 
effect  of  the  payment  to  be  determined  by  the  general  law 
as  it  stood  before  the  passage  of  the  act,  and  it  may  reason- 
ably be  understood  to  mean  any  person  who  is  competent  in 
law  to  make  such  payment,  and  thereby  bind  the  other  joint 
contractors,  and  one  who  does  make  such  payment  as  his  own 
yoluntary  act. 

J  We  are  not  inclined  to  extend  the  application  of  this  doc* 

trine  any  further  than  these  cases  haye  gone,  nor  is  it  neces* 
sary  here  to  giye  our  sanction  to  them.  In  Shoemaker  y. 
Benedict^  11  N.  Y.  176  [62  Am.  Dec.  95],  this  subject  is  elab- 
orately considered,  and  the  doctrine  of  the  cases  which  haye 
followed  the  decision  in  Whitcomb  y.  Whiting j  stfpra,  expressly 
oyerruled,  Denio,  J.,  dissenting,  but  agreeing  with  the  rest  of 
the  court  that  such  payments  made  by  one  of  the  joint  con- 
tractors after  the  statute  bar  had  run  was  not  binding  on  the 
other  parties.  We  haye  no  hesitation  in  concurring  w|th  that 
opinion  thus  fiur.  Any  joint  priyity  or  implied  agency  must 
then  be  considered  as  terminated:  BeU  y.  Morrison,  1  Pet.  373; 
Athins  y.  TVedgold^  2  Bam.  &  C.  23;  Van  Keuren  y.  Parmaleej 
2  N.  Y.  523  [51  Am.  Dec.  322].  Whether  this  note  was 
barred  or  not  at  the  time  when  this  allowance  was  made,  there 
was  no  yoluntary  payment  made  by  the  administrator,  as  thcL 
representatiye  of  the  deceased  party,  that  would  haye  the 
effecty  on  any  principle  of  implied  agency,  priyity  of  contract, 
or  otherwise,  to  create  a  new  contract,  or  to  continue  the 
former  liability  beyond  the  time  of  the  statute  bar.  A  debt 
might  yery  well  be  allowed  by  a  probate  court,  the  adminis- 
trator merely  waiying  or  omitting  to  plead  the  statute  of  limi- 
tations. The  court  would  only  haye  to  consider  whether  or 
not  the  debt  was  a  subsisting  demand  against  the  estate;  and 
when  once  allowed,  the  demand  becomes  a  judgment,  which 
the  administrator  is  bound  to  pay  when  so  ordered  by  the 
court.  To  hold  that  this  could  take  the  case  out  of  the  opera- 
tion of  the  statute  as  against  the  other  parties,  in  reference  to 
whom  the  debt  had  stood  barred  for  many  years,  would  be 
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going  far  beyond  any  aathority  that  has  been  adduced,  and 
beyond  any  sound  and  just  principles  of  law. 
The  judgment  is  reversed,  and  the  cause  remanded. 

The  other  judges  concurred. 


Pmiiisi  oa  AflSirowLiiMaaaT  or  Qhb  ow  SimuL  Maths  or  Fsom^ 
SOBT  Kors  doM  not  obargs  flie  oo-maken:  Briteoe  t.  AfJteMf  61  Am.  Dm. 
568;  and  Me  note  657. 

Taxt  Patmxiit  uroK  Joorr  jam  Sstxeal  Kors  Madi  st  Om  Makxi 
does  nol  effMt  the  others' right  to  plead  the  statute  of  limitatians:  Shoemaker 
T.  Bemdkt,  62  Am.  Dec.  95,  and  see  note  101. 

FUBHiTATioii  OF  Gladi  aoadibt  Estati  Siofs  Bnnmrb  of  SrAnm 
OF  IjMXTATXOirs  vs  CALiFOBifBA:  BedteU  T.  Sehver,  68  Am.  Deo.  237,  and 
note  256;  oompare  Oarriger  v.  WJdttmgton,  72  Id.  212. 

Tsa  FsmoiPAL  oabi  is  DismrauxsHiD  in  OomUff  qf  Vernon  etc,  ▼.  Stetmui, 
64  Mo.  411,  holding  that  part  payment  apon  a  bond  by  the  administntor  of 
eae  of  the  Joint  makers  within  the  statatory  period  will  pcorwit  the  lumiBg 
of  tha  statato  of  limitations  in  favor  of  the  remainder. 


Nbwman  V.  Hook. 

If7  XlSiOUll.  90V.] 

Iv  Oansa  that  SaaaiFF  mat  Pass  Trlb  to  Psbsoval  Paomrrr  by  a 
lery  and  ssle  vnder  ezecntion,  he  mnst  aetnally  seise  the  proper^,  so 
as  to  be  able  to  deliver  possession. 

To  CkammvTE  'Bbiqftwl  nr  Pad,  there  mnst  be  an  admission  fatoonsistsnt 
with  the  olaim  set  np,  an  aotion  by  the  other  party  npon  such  admission 
and  an  tnjary  to  him  by  allowing  the  admission  to  be  disproffod. 

Action  founded  upon  an  interpleader. 

H.  C.  Hayden^  for  the  appellant. 

B.  B.  E%ringj  Hochadayy  and  Bdch,  for  the  respondent. 

By  Court,  Lovblacs,  J.  This  action  is  founded  upon  an 
interpleader  filed  by  the  plaintiff,  Newman,  in  a  suit  of  at- 
tachment commenced  by  Hook  against  one  A.  J.  Moore  in  the 
Callaway  circuit  court.  The  interplea  claims  certain  personal 
property  Jevied  on  in  the  attachment  suit  as  the  property  of 
Moore.  The  evidence  shows  that  in  1860  the  sheriff  of  Calla- 
way County,  by  virtue  of  divers  executions  against  Moore, 
levied  upon  certain  real  estate  and  personal  property,  includ- 
ing  the  property  in  controversy,  and  sold  the  same.  The 
property  in  question  consists  of  certain  hotel  furniture  then 
;ing  to  Moore,  dnd  used  in  a  certain  hotel  in  the  town  of 
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Fulton,  known  as  the  Moore  Hotel.  The  sheriff  in  his  evi- 
dence says  that  he  levied  upon  the  Moore  Hotel  and  the  furni* 
ture;  that  he  never  took  the  furniture  into  possession,  nor  did 
he  have  it  at  the  place  of  sale;  that  he  sold  the  hotel  and  fur- 
niture at  the  court-house  over  in  the  town  of  Fulton,  and  that 
William  T.  Moore  and  one  Locke  became  the  purchasers;  that 
he  had  not  the  property  in  possession  at  the  time  of  the  sale, 
nor  did  he  deliver  the  possession  to  the  purchasers  either  at 
that  time  or  afterwards.  The  evidence  does  not  show  whether 
the  property  was  sold  along  with  the  hotel,  or  whether  it  was 
sold  separately,  but  the  same  parties  became  purchasers  of 
all. 

W.  T.  Moore  and  Locke  afterwards  sold  the  hotel  and  fur- 
niture to  Newman,  the  plaintiff,  and  A.  J.  Moore,  who  up  to 
that  time,  it  seems,  had  been  living  in  the  hotel,  pointed  out 
the  furniture,  and  when  he  moved  away  left  this  fdmiture  at 
the  hoteL    This  was  substantially  the  evidence. 

Several  instructions  were  given  and  refused  on  both  sides, 
and  the  case  was  submitted  to  the  jury,  who  found  for  the 
plaintiff,  and  judgment  entered  up  accordingly;  to  reverse 
which  the  case  is  brought  here  by  appeal. 

It  will  be  unnecessary  to  notice  any  of  the  instructions  given 
or  refused  on  either  side.  There  are  but  two  questions  pre- 
sented by  the  record:  1.  Did  the  sheriff's  sale  pass  the  title  to 
the  hotel,  furniture  to  William  T.  Moore  and  Locke?  and  2. 
If  any  title  was  left  in  A.  J.  Moore  after  the  sheriff's  sale,  are 
those  claiming  under  him  estopped  from  setting  up  that  title 
by  virtue  of  the  acts  of  A.  J.  Moore  in  pointing  out  this  prop- 
erty to  the  plaintiff,  or  otherwise  recognising  the  validity  of 
the  sheriff's  sale? 

In  order  that  a  sheriff  may  pass  title  to  personal  property 
by  virtue  of  an  execution  sale,  there  ought  to  be  a  levy,  a  sale, 
and  a  delivery  of  the  property;  and  to  constitute  a  levy  under 
our  statute,  there  must  be  an  actual  seizing  of  the  property. 
Under  the  title  ''Executions,"  Rev.  Code  1855,  sec.  74,  it  is 
provided  that  the  word  ^^levy,"  as  used  in  this  act,  shall  be 
construed  to  mean  the  actual  seisure  of  the  property  by  the 
officer  charged  with  the  execution  of  the  writ;  and  tlds  court, 
in  the  case  of  TMdl  v.  StemmonSy  15  Mo.  448,  held  that  a 
sheriff  must  actually  seize  the  property  on  b^  fieri  fadat  before 
he  can  sell;  and  that  seems  to  be  the  plain  and  unequivocal 
meaning  of  the  statute.  The  evidence  in  this  case  fidls  to  show 
that  the  sheriff  was  ever  at  the  house  where  the  property  was^ 
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or  that  he  ever  saw  it,  or  that  he  pretended  in  any  way  U> 
have  it  under  his  control.  It  was  not  present  when  it  was- 
sold,  nor  did  he  attempt  to  give  possession  to  the  purchaser. 
It  does  not  appear  to  have  been  sold  separately  from  the  hotel 
building.  It  was  all  sold  at  the  same  time  and  place,  and  to- 
the  same  parties.  It  would  be  dangerous  in  the  extreme  to* 
permit  sheriffs  to  pass  the  title  to  personal  property  upon  such 
sales  as  this  appears  to  have  been.  The  property  of  debtora 
would  be  sold  at  a  ruinous  sacrifice  and  their  debts  left  un- 
paid. Purchasers  would  not  bid  freely  on  property  that  they 
had  no  opportunity  of  examining,  and  especially  when  the 
sheriff  was  unable  to  deliver  possession,  to  obtain  which  might 
result  in  a  lawsuit  that  would  cost  the  worth  of  the  property. 
We  think  it  very  clear  that  W.  T.  Moore  and  Locke  acquired 
no  title  to  the  personal  property  in  question  by  reason  of  the 
sheriff's  sale.  On  this  point,  however,  there  was  no  error,  for 
the  second  instruction  asked  by  the  defendant,  and  given  by 
the  court,  correctly  stated  the  law. 

In  the  second  place,  we  will  examine  and  see  whether 
those  claiming  under  A.  J.  Moore  are  estopped  from  asserting 
his  title  by  virtue  of  the  declarations  and  acts  of  Moore. 
There  is  doubt  but  a  party  may  be  estopped  from  setting 
up  his  title  to  personal  property  when  he  has  permitted  a  third 
person  to  deal  with  it  as  his  own,  and  h^s  encouraged  strangera 
to  believe  that  that  third  person  was  the  owner,  and  these 
strangers  acting  upon  this  encouragement  have  acquired  rights 
in  the  property;  then  the  real  owner  will  be  estopped  from  as- 
serting his  right  against  such  persons  as  have  acquired  a  title 
or  an  interest  by  reason  of  his  encouragement,  for  the  simple 
reason  that  it  would  be  a  fraud  to  permit  him  to  assert  hia 
claim  against  a  party  who  had  been  induced  by  his  admissiona 
or  acts  to  acquire  an  interest  in  the  property  which  he  would 
not  otherwise  have  done.  In  Darrell  v.  Odell,  3  Hill,  219,  it 
is  laid  down  as  the  rule  in  cases  of  estoppel  in  pais  that  there 
must  be:  1.  An  admission  inconsistent  with  the  evidence  pro> 
posed  to  be  given  or  the  claim  offered  to  be  set  up;  2.  An  ac- 
tion by  the  other  party  upon  such  admission;  8.  An  injury  ta 
him  by  allowing  the  admission  to  be  disproved.  This  rule  waa 
adopted  by  this  court  in  the  case  of  Taylor  v.  Zepp^  14  Mo.  482. 

In  the  case  at  bar,  the  plaintiff,  without  consultipg  A.  J. 
Moore,  or,  so  far  as  the  evidence  shows,  even  having  any  con- 
versation with  him  at  all,  purchased  the  hotel  and  furniture* 
from  W.  T.  Moore  and  Locke;  and  after  the  purobase  t^as  jm^ 
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feci,  so  £Eur  as  the  evidence  shows,  he  went  to  the  hotel,  where 
A.  J.  Moore  was  then  residing,  and  Moore  pointed  out  the  hotel 
{umitore.  The  question  is,  whether  this  estops  Moore  or  his 
creditors  from  asserting  Moore's  claim  to  the  property.  This 
branch  of  the  case  is  purely  equitable,  and  the  issue  ought  to 
have  been  fairly  stated  to  the  jury.  The  court  below  in  the 
first  instruction  offered  and  its  own  motion  tells  the  jury  that 
it  was  necessary  for  Moore  to  consent  to  the  sale  from  W.  T. 
Moore  and  Locke,  or  to  recognize  the  same.  Now,  there  may 
be  a  vast  deal  of  difference  between  consenting  to  a  sale  before 
it  is  made  or  while  it  is  being  made,  and  recognizing  the  fact 
of  the  sale  after  it  is  made.  If  A.  J.  Mooro  had  been  present 
when  the  sale  was  made,  consenting  to  it,  and  thereby  dis- 
claiming title  himself  and  inducing  the  plidntiff  to  purchase, 
there  would  be  strong  reasons  in  the  absence  of  fraud  for  es- 
topping his  creditors  from  setting  up  his  title.  But  the  mere 
&ct  that  he  simply  acquiesces  in  the  sale  made  by  a  stranger 
of  his  property  ought  not  to  conclude  him  from  setting  up  his 
title  afterwards,  unless  he  had  full  knowledge  of  his  title  at 
the  time  he  yielded  the  possession.  The  doctrine  of  estoppels 
prevents  parties  from  proving  the  truth,  because  they  have  be- 
fore that  either  said  or  acted  fEdsehoodSy  and  third  persons 
have  acquired  rights  upon  the  faith  of  those  falsehoods  being 
true,  and  their  rights  cannot  be  destroyed  by  disproving  these 
former  statements.  Now,  what  former  statements  did  Moore 
make  to  mislead  this  plaintiff  in  his  purchase?  That  ques- 
tion, at  least,  ought  to  have  been  submitted  to  the  jury.  If 
Moore  had  made  any  former  admission  with  regard  to  his  title 
calculated  to  mislead  the  plaintiff,  and  that  did  mislead  the 
plaintiff,  in  his  purchase  by  inducing  him  to  believe  that 
Moore  had  no  tiUe,  then  Moore's  creditors  are  estopped,  and 
that  is  the  very  issue  the  jury  ought  to  have  found.  But  this 
question  was  not  submitted  to  the  jury,  or  at  least  not  prop- 
erly submitted;  for  the  instruction  given  by  the  court,  and  be- 
fore alluded  to,  was  calculated  to  induce  the  jury  to  believe 
that  the  sale  would  be  just  as  bitiding  if  recognized  by  Moore 
after  it  was  made  as  it  would  be  if  induced  bv  him. 
The  cause  is  reversed  and  remanded  for  nirther  triaL 

The  other  judges  concurred. 


What  CoNsnnms  Vaud  Lkyt  urov  PaoPKBrT;  Brmm  ▼.  Fn^  65  Am^ 
Deo.  S30^  and  note  3d3;  Tc^  t.  Manh9e,  73  Id.  610.    Offioir 
Aimfaiflh  OT«r  Iht  prd^ttriy:  €food€  v.  Donj^mlri;  76  Id.  606. 
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NioxsaiTT  OF  Lett  to  SusftJJH  EzBOunoii  Salb:  Hamblen  v.  ffambtmf. 
69  Am.  Deo.  358,  and  note  862. 

To  Ck>K9TrrnTB  Valid  Lxvt  ov  Pbbsohal  Pbopbbit,  the  oiBoer  mnel  ee 
deal  with  it  ae  to  oomtitate  him  a  treepaaeer  without  the  protection  of  tho 
ezeoation:  Davidson  v.  Waidron,  83  Am.  Deo.  206,  and  note  216. 

Seizubi  IB  Indibpeiibabijb  to  Enabub  Shxbivv  to  Sill  Lahd  and  Teal 
a  Yalid  title  in  the  porohaaer:  EOioU  v.  KnoO,  74  Am.  Deo.  519. 

Thb  fbinoipal  gasb  is  arriD  to  the  first  point  stated  in  the  §iflhim».  In 
Dtmgltmw.  Orr,  68 Ifa  676;  aad$T.  Siepkeni,  6S Id.  02L 


Sawtbb  V.  Hannibal   bto.  Bailboad  Company. 

[S7  Miaaooai.  MA.] 
nA»»neM  OV  Pabbbioibb  ABB  VOT  Ibbubebb  OF  TKBiB  Savbtt,  and  art 
not  reapoDsible  where  all  reaaonaUa  oare,  akill  and  dUigenoei  pmdenoe 
and  foreaighti  ha^e  been  employed.  They  are  not  liable  for  mere  acci- 
dent in  the  abaenoe  of  any  want  of  that  degree  of  care  and  pmdenoe 
whidh  the  law  requires. 

iBBIKDOnONB  8B0ULD  BOT  BB  80  FbAMBS^  HOB  GrnOT  ABD  BSFimBD^  aa  tO 

exdnde  from  the  Jury  the  oonsSderation  of  the  pointa  which  are  fairly 

taiaed  by  the  evidence. 
Tbavbbbb  Jubob  n  not  CtoMfBTBBT  WmrBBB  TO  Pbotb  misbehavior  in  tte 

Jnry. 
Amouht  of  Vbboict  IB  Impbopbblt  Mabb  vf  where  eaoh  J«ror  names  a 

certain  anm,  and  the  aggregate  of  the  anma  specified  is  divided  by  the 

number  of  the  jury. 
BzoBBBrvB  Daxaobb^  instanoe  of  verliot  set  aaide  on  groond  oi 

AcnoN  for  damages  for  injuries  to  the  plaintifT  caused  bj 
the  alleged  negligence  of  the  defendant.  The  material  fiMts 
are  stated  in  the  opinion. 

Carr  and  H.  M.  and  A.  H.  Vorie$^  for  the  appellant. 

By  Court,  Holmes,  J.  The  cause  of  action  is  based  wholly 
on  tiie  ground  of  negligence.  A  new  trial  is  asked  mainly  for 
the  reasons  that  the  court  below  erred  in  the  giving  and  refus- 
ing of  instructions,  and  that  the  damages  were  excessive.  It 
is  also  urged  that  there  was  misconduct  in  the  jury  respecting 
the  manner  in  which  the  verdict  was  made  up.  The  allega- 
tion of  negligence  in  the  petition  was,  that  the  ^in  of  cars  was 
precipitated  into  the  Platte  River,  and  the  plaintiff  injured,  by 
the  negligence  and  unskilliulness  of  the  officer  or  agent  em- 
ployed by  defendant  to  manage,  conduct,  or  run  the  same  od 
the  night  of  the  third  day  of  September,  1861,  whilst  mnning 
carelessly,  recklessly,  and  at  full  speed  when  danger  was  or 
should  have  been  apprehended;  that  the  railioad  was  at  the 
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time  defectiyo  and  insufficienty  by  reason  of  the  bridge  over 
the  Platte  Riyer  having  been  burned  down  and  destroyed  be- 
tween one  and  five  o'clock  of  the  afternoon  preceding;  and  that 
by  reason  of  such  negligence  and  unskillfulness  of  the  agent 
or  officer  of  defendant  so  as  aforesaid  running,  managing, 
and  conducting  the  said  train  of  cars,  and  by  reason  of  said 
defect  and  insufficiency  in  the  railroad  and  bridge,  the  plain- 
tiff suffered  the  injuries  complained  of.  The  answer  denied 
all  negligence,  and  alleged  in  substance  that  the  bridge  had 
been  burned  down  by  the  public  enemy  a  few  hours  previous 
to  the  passing  of  the  train;  that  the  section  agents  along  the 
road  in  that  part,  whose  duty  it  was  to  watch  the  condition  of 
the  track,  had  been  overawed  and  driven  off,  so  that  no  notice 
of  the  burning  of  the  bridge  had  come  to  the  knowledge  of  the 
officers  in  charge  of  the  train;  and  that  the  defect  or  insuffi- 
ciency of  the  road  complained  of  was  not  a  negligent  defect  or 
insufficiency. 

It  is  clear  from  the  evidence  that  there  was  no  other  defect 
or  insufficiency  in  the  bridge  or  the  railroad  than  what  arose 
from  the  fact  that  the  bridge  had  been  burned  down  by  the 
public  enemy  a  few  hours  previous  to  the  passing  of  the  train. 
The  accident  happening  solely  in  consequence  of  the  bridge 
having  been  destroyed  in  this  manner,  it  is  plain  that  this  was 
not  what  is  ordinarily  understood  by  a  defect  or  insufficiency 
in  a  railroad.  The  question  of  negligence  that  was  really  in 
issue  in  this  trial  must  be  regarded  as  having  reference  solely 
and  exclusively  to  the  acts  and  conduct  of  the  officer  who  had 
charge  of  the  train  upon  that  occasion.  There  was  much  evi- 
dence and  some  argument  in  the  case  touching  the  operations 
of  the  public  enemy,  the  insurrectionary  state  and  condition  of 
the  country,  the  military  orders,  and  the  policy  of  the  govern- 
ment with  regard  to  keepmg  the  railroad  open,  the  propriety 
of  the  action  of  the  railroad  comjMuiy  in  continuing  to  run 
passenger  trains  when  the  railroad  and  trains  were  threatened 
with  danger,  the  duty  of  the  company  to  take  all  passengers 
who  offered  to  go  on  the  road,  and  the  risks  which  passengers 
voluntarily  undertook  in  the  face  of  dangers  known  to  them, 
and  for  which  they  were  to  be  held  alone  responsible.  This 
kind  of  evidence  was  not  pertinent  to  the  issue,  and  it  should 
properly  have  been  excluded. 

The  question  was  not  whether  the  train  should  have  been 
run  at  all  on  that  day,  but  whether  there  was  any  such  negli- 
genoe,  or  want  of  care,  prudence,  and  foresight,  on  the  part  of 
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tho  officer  who  was  engaged  in  running  and  conducting  the 
train  on  the  particular  occasion  as  would  render  the  defend- 
ant liable  for  damages  for  the  injuries  sustained  by  a  passen- 
ger; and  on  this  issue  the  acts  and  doings  of  the  public  enemy 
were  in  no  otherwise  important  than  as  showing  when  and 
how  the  bridge  was  destroyed,  and  that  it  was  done  by  a 
power  beyond  the  control  of  the  defendant,  or  of  the  officer 
in  charge  of  the  train,  or  that  it  was  burned  down  at  such  a 
time  and  under  such  circumstances  that  they  might  and  ought 
to  have  had  knowledge  of  it,  and  so  were  to  be  held  responsi- 
ble for  their  ignorance  of  the  fact,  as  amounting  to  that  degree 
of  negligence,  or  want  of  care,  diligence,  and  foresight,  which 
the  law  required  of  them.  It  is  a  well-established  rule  of  the 
law  of  carriers  of  passengers  that  where  an  accident  and  in- 
jury occur  by  reason  of  the  breakage  of  carriages,  cars,  or 
machinery,  or  by  reason  of  any  defect  of  construction,  or  any 
insufficient  condition  or  state  of  repair  of  the  railroad  or  its 
bridges,  these  facts  alone  import  some  degree  of  negligence, 
and  make  a  prima  fade  case  of  negligence  for  the  plaintiff 
sufficient  to  shift  the  burden  of  proof  upon  the  defendant:  2 
Oreenl.  Ev.,  sec.  222.  And  when  the  simple  facts  were  shown 
that  a  railroad  bridge  was  down,  and  that  the  train  was  pre- 
cipitated into  the  chasm,  and  the  plaintiff  injured,  it  may  be 
said  that  a  prima  facte  case  for  the  plaintiff  was  made  out. 
On  that  evidence  alone  there  Would  certainly  appear  to  be  a 
negligent  defect  or  insufficiency  in  the  railroad;  but  when  it 
was  made  to  appear  further  that  th^  bridge  was  down  by  rea- 
son of  the  sudden  inroad  and  hostile  act  of  the  public  enemy, 
and  not  by  reason  of  any  deficiency  6t  ccvistrtiction  or  any 
insufficiency  in  the  condition  and  state  of  repair  of  the  road, 
that  prima  fade  case,  so  far  as  resting  upon  thid  gi^und  alone, 
was  completely  rebutted  And  disproved.  The  only  question 
that  would  remain  for  inquiry  under  this  petition  would  be, 
whether  there  had  been  any  negligence,  or  Wont  of  proper 
care,  diligence,  skill,  and  foresight,  on  the  part  of  the  con- 
ductor  or  officer  engaged  in  running,  managing,  and  conduct- 
ing the  train.  There  was  no  allegation  of  negfigence  in  any 
other  officer  or  agent  of  the  company  on  this  occasion,  whether 
engineer,  station  agent,  or  section-mAn.  The  e^ddnce  tended 
strongly  to  show  that  the  men  whose  duty  it  Was  to  watch 
the  condition  of  the  road  in  that  part,  and  repitnrt  any  insuffi- 
ciency, had  been  driven  off  by  hostile  *armed  ban^  of  tbs 
enemy,  so  that  they,  as  well  As  other  peMms  in  thd  neigh- 
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borhood  who  had  knowledge  of  the  fact,  were  afraid  to  risk 
their  Uvea  by  nndertakiiig  to  inform  the  agents  of  the  com- 
pany to  the  east  of  the  bridge  of  the  fact  that  the  bridge  had 
been  destroyed;  and  no  such  information  had  reached  them. 
The  inquiry  was  thus  narrowed  down  to  the  actual  conduct  of 
the  conductor  of  the  train  <m  such  facts  as  he  knew  or  might 
have  learned  by  any  reasonable  diligence  in  making  inquiries. 
In  a  case  of  this  kind,  it  is  only  on  the  ground  of  actual  neg- 
ligence that  even  a  carrier  of  pass^igers  is  to  be  held  liable; 
the  burden  of  proof  is  on  the  plaintiff;  and  he  must  establish 
the  fact  of  negligenoe  by  competent  evidence,  otherwise  he 
cannot  recover.  Carriers  of  passengers,  not  being  insurers  of 
their  safety,  are  not  responsible  where  all  reasonable  care,  skill 
and  diligence,  prudence  and  foresight,  have  been  employed: 
2  Greenl.  Ev.,  sec.  222;  Story  on  Bailmrats,  sec.  602;  Bed- 
field  on  Railways,  328-329,  and  notes;  Hdbrook  v.  Utica  and 
Schenectady  B.  R.  Co.,  12  N.  Y.  236  [64  Am.  Dec.  602].  They 
are  not  liable  for  mere  accident  at  misadventure  any  more 
than  for  the  act  of  God  or  the  public  enemy,  for  any  sudden 
convulsion  of  nature,  or  an  unknown  or  unf<»reseen  destruc- 
tion, or  an  unknowable  insufficiency  of  some  part  of  the 
railroad.  In  addition  to  this,  there  must  be  some  actual  neg- 
ligence, or  want  of  strict  care,  diligence,  and  foresight.  As  to 
what  constitutes  such  care,  diligence,  and  foresight,  or  what 
shall  be  the  standard  of  judgment  in  such  cases,  the  law  does 
not  seem  to  have  defined  any  positive  and  unbending  rule. 
Various  expressions  are  used  by  different  authorities.  The 
terms  "utmost,"  "strictest,"  "all  human,"  "extraordinary," 
have  been  employed;  and  it  has  been  said  by  very  high  au- 
thority that  "when  carriers  undertake  to  carry  persons  by 
the  powerful  and  dangerous  agent  of  steam,  public  policy  and 
safety  require  that  they  be  held  to  '  the  greatest  possible  care 
and  diligence ' ";  and  that  "  any  negligence  in  such  cases  may 
well  deserve  the  epithet  of  '  gross ' ":  Philadelphia  etc.  R,  R.  Co. 
V.  Derbyj  14  How.  468.  These  are  very  strong,  but  somewhat 
indefinite,  terms.  Numerous  decisions  have  held  that  the  mat- 
ter of  negligence,  or  care  and  prudence,  is  in  some  degree 
relative,  and  that  they  must  be  in  j»roportion  to  the  nature, 
difficulty,  and  peril  of  the  business:  NolUm  v.  WeeUm  R.  R. 
Co.,  15  N.  Y.  444  [69  Am.  Dec.  623];  and  it  can  scarcely 
mean  anything  more  than  such  care,  diligence,  skill,  and  fore- 
sight as  careful  and  prudent  men  are  reasonably  expected  to 
exercise  in  the  particular  business  under  like  circumstances 

Am.  Dm.  Vol.  XC-« 
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of  difficulty  and  danger.  More  than  this  would  come  near 
to  rendering  railroad  companies  liable  in  all  oases  of  acci* 
dent  and  misadventure.  Oftentimes  after  an  accident  has 
happened  it  is  easy  to  see  how  it  might  have  been  avoided; 
but  if  the  company  were  to  be  held  liable  in  all  such  cases,  it 
would  never  be  safe  for  them  to  run  a  train  at  all.  Care  and 
foresight  must  be  taken  in  reference  to  the  business,  the  time, 
the  occasion,  and  the  nature  of  men,  or  they  can  have  no  defi- 
nite  meaning  whatever.  In  this  case,  it  does  not  appear  that 
there  was  evidence  of  any  positive  act  of  carelessness,  omis- 
sion, or  remissness  of  his  ordinary  ftmctions  and  duties  on  part 
of  the  conductor,  unless  it  were  a  lack  of  the  requisite  degree 
of  prudence  and  foresight  in  view  of  the  dangers  to  be  an- 
ticipated ahead  on  the  road.  He  had  no  knowledge  of  the 
presence  of  the  enemy  in  force  about  the  bridge,  nor  of  the 
fact  that  the  bridge  had  been  burnt,  nor  does  it  appear  that 
the  station  agent  at  Easton  had  any  intimation  of  that  &ct, 
which  he  might  have  communicated  to  the  conductor.  He 
seems  to  have  believed  that  the  train  had  passed  the  region 
where  danger  was  most  to  be  apprehended.  The  train  was 
running  at  a  speed  not  above  fifteen  miles  an  hour,  when  the 
card  time  required  twenty  miles  an  hour.  A  passenger  had 
intimated  to  him  that  he  had  been  uneasy  all  day,  and  was 
fearful  that  something  might  have  been  wrong  at  the  bridge 
which  they  were  approaching,  and  suggested  to  him  that  it 
would  be  safer  to  stop  the  train  before  attempting  to  cross;  but 
he  had  no  particular  reason  for  his  apprehension,  and  the  con- 
ductor supposed  himself  to  be  better  acquainted  with  the 
actual  state  of  affairs  along  the  road  than  the  passenger.  A 
train  had  gone  safely  through  the  day  before,  from  St.  Joseph 
to  Hannibal.  More  danger  seems  to  have  been  expected  from 
men  firing  into  the  train  than  from  the  burning  of  the  bridges, 
and  that  peril  would  be  iDcreased  by  stopping  the  train.  All 
the  circumstanC'CS  were  to  be  considered,  and  the  question  of 
a  reasonable  degree  of  care,  prudence,  and  foresight  was  a  mat- 
ter for  the  jury  to  decide,  under  the  instructions  of  the  court 
as  to  the  rules  of  law  governing  such  a  question,  so  far  as  any 
such  rules  have  been  established. 

The  instructions  which  were  given  for  the  plaintiffs  were 
expressed  in  broad  and  general  terms,  and  so  far  as  they  went, 
laid  down  the  rule  accurately  enough  on  the  side  of  plaintiffs. 
They  adopted  the  language  of  the  best  writers  on  the  subject, 
and  they  can  hardly  be  considered  as  in  any  way  materially 
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objectionable.  The  instractions  given  fixr  the  defendant^  which 
were  also  couched  in  general  terms,  would  seem  to  be  free  of 
serious  objection.  Of  those  that  were  refused,  it  can  scarcely 
be  necessary  that  we  should  particularly  notice  more  than  the 
seventh,  eighth,  ninth,  and  eleventh.  The  seventh  confined 
the  inquiry  to  tiie  issue  of  negligence  in  running  the  train  of 
cars  on  the  particular  occasion,  and  told  the  jury  that  if  the 
train  was  conducted  and  managed  with  as  much  care  and 
diligence  as  a  very  prudent  and  carefiil  man  would  have  con- 
dacted  the  same  where  his  own  interest  and  safety  were 
concerned,  taking  into  consideration  all  the  circumstances 
surrounding  the  case,  and  that  the  injury  complained  of  was 
the  result  of  mere  accident,  then  the  defendant  was  not  liable. 
This  instruction  would  seem  to  be  entirely  correct  and  proper, 
and  we  think  it  should  have  been  given.  It  presented  a  cor- 
rect view  of  the  question  on  the  side  of  the  defendant,  and  it 
enunciated  distinctiy  the  important  principle  tiiat  the  defend- 
ant was  not  to  be  held  liable  for  mere  accident,  in  the  absence 
of  any  want  of  that  degree  of  care  and  prudence  which  the  law 
requires.  If  it  were  not  the  negligence  of  the  conductor,  or 
his  want  of  care  and  foresight,  that  was  the  cause  of  the  acci- 
dent and  injury,  proximate  or  remote,  the  defendant  was  not 
liable.  If  the  burning  of  the  bridge  were  the  act  of  the  public 
enemy,  and  the  fact  were  unknown  and  unknowable  to  the 
conductor  by  the  degree  of  care  and  foresight  propounded  in 
the  instructions,  then  it  was  the  burning  of  the  bridge  that 
was  the  sole  cause  of  the  accident  and  injury,  and  in  reference 
to  the  conductor  and  tiie  defendant  it  was  pure  accident  or 
misadventure. 

The  eighth  instruction  was  sufficientiy  in  accordance  with 
this  last  proposition,  except  in  so  far  as  it  left  out  of  view  the 
consideration  of  the  question  for  the  jury  whether  the  conduc- 
tor, in  the  absence  of  any  knowledge  or  means  of  information 
concerning  the  burning  of  the  bridge,  had  exercised  the  requi- 
site degree  of  care  and  foresight  in  view  of  the  information 
which  he  had  concerning  the  state  of  the  country  and  the 
probable  dangers  to  be  apprehended  ahead  on  the  road.  This 
last  was  a  matter  for  the  jury,  if  there  were  any  evidence  before 
them  bearing  upon  the  question.  If  there  were  no  evidence 
tending  to  prove  such  want  of  care  and  foresight,  such  an 
instruction  might  be  given;  otherwise  not  The  eleventh 
instruction  contained  and  submitted  this  question  of  care  and 
foresight  to  the  jury  in  addition  to  the  same  matter  embodied 
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in  the  eighth  instruction,  and  6o  was  free  from  the  same  objec- 
tion; and  we  think  it  should  have  been  given.  It  presented 
the  issue  fEiirly  on  the  side  of  the  defendant,  and  more  definitely 
than  the  other  instructions,  which  were  given  in  general  terms 
only.  The  ninth  instruction,  in  reference  to  the  state  of  the 
evidence  before  the  jury,  contained  a  correct  proposition  of 
laW;  and  might  have  been  given.  We  think  the  defendant  was 
entitled  to  have  the  benefit  of  these  instructions.  The  instruc- 
tions that  were  given  on  either  side,  indeed,  placed  the  whole 
issue  substantially  before  the  jury,  but  in  the  most  general 
terms,  and  mainly  on  the  plaintiff's  side;  and  by  the  refusal 
of  these  particular  instructions  for  the  defendant^  undue 
prominence  was  given  to  the  plaintiff's  view  of  the  case,  and 
the  predse  and  especial  ground  of  the  defense  was  in  a  great 
measure  withdrawn  firom  the  consideration  of  the  jury,  thrown 
into  the  background,  and  apparently  negatived  altogether. 
Instructions  should  not  be  so  framed,  nor  given  and  refused, 
as  to  exclude  from  the  jury  the  oonsideratioii  of  the  points 
which  are  fidrly  raised  by  the  evidenoe  on  either  side:  Clark 
T.  Hanmerhj  27  Ma  70. 

In  support  of  his  motion  for  a  new  trial,  the  defendant  pnn 
duoed  the  affidavit  of  Jaodb  Hursoh,  one  of  the  jurymen,  to 
the  effect  that  the  jury  had  arrived  at  their  verdict  by  agree- 
ing that  eadi  juror  should  write  down  the  sum  which  he 
wished  to  pve  as  damages,  that  the  aggregate  amount  should 
be  divided  by  twelve,  and  the  sum  so  asoertained  should  be 
given  as  the  amount  of  their  verdict;  that  he  was  deoeived  by 
the  fact  that  some  of  the  jurors  under  this  arrangement  put 
down  larger  sums  than  he  had  anticipated,  and  that  he  never 
would  have  agreed  to  the  verdict  if  he  had  not  been  bound  by 
his  previous  agreement.  This  was  undoubtedly  an  improper 
mode  of  making  up  a  verdict,  and  it  would  amount  to  mis- 
behavior on  the  part  of  the  jury;  but  the  law  seems  to  be 
settled  that  a  traverse  juror  cannot  be  a  witness  to  prove  mis- 
behavior in  the  jury  in  regard  to  their  verdict;  nor  can 
affidavits  of  jurors  be  admitted  in  support  of  motions  to  set 
aside  verdicts  on  such  grounds,  thus  placing  the  verdict  of  the 
jury  in  the  power  of  a  single  juryman:  1  GreenL  Ev.,  sec.  252 
a;  Pratte  v.  Coffman^  33  Mo.  71;  1  Waterman's  Oraham  on 
New  Trials,  2d  ed.,  111-115. 

Another  ground  for  the  motion  lor  a  new  trial  was  that  ths 
damages  were  excessive.  The  evidence  shows  that  the  plain- 
tiff was  precipitated  into  the  wreck  of  material,  and  Imj  bnried 
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there  until  morning,  amidst  woonded  and  dying  men,  in  a 
situation  of  great  horror  and  distrese;  but  her  actual  injuries 
were  not  serious,  consisting  chiefly  of  a  cut  in  the  scalp,  and 
bruises  on  the  arms  and  shoulders.  She  received  medical  aid 
for  about  ten  days,  and  in  two  or  three  months  was  entirely 
recovered.  She  was  not  permanently  crippled  or  disabled, 
though  receiving  a  severe  nervous  shock.  The  damages  were 
six  thousand  nine  hundred  dollars.  In  CoUins  v.  Albany  etc, 
R.  R,  Co,,  12  Barb.  492,  this  subject  received  an  extended 
examination.  The  plaintiff  had  been  injured  in  the  head  and 
foot.  The  outside  of  the  feet  and  one  toe  had  to  be  removed; 
he  was  seriously  ill  for  several  days,  and  his  life  despaired  of; 
he  could  not  be  removed  home  for  three  months;  and  he  was 
rendered  a  cripple  for  life.  The  verdict  was  for  eleven  thou- 
sand dollars,  and  it  was  reduced  to  five  thousand.  So  also 
in  Clapp  V.  Hudson  River  R.  J?.,  19  Id.  462,  a  verdict  of  six 
thousand  dollars  was  reduced  to  four  thousand  dollars,  under 
condition  that  a  new  trial  would  be  granted  otherwise.  The 
bone  of  the  plaintiff's  leg  had  been  broken  between  the  knee 
and  the  ankle,  and  he  had  received  some  flesh  wounds  in  the 
head.  It  was  four  months  before  he  could  be  carried  home, 
and  five  months  more  before  he  could  dispense  with  the  use 
of  crutches;  the  injury  had  produced  a  curvature  in  the  leg, 
making  one  leg  an  inch  or  more  shorter  than  the  other;  and 
it  was  probable  he  would  be  lame  for  life.  After  much  con- 
sideration these  verdicts  were  regarded  not  only  as  excessive, 
but  to  such  a  degree  as  to  show  that  there  had  been  some  im- 
proper influence  operating  upon  the  minds  of  the  jury,  whether 
prejudice,  a  desire  to  punish  the  defendants  for  the  careless- 
ness of  their  agents,  or  some  misconception  of  duty,  or  some 
perversion  of  judgment.  We  think  the  damages  in  this  case 
are  so  exorbitantly  excessive,  when  considered  with  reference 
to  the  actual  injuries  sustained,  and  the  pain  and  anguish 
suffered,  for  which  only  the  law  undertakes  to  make  pecuniary 
compensation  by  way  of  damages,  as  almost  necessarily  to 
imply  some  misconduct,  undue  feeling,  or  prejudice,  or  some 
niisapprehension  of  the  proper  measure  and  lawful  object  of 
damages  in  such  cases.  They  aie  excessive  enough  to  raise  a 
strong  conviction  in  our  minds  that  the  jury  regarded  more 
the  terrible  nature  of  the  accident  than  the  degree  of  careless- 
ness which  they  could  properly  have  attributed  to  the  conduc- 
tor of  the  train,  or  the  actual  amount  of  injury  sustained  by 
the  plaintiff.    But  on  this  sabjeci  we  need  do  no  more  than 
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indicate  our  opinion.    We  think  the  error  of  the  court  below 
in  refusing  the  instructions  of  the  defendant  as  aboye  pointed 
out  is  sufficient  to  justify  a  reversal  of  the  judgment. 
Judgment  reversed  and  the  cause  remanded. 

Wagner,  J.,  concurred. 

Lovelace,  J.,  absent. 
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ever  it  may  be  ntnated,  and  this  law  ohangee  with  hia  diaage  of  **^»-*^^^i 
Gbabaotib  or  Pbopebtt,  as  Rbal  ob  Psbsona^  ib  to  bb  DBnatMniBB 
by  the  laws  of  the  state  into  whioh  it  is  remored. 

The  opinion  states  the  case. 

ff.  Jtf.  and  A.  H.  Voriet^  and  8,  A*  BUhardrnn^  tar  the  a|^ 

pellants. 

By  Court,  Wagner,  J.  The  decision  of  this  case  rests  on 
one  single  point.  By  the  statutes  of  Kentacky  of  1845-46, 
entitled  ''An  act  to  further  protect  the  rights  of  married 
women,"  it  was  provided  that  the  slave  or  slaves  of  a  mar- 
ried woman  should,  after  the  passage  of  the  act  in  that  com- 
monwealth, be  held  and  taken  to  be  real  estate  in  so  far  that 
no  slave  or  slaves,  or  the  increase  thereof,  which  such  married 
woman  should  have  at  the  time  of  her  marriage,  or  which 
should  come,  descend,  or  be  devised  to  her  during  her  covers 
ture  should  be  liable  for  the  debts  of  the  husband,  or  be  at- 
tached, levied  on,  and  sold  far  his  debts  or  liabilities  of  any 
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•curt  or  kind,  nor  Bhoald  the  hnslMuid'B  life  estate  in  the  Blayee 
of  the  wife,  the  wife  living,  be  levied  on  and  sold  to  pay  such 
debts  and  liabilities. 

By  our  law,  slaves  were  personal  property,  and  slaves  belong- 
ing to  the  wife  became  the  absolute  property  of  the  husband, 
and  were  liable  to  be  levied  on  and  sold  under  execution  in 
like  manner  as  other  personal  property  for  his  debts.  The 
question  is,  whether  slaves  which  were  held  by  a  married 
wonuin  in  Kentucky  under  the  operation  of  the  law  of  1845- 
48,  and  which  were  invested  with  the  character  of  real  estate 
by  local  law,  and  exempt  from  levy  and  sale  for  the  husband's 
debts,  are  to  be  considered  as  held  in  the  same  manner  and 
with  like  conditions  and  exemptions  when  brought  by  their 
owner  to  this  state.  In  other  words,  after  they  are  transferred 
to  our  jurisdiction  by  the  voluntary  act  of  the  owner,  is  their 
9UUU8  to  be  determined  by  the  laws  of  Kentucky  or  Missouri? 

It  may  be  stated  as  a  general  rule  that  laws  have  no  force 
by  their  own  proper  vigor  beyond  the  territory  or  state  by 
which  they  are  made,  excepting  for  some  purposes,  the  high 
seas  or  lands  over  which  no  state  claims  jurisdiction.  Beyond 
or  outside  of  this  limit  they  can  claim  no  sanction;  obedience 
cannot  be  compelled,  nor  (Usobedience  punished.  Mr.  Justice 
Story  lays  down  the  doctrine  that  the  laws  of  every  state  af- 
fect.and  bind  directly  all  property,  whether  real  or  personal^ 
within  its  territory;  and  all  persons  who  are  resident  within 
it,  whether  natural-bom  subjects  or  aliens;  and  also  all  con- 
tracts  made  and  acts  done  within  it:  Story  on  Conflict  of 
Laws,  sec.  18.  No  state  can  by  its  own  laws  directly  affect  or 
bind  property  out  of  its  own  territory,  or  bind  persons  not  rosi- 
dent  therein,  whether  they  are  natural*bom  subjects  or  others. 
This  is  a  natural  and  necessary  consequence  of  the  foregoing 
proposition;'  for  it  would  be  wholly  incompatible  with  the  in- 
dependent equality  and  exclusiveness  of  the  sovereignty  of 
nations  that  any  one  nation  should  be  at  liberty  to  regulate 
either  persons  or  things  not  within  its  own  territory;  and 
hence  it  follows  as  a  necessary  corollary  that  whatever  force 
and  obligation  the  laws  of  one  country  have  in  another  depend 
solely  upon  the  laws  and  municipal  regulations  of  the  latter; 
that  is  to  say,  upon  its  own  proper  jurisprudence  and  polity, 
and  upon  its  own  express  or  tacit  consent:  Id.,  sec.  28. 

But  by  the  universal  practice  of  civilised  countries,  by  ths 
comity  at  nations,  the  laws  of  one  will  be  reoogniied  and  exe- 
cuted in  another  where  the  rights  of  individuals  are  conoemed. 
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It  is  00  with  cases  of  contracts  made  in  foreign  countries;  and 
courts  of  justice  always  expound  and  execute  them  according 
to  the  laws  of  the  place  in  which  they  were  made,  provided 
they  do  not  contravene  the  express  municipal  regulations,  or 
are  not  repugnant  to  the  policy  of  their  own  country:  Bank  of 
Augusta  v.  EarU^  13  Pet  519,  589,  per  Taney,  C.  J. 

This  comity  is  the  purely  voluntary  act  of  the  nation  or 
state,  and  is  totally  inadmissible  when  contrary  to  its  policy 
or  prejudicial  to  its  interests.  In  OUffier  v.  Toumes,  2  Martin, 
N.  S,,  93-102,  a  contest  arose  in  regard  to  the  sale  and  transfer 
of  a  ship  by  a  resident  of  Virginia,  the  ship  at  the  time  of  the 
sale  being  locally  in  New  Orleans;  and  before  there  was  any 
delivery,  she  was  attached  by  the  creditors  of  the  vendor. 

By  the  laws  of  Virginia,  where  the  vendor  lived  and  the 
sale  took  place,  no  delivery  was  necessary  to  complete  the  sale; 
but  by  the  laws  of  Louisiana,  where  the  ship,  the  subject-mat- 
ter of  the  contract,  was  locally  situated,  the  sale  was  invalid 
unless  accompanied  with  delivery.  It  was  therefore  a  case  of 
conflict  of  rights  between  the  creditor  and  the  purchaser.  It 
was  contended  that  by  the  laws  of  all  civilized  countries  the 
alienation  of  movable  property  must  be  determined  according 
to  the  laws,  rules,  and  regulations  in  force  where  the  owner's 
domicile  is  situated.  But  Porter,  J.,  in  an  opinion  of  great 
learning  and  ability,  combated  the  position,  and  declared  thai 
where  there  was  a  clash  or  conflict  in  such  a  case,  the  comity 
must  give  way,  and  the  laws  of  the  place  where  the  property 
may  be  must  prevail.  He  concludes:  '' However  anxious  we 
may  be  to  extend  courtesy  and  afibrd  protection  to  the  people 
of  other  countries  who  may  come  themselves  or  send  tl:^r 
property  within  our  jurisdiction,  we  cannot  indulge  our  feel- 
ings so  far  as  to  give  a  decision  that  would  let  in  such  conse- 
quences as  we  have  just  spoken  of.  It  would  be  giving  the 
foreign  purchaser  an  advantage  which  the  resident  has  not; 
and  that  frequently  at  the  expense  of  the  latter.  This,  in  the 
language  of  the  law,  we  think  would  be  a  great  inconvenience 
to  the  citizens  of  the  state,  and  therefore  we  cannot  sanction 
it." 

A  testator  having  his  domicile  in  the  state  of  Mississiiqpi 
died  possessed  of  slaves  there,  and  directed  in  his  will  that 
if  either  of  his  two  sons,  to  whom  he  bequeathed  his  property^ 
should  die  "  without  a  lawful  heir,"  his  part,  real  and  personal, 
fihould  go  to  the  survivor.  Bach  son  received  his  portion,  and 
one  removed  with  his  slaves  into  LouisiaBa,  and  died  ^with* 
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OQt  a  lawful  bdr."  It  was  determined  that  although  by  the 
law  of  the  testator's  domicile  the  snrviyor  might  have  bad  a 
title  to  sach  slayes,  yet  as  by  the  law  of  Louisiana  testa- 
mentary substitutions  were  prohibited,  the  survivor's  claim 
could  not  be  enforced  in  the  latter  state:  Harper  v.  Stan- 
Immghj  2  La.  Ann.  377;  Harper  v.  Lee^  2  Id.  382.  And  in 
Mahamer  v.  Hooe^  9  Smedes  &  M.  247  [48  Am.  Dec.  706],  a 
person  domiciled  in  Virginia  by  his  last  will  and  testament, 
made  and  executed  in  that  state,  directed  that  certain  of  his 
slaves,  then  being  in  Mississippi,  should  be  emancipated  and 
sent  to  Africa.  By  the  law  of  Virginia  such  a  disposition 
was  vaUd;  by  the  law  of  Mississippi  it  was  not.  The  courts 
of  the  latter  state  held  the  will  void  and  inoperative  as  to  the 
slaves  in  that  state,  because  it  contravened  the  public  policy 
of  the  state  as  declared  by  an  express  statute,  and  was  not 
embraced  in  the  general  rule  of  comity  regulating  the  law  of 
the  domicile. 

The  principle  is  so  well  established  that  it  will  hardly  be 
questioned  by  any  one,  that  personal  or  movable  property  is 
governed  by  the  law  of  the  domicile  of  the  owner,  wherever  it 
may  be  situated,  and  this  law  of  course  changes  with  his 
change  of  domicile.  To  say  that  the  slaves  were  real  estate 
here  is  to  import  the  law  of  Kentucky  into  this  state,  and 
make  it  operate  ex  propria  tngore  in  opposition  to  the  well- 
settled  rule  of  our  own  law.  The  case  does  not  come  within 
the  meaning  of  the  terms  or  the  principles  where  the  lex  loci 
eontradui  governs.  It  is  an  attempt  to  bring  property  within 
our  jurisdiction,  and  hold  it  by  virtue  of  a  foreign  law,  in  a 
manner  and  by  a  tenure  different  from  what  is  recognised  by 
our  own  rules  and  regulations. 

It  is  competent  for  a  state  by  legislative  enactment  to  de- 
clare that  carriages  or  other  personal  property  shall  be  deemed 
te  be  of  the  nature  of  real  estate,  and  so  held,  and  shall  be 
devised  and  descend  in  the  same  way.  But  if  that  property 
was  brought  from  such  state  into  our  territory,  would  our 
courte  be  bound,  or  even  warranted,  in  making  a  distinction 
between  that  and  other  property  of  a  like  kind  to  the  detri- 
ment of  the  interesto  of  our  citisens? 

It  is  believed  the  comity  of  nations  has  never  been  carried 
to  this  extent.  There  is  nothing  to  distinguish  the  law  by 
which  property  in  slaves  was  formerly  owned  in  this  country 
from  that  which  was  applicable  to  other  property.  Slaves 
being  regarded  by  our  law  as  merely  personal  property,  as 
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aoon  as  they  were  brought  here  they  were  remitted  to  thai 
oonditioii,  without  ooncddering  the  nature  or  character  of  the 
laws  by  which  they  were  held  in  the  country  whence  they 
came. 
The  judgment  is  reyersed  and  the  cause  remanded, 

HoLMBBy  J.,  concurred. 

LovBLACs,  J.,  absent. 

MoYABLi  Pbofbbtt  n  Susjstff  TO  Ii4W  or  JkmmMi  MeLam  ▼.  £Rh> 
Jinp  09  Am.  Dea  740^  and  note  742;  Owm  t.  Jfilfar.  76  U.  008;  «id  nole 
£06;  Tmotia  ▼.  DmMtt  77  Id.  170. 

Tax  rxnroiPAL  oase  a  ctted  to  the  point  that  in  admiiiiBtnitUn  the  iwl 
«taf  of  the  iMoti  is  where  the  debtor  reeidee  and  the  ■weti  tie  looaftedy  la 
PoftMral^  Jbtale  i^Bemf  Anu$  S  Ob.,  S2  Mo.  888L 


Nayb  V.  HoMB  Mutual  Insubanob  Gompant. 

rS7  MiMOUU,  4ML\ 

iHSuaAiios  UFOir  BuaDDro  Oovxbs  It  as  Such,  ead  not  the  nieteriab  oodp 
.   poomg  it.    And  the  inmirer  ie  not  liable  for  the  km  where  the  1iaildiii|| 
fidls  from  defect  of  ooDatmetioii  or  from  ovetloftdiqg,  and  the  matetiala 
tie  sabeequently  hamed. 

Tbb  oinnion  statee  the  caae. 

OfffveTj  Sharp^  and  Broadheadj  for  the  appellant. 
Olaver  and  ShepUy^  for  the  respondents. 

By  Court,  Holmes,  J.  It  was  conceded  that  then  iras 
evidence  in  the  case  tending  to  show  that  the  building  wUeh 
was  the  subject  insured,  being  used  as  a  store  and  warehouse, 
and  the  floors  being  heavily  loaded  with  merchandise,  by  rea- 
son of  the  overloading  or  of  some  defect  of  construction,  before 
the  happening  of  the  fire,  and  without  any  agency  of  firo,  fell 
down  and  became  a  mass  of  rubbish;  and  that  the  fire  which 
occasioned  the  loss  afterwards  arose  in  the  fallen  materials. 
There  was  evidence  also,  as  it  was  admitted,  tending  to  sup- 
port the  petition. 

The  court  instructed  the  jury  that  if  the  building  was  de- 
stroyed by  fire  as  alleged  in  the  petition,  the  plaintiffs  were 
entitled  to  recover;  and  refused  to  instruct  for  the  defendant 
that  if  the  house  fell  down  befixre  the  fire,  and  the  fall  of  the 
house  caused  the  fire,  or  the  fire  was  caused  by  the  house 
fidling  upon  matches  or  other  combustibles,  they  should  find 
for  the  defendant. 
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An  inBiniction  was  giyen  for  the  defendant  to  the  effect  that 
if  the  house  fell  before  the  fire  the  defendant  was  only  liable 
£>r  the  damages  actually  occasioned  by  the  fire,  and  not  for 
thai  occasioned  by  the  £ei11.  On  the  fects  supposed;  we  are 
clearly  of  the  opinion  that  the  defendant's  instruction  ought 
to  have  been  giyen.  The  subject  insured  had  ceased  to  be 
such,  and  became  a  mere  congeries  of  materials,  before  the 
fire  occurred,  and  by  reason  of  a  cause  not  insured  against  in 
the  policy.  The  maxim,  Causa  proxima  non  remota  spectatur^ 
has  no  application  to  such  a  case.  If  the  fire  had  been  the 
immediate  cause  of  the  destruction  and  the  loss,  then  the  re- 
mote causes  of  the  fire  might  have  been  immaterial.  The 
cause  of  the  loss  of  the  subject  insured  was  not  the  fire,  but 
the  fall.  That  a  fire  sprang  up  afterwards  in  the  rubbish, 
and  destroyed  the  fallen  materials,  was  wholly  another  mat- 
ter. The  materials  were  not  insured.  The  building  insured 
no  longer  existed  as  such,  and  it  ceased  to  exist  by  reason  of 
a  peril  not  insured  against. 

The  fire  must  be  the  efficient  cause  and  the  loss  the  direct 
effect  of  the  fire:  1  Phillips  on  Insurance,  625. 

The  instruction  which  was  given  for  the  defendant  proceeded 
upon  an  erroneous  view  of  the  defendant's  liability,  and  might 
as  well  have  been  refused  with  the  rest. 

Judgment  reversed  and  cause  remanded. 

The  other  judges  concurred. 


PoLunr  or  Ixsubaitob  oh  BuiLDnros  and  Vuxnrumm  THBaanr  n  Iim- 
TisiBLi,  and  if  wMdit  void  by  the  a«iired  m  to  any  of  the  items  of  proporty 
iniored,  the  wholo  poluy  i»  void:  BatnuM  ▼.  Uf^km  etc  In».  Co.,  81  Am.  Deo. 
602. 


Wann  v.  Western  Union  Tblbgbaph  Company. 

[S7  MliaOOBI,  473.1 

TiLioRAPH  CoMPAHiia  MAT  SrsoiALLT  Ldot  tbmxr  LuxLTroa,  Imt  wOl 
not  be  protectod  from  the  oonaeqnenoee  of  gtom  ni^gligeiioe. 

It  is  hot  Unrkasonablb  ioa  Tkuobafh  CoiirAimBi  to  Riquibh  Rira. 
TiTiON  of  message,  or  otherwise  the  company  wiU  not  be  Uable  for  any 
error  in  its  transmission. 

Action  for  damages  for  alleged  carelessness  in  transmitting 
telegram.    The  opinion  states  the  case. 

Kmghtj  for  the  appellant 

and  JeweUf  for  the  respondent 
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By  Court,  Waqnsb,  J.  This  was  an  action  inBtituted  to 
cover  damages  for  alleged  carelessness  of  the  Western  UnJOD 
Telegraph  Company  in  transmitting  a  dispatch  for  plaintiff 
from  St.  Louis  to  New  York  City.  The  dispatch,  as  sent  by 
plaintiff  to  his  correspondent  in  New  York,  ordered  them  ta 
ship  to  him  at  St.  Louis  certain  quantities  of  salt  by  **  sail," 
and  when  it  reached  New  York  and  was  delivered  it  read, 
ship  by  "rail";  that  is,  the  word  "rail "  was  substituted  for 
the  word  "sail"  in  the  original  dispatch.  Accordingly,  a 
large  proportion  of  the  salt  was  forwarded  by  railroad  instead 
of  by  canal  and  lake,  as  was  originally  intended  by  the  dis- 
patch. The  shipping  by  railroad  was  much  more  expensive 
than  by  water,  and  the  action  was  brought  to  recover  the  dif- 
ference between  the  two  modes  of  transportation.  A  judg- 
ment was  rendered  in  the  court  below  for  the  plaintiff  for  the 
sum  of  $1,085.44;  and  to  reverse  this  judgment,  the  case  is 
brought  here  by  appeal. 

The  defendant  resists  the  recovery  on  the  ground  that  all 
dispatches  were  sent  over  its  lines  on  the  following  conditions, 
which,  it  appears,  the  plaintiff  had  knowledge  of:  — 

"  Terms  and  Conditions  on  Which  Messages  are  Received  by 
the  Company  for  Transmimon. — The  public  are  notified  that, 
in  order  to  guard  against  mistakes  in  the  transmission  of 
messages,  every  message  of  importance  ought  to  be  repeated, 
by  being  sent  back  from  the  station  at  which  it  is  to  be  re- 
ceived to  the  station  from  which  it  is  originally  sent.  Half 
the  usual  price  for  transmission  will  be  charged  for  repeating 
the  message;  and  while  this  company  will,  as  heretofore,  use 
every  precaution  to  insure  correctness,  it  will  not  be  responsi- 
ble for  mistakes  or  delays  in  the  transmission  or  delivery  of 
repeated  messages  beyond  an  amount  exceeding  five  hundred 
times  the  amount  paid  for  sending  the  message,  nor  will  it  be 
responsible  for  mistakes  or  delays  in  the  transmission  of  un- 
repeated  messages,  from  whatever  cause  they  may  arise,  nor 
from  delay  arising  from  interruptions  in  the  workings  of  its 
telegraphs,  nor  for  any  mistakes  or  omissions  of  any  other 
company  over  whose  lines  the  message  is  to  be  sent  to  reach 
the  place  of  its  destination.  All  messages  will  hereafter  be 
received  by  this  company  for  transmission  subject  to  the  above 
conditions." 

The  message  was  not  ordered  to  be  repeated. 

Our  statute  under  which  the  comi>any  is  incorporated  de- 
olaies  that  it  ahall  be  the  duty  of  the  company,  ^  on  payment 
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•or  tender  of  the  usual  oharge,  according  to  the  regulations  of 
ihe  company,  to  transmit  all  dispatches,  with  impartiality 
and  good  faith,  in  the  order  of  time  in  which  they  are  re- 
-ceived/'  etc.  And  such  companies  are  made  liable  "  for  spe- 
-cial  damages  occasioned  by  the  failure  or  negligence  of  their 
operators  or  servants  in  receiving,  copying,  transmitting,  or 
•delivering  dispatches":  Rev.  Code  1865,  p.  1521,  sees.  5,  6. 
The  court  has  never  before  been  called  on  to  construe  this 
statute,  and  the  transmitting  and  communicating  intelligence 
i>y  means  of  the  electric  telegraph  being  of  comparatively  re- 
•cent  invention,  but  few  adjudications  have  been  made  in 
respect  to  the  liabilities  of  telegraph  companies.  In  Cali- 
fornia, in  Parks  v.  Alia  Cal.  Td.  Co.,  18  CaL  422  [73  Am. 
Deo.  689],  the  court  seems  to  have  applied  the  doctrine  gov- 
-eming  .the  liability  of  common  carriers  to  telegraph  com- 
^nies.  But  in  the  California  case,  as  well  as  the  Maryland 
<case,  Bimey  v.  Yvrl  &  TF.  P.  7.  Co.,  18  Md.  341  [81  Am. 
Dec.  607],  to  which  reference  has  been  made,  there  was  not 
merely  negligence,  but  an  entire  omission  on  the  part  of  the 
-operators  of  the  companies  to  perform  their  duties.  In  the 
ibrmer,  the  dispatch  was  not  sent  until  the  day  after  it  was 
received,  in  consequence  of  which  delay  the  plaintiff  lost 
a,  debt;  in  the  latter,  the  dispatch  was  forgotten,  and  was  not 
•sent  at  all.  But  the  Maryland  court  repudiates  the  doctrine 
that  a  telegraph  comi>any  is  a  common  carrier,  and  assumes 
that  it  is  a  bailee,  and  that  a  party  sending  messages  by  tele- 
l^ph,  knowing  that  the  engagements  of  the  company  are 
^xmtrolled  by  certain  rules  and  regulations,  ingrafts  them  in 
-contract  of  bailment,  and  is  bound  by  them;  and  that  rules 
-exempting  the  company  from  liability  for  the  non-transmis- 
sion and  non-delivery  of  unrepeated  messages  do  not  apply  to 
«  case  where  no  effort  is  made  by  the  company  or  its  agents 
io  put  a  message  on  its  transit. 

In  the  Kentucky  case,  Camp  v.  Western  U.  T.  Co.,  1  Met. 
(Ky.)  164  [71  Am.  Dec.  461],  the  telegraph  company  had 
published  notice  in  the  precise  language  used  by  the  d^end- 
ant  here,  and  copied  in  this  opinion.  The  plaintiff  sent  a 
message  over  its  lines  without  ordering  it  to  be  repeated,  or 
paying  for  having  the  same  done.  A  mistake  occurred  in  its 
transmission,  whereby  he  lost  one  hundred  dollars.  The  court 
iield  that  the  conditioin  was  reasonable,  and  the  defendant 
was  not  liable.  The  case  of  MeAndrew  v.  Ekdrie  TeUgraph 
<}(mpany,  7  Com.  B.  8,  is  in  point,  and  is  ably  reasoned.    The 
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statate  16  and  17  Victoria  embodies  a  provision  similar  to- 
oars  in  regard  to  telegraph  companies,  and  the  company  there- 
had  given  notice  of  which  the  one  here  is  almost  an  identical 
transcript.  The  plaintiff  delivered  an  unrepeated  message  to- 
be  transmitted  over  the  company's  line,  directing  a  certain 
ship  to  proceed  to  Hull.  By  mistake,  when  it  was  received 
it  directed  the  ship  to  proceed  to  Sonthamption.  On  account 
of  this  mistake  the  plaintiff  was  injured  in  disposing  of  hi» 
cargo,  and  brought  his  action  to  recover  damages;  but  the- 
court  said  the  condition  was  reasonable,  and  there  was  no  ob- 
jection to  the  company  availing  itself  of  the  same  protectioi> 
that  other  persons  in  a  similar  position  are  entitled  to  do  by 
law,  by  limiting  its  liability  by  fair  and  reasonable  conditions,, 
notice  of  which  is  duly  brought  home  to  the  parties  contract* 
ing  with  it. 

Whether  we  regard  telegraph  companies  as  common  car* 
riers  or  as  bailees,  we  see  no  reason  why  they  may  not 
specially  limit  their  liabilities,  subject  to  tile  qualification^ 
however,  that  they  will  be  protected  from  the  consequences  of 
gross  negligence.  Deny  them  this  right,  and  they  will  be 
utterly  unable  to  protect  themselves  against  the  hasards  and 
risks  which  are  incident  to  the  business  in  which  they  are  en* 
gaged.  We  see  nothing  unreasonable  in  their  declaring  they 
will  not  be  responsible  for  unrepeated  messages. 

We  think  this  description  of  liability  comes  within  the  in* 
tention  of  the  regulations  provided  for  in  the  statute.  The- 
system  of  telegraphing,  however  perfect  it  may  be,  is  seriously 
affected  by  atmospheric  causes,  which  are  uncontrollable;  and 
if  a  man  wants  to  send  a  message  of  an  important  character, 
prudence  and  wisdom  would  seem  to  dictate  that  he  should 
have  it  repeated,  in  order  to  be  assured  of  its  correct  trans- 
mission. And  as  the  repetition  imposes  additional  labor,  it  i» 
surely  justice  that  an  enhanced  price  should  be  paid.  If  the 
company  undertake  to  insure  the  accuracy  of  the  message,^ 
and  assumes  additional  risk,  it  should  be  paid  accordingly. 

The  message  sent  by  the  plaintiff  was  one  of  importance; 
he  could  have  demcmstrated  its  perfect  correctness  by  having 
it  repeated  at  a  trifling  sum,  and  he  was  folly  cognizant  of  the- 
regulations  of  the  company. 

The  first,  third,  and  fourth  instructions  prayed  for  by  de* 
fendant  should  have  been  given,  and  the  last  paragraph  of  the* 
instructions  given  for  the  plaintiff  should  have  been  refliaed. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Alarch,  1866.]    Huklsoikamp  v,  QauMatf  Bhr  Oa  8W 

HoLHXSi  J.,  ooDcmred. 
LovKLAOBi  J.,  abeeni. 


That  TMLaamun  OoMFAinai  amm  Onamr  f>iCTiiB%  mod  tnSb^m/t  to  ib» 
bur  gorarniiig  raeh  mnkn,  tee  Adb  t.  AUa  OaL  2VL  Ox,  78  Am.  De& 
689,  and  note  098.  Bat  tee  Blm^  t.  iVM^v  Tel  Oi.,  81  Id.  607,  holding 
that  a  telflgmph  oompaiiy  is  a  ImiIm;  tad  tee  Id.  614,  nota. 

BaoinjLTioir  tbav  Tsubqbafh  Oompaitt  wxu.  kot  bb  BnpoimaLB  lom 
MiSTAXB  in  tnumittiiig  a  nketnga  vnleM  the  mom  ii  rspaated  and  an  ad* 
ditional  aom  paid  tlivefcr  ia  joat  and  reaaonaUa:  Oamp  t.  IFotoia  CT.  2W. 
Co.,  71  Am.  Deo.  461;  and  aao  aztandad  note  on  the  "power  of  telegraph 
oompaaiea  to  impoaa  oonditJona  npon  aendara  of  meaaagea,"  Id.  468. 

RiouXiATiomi  ov  RAniHfi4i>  Oompant  xuffr,  nndar  oertain  oironmatanoea, 
be  regarded  aa  entaring  into  and  fonning  part  and  paroal  of  a  oontract  made 
with  the  oompanjs  MmrHmiahr.  Kaimm Ckif  €k,  M.  A  Ox,  68  Ma  Mfl^  <it> 
ing  th^  piinobal  eiaab 
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(17  MliaiMHI,  8I7.1 

^i^MTw  ov  TAmamomm  amm  hot  iHsmna,  hat  are  bound  to  the  ntmoat 
care  and  akiU  in  the  performanoe  of  their  duty.  And  the  oarrier  will  be 
liable  for  aa  injury  mediately  or  immediately  oanaed  by  ita  negligenoe, 
the  party  injured  not  baring  direotly  oontribated  by  hia  negligenoe  to 
theinjnry. 

AonoN  by  the  plaintiff  to  recover  damages,  under  the  Btat- 
Qte,  for  the  death  of  her  husband,  caused  by  the  alleged  care- 
iessness  of  the  defendant's  agents  in  the  management  of  the 
defendant's  street-railroad  cars.  The  deceased  was  riding  on 
the  platform  of  one  of  the  defendant's  cars  in  the  night-time^ 
and  was  crushed  and  killed  by  coming  in  contact  with  a  sta- 
tionary car  of  Che  defendants  which  was  standing  on  a  switch, 
and  near  the  railway  track.  Other  facts  appear  in  the  con- 
cluding paragraph  of  the  opinion.  The  plaintiff  had  a  ver- 
dict, a  motion  by  the  defendant  for  a  new  trial  was  overruled^ 
and  his  request  for  an  appeal  was  granted. 

Sharp  €Md  Broadheady  for  the  appellant. 

Cl%7^  €Md  Jamiwnj  for  the  respondent. 

By  Court,  Waokeb,  J.  In  the  discussion  of  this  case  at  the 
bar,  the  counsel  took  an  exceedingly  wide  range,  examining  at 
length  the  doctrine  applicable  to  the  law  of  carriers,  and  also 
of  contributory  negligence.  It  may  be  conceded  that  the  law 
in  reference  to  the  liabilities  and  responsibilities  of  carriers  of 
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passengers  is  now  well  understood  and  defined.  Tbey  are  not, 
as  in  the  case  of  carriers  of  goods,  insurers  and  responsible 
for  all  damages  which  do  not  £ekll  within  the  excepted  cases 
of  the  acts  of  God  and  the  public  enemy,  but  they  are  bound 
to  the  utmost  care  and  skill  in  the  performance  of  their  duty. 
The  degree  of  responsibility,  therefore,  to  which  carriers  of 
passengers  are  subjected  is  not  ordinary  care  which  will  make 
them  liable  only  for  ordinary  neglect,  but  extraordinary  care 
which  renders  them  liable  for  slight  neglect.  Public  policy 
and  safety  require  that  they  should  be  held  to  the  greatest 
possible  care  and  diligence,  and  that  the  p^iSK)nal  safety  of  the 
passengers  should  not  be  left  to  the  sport  of  chance  or  the  neg- 
ligence of  careless  agents:  Angell  on  Corporations,  sec.  568; 
Ingatls  v.  BiUsj  9  Met.  1  [43  Am.  Dec.  346];  Stokes  y.  SaUon- 
etall,  18  Pet.  181;  Philadelphia  etc.  R.  R.  Co.  v.  Derby y  14  How. 
486;  Steamboat  New  World  v.  Kingj  16  Id.  469.  But  the  prin- 
cipal ground  relied  on  by  the  appellant  in  resisting  a  recovery 
is,  that  the  deceased  was  guilty  of  negligence,  and  contributed 
to  the  accident  which  resulted  in  his  death;  and  that  where 
both  parties  are  in  fault  the  plaintiff  cannot  recover.  Perhaps 
no  question  has  been  more  discussed  and  litigated  in  the 
courts  of  late  years  than  this  very  question  of  what  will  amount 
to  such  fault  or  negligence  as  will  preclude  a  party  from  main- 
taining an  action  for  an  injury.  Where  a  person  was  injured 
by  an  obstruction  placed  in  the  highway,  against  which  he 
fell,  and  brought  his  action  to  recover  damages  against  the 
person  who  caused  the  obstruction,  Lord  Ellenborough  said: 
"One  person  being  in  fault  will  not  dispense  with  another's 
using  ordinary  care  for  himself.  Two  thinga  must  concur  to 
support  this  action:  an  obstruction  in  the  road  by  the  fault  of 
the  defendant,  and  no  want  of  ordinary  care  to  avoid  it  on  the 
part  of  the  plaintiff":  Bulterfield  v.  Forrester,  11  East,  60.  In 
Oalena  etc.  R.  R.  Co.  v.  Yarwood,  15  111.  468,  a  passenger  was 
taken  on  the  train  to  be  transported  for  a  short  distance,  and 
was  told  that  the  passenger-cars  were  full,  and  that  he  must 
ride  in  the  baggage-car;  and  having  entered  the  baggage-car, 
he  then  commenced  playing  and  scufQing  with  two  fellow- 
passengers,  and  in  the  course  thereof  ran  from  the  baggage- 
car  into  the  passenger-car,  and  tlic  train  being  thrown  from 
the  track,  rushed  out  at  the  forward  end  of  the  latter  car  and 
jumped  from  the  platform,  by  which  his  leg  was  broken.  It 
was  held  that  it  was  culpable  negligence  in  him  to  put  him- 
self in  that  position  contrary  to  the  terms  on  which  he  was 
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received  as  a  paBsenger,  which  made  the  leap  necessary  to 
escape  the  peril,  and  that  consequently  he  was  not  entitled 
to  recover.  And  if  a  man  chooses  to  ride  on  a  railroad  with 
his  head  and  arms  out  of  the  oar  window,  and  in  passing  a 
dangerous  place  in  the  road  disregards  an  audible  warning 
by  the  conductor  of  the  danger  of  putting  his  head  or  limbs 
outside  the  car,  and  will  not  ride  like  a  prudent  man,  he 
will  have  to  bear  the  consequences  of  his  foolishness.  So 
where  a  lunatic  was  traveling  in  the  cars  upon  a  railroad  in 
company  with  his  father,  who  had  paid  the  fare  for  both  and 
taken  tickets,  the  father  got  out  at  a  stopping*place  to  procure 
refreshments,  leaving  his  son  in  the  cars  without  giving  notice 
to  any  one  of  his  situation,  and  while  absent  the  train  started. 
On  regaining  the  cars  the  father  did  not  find  his  son  where  he 
had  left  him,  the  latter  having  changed  his  seat.  The  con- 
ductor in  the  absence  of  the  father  applied  to  the  lunatic  for 
his  ticket,  not  knowing  him  to  be  insane  or  that  his  fare  had 
been  paid.  The  lunatic  refusing  to  deliver  his  ticket,  the  con- 
ductor caused  the  train  to  be  stopped  and  the  lunatic  to  be  put 
off  the  cars,  in  consequence  of  which  the  lunatic  was  run  over 
by  another  train  of  cars  and  killed.  The  evidence  not  show- 
ing any  negligence  or  want  of  care  on  the  part  of  the  con- 
ductor, but  showing  great  negligence  and  imprudence  in  the 
conduct  of  the  lunatic  and  his  father,  it  was  held  that  an  ac- 
tion could  not  be  maintained  by  the  personal  representatives 
of  the  lunatic  against  the  railroad  company  under  the  New 
York  statute  authorising  the  recovery  of  damages  in  cases  of 
death  by  the  wrongful  act,  neglect,  or  default  of  another:  WSr 
letu  V.  Buffalo  etc.  R.  R.  Co.^  14  Barb.  685.  The  case  of  Chanir 
berlain  v.  Milwaukee  etc.  R.  R.  Oo.^  7  Wis.  425,  is  not  an 
authority  to  the  extent  contended  for  by  the  counsel  for  the 
appellant.  There  the  court  which  tried  ^e  case  instructed  the 
jury  that  the  fact  that  the  plaintiff  was  on  the  train  and  was 
injured  by  being  thrown  off  and  run  over  would  of  itself  con- 
stitute a  prima  fade  case  in  which  the  plaintiff  would  have 
the  right  to  recover.  The  court  held  that  this  instruction  was 
erroneous,  and  said  the  accident  might  have  happened  by  his 
own  want  of  ordinal  care  and  prudence  while  upon  the  top 
of  the  cars  at  the  brake,  and  under  such  circumstances  as 
w4Mild  exonerate  the  company  fix>m  all  blame  in  the  premises. 
But  that  if  be  could  show  he  was  ezerdsiog  ordinary  care  and 
diligence,  and  he  was  injured  by  the  carelesoaess  and  negli- 
gence of  the  servants  of  the  company,  he  woold  be  entitled  to 
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damages,  and  that  he  most  also  show  that  his  own  negligence 
did  not  contribute  to  the  injury. , 

Where  there  is  a  choice  of  positions  upon  a  railroad,  either 
of  which  a  passenger  may  lawfully  take,  he  is  not  obliged  to 
select  that  which  is  the  least  dangerous.  Thus  in  Carrol  v. 
New  York  etc.  R.  R.  Co.^  1  Duer,  571,  the  plaintiff  was  injured 
by  a  collision  of  two  trains  running  in  opposite  directions. 
The  plaintiff  was  at  the  time  of  the  collision  in  the  post- 
office  department  in  the  baggage-oar,  being  lawfully  there,  and 
with  the  acquiescence  of  the  conductor.  It  was  a  much  more 
dangerous  location  on  the  happening  of  such  a  collision  as 
took  place  than  a  seat  in  the  passenger-cars,  and  he  knew  the 
fact,  and  had  he  been  in  the  passenger-car  he  would  not  have 
been  injured.  It  was  held  that  negligence  is  the  yiolation  of 
the  obligation  which  enjoins  care  and  caution  in  what  we  do, 
and  that  the  plaintiff,  not  being  under  any  obligation  to  be 
more  prudent  and  careful  than  he  was,  in  contemplation  of 
there  possibly  being  such  culpable  conduct  on  the  part  of  the 
defendant  as  would  endanger  his  life  if  he  remained  where  ho 
was,  and  his  personal  safety  on  any  part  of  the  train,  and  not 
being  a  trespasser,  was  not  to  be  precluded  from  his  action  be- 
cause he  might  have  selected  a  position  of  comparative  safety. 
And  though  a  passenger  may  have  been  upon  the  cars  in  vio- 
lation of  the  rules  of  the  railroad  company,  yet  if  it  appears 
to  the  jury  that  these  rules  have  been  waived  or  revoked  in 
his  favor,  he  will  nevertheless  be  entitled  to  his  action  for  his 
injuries  suffered  from  any  want  of  care  on  the  part  of  the  com- 
pany: Oreat  N.  W.  R.  R.  Co.  v.  Harrwmy  26  Bug.  L.  &  Eq. 
443;  CoUeU  v.  lAmdon  &  N,  W,  R.  R.  Co.,  6  Id.  805.  We  take 
the  correct  rule  to  be,  that  to  the  liability  of  a  railway  com- 
pany as  a  passenger  carrier  two  things  are  requisite:  that  the 
company  shall  be  guilty  of  some  negligence  which  mediately 
or  immediately  produced  or  enhanced  the  injury,  and  that 
passengers  should  not  have  been  guilty  of  any  carelessness  and 
imprudence  which  directly  contributed  to  the  injury,  since  no 
one  can  recover  for  an  injury  of  which  his  own  negUgenoe  was 
in  whole  or  in  part  the  proximate  cause;  and  although  the 
plaintiff's  misconduct  may  have  contributed  remotely  to  the 
injury,  if  the  defendant's  misconduct  was  the  immediate  cause 
of  it,  and  with  the  exercise  of  prudence  he  might  have  pre- 
vented it,  he  is  not  excused:  Redfield  on  Railways,  2d  ed.,  sec 
tSO,  pp.  880,  881;  R6bin9on  v.  Ctme,  22  Vt  218  [64  Am.  Deo. 
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67];  HUdge  v.  Ooodvrin^  6  Car.  &  P.  190;  Zemp  y.  W,  A  M. 
R.  R.  Co.y  9  Rich.  84  [64  Am.  Deo.  763]. 

The  general  rule  of  law  in  regard  to  what  negligenoe  will 
prevent  a  plaintiff  from  recovering  was  much  discussed  in  a 
recent  case  in  the  English  exchequer,  and  the  principle  arrived 
at  was  substantially  the  same  as  that  laid  down  above.  It 
Beems  from  the  report  that  the  plaintiff  had  fettered  an  ass  so 
that  it  could  not  escapei  and  left  it  in  the  highway-,  and  that 
the  defendant  negligently  drove  his  horses  and  wagon  against 
the  ass  and  killed  it.  Lord  Abinger,  C.  B.,  in  delivering  the 
opinion  of  the  court,  said:  ^'  The  defendant  had  not  denied  that 
the  ass  was  lawfully  in  the  highway,  and  therefore  we  must 
assume  it  to  be  lawfully  there;  but  even  were  it  otherwise  it 
would  have  made  no  difference,  for  as  the  defendant  might  by 
proper  care  have  avoided  injuring  the  animal,  and  did  not,  he 
is  liable  for  the  consequences  of  his  negligence,  though  the 
animal  may  have  been  improperly  there."  And  Parke,  B., 
added:  "  The  judge  simply  told  the  jury  that  the  mere  fact  of 
negligence  on  the  part  of  the  plaintiff  in  leaving  his  donkey 
on  the  public  highway  was  no  answer  to  the  action,  unless  the 
donkey's  being  there  was  the  immediate  cause  of  the  injury; 
and  that  if  they  were  of  the  opinion  that  it  was  caused  by  the 
fault  of  the  defendant's  servant  in  driving  too  fast,  or  which  is 
the  same  thing,  at  a  smartish  pace,  the  mere  &ct  of  putting  the 
ass  on  the  road  would  not  bar  the  plaintiff  of  his  action.  All 
that  is  perfectly  correct,  fiur  although  the  ass  may  have  been 
wrongfully  there,  still  flie  defendant  was  bound  to  go  along 
the  road  at  such  a  pace  as  would  be  likely  to  prevent  mis- 
chief. Were  this  not  so,  a  man  might  justify  the  driving  over 
goods  left  on  a  public  highway,  or  even  over  a  man  lying 
asleep  there,  or  the  purposely  running  against  a  carriage  going 
on  the  wrong  side  of  the  road":  Davies  v.  Mann^  10  Mees.  & 
W.  545.  The  same  doctrine  is  declared  and  enforced  in  the 
queen's  bench:  lA/nch  v.  JVurdin,  1  Q.  B.  29.  In  the  very  able 
and  carefully  considered  case  of  Beers  v.  Howattmuc  R,  R,  Co.,, 
19  Conn.  566,  the  question  is  critically  examined,  and  many  of 
the  authorities  referred  to,  and  the  court  say  that  there  hav- 
ing been  negligence  on  the  part  of  the  defendants,  it  was  not 
sufficient  for  them,  in  order  to  excuse  themselves,  to  show 
merely  that  there  was  a  want  of  care  on  the  part  of  the  plain- 
tiff, unless  it  was  a  want  of  such  a  degree  of  care  as  it  was 
incumbent  on  the  plaintiff  to  exercise.  In  other  words,  if  the 
plaintiff  exercised  all  the  care  that  the  law  required  of  him» 
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the  defendants  cannot  deliver  themselves  from  the  effect  of 
negligence  on  their  part.  Otherwise  the  plaintiff  would  be  left 
without  redress  for  an  injury  wrongfully  inflicted  on  him  by 
the  defendants,  when  the  fornier  had  been  guilty  of  no  want  of 
duty. 

The  rational  rule,  and  the  one  as  we  think  established  by 
the  best  authorities,  in  reference  to  the  care  incumbent  on  the 
plaintiff  is,  that  it  must  be  ordinary  care,  as  it  is  termed, 
which,  as  stated  by  Lord  Denman,  interpreting  that  phrase  as 
used  by  Lord  EUenborough,  means  *'  that  degree  of  care  which 
may  reasonably  be  expected  from  a  person  in  the  plaintiff's 
situation,"  and  is  synonymous  with  reasonable  care.  It  would 
seem  that  the  principle  that  one  who  had  himself  used  reason- 
able care,  but  had  notwithstanding  suffered  an  injury  from  the 
negligence  of  another,  should  have  redress  for  that  injury,  is 
so  obviously  just  that  it  carries  with  it  its  own  vindication. 
But  it  does  not  rest  on  its  own  inherent  reasonableness.  The 
authorities  in  support  of  it  are  numerous  and  explicit,  and 
although  it  has  been  supposed  that  the  cases  go  so  far  as  to 
decide  that  the  want  of  any  degree  of  care  whatever,  however 
great,  on  the  part  of  the  plaintiff,  concurring  with  the  negli- 
gence of  the  defendant,  will  preclude  a  recovery  by  the  former, 
we  are  satisfied  after  a  careful  examination  of  all  the  cases 
that  no  well-considered  case,  perfectly  understood,  sustains 
that  position,  without  scrutinizing  in  detai}  the  cases  which  are 
deemed  to  favor  this  doctrine. 

It  will  be  apparent  on  an  examinatiopi  of  them  that  this 
erroneous  impression  has  arisen  from  a  want  of  precision  in 
some  of  them  in  the  manner  of  laying  down  the  rule  which 
was  deemed  applicable  to  them  by  the  judges,  and  from  an 
incorrect  apprehension  of  their  language  in  others.  It  will 
be  found  in  looking  at  the  circumstances  of  these  cases  that 
the  fault  or  negligence  of  the  plaintiff  to  which  the  judges  al- 
luded as  being  that  which  would  preclude  a  recovery  if  it 
concurred  with  the  negligence  of  the  defendant  consisted,  not 
of  the  least  degree  of  negligence,  but  of  such  a  degree  as 
would  amount  to  the  want  of  ordinary  or  reasonable  care,  and 
that  although  it  was  not  characterized  by  those  terms,  it  was 
obviously  the  degree  of  negligence  or  fault  which  was  intended. 
And  in  several  of  them  the  right  of  the  plaintiff  to  recover  is 
expressly  placed  on  the  question  whetjier  he  exercised  a  rea- 
sonable care  to  avoid  the  consequences  of  the  def^nda^'s  neg- 
ligeace.    Ip  further  support  of  the  role  beBetofore  laid  down. 
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we  refer  to  the  case  of  Trow  v.  Vemumt  Central  R.  IL  Co.j  24  Vt. 
487  [58  Am.  Dec.  191],  where  the  qnestioQ  is  examined  and 
the  principle  sustained.  The  court  remarks:  ''This  leads  our 
investigation  to  the  question  whether  an  action  can  be  sus- 
tained when  the  negligence  of  the  plaintiff  and  the  defendant 
have  mutually  co-operated  in  producing  the  injury  for  which 
the  action  is  brought.  On  this  question  the  following  rules  will 
be  found  established  by  the  authorities:  Where  there  has  been 
mutual  negligence,  and  the  negligence  of  each  party  was  the 
proximate  cause  of  the  injury,  no  action  whatever  can  be  sus- 
tained. In  the  use  of  the  words  '  proximate  cause '  is  meant 
negligence  occurring  at  the  time  the  injury  happened.  In  such 
case,  no  action  can  be  sustained  by  either,  for  the  reason  'that, 
as  there  can  be  no  apportionment  of  damages,  there  can  be  no 
recovery.'  So  where  the  negligence  of  the  plaintiff  is  proxi- 
mate, and  that  of  the  defendant  remote  or  consisting  in  some 
other  matter  than  what  occurred  at  the  time  of  the  injury,  in 
such  case  no  action  can  be  sustained,  for  the  reason  that  the 
immediate  cause  was  the  act  of  the  plaintiff  himself.  Under 
this  rule  falls  that  class  of  cases  where  the  injury  arose  from 
the  want  of  ordinary  or  proper  care  on  the  part  of  the  plaintiff 
at  the  time  of  its  commission.  These  principles  are  sustained 
by  Hitt  V.  Warren^  2  Stark.  877;  Munroe  v.  Leach,  7  Met  274; 
Parker  v.  AdamSy  12  Id.  415  [46  Am.  Dec.  694];  Brownell  v. 
Flagler  J  6  Hill,  282;  Brown  v.  MaxweUy  6  Id.  692  [41  Am.  Dec. 
771] ;  WaHavM  v.  -ffoBand,  6  Car.  &  P.  28.  On  the  other  hand, 
when  the  negligence  of  the  defendant  is  proximate,  and  that 
of  the  plaintiff  remote,  the  action  can  then  well  be  sustained, 
although  the  plaintiff  is  not  entirely  without  fault.  This 
seems  to  be  now  settled  in  England  and  in  this  country. 
Therefore  if  there  be  negligence  on  the  part  of  the  plaintiff, 
yet  if  at  the  time  the  injury  was  committed  it  might  have 
been  avoided  by  the  defendant  in  the  exercise  of  reasonable 
care  and  prudence,  an  action  will  lie  for  the  injury."  And 
the  same  rule  is  established  and  maintained  in  Georgia.  In 
an  action  for  killing  a  slave,  the  defense  was  that  the  slave's 
negligence  contributed  to  the  injury,  but  the  supreme  court, 
Tper  Lumpkin,  J.,  say:  ^^  It  is  insisted  that  if  the  injury  in  this 
case  resulted  in  whole  or  in  part  from  the  misconduct  of  the 
plaintiff's  servant,  that  he  cannot  recover;  and  this  seems  to 
have  been  the  rule  laid  down  in  BtUUrfield  v.  Forrester ^  11 
East,  60,  and  Luaford  v.  Large,  6  Gar.  &  P.  421.  But  this 
doctrine  has  been  modified  in  later  cases,  and  in  Lynch  ▼• 
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NwrdiUy  1  Q.  B.  29,  it  was  held  that  the  'defendant  was  liable 
in  an  action  on  the  case  though  the  plaintifif  was  a  trespasser 
and  oontribnted  to  the  mischief  by  his  own  act.  And  this 
case  has  been  followed  in  Robinson  v.  Cone,  22  Vt.  218  [54 
Am.  Dec.  67],  and  Birge  v.  Ooodwin,  19  Conn.  507,  and  nu- 
merous other  adjudications  in  this  country.  We  approve  of 
this  modification  of  the  principle,  and  think  that  it  ought  to 
be  left  to  the  jury  to  say  whether,  notwithstanding  the  impru- 
dence of  the  plaintiff's  servant,  the  defendant  could  not  in 
the  exercise  of  reasonable  diligence  have  prevented  a  collis- 
ion ":  Maeon  A  W.  R.  R.  Co.  v.  Davis,  18  Ga.  679. 

Now,  in  the  case  under  consideration,  the  evidence  shows 
that  the  railway  company  were  in  the  habit  of  carrying  pas- 
sengers on  the  platforms  of  its  cars,  and  collecting  fare  for  the 
same.  The  position  in  which  the  deceased  placed  himself  was 
perhaps  unsafe,  but  it  was  not  prohibited;  and  the  evidence 
further  shows  that  owing  to  the  crowded  state  of  the  cars 
there  was  no  other  place  he  could  take.  Had  there  been  any 
objection  to  carrying  him  in  that  manner,  it  would  have  been 
OMnpetent  for  the  company  or  its  employees  to  have  put  him 
off  the  ear;  but  not  having  done  so,  they  were  bound  to  carry 
him  with  skill,  prudence,  and  care.  There  is  nothing  to  show 
that  he  fSEuled  to  exercise  ordinary  prudence  and  care.  He 
might  in  all  probability  have  avoided  the  catastrophe  by 
being  on  the  alert  and  exercising  extraordinary  vigilance,  but 
such  was  not  required  of  him.  He  stood  within  a  few  feet 
of  the  driver,  and  the  driver  knew,  or  at  least  it  was  his  duty 
to  know,  the  close  proximity  of  the  cars  when  they  were  about 
to  collide,  and  also  the  position  of  the  passengers  on  the  plat- 
form. His  driving  steadily  ahead  under  such  drcumstwces 
stamps  the  act  with  recklessness  and  gross  negligence.  The 
question  of  negligence  was  for  the  jury,  and  was  properly  sub- 
mitted to  them  under  instructions  which  fairly  and  correctly 
presented  the  true  issue  in  the  case  and  the  law  arising  thereon. 
The  instructions  given  by  the  court  for  the  respondent  and  the 
appellant,  when  taken  together,  are  objectionable,  and  prop- 
erly apply  the  law  to  the  case.  It  was  not  error  in  refusing 
the  additional  instructions  asked  for  by  the  appellant,  as  tho 
whole  matter  had  been  already  fairly  presented. 

Judgment  affirmed. 

Holmes,  J.,  concurred* 
LovsLACB,  J.,  absent. 
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Tbb  nniaiFAit  cask  is  oitid  to  the  pout  Uutt  althongh  a  penon  be  in* 
Jored  while  vnlawfolly  on  the  track  of  a  railroad  oompany,  or  ooQtribatee 
to  the  injury  by  his  own  n^ligenoe,  yet  if  the  injury  might  hare  been 
«Toided  by  the  use  of  ordinary  care  and  caution  by  the  railroad  company,  it 
is  liable  for  damagea  for  the  injury,  in  Btowh  t.  Hannibal  tie.  R.  R,  Co.,  50 
Mo.  467;  vid  ia  cited  to  the  point  that  when  the  proof  does  not  present  a 
dear  case  of  a^^ignoe  so  aa  to  amount  to  nagiigence  in  law,  the  question 
abcNild  be  left  to  the  Juiy  uidsr  soitaUa  iutniotioDs,  in  8mUk  t.  Union  R.  R 
€b..  61  Id.  602. 


Gbbhabdt  V.  Boatman's  Savino  Institution. 

lis  SCusoqai.  amj 

Pbixgifil  n  loAMLM  TO  Thibd  PnaovB  nr  Oiyil  Sun  voe  Fsavm,  Db* 
cnra,  CcnroiALKEHifl^  miareprsaentatians,  torts,  negligences,  and  other 
malfeasances  or  miafsasinees  and  omiarioos  of  duty  of  his  agant,  in  the 
course  of  his  employment»  althongh  the  principal  did  not  authorise,  or 
justify,  or  participate  in,  or  indeed  know  of  such  misconduct,  or  even  if 
he  forbade  the  acts  or  disapproved  of  them. 

HoTART  PuBUO  18  Madb  Aobut  ov  Bahk,  avd  OiTB  OF  rrs  OfnCBBS, 
where  the  bank  appoints  him  by  the  year  to  do  all  of  its  notarial  busi* 
ness^  and  requires  of  him  a  bond  for  the  faithful  discharge  ot  his  duties. 

Bank  RBOBivnio  Pboiobsobt  Notes  from  m  Difobitobb  iob  Collbo- 
TXOK  n  Bbbfonbiblb  iob  Nbouobnob  of  Notabt,  who  has  been  cou- 
stitnted  its  agent,  in  failing  to  give  notice  to  aa  indorser  of  a  negotiable 
prondssory  note  of  a  demand  upon  and  refusal  of  payment  by  the  maker, 
and  by  which  the  maker  was  discharged.  Hie  notary,  in  snch  a  case, 
does  not  act  in  the  character  of  an  independent  oflioer  in  the  perform- 
ance of  a  duty  imposed  upon  him  by  law. 

The  facts  are  stated  in  the  opinion. 

Oray^  for  the  appellant. 

LacUand^  CUne^  and  Jamieson^  for  the  respoDdant. 

By  Court,  Waoner,  J.  The  tacta  in  this  case  are  nudnly 
these:  The  plaintiff  kept  his  regular  deposit  account  with  de- 
fendant, and  in  accordance  with  a  uniform  custom,  delivered 
to  it  a  negotiable  promissory  note  for  collection.  The  note 
was  for  two  thousand  five  hundred  dollars,  made  by  Henry  L. 
Clark,  payable  sixty  days  after  date  to  the  order  of  Lewis  V. 
Bogy,  and  by  Bogy  indorsed  to  plaintiff,  who  indorsed  the 
same  and  delivered  it  to  defendant  for  the  purpose  above 
stated.  The  note,  not  being  paid  at  maturity,  was  delivered 
by  defendant  to  a  notary  public  for  protest,  and  to  give  notice 
of  presentment,  demand,  and  refusal  to  pay  to  the  indorser. 
The  notary  was  appointed  by  the  defendant  to  do  all  its  nota- 
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rial  business;  and  it  had  required  him  to  give  bond  in  tbe 
sum  of  ten  thousand  dollars  for  the  faithful  discharge  of  his 
duties.  He  proceeded  to  protest  the  note  for  non-payment, 
but  through  his  negligence  and  carelessness  in  giving  notice, 
the  indorser  was  discharged.  The  maker  was  insolvent,  and 
this  suit  is  now  brought  to  charge  defendant  tcx  the  negligence 
of  the  notary  it  employed,  and  through  whose  instrumentality 
recourse  was  lost  against  the  indorser. 

The  sole  point  here  is,  whether  the  defendant  is  liable  for 
the  negligence,  inefficiency,  and  carelessness  of  the  notary,  act- 
ing as  its  agent.  The  question  has  often  been  determined  in 
other  courts,  but  the  decisions  are  so  conflicting  and  contra- 
dictory that  it  cannot  be  said  that  any  rule  can  be  positively 
deduced  from  the  weight  of  authority. 

It  is  not  doubted  that  it  is  the  usual  custom  of  banks,  in 
receiving  notes  on  deposit  for  collection,  to  hand  them  over  to 
a  notary  to  make  demand  and  protest  against  the  maker,  and 
give  notice  to  the  indorser  in  default  of  payment  at  maturity. 
And  therefore  it  has  been  held  that  where  a  party  cognizant 
of  this  custom  deposits  a  note  for  collection,  and  payment  is 
not  made  when  the  same  becomes  due,  and  it  is  regularly 
delivered  to  a  notary,  and  he  omits  to  give  notice  to  the  in- 
dorser of  non-pajrment,  the  bank,  having  discharged  its  entire 
duty,  will  not  be  responsible,  but  the  remedy  will  be  against 
the  notary. 

The  best  considered  case  that  we  have  met  with  holding 
the  banks  exempt  from  liability  is  BMemire  v.  Bank  of  United 
States  J  1  Miles,  173,  affirmed  on  appeal  in  4  ^Vha^t.  105  [33 
Am.  Dec.  46].  It  was  there  said  that  the  bank  should  be 
regarded  as  having  undertaken  to  collect  the  note  in  the  cus- 
tomary mode,  and  that  the  holder  of  the  note  must  be  under- 
stood to  have  consented  to  the  arrangement;  consequently,  on 
default  of  payment  by  the  maker,  it  became  the  duty  of  the 
bank  to  call  to  its  aid  the  notary,  and  intrust  to  him  the  per- 
formance of  whatever  was  necessary  to  secure  the  responsi- 
bility of  the  indorsers.  And  it  was  moreover  declared  that 
the  notary  being  a  public  officer,  he  and  his  securities  on  his 
official  bond  as  notary  were  liable  to  the  parties  injured  by 
his  neglect,  but  not  the  bank  or  person  who  directly  employed 
him.  And  this  decision  has  been  followed  in  many  cases, 
though  not  si  ways  for  precisely  the  same  reasons:  Ea9t  Had- 
dam  Bank  v.  Samll^  12  Conn.  303;  Warren  Bank  v.  Suffolk 
Bank,  10  Cutfh.  582:  Citizens^  Bank  v.  Howell,  8  Md.  530  [63 
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Am.  Dec.  714];  Bimling  y.  Arthur ^  84  Miss.  41;  Hyde  ▼. 
Plamimf  Bank,  17  La.  660  [86  Am.  Deo.  621]. 

Bat  on  the  other  hand,  the  bank  is  held  liable  for  all  the 
acts  and  omiesions  of  the  notary  or  other  agent  to  whom  it 
delivers  the  notice.  The  leading  case  on  this  side  of  the  ques- 
tion is  AUm  y.  Merehantt^  Banky  22  Wend.  215  [34  Am.  Dec. 
289],  in  the  New  York  coart  of  errors  and  appeals,  where  the 
whole  subject  is  most  elaborately  considered,  and  discussed 
with  masterly  ability  by  Senator  Verplanck.  In  the  course 
of  his  opinion,  that  learned  jurist  said:  — 

^'  It  is  well  settled  in  this  state  that  there  is  an  implied  un- 
dertaking by  a  bank  or  banker  receiving  negotiable  paper 
deposited  for  collection  to  take  the  necessary  measures  to 
charge  the  drawer,  maker,  or  other  proper  parties  upon  the 
default  or  refusal  to  pay  or  accept:  Smedes  v.  Bank  of  Uticaj 
20  Johns.  872;  8.  C.  in  this  court,  8  Cow.  668;  MeKinvUr  v. 
Bank  of  Utiea,  9  Wend.  46;  S.  C,  11  Id.  478.  The  ground  of 
this  rule  is,  that  the  acceptance  of  negotiable  paper  thus  de- 
posited for  collection  forms  an  implied  undertaking  to  make 
the  demands  and  give  the  notices  required  by  law  or  mercan- 
tile usage  for  the  perfect  protection  of  the  holder's  rights 
Against  all  previous  parties;  for  which  undertaking  the  use  of 
the  funds  tiius  temporarily  obtained,  or  of  the  average  bal- 
ances thereof  for  the  purposes  of  discount  or  exchange,  forms 
a  valuable  conoderation.  Had  we  no  express  authority  on 
ibis  head,  I  should  hold  the  acceptance  by  a  bank  of  paper 
for  collection  firom  a  customer  in  the  usual  course  of  his  busi- 
ness as  sufficient  evidence  of  a  valuable  consideration.  The 
whole  ordinary  business  of  a  bank  with  its  dealers  is  one  of 
mutual  profit  or  accommodation,  and  it  must  be  taken  together 
(unless  some  part  is  separated  by  express  understanding), 
and  it  is  not  for  a  bank  to  allege  or  for  a  court  to  consider 
that  a  collection  in  a  particular  place  must  be  regarded  as  a 
gratuitous  favor.  If  accepted  at  all,  the  general  profits  and 
advantages  of  the  business  of  which  this  may  perhaps  be  an 
unproductive  part  form  a  good  consideration  for  the  under- 
taking. This,  however,  is  not  an  open  question  after  the  de- 
cision of  this  court  in  the  two  cases  against  the  Bank  of  Utica. 
What,  then,  is  the  ordinary  undertaking,  contract,  or  agree- 
ment of  a  bank  with  one  of  its  dealers  in  the  case  of  an  ordi- 
nary deposit  of  a  domestic  note  or  bill  payable  in  the  same 
town  received  for  collection?  It  is  a  contract  made  with  a 
corporate  body  having  only  a  legal  existence,  and  governed 
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by  directors,  who  can  act  only  by  officers  and  agents;  or  if  it 
be  .with  a  private  banker,  he,  too,  is  known  to  carry  on  his  busi- 
ness by  clerks  and  agents.  The  contract  itself  is  to  perform 
certain  duties  necessary  for  the  collection  of  the  paper  and 
the  security  of  the  holder.  But  neither  legal  construction  nor 
the  common  understanding  of  men  of  business  can  regard  this 
contract  (unless  there  be  some  express  understanding  to  that 
effect)  as  an  appointment  of  the  bank  as  an  attorney  or  per- 
sonal representative  of  the  owner  of  the  paper  authorized  to 
select  other  agents  for  the  purpose  of  collecting  the  notes,  and 
nothing  more.  There  is  a  wide  difference  made  as  well  by 
positive  law  as  by  reason  of  the  thing  itself  between  a  contract 
and  undertaking  to  do  a  thing,  and  the  delegation  of  an  agent 
or  attorney  to  procure  the  doing  the  same  thing, — between  a 
contract  for  building  a  house,  for  example,  and  the  appoint- 
ment of  an  overseer  or  superintendent  authorized  and  under- 
taking to  act  for  the  principal  in  having  a  house  built.  The 
contractor  is  bound  to  answer  for  any  negligence  or  default  in 
the  performance  of  his  contract,  although  such  negligence  or 
default  be  not  his  own,  but  that  of  some  subcontractor  or 
under-workman.  Not  so  the  mere  representantive  agent  who 
discharges  his  whole  duty  if  he  acts  with  good  faith  and  ordi- 
nary diligence  in  the  selection  of  his  materials,  the  forming 
his  contracts,  and  the  choice  of  his  workmen.  Now,  in  the 
case  of  the  deposit  for  collection  of  a  domestic  note  or  bill 
payable  in  the  same  town,  no  one  can  imagine  that  this,  in- 
stead of  being  a  contract  with  the  bank  to  use  the  proper 
means  for  collecting  the  paper,  is  a  mere  delegation  of  power 
to  act  as  an  attorney  for  that  purpose.  If  this  were  so,  and  it 
should  happen  that  by  the  fraud,  the  carelessness,  or  tlie 
ignorance  of  a  clerk  or  teller  the  only  responsible  parties  were 
discharged,  or  the  note  itself  lost  or  destroyed,  it  would  be  a 
sufficient  defense  for  the  bank  if  it  could  show  that  the  di- 
rectors had  employed  ordinary  care  and  caution  in  selecting 
their  officers,  or  any  similar  defense  which  would  be  good  in 
the  mouth  of  an  attorney  in  fact,  or  a  steward  acting  in  good 
faith  for  his  principal,  who  has  been  defrauded  in  any  transac- 
tion. If  such  were  the  understanding  of  this  business,  and 
the  merchant  had  to  look  to  the  responsibility  of  the  teller  or 
clerk  through  whose  liands  his  paper  may  pass,  and  not  to 
that  of  the  bank  who  employs  them,  few  deposits  for  collec- 
tion would  be  made,  and  it  would  soon  be  found  expedient  to 
deal  only  with  banks  or  bankers  who  would  guarantee  their 
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officers.  But  the  natural  understanding  of  men  of  business  is 
sorely  not  this;  it  is  of  an  implied  agreement  with  the  bank 
itself,  of  whose  officers  and  agents  they  have  no  knowledge, 
And  with  whom  they  have  no  privity  of  contract/' 

And  in  Montgomery  Co.  Bank  v.  Albany  City  Bankj  7  N.  Y. 
459,  it  is  laid  down  with  great  clearness  and  emphasis  that 
'^when  a  bank  receives  firom  the  owner  a  bill  for  collection, 
ixayable  either  at  the  place  where  such  bank  carries  on  its' 
business  or  at  some  distant  place,  it  thereby  becomes  the 
agent  of  the  owner  for  the  collection,  and  in  the  discharge  of 
its  obligations  as  such,  if  the  bill  has  not  been  accepted,  it  is 
bound  to  present  the  same  for  acceptance  without  unreason- 
able delay,  as  well  as  to  present  the  same  for  payment  when 
it  becomes  payable;  and  if  not  accepted  when  presented  for 
that  purpose,  or  not  paid  when  presented  for  payment,  it  must 
take  such  steps  by  protest  and  notice  as  are  necessary  to 
charge  the  drawer  and  indorser,  or  it  will  be  liable  to  its  prin- 
-cipal,  the  owner,  for  the  damages  which  the  latter  sustains  by 
any  neglect  to  perform  such  duties,  unless  there  be  some 
agreement  to  the  contrary  expressed  or  implied."  And  in 
■Commerdai  Bank  v.  Union  Bank^  11  N.  Y.  203,  this  is  declared 
to  be  the  established  law,  and  no  longer  an  open  question. 
The  same  doctrine  is  held  in  71iomp»on  v.  Bank  of  the  State^  8 
Hill,  77  [30  Am.  Dec.  854];  Reeves  v.  State  Bank^  8  Ohio  St 
465;  American  Ex.  Co.  v.  Haire^  21  Ind.  4;  Bank  of  Mont- 
-gomery  v.  Knox  &  Co.j  1  Ala.  148;  Ami  of  Mobile  v.  Huggine^ 
3  Id.  207;  and  to  the  same  efTect^  Taber  v.  Perrot^  2  Oall.  565, 
per  Story,  J.  And  this  is  the  settled  law  in  England:  Van 
Wart  V.  WooOey,  3  Bam.  &  C.  439;  S.  C,  10  Eng.  Com.  L. 
204;  Mockery  v.  Rameaya^  9  Clark  &  F.  818. 

If  the  subject  of  the  controversy  were  a  foreign  bill  of  ex- 
change, it  might  present  an  entirely  different  aspect;  but  it  is 
a  negotiable  promissory  note.  A  mere  private  person  could 
have  made  the  demand  and  given  the  notice,  and  the  employ- 
ment  of  a  notary  was  not  necessary.  Our  statute  authorises 
and  permits  a  notary  to  act,  but  does  not  require  his  official 
action  to  the  exclusion  of  any  other  individuaL 

The  defendant,  having  appointed  the  notary  by  the  year,  and 
required  a  bond  for  the  faithful  performance  of  his  duties, 
•made  him  its  agent  and  an  officer  of  the  bank.  Upon  recog- 
nised and  general  principles,  the  principal  is  '^held  liable  to 
third  persons  in  a  civil  suit  for  firauds,  deceits,  concealmentSy 
cnisrepresentations,  torts,  negligences,  and  other  malfeasance 
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or  XDisfeasanoee,  and  omiBsicMiB  of  duty  of  his  agent  in  the- 
course  of  his  employment,  although  the  principal  did  not  au- 
thorize or  justify  or  participate  in,  or  indeed  know  of,  racb 
misconduct,  or  even  if  he  forbade  the  acts  or  disapproved  of 
them  ":  Story  on  Agency,  sec.  462. 

The  notary  in  this  instance  was  not  acting  in  the  character 
of  an  independent  officer  in  the  discharge  or  execution  of  a 
duty  devolved  upon  him  by  law,  but  as  the  agent  of  the  de* 
fendant. 

The  judgment  is  reversed,  and  the  cause  remanded. 

The  other  judges  concurred. 

'  As  TO  FntsT  PoiKT  IS  Stllabvs,  mpra,  sea  note  to  Cfritwold  t.  Banenr 
82  Am.  Dec  396;  New  Orleafuete.  J?.  J?.  Co.  r.  AUbritUm,  75  Id.  98;  Henier- 
mm  ▼.  San  Antonio  etc  R,  JL  Co.,  67  Id.  675,  note  686;  Moir  t.  Hoplam^  68  Id. 
312;  Johmon  v.  Bcurber,  60  Id.  416,  note  419;  BarUr  ▼.  HaU,  60  Id.  801,  noto- 
303;  Locke  v.  Steam$,  35  Id.  382. 

LiABn.rrr  of  Bavks  ior  Nsoliokncb  ov  NoTABin,  wtc:  See  note  to- 
American  Bxpreae  Co.  ▼.  HaSrej  88  Am.  Deo.  839,  oitiag  the  prmoipal  oaaof 
CUiunB'  Bank  etc  t.  HoweU,  63  Id.  714,  and  odUeeted  cMes  in  note  thereto 
717;  extended  note  to  AUrn  t.  MerehanUf  Bank,  34  Id.  313-316^  where  ih» 
subject  is  disonssed. 

The  f&inozpal  oasb  wis  sumiAniTtp,  quoiid  vboii»  iuni  ivpbovbd  in. 
Daiy  T.  Bvteken^ etc  Banketc,  66  Mo.  102. 


RnoEBB  V.  Robinson. 

[88  MlBSOVBT,  IM.] 

Bqvxtt  KaeottnzES  Riobt  of  Substt  to  Pat  off  Non  ok  Oiuoatiov 
OF  Prikoipal  Dxbtob,  and  be  subrogated  to  the  rights  of  the  creditor. 

Suaxrz  n  not  Disohaboxd  ukliss  Crsditob  dobs  Some  Act  bt  Whio* 
Sx  DxPBmBS  HiTtfBKT.F  of  the  right  of  proceeding  at  law  in  the  oolleetioii' 
of  the  obligation.  Without  such  act,  ati  extension  of  time  or  giriag  in* 
dnlgence  will  not  release  or  exonerate  the  snrety. 

SuBRT  n  DiscHABOBD  WHSBB  CRXDiroR  Makxs  Aorbbmbnt  Which  Ba- 
TOPS  Hue  from  pursuing  his  remedy  against  the  debtor. 

COYBNANT  HOT  TO  SUB  UPON  ClaIH  CANNOT  BB  PLBADXD  TO,  AND  PRB- 

8BNT8  No  Bar  to,  Action  on  Such  Claim.  The  only  remedy  of  the- 
covenantee  in  snoh  a  case  is  a  suit  for  damages  on  the  ooyenant  or  agree* 
ment. 

SUXITT  IS  NOT  DlSOBAXOBD  BT  EXPRXSS  COVBNANT  NOT  TO  SUB  PbINOIPAL 

Dxbtob  for  Cbrtain  or  Prbscribbd  Tdcb,  because,  notwithstanding 
the  agreement,  suit  may  be  commenced  at  any  time. 
flURXTT  IS  NOT  DiscHARGXD,  where,  for  a  valuable  oonsidentioo,  the  h^der 
of  a  note  gives  an  extended  time  f w  payment  to  the  prine^al  debtor^ 
hot  reserves  to  himself  the  right  to  soe  whenever  reqnired  by  the  mue^. 

The  facts  are  stated  in  the  opinion. 
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Cline  and  Jamiewny  and  W,  A.  Alexander^  for  the  defendants 
in  onor* 

Napion  and  B.  A.  Lewis^  for  the  plaintiffB  in  error. 

By  Conrt,  Wagnsb,  J.  This  was  a  suit  instituted  in  the 
8t.  Charles  circuit  court  (and  taken  by  change  of  venue 
to  the  circuit  court  of  St.  Louis  County)  by  plaintiffs  against 
the  defendants,  Robinson,  McDonald,  Griffith,  and  Overall, 
on  a  promissory  note  for  the  sum  of  four  thousand  dollars. 
The  note  was  originally  given  to  Greorge  Myers,  as  payee 
and  holder,  and  bequeathed  by  him  in  his  last  will  to  his 
daughter  Sarah  A.,  a  minor,  who  afterwards  intermarried  with 
John  M.  Rucker,  the  plaintiff.  Robinson  made  no  answer, 
and  judgment  by  default  was  taken  against  him.  McDonald, 
Griffith,  and  Overall  filed  their  answer,  alleging  that  they  were 
eecurities  on  the  note  for  Robinson,  and  that  Myers  in  his 
lifetime,  and  Blanks,  his  executor,  who  was  also  guardian  of 
Sarah  A.  Myers,  and  plaintiffs,  when  they  severally  had  charge 
and  possession  of  the  note,  for  valuable  considerations,  by  con- 
tract and  agreement  with  Robinson,  without  their  consent,  in- 
dulged and  gave  time  to  Robinson  from  year  to  year,  until  he 
(Robinson)  became  insolvent,  whereby  they  claimed  that  they 
were  discharged. 

From  the  evidence,  it  appears  that  when  the  note  became 
due  Myers,  the  obUgee,  was  dead,  and  it  had  passed  into  the 
hands  of  Blanks,  executor  of  Myers,  who  held  it  two  or 
three  years  in  the  capacity  of  executor,  and  for  about  the 
same  length  of  time  as  guardian  of  Sarah  A.  Myers,  and  upon 
her  intermarriage  with  Rucker  he  delivered  the  note  over  to 
plaintiffs.  The  note  was  made  payable  with  six  per  cent  in- 
terest, and  when  it  matured,  Blanks,  the  executor,  informed 
Robinson  that  as  he  was  not  needing  the  money,  he  might  re- 
tain it,  provided  he  would  pay  him  four  per  cent  additional 
interest,  making  the  interest  amount  to  ten  per  cent  instead  of 
six.  Robinson  paid  the  interest  to  the  executor  and  guardian 
as  long  as  he  had  possession  of  the  note,  and  likewise  paid  one 
year's  interest  at  the  same  rate  to  the  plaintiffs  after  the  note 
had  come  to  their  hands.  The  interest  was  generally  paid  at 
the  end  of  the  year  on  which  it  fell  due,  and  in  one  year  a  note 
was  taken  for  its  payment.  The  executor,  when  he  made  the 
arrangement  with  Robinson  for  giving  him  indulgence  and  an 
extension  of  time  in  consequence  of  the  additional  interest 
being  paid,  stated  that  he  would  not  sue  upon  the  note  unless 
compelled  to  do  so  by  the  securities;  but  he  expressly  reserved 
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the  right  to  Bue  at  any  time  whenever  requested  to  do  so  by 
the  sureties.  Upon  this  evidence,  the  jury,  under  instructiono 
from  the  court,  found  a  verdict  for  the  defendant. 

It  is  not  pretended  here  that  the  securities  are  discharged  by 
means  of  the  statutory  provisions  in  relation  to  securities,  as 
no  notice  was  ever  given  by  them  to  the  holder  or  holders  of 
the  note  to  sue.  The  defense  rests  purely  on  legal  and  equi- 
table principles.  It  is  the  doctrine  of  equity  that  the  security 
has  the  right  to  pay  off  the  note  or  obligation  of  the  principal 
debtor,  and  be  subrogated  to  the  rights  of  the  creditor;  and  if 
the  creditor  has  made  an  agreement  which  estops  him  from 
pursuing  his  remedy  against  the  debtor,  the  security  is  dis- 
charged. But  the  giving  of  time  or  indulgence  will  not  have 
the  efifect  of  releasing  the  security  without  the  creditor  has  by 
some  contract  obligatory  tied  up  his  hands,  and  prevented 
himself  from  the  privilege  of  prosecuting  his  right  of  action. 
The  agreement  must  not  only  be  upon  a  sufficient  considera- 
tion, but  it  must  amount  in  law  to  an  estoppel  on  the  creditor 
sufficient  to  prevent  him  from  bringing  an  action  before  the 
expiration  of  the  extended  time:  Nichols  v.  DtmglasSj  8  Mo.  49; 
Ford  V.  Beard,  81  Id.  459;  Bailey  v.  Adams,  10  N.  H.  162; 
Joslyn  V.  Smith,  13  Vt.  853;  Farmers*  Bank  v.  Baynolds,  13 
Ohio,  84;  Leavitt  v.  Savage,  16  Me.  72.  The  agreement  ex- 
tending the  time  must  not  only  be  valid  and  binding  in  law, 
but  the  time  of  the  extension  must  be  precisely  and  definitely 
fixed:  Miller  v.  Stem,  2  Pa.  St.  286.  Where,  therefore,  the 
creditor,  in  extending  the  time  or  granting  indulgence  to  the 
debtor,  reserves  the  right  to  bring  suit  at  any  time,  the  sureties 
are  not  discharged,  because  they  can  compel  him  on  notice  to 
proceed  to  the  collection  of  the  debt  whenever  they  see  fit.  By 
the  very  terms  of  the  agreement  in  this  case,  the  creditor  is 
not  estopped;  his  hands  are  not  tied.  In  Nichols  v.  Norris,  3 
Bam.  &  Adol.  41,  the  creditor  signed  a  deed  of  composition, 
and  thereby  agreed  to  extend  the  time  of  payment,  and  receive 
payment  in  installments.  But  as  he  had  expressly  reserved 
his  right  to  proceed  at  any  time  against  the  surety,  the  surety 
was  held  not  to  be  discharged.  In  Melville  v.  Olendenningp  7 
Taunt.  126,  the  plaintiff  received  bills  of  exchange  from  de- 
fendant under  an  agreement  that  he  should  not  be  precluded 
from  prosecuting  while  the  bills  were  running.  It  was  held  thai 
the  surety  was  not  thereby  discharged.  And  thia  seems  to  be 
the  prevailing  doctrine:  Oxford  Bank  v.  Lewis,  8  Pick.  458; 
Blaekstone  Bank  v.  HUl,  10  Id.  132;  Wyke  v.  Sogers,  1  De  Gts^ 
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H.  A  0. 408;  Wagman  y.  Haagj  14  Barb.  232;  HvlNM  y.  Oarpenr 
Ur,  5  N.  Y.  171;  VieU  y.  Hoag,  24  Vt.  46.    Now,  it  is  well  set- 
tled that  a  coyenant  not  to  sue  npon  a  claim  cannot  be  pleaded 
to  and  presents  no  bar  to  an  action  on  the  claim,  the  only  rem- 
edy of  the  coyenantee  being  a  suit  for  damages  on  the  cove- 
nant or  agreement:   Atwood  y.  LewiSy  6  Me.  892;  Bircher  v. 
Payne,  7  Id.  462;  Bridge  y.  Tterman,  36  Id.  439.    Hence  it  has 
been  held  that  an  express  coyenant  not  to  sue  the  priiiCipal 
debtor  for  a  certain  or  prescribed  time  will  not  discharge  the 
surety,  because,  notwithstanding  the  agreement,  suit  may  l>o 
commenced  at  any  time,  and  the  coyenant  is  no  bar,  but  only 
gives  the  covenantee  an  action  for  damages:  Perkine  v.  GtZman, 
8  Pick.  229;  FvUam  v.  ValeiUiney  11  Id.  156.    There  is  noth- 
ing in  the  facts  of  this  case  to  show  that  the  plaintiffs,  or  those 
from  whom  they  received  the  note,  divested  themselves  of  the 
power  to  sue  at  any  time.    As  we  have  already  shown,  exten- 
sion of  time  or  giving  indulgence  will  not  release  or  exonerate 
the  sureties,  unless  accompanied  with  some  act  on  the  part  of 
the  creditor  whereby  he  deprives  himself  of  the  right  of  pro- 
ceeding at  law  in  the  collection  of  the  obligation.    There  was 
nothing  here  to  prohibit  the  bringing  an  action  to  coerce  pay- 
ment, or  to  prevent  the  sureties  from  pajring  the  debt,  and  en- 
forcing their  right  against  the  principal 
The  judgment  is  reversed  and  the  cause  remanded. 

Holmes,  J.,  concurred. 

LovELACB,  J.,  absenl 


SuBSTT  MAT  SB  8uBBoaATH>  «o  BuBB  ov  OKBOXfon  Jcmm  T.  TVnoher, 

Id.  261,  oolleoted  oiMs  la  note  timofeo  204;  Jamei  v.  Jaeqtut,  82  Id.  613; 
Bodes  V.  OrockeU,  24  Id.  480}  Fleming  v.  Bemer.  12  Id.  629;  ffofm  t.  Ward, 
8  Id.  664. 

FoBBXARAHCi^  DniAT,  'SmsaJOMBum^  OB  IravLanos  of  Crbditor  wiu. 
NOT  DisaHABGS  SuBXTT  if  not  founded  on  a  Tilnable  oonnderation:  Carter 
▼.  Jones,  49  Am.  Bea  42S,  note  428;  Dcme  t.  Chfdmm,  86  Id.  63»  note  68; 
NeweU  v.  Hamer,  36  Id.  416;  DHskOl  t.  Mateer,  80  Id.  106;  note  to  Steele  v. 
Bo^  29  Id.  226;  ffeOem  v.  Cfranfford,  84  Id.  421;  McOts  ▼.  Metealf,  61  Id. 
122;  Cook  v.  SwUkwid:,  60  Id.  181;  MaHferyer  r.  PoU,  66  Id.  479;  Ifayttn  ▼. 
Pope,  41  Id.  66;  Brimgar  t.  PUtt^  86  Id.  676;  note  to  Bangs  t.  Strong,  42 
Id.  67. 

Surety  mat  bi  Dibohahgbp  bt  Grbdiiob's  Acts:  DrisbeU  ▼.  Mateer,  80 
Am.  Dea  106,  note  107;  Cofjpenier  t.  King,  43  Id.  406,  note  408;  extended 
note  to  Steele  t.  Bogd,  29  Id.  226,  226;  Toung  v.  Cleveland,  82  Id.  186,  note 
167;  SirawMdge  ▼.  Baltimore  etc.  B.  B.  Co.,  74  Id.  641;  Hempeisad  t.  Wat. 
kins,  42  Id.  696;  note  to  Fellows  r.  Prentiss,  46  Id.  483;  noU  to  Smpstend  t 
U'aikins,  m  Id.  714;  King  v.  BaUwin,  8  Id.  416. 
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SuBKrr  n  Oihbabosd  bt  Vaub  Aarkimewt  k»  Dblat,  wbxv:  King 
r.  State  Bamk,  47  Am.  Dea  739,  note  743;  Tatee  t.  IkmaltUon,  61  Id.  283^ 
noto  294^  oantaining  oolected  cues;  Dktermm  ▼.  Board  qfOommkthnert  etCt 
d3  Id.  873,  note  380;  note  to  DriakeU  r.  Matmr,  80  Id.  107;  note  to  FeUowt  r. 
fVeiKiM^  45  Id.  49a 

The  pbinczpal  oasb  was  gitsd  in  eeoh  of  the  following  aathoiitie^  end  to 
the  point  stated:  The  fourth  and  fifth  points  in  the  tffOabm,  m^pra,  weise  re- 
ferred to  with  approval  in  Hbtea  t.  Bowleff,  57  Mo»  358.  The  saeond  and  third 
poin^  of  the  same  were  improved  in  Headiee  ▼.  Jamea,  43  Id.  237»  where  it 
was  held  that  an  agreement  to  grant  an  extension,  to  avail  the  surety,  must 
not  only  be  founded  upon  a  sufficient  consideration,  but  it  mast  operate  as  an 
estoppel  on  the  creditor  sufficient  to  prevent  him  fram  bringing  an  action  be- 
fore the  expiration  of  the  extended  time.  The  fourth  point  in  the  eifUedrnt^ 
mpra,  was  approvingly  referred  to  in  StUbodl  v.  Aannf  69  Id.  544^  where  it 
was  held,  however,  that  an  agreement  between  the  creditor  and  the  prindpel 
debtor  to  extend  the  time  for  payment  of  the  debt  for  a  d^mite  period,  if 
founded  upon  a  sufficient  consideration,  and  made  without  the  surety's  con- 
sent, will  discharge  the  surety;  and  that  payment  of  interest  in  advance  is  a 
sufficient  consideration,  even  if  it  be  at  a  usurious  rate.  A  distinction  was 
drawn  in  this  case  between  the  effect  of  a  covenant  not  to  sue,  and  an  agree- 
ment to  change  the  terms  of  the  contract  as  to  payment,  performance,  or  oth- 
erwise. The  principal  case  was  considered  analogous  in  principle  to  Paim  v. 
VoorheeMt  26  Wis.  533,  where  it  was  held  that  the  taking  of  a  debtor's  prom- 
issory note,  either  for  a  precedent  liability  or  for  one  incurred  at  the  time,  is 
no  payment,  unless  expressly  so  agreed;  but  that  where  the  creditor  holds  a 
bond  as  security  for  such  indebtedness^  the  taking  of  the  debtor's  note  does 
not  of  itself  neeewarily  snuwad  his  rig^  of  aetion  en  the  bead,  or  diaohaift 
the  surety  thereon. 
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{88  MISSOOBI,  198lj 

Twaotam  unbir  Dbbd  Onmo  Hnc  Bowxb  to  Bill  aho  Ooinrxr  oax 
Sbll  and  Convxt  Svoh  Titlb  omlt  as  is  vested  in  him  by  his  convey- 
ance. Such  an  agent  has  no  authority  to  bind  his  principal  or  grantor 
by  a  covenant  in  his  name. 

TRinmu*s  CoirvBTAKcn  irsiDnt  Poweb  vo  Sbll  aitd  Oonvnt  u  Vauo 
WITHOUT  Wabbahtt  Oil  Pemdkal  OovwAiiis.  In  &wt^  tbeie  can  be 
no  warranty  of  title  on  such  sales,  and  all  pnrehasers  are  bound  to 
know  it. 

AurnoBiTT  to  Cowxr  Mibxlt  Oxvm  No  Imtuxd  Powsk  to  Makb 

CklVSIIAlllB. 

Tbusins  ganvot  bb  Baqqibbd  to  SimB  nrao  Ant  Pbb8oiial  Oovb- 
nants  fOB  Titlb,  or  against  encumbranccB  generally,  where  he  has  sold 
real  estate  under  a  deed  of  trust.  HeseQs  in  hie  fiduciary  capacity  only, 
and  acts  as  a  mere  agent  to  sell  and  ocnvey,  and  as  a  tmatee  to  execute 
the  trust  dedaved. 

UlVAL   bmRBB  OOVBVANT   AaAZRBT  AOTS   AND   BnOOMBBANOBB   DONB   OB 

SmnriBBD  bt  HnfaBi.r  is  the  coly  one  whidi  obb  be  nquiredfll  a  tiBB' 
tee  executing  a  mere  naked  power  of  sale  vadaB  a  daed  of 
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PVBOHASIB   XUflTT    TaXS    NoTXCI    OF   TiTLB  AND    IT8    DunOIS    18    It    Af- 

TBAS8  OF  RsooBD,  where  he  bays  at  a  sale  made  by  a  mortgagee  or  trus- 
tee under  a  power  to  sell  for  the  payment  of  debts.  He  cannot  legally 
demand  oovenaats  for  title  contained  in  the  conveyance  to  the  trustee. 

Vnhbor  18  RzBiFTiD  IBOM  PuuiOKAL  RESPONsiBiLnT,  wuxN. — Trostee 
having  power  under  deed  to  sell  and  convey  real  estate,  as  well  as  execu- 
tors,  adnunistrators,  gnardians,  mortgagees^  assignees  for  the  benefit  of 
creditorsi  and  other  like  trustees,  who  have  no  other  interest  in  the  prop- 
erty than  a  legal  title  with  power  to  sell  and  convey,  are  exempted  from 
responsibility  in  *"^""g  sales^  except  where  fraud  exists,  or  where  they 
voluntarily  enter  into  personal  covenants  of  warranty. 

WAnrBR  OF  0niAin>  ton  TRuani's  CovmAifT,  and  of  O&rBcnoNs  to 
Truvom'b  DnD.  — VBnxn  mat  Lawfully  Demakd  Obdina&t  Tbus- 
TU  Ck>vxRAirr  of  I^ubtxi  who  sells  to  him  under  power  of  sale,  as 
the  trustee  cannot  object  to  covenanting  against  acts  or  enoumbranoes 
done  or  suffared  by  himself;  but  if  the  vendee  absdntely  refuses  to  com- 
plete his  purchase  unless  m  deed  with  full  general  warranty  of  title  is 
tendered,  it  amounts  to  a  waiver  of  any  demand  for  a  covenant  against 
the  trustee's  own  acts  merely,  and  of  all  objections  to  the  deed  that  was 
tendered  because  of  its  not  containing  such  a  covenant. 

Whirs  Pubohaskb  Butb  Rbal  Estate,  and  Takxs  Dxxd  without  Covb- 

NANT    OF  WaBBANTT,    Hi    TaXXS    BjSK    OF   TtTLX    ON    HlMSSLF.      He 

must  examine  the  records  and  title  for  himself,  and  so  far  the  rule  of 
odseetf  eniplor  may  be  said  to  apply  to  him.  But  nusrepresentations  or 
suppression  of  material  facts  are  matters  collateral  to  Uie  written  con- 
tract or  deed,  and  may  be  inquired  into  en  the  ground  of  fraud. 

Vkndob  must  DisaLOBB  All  Materlil  Faotb  of  WmoH  Hn  Knows 
ViNDU  to  bb  Ignorant. 

IteRX  MAT  MK  Fraud  in  Supfbrbbino  and  Ck>N0BALiNO  Matbrxal  Facts, 
as  weU  as  in  direct  nusrepresentation,  if  the  other  party  is  knowingly 
suffered  to  deal  under  a  delusion. 

Fbndor  must  DiacLosx  DEFBcra,  whbn.  — At  Salb  bt  Tbubtbb  undxr 
Power,  where  the  facts  or  means  of  information  concerning  the  condi- 
tion and  value  of  the  thing  sold  are  equally  accessible  to  both  parties, 
and  nothing  is  said  or  done  which  tends  to  impose  on  the  other,  or  to  mi^ 
lead  him,  there  is  no  fraud  of  which  the  law  can  take  notice;  but  where 
material  facts  are  accessible  to  the  vendor  only,  and  he  knows  them  not 
to  be  within  the  diligent  attention,  obeervation,  and  judgment  of  the 
other  party,  he  is  bound  to  disclose  those  faoti^  and  make  them  known 
to  the  purchaser. 

Nbw  Notice  is  Requibbd  for  New  Sale.  Where  the  trustee  in  a  deed 
of  trust  with  a  power  of  sale  gives  notice  for  a  certain  number  of  days, 
advertises  the  property,  and  puts  it  up  for  sale  at  public  auction,  and 
the  property  is  struck  off  to  a  bidder,  tiie  trustee  cannot  upon  the  same 
day  resell  the  property  because  the  purchaser  refuses  to  complete  his 
contract;  there  must  bo  a  new  publication  of  notice. 

IIeabure  of  Damaobs  whebb  Purchaser  at  Trubixe's  AuonoN  Salb 
Refuses  to  Perform  his  Oontraot,  and  the  property  is  resold  on  the 
same  day  within  the  hours  mentioned  in  the  advertisement,  but  at  an 
enormous  sacrifice,  in  consequence  of  most  of  the  bidders  having  departed, 
is  not  the  difference  in  price  between  the  two  sales,  though  it  would  be 
the  proper  criterion  of  damages  actually  sustained  if  the  latter  sale  had 
been  fairly  made  on  proper  notice;  but  even  that  would  not  be  concln« 
Am.  Dec.  Vol.  XG— flsr 
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■irtt.  The  oomiiMm-law  role  ia  to  give  no  more  dameges  than  the  ftctnal 
loee  sustained;  and  where  the  property  is  shown  to  be  still  worth  a» 
mnch  as  was  bid  for  it^  the  damages  oan  be  little  more  than  nominal. 

Plaintiff  sued  to  recoyer  the  amount  bid  by  defendant  at 
a  sale  made  by  plaintiff  as  trustee  of  lands  conveyed  to  him 
as  trustee.  The  facts  are  stated  in  the  opinion,  and  the  ques- 
tions which  arose  under  the  instructions  of  the  court  also 
appear  there.  The  court  gave  the  instructions  asked  by  the 
defendant,  but  refused  those  asked  by  plaintiff,  and  the  plain- 
tiff took  a  nonsuit,  with  leave  to  move  to  set  the  same  aside. 

C  F,  BumeB  and  HMidayy  for  tbe  plaintiff  in  error. 

WhUidMy  and  O.  8.  and  J.  Van  Waggonery  for  the  dafend- 
ant  in  error. 

By  Court,  Holmss,  J.  This  was  a  suit  by  a  trustee  vendor 
against  his  vendee  at  a  sale  at  public  auction  of  real  estate 
under  a  deed  of  trust  made  to  secure  the  payment  of  the 
debts  of  numerous  creditors,  grounded  on  an  alleged  breach  of 
contract  by  the  purchaser  in  refusing  to  pay  the  amount  of 
his  bid  and  accept  the  deed  that  was  tendered  to  him,  convey- 
ing all  the  right,  title,  and  interest  in  the  property  that  was 
vested  in  the  trustee,  but  containing  no  covenants  of  warranty 
whatever;  aiid  the  action  sounded  in  damages.  Upon  the  re- 
fusal, there  was  a  resale  of  the  property  a  few  hours  afterwards 
on  the  same  day,  without  a  readvertising  or  any  new  notice 
given,  resulting  in  a  difference  in  the  price  amounting  to 
some  $2,225,  which  the  plaintiff  seeks  to  recover  by  way  of 
damages. 

The  answer  of  the  defendant  denied  the  material  allegations 
of  the  petition.  The  defense  rests  mainly  upon  the  grounds 
that  the  deed  tendered  to  him  did  not  contain  a  full  warranty 
of  the  title,  and  that  the  property  was  encumbered  to  a  much 
larger  amount  than  he  was  aware  of;  that  misstatements  of 
fact,  or  erroneous  information,  was  given  to  him  by  the  auc- 
tioneer with  regard  to  the  encumbrances  just  before  the  sale 
took  place,  by  which  he  was  led  into  mistake  as  to  their 
Hmount;  that  the  sale  was  fraudulently  made,  and  that  he  is 
not  liable  for  damages. 

Tlie  conveyance  that  was  made  to  the  trustees  was  in  the 
form  of  an  ordinary  deed  of  trust  in  the  nature  of  a  mortgage 
to  secure  the  payment  of  debts,  and  was  in  this  instance  more 
like  an  assignment  for  the  benefit  of  creditors  than  a  simple 
mortgage  for  the  security  of  a  particular  demand,  the  bench 
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fidarieB  being  niimeroiiB;  and  it  ocmteined  the  nsaal  poiver  to 
sell  and  convey  the  property  and  apply  the  prooeeds  of  the 
sales  to  the  Batisfiustion  of  the  debts  named,  according  to  the 
trosts  declared  in  the  instrument  It  contained  covenants  of 
warranty  of  title  and  against  encumbrances.  The  defendant 
insists  here  that  he  was  entitled  to  demand  a  deed  from  the 
trustee  containing  the  same  or  similar  covenants.  Whether 
he  expected  the  original  grantors  or  the  beneficiaries  to  join  in 
the  deed  with  the  trustee  and  make  those  covenants,  or  that 
the  trustee  should  make  them  as  his  own  personal  covenants, 
does  not  very  clearly  appear.  But  in  either  case  there  is  no 
warrant  in  law  fi>r  such  a  demand.  The  sale  is  not  made  by 
the  original  owners.  It  was  a  sale  by  the  trustee  in  his  fidu* 
dary  capacity  only.  The  trustee  undertakes  only  for  the 
execution  of  the  power  that  is  given  him,  and  he  is  only  au- 
thorised to  sell  and  convey  the  title  which  is  vested  in  him 
by  the  deed.  He  was  not  empowered  to  make  a  deed  in  the 
name  of  the  grantors  to  him,  nor  to  execute  any  covenants  in 
their  names.  Nor  can  he  be  required  to  enter  into  any  per- 
sonal covenants  for  title  or  against  encumbrances  in  general. 
The  only  covenant  that  can  be  demanded  of  a  mere  naked 
trustee,  who  has  no  interest  in  the  property  beyond  the  bare 
legal  title,  in  any  case  of  this  kind,  is  the  usual  trustee  cove* 
nant  i^ainst  acts  or  encumbrances  done  or  suffered  by  him- 
self: Bawle  on  Covenants  for  Title,  566.  This  covenant  was 
not  demanded.  The  deed  tendered  was  refused,  as  it  seems, 
absolutely,  for  the  reason  that  it  did  not  contain  full  covenants 
of  general  warranty.  The  written  note  sent  by  the  purchaser 
to  the  trustee  demanded  a  deed  that  was  good.  Precisely  what 
this  might  mean  unexplained  we  need  not  stop  to  inquire,  in- 
asmuch  as  the  defendant  rests  his  case  here  upon  the  broad 
ground  that  he  had  a  right  to  demand  a  general  warranty. 

It  seems  to  have  been  the  practice  of  the  courts  of  chancery 
in  England,  in  cases  of  sales  by  trustees  or  under  orders  of 
court,  to  require  the  cestuis  que  truatj  who  were  to  receive  the 
proceeds  of  the  sales,  to  join  with  the  trustees  and  enter  into 
covenants  of  warranty  of  the  title.  But  even  this  doctrine 
appears  to  be  of  questionable  authority  in  these  later  times  in 
a  case  of  this  kind;  nor  does  it  appear  to  have  been  recog- 
nised in  this  country.  Such  a  principle  would  have  to  be  ex- 
tended to  all  trustees  for  the  payment  of  debts,  assignees  of 
insolvents,  executors,  administrators,  guardians;  and  the  exe- 
eution  of  numberless  trusts  would  be  thereby  rendered  im- 
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practicable  or  wholly  impossible:  Duchess  of  Rutland  v.  Wake* 
mauy  8  Brown  Pari.  G.  159.  Lord  St.  Leonard  thought  it 
might  still  be  applied  in  some  cases  of  two  or  more  cestuis  que 
trust;  but  admitted  that  where  trustees  sell  for  the  payment 
of  debts  the  purchaser  is  not  entitled  to  any  covenants  for  the 
title,  because  no  line  can  well  be  drawn  as  to  the  quantum  for 
which  the  several  beneficiaries  should  be  required  to  covenant 
The  principle  relates  to  parties  who  are  presumptively  inter- 
ested as  beneficiaries.  Mr.  Bawle  concludes  that  the  correct 
test  of  the  application  of  such  a  rule  would  be  the  extent  of 
the  purchaser's  liability  to  see  to  the  application  of  the  pur- 
chase-money: Bawle  on  Covenants  for  Titie,  3d  ed.,  668,  note  2. 
The  matter  would  seem  to  depend  upon  the  juriBdiction  of  a 
court  of  equity  in  a  proper  case,  as  when  one  of  the  parties 
should  come  into  court  to  enforce  a  Gfpeoific  perfiumanoe 
against  the  other.  And  further,  inasmuch  as  the  statute  ex- 
pressly exempts  the  purchasers  in  these  cases  from  any  re- 
sponsibility for  the  application  of  the  purchase-money  by  the 
trustees,  the  rule  as  limited  can  have  no  applicatkm  here: 
Rev.  Code  1856,  p.  1666,  sec  9.  This  is  simply  an  action  at 
law  for  damages  on  breach  of  contract. 

The  defendant  claims  that  he  is  entitled  to  the  benefit  of 
the  covenants  contained  in  the  conveyance  to  the  trustee.  He 
can  derive  no  advantage  ficom  these  otherwise  than  as  assignee 
of  the  trustee.  If  he  had  accepted  the  deed  of  the  trustee,  he 
would  have  become  the  owner  of  the  estate  for  the  time  beings 
and  as  such  would  have  had  all  the  protection  which  those 
covenants  could  have  afforded  him  without  any  covenant  <A 
warranty  from  the  trustee.  Even  a  sheriff's  deed  has  been 
held  to  be  eflfectual  for  this  purpose:  Diekscn  v.  Derire^  28  Ho. 
151;  Rawle  on  Covenants  for  Titie,  862,  860. 

The  case  belongs  to  the  class  of  fiduciary  vendors,  as  ex- 
ecutors, administrators,  guardians,  mortgagees,  assignees  for 
the  benefit  of  creditors,  and  other  like  trustees,  who  have  no 
other  interest  in  the  property  than  a  legal  titie  with  power  to 
sell  and  convey,  and  who  are  not  bound  to  give  any  other 
covenant  than  the  ordinary  trustee  covenant  against  their  own 
acts:  Rawle  on  Covenants  for  Title,  8d  ed.,  566.  They  cannot 
be  compelled  to  enter  into  any  other  covenant.  They  are  mere 
agents  to  sell  and  convey,  and  trustees  to  execute  the  trusts 
declared.  They  have  power  to  sell  and  convey  such  title  as  is 
vested  in  them,  and  to  make  such  deed  as  will  be  effectual  to 
convey  that  title,  and  no  more,  unlets  expressly  empowered 
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and  authorized  by  the  conveyance  made  to  ihem  to  enter  into 
'other  coyenants  in  the  name  of  their  grantors.  Such  agents 
have  no  authority  to  bind  their  principals  or  grantors  by 
coyenants  in  their  names.  Their  conyeyances  are  good  and 
effectual  without  either  warranty  or  personal  covenants,  and 
an  authority  to  conyey  merely  giyes  no  implied  power  to 
make  coyenants:  Nixon  y.  Hyserottf  6  Johns.  67;  Van  Epa  y. 
Schenectady,  12  Id.  435  [7  Am.  Dec.  380].  The  exemption  of 
this  class  of  vendors  from  personal  responsibility,  except 
where  fraud  exists,  or  they  voluntarily  enter  into  personal 
covenants  of  warranty,  would  seem  to  be  indispensable;  for 
otherwise  no  one  would  be  found  willing  to  accept  such  offices 
and  trusts:  WoHhy  v.  Johmon,  8  Oa.  241  [62  Am.  Dec.  399]; 
Aven  v.  Beckom,  11  Id.  1.  Such  trustees  sell  only  by  virtue 
of  the  powers  given  them.  They  do  not  undertake  to  convey 
anything  more  than  the  right,  title,  and  estate  that  is  vested 
in  them.  All  purchasers  are  bound  to  know  that  there  can 
be  no  warranty  of  the  title  on  such  sales,  and  it  is  presumed 
it  is  always  so  understood.  The  title  is  on  record;  the  records 
are  open  to  all,  and  the  purchasers  can  examine  the  title  for 
themselves.  There  being  no  warranty,  the  rule  of  caveat  emp^ 
tor  must  necessarily  be  appUed  in  reference  to  the  conveyance, 
except  as  to  the  ordinary  trustee  covenant  which  the  vendor 
may  require.  We  see  no  good  reason  why  this  covenant 
should  not  be  required  of  this  trustee.  He  could  not  well 
object  to  covenanting  against  acts  or  encumbrances  done  or 
suffered  by  himself.  And  if  the  purchaser  had  objected  to 
the  deed  on  this  ground,  there  would  have  been  no  cause  of 
action  against  him  here.  He  absolutely  refused  to  complete 
his  purchase  unless  a  deed  with  full  general  warranty  of  title 
were  tendered.  We  think  this  amounted  to  a  waiver  of  any 
demand  for  a  covenant  against  the  trustee's  own  acts  merely, 
and  of  all  objection  to  the  deed  that  was  tendered  on  that 
ground  alone. 

It  appears  that  the  records  do  not  fhmish  any  true  cri« 
terion  of  the  exact  amount  of  the  encumbrances  which  still 
remained  unpaid  on  this  property.  This  information  could 
scarcely  be  obtained  otherwise  than  from  the  trustee  himself. 
No  application  was  made  to  him  for  information  on  this  head. 
He  made  no  statements  or  representations  on  the  subject 
But  the  defendant  just  before  the  sale  inquired  of  the  auc« 
tioneer  about  the  amount  of  the  encumbrances.  He  answered 
that  he  did  not  know,  but  had  heard  that  they  amounted 
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to  a  ffvea  vam  named.  Such  statements  oould  fbmish  no 
grousd  on  whi^  any  man.  of  pradence  and  judgment  would 
venture  to  rely.  They  do  not  appear  to  have  been  such  aa 
could  have  materially  influenced  his  judgment.  We  do  not 
think  they  were  siuch  misstatements  or  misrepresentations  as 
could  be  considered  to  have  been  fraudulently  made^  even  if 
the  information  given  had  turned  out  not  to  be  entirely  true 
and  correct  Statements  which  are  mere  matter  of  opinion 
on  hearsay  information  canaot  be  supposed  to  influence  the 
judgment  of  the  purchaser:  1  Story's  Eq.  Jur.,  sec.  197.  But 
the  other  evidence,  so  £ar  from  showing  the  information  given 
to  have  been  inaccurate  or  false,  tended  rather  to  establish  its 
entire  correctness.  There  was  nothing  in  this  circumstance, 
taken  by  itself  alone,  on  which  to  ground  a  charge  of  fraud. 

Within  a  few  hours  after  the  sale'  had  taken  place,  a  deed 
was  tendered  to  the  defendant,  purporting  to  convey  all  the 
title  that  was  vested  in  the  trustee,  and  which  he  had  power 
to  sell)  but  containing  no  covenants  of  warranty,  and  payment 
of  the  amount  of  the  bid  was  demanded.  Upon  the  refusal 
to  accept  it,  the  trustee  proceeded  at  once  to  put  up  the  prop- 
erty for  sale  again  at  the  same  place  on  the  same  day,  without 
readvertising  or  imy  new  notice,  and  few  persons  being  pres- 
enit,  the  property  was  resold  for  twenty*flve  dollars.  This  pro- 
ceeding can  neither  be  justified,  nor  sustained.  It  was  in 
practical  effect  a  sale  without  notice.  The  sale*  as  adveirtised 
had  taken  place  several  hours  before,  and  all  bidders  had  de- 
parted. Though  yet  within  the  hours  mentioned  in  the  ad- 
vertisement, it  cannot  be  considered  a  fair  and  valid  sale 
pursuant  to  notice.  There  should  have  been  a  new  publica- 
tion of  notice  for  another  day.  This  was  done  in  the  case  of 
OardoMT  v.  Armstrongj  31  Mo.  536.  Under  these  circum- 
stances) the  difference  of  price  between  the  two  sales  was  no 
proper  measure  of  the  damage's.  In^  Oardner  v.  Armstrong^ 
supra,  it  was  held  that  the  difference  of  price  between  the  two 
sales  fairly  made  on  due  notice  might  be  taken  as  a  criterion 
of  the  damages  actually  sustained,  though  not  as  conclusive. 
We  see  no  iseason  for  departing  from  this  decisicHi;  but  it  is 
still  to  be  borne,  in  mind  that  the  common-law  rule  is,  to  give 
no  more  damages,  thaa  the  aotual  loss  sustained.  Where  the 
property  is  shown  to  be  still  worth  as  much  as  was  bid  for  it, 
the  damng^s  can  be  little  mcHrethan  nominal;  Sedgwick  on 
Dattift0M»  100*102.    For  these  seaaoms  we  think  the  fizat  in* 
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ttruction  that  was  giren  for  the  defendant  was  entirely  erro* 
neoms. 

The  seeend  instruction  given  for  the  defendant  might  prop- 
erly have  been  given  if  there  had  been  a  sufficient  basis  for  it 
in  the  evidence;  it  refers  exclusively  to  the  statement  made 
by  the  auctioneer  in  answer  to  the  defendant's  inquiries.  As 
an  instruction  upon  the  matter  of  fraud  in  making  the  sale, 
it  placed  the  subject  on  too  narrow  ground.  The  trustee  was 
himself  there  present  ae  lihe  person  making  the  sale.  It  ap- 
peals that  there  were  other  deeds  of  trust,  and  other  property, 
real  and  personal,  conveyed  by  thxB  deed  for  the  payment  oi 
these  same  debts,  and  that  the  amount  of  the  encumbrance 
actually  ezistii^  upoh  the  land  offered  for  sale  would  be 
greatly  affected  by  the  application  of  the  proceeds  of  other 
property  sold,  and  by  tiie  amoQnt  to  be  realised  from  other 
property  not  yet  sold,  in  reduotion  of  the  encumbrance  on  this 
land.  This  was  a  matter  of  fact  which  for  the  most  part  could 
be  known  only  to  the  trustee,  and  of  whi<^h  he  alone  was  in  a 
mtuation  to  judge  with  any  certainty.  These  facts  could  not 
be  alK^ertained  by  any  examination  of  the  records  of  the  re- 
coi^r's  office,  and  were  not  equally  open  to  both  vendor  and 
vendee.  Where  the  facts  or  means  of  information  concerning 
the  condition  and  value  of  the  thing  sold  are  eqoally  accessi- 
ble to  both  parties,  and  nothing  is  said  or  done  which  tends 
to  impose  on  the  other,  or  to  mislead  him,  thete  is  no  fraud 
Which  the  law  can  notice;  but  where  material  facts  are  acoee- 
sible  tb  the  vendor  only,  and  he  knows  them  not  to  be  Within 
the  reax^h  of  the  diligent  atlentioti,  observation,  and  jtldgnlent 
of  the  olber  party,  he  is  botind  to  disclose  such  faotSy  and  to 
make  them  known  to  the  purchaser.  It  is  only  where  such 
attention  on'  tiie  part  of  the  vended  might  enable  him  to  ascer- 
tain^ tiie  feots  attd  protect  himself  agaiiist  surprise,  mistake, 
ot  iknporition'  thitt  the  maidm  caveat  emptor  in  this  matter  of 
fraud  ought  to  be  applied'  to  Mtti.  Th4  vendor  must  disclose 
all  material  feetHof  wfaibh'hi^'knbws  the  vendee  to  be  ignorant. 
There  may  be  fraud  in  suppressing  and  concealing  matmal 
facts  and  circumstances,  as  well  as  in  direct  misrepresentation, 
if  the  other  party  is  knowingly  suffered'  tb  deal  uhder  a  ddu- 
sion:  2  Kent's  Com.  482-486.  These  were  proper  matters  to 
be  submitted  to  the  jury  on  tlie  question  of  fraud  on  the  part 
of  the  tmstee  in  making,  the  sale;  and  evidence  tending  to 
shdw  Ifaat  diseloswes  of  sodi  materiftl  cinmnastances  were 
made  by  fbe  tmstee  |rii«Wljt»oM  feldd^,irhDWaiitheM)]r 
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deterred  from  bidding  farther,  and  which  were  not  publicly 
stated  to  all  present,  would  certainly  be  admiseible  and  com- 
petent by  way  of  showing  an  actual  and  fraudulent  suppres- 
sion of  the  truth. 

The  first  instruction  refused  the  plainti£f  should  have  beoD 
given.  The  third,  fifth,  sixth,  and  seventh  might  very  well 
have  been  given  also.  As  to  the  second  and  fourth,  they  must 
be  held  to  have  been  rightly  enough  refused  as  making  an  in* 
correct  and  improper  application  of  the  maxim  caveat  emptor. 
In  reference  to  the  title,  it  is  more  accurately  a  question  of 
warranty  or  no  warranty  than  of  caveat  emptoty  though  if  the 
purchaser  buys  without  warranty  he  takes  the  responsibility 
of  tl^  title  being  good,  and  so  &r  may  be  said  to  buy  at  his 
peril. 

In  reference  to  examining  records,  it  is  the  same;  of  course, 
the  party  may  examine  the  records  or  not,  at  his  own  peril. 
But  the  more  special  and  peculiar  application  of  this  maxim  be- 
longs to  the  contract  of  sale  of  goods,  and  the  question  of  fraud 
or  of  implied  warranty;  but  in  respect  of  conveyances  of  real 
estate,  as  laid  down  by  Lord  Coke,  the  common  law  binds  not 
the  vendor,  ^'unless  there  be  a  warranty  either  in  deed  or  in 
law,  for  caveat  emptor  j  qyA  ignorare  non  debuAt  quod  jus  aUenum 
emity — let  the  purchaser  exercise  proper  caution,  for  he  oog^t 
not  to  be  ignorant  of  the  amount  and  nature  of  that  person's 
interest  which  he  is  about  to  purchase":  Broom's  Legal  Max- 
ims, 854.  In  other  words,  if  the  purchaser  buys  real  estate, 
and  takes  a  deed  without  covenant  of  warranty,  he  takes  the 
risk  of  the  title  on  himself;  he  must  examine  the  title  for  him- 
self, and  so  fieur  the  rule  of  caveat  emptor  may  be  said  to  apply 
to  him.  But  misrepresentations  or  suppression  of  material 
facts  are  matters  collateral  to  the  written  contract  or  deedt 
and  may  be  inquired  into  on  the  ground  of  fraud:  Id.  361. 

We  think  there  should  be  a  new  trial  upon  inBtnietloos  bet^ 
ter  adapted  to  the  nature  of  the  case. 

Judgment  reversed  and  the  oauie  remanded. 

Wagnbb,  J.,  concurred. 
LovELACB,  J.,  absent 


&ULB  OF  Cayxat  Bmftok  Apfuss  zs  SiALi  BT  Tkusm  uvm  VawtMi 
See  note  to  Ca$§$a  ▼.  JSbci,  86  Am.  Dea  277;  Sean  t.  Lkermort,  86  Id.  664; 
Suitmy.  SvUon,  66  Id.  109;  Farmer^ eUs.  BatAr.MmUm,  61  Id.  666^  Lighi§ 
t.  Shorb,  24  Id.  834;  note  to  Sngder  r.  LtufrauMte,  12  Id.  181.  Otwmi 
tmplor  it  the  role  between  the  Tendor  and  vendee  of  realty  t  CMUer  v.  BaHy 
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71  Id.  2ie»  note  218;  OuUvm  r.  Braneh  Bank,  87  Id.  725;  and  u  ftlao 
the  rule  between  the  bayer  and  seller  of  penonalty:  Note  to  Mo§e$  v.  Mead, 
48  Id.  680;  Kmffslmry  ▼.  Ta^hr,  60  Id.  607;  ffjfaa  ▼.  Ba^le,  25  Id.  276.  But 
the  mle  of  caveat  empior  does  not  cover  fraudulent  concealment  or  minepre- 
■antation  hj  the  vendor  of  any  material  fact  inducing  the  purchaser  to  bay: 
Wniit  V.  Morriaon,  67  Id.  658;  Pringle  v.  Samuel,  13  Id.  214;  note  to  Emeraon 
V.  BHghaan,  6  Id.  117;  ffani$  v.  McKee,  13  Id.  267;  Hughea  v.  Robertson,  15 
Id.  108;  Otorge  v.  Johneon,  44  Id.  288»  note  289;  Mwwoe  v.  PrUcheO,  50  Id. 
203;  Bruanfe  Shir  v.  BotiOvt,  68  Id.  117;  i2bcbire/&M0  v.  Becker,  80  Id.  624; 
HanikB  V.  ifdTee,  13  Id.  265;  JtfiCeAeff  v.  Ztnmerman,  51  Id.  717;  Fost  v. 
Shaffer,  56  Id.  509;  Cbraon  v.  BaiOm,  57  Id.  650;  i4/tar«s  v.  Brannan,  68  Id. 
274;  Brown  v.  ifanttti^,  74  Id.  736;  Rimer  v.  2>i^n,  77  Id.  687;  Iladley  v. 
CZinton  Go,  Imp.  Co.,  82  Id.  454. 

Thkrx  mat  bx  Fraud  nr  SuPFRnsmo  Ain>  Ck>NOXALiNo  ^Iatsrial  Facts, 
as  well  as  in  direct  misrepresentation,  if  the  other  party  is  knowingly  suffered 
to  deal  under  a  delusion:  See  note  to  Bmermm  v.  Bri^iam,  6  Am.  Dec.  117; 
Cook  V.  OrcuU,  16  Id.  564;  Parham  v.  Bandoiph,  35  Id.  403;  CuOmn  v.  Branch 
Bank,  37  Id.  725;  Ingram  v.  Morgan,  40  Id.  626;  TVeon  v.  Paatmort,  44  Id. 
181;  Cfeorge  v.  Johnson,  44  Id.  288,  note  289;  Munroe  v.  PrUOeU,  50  Id.  203; 
Oriffln  V.  Chubb,  58  Id.  85;  Brjfani  v.  CVxM&y,  58  Id.  767;  Winia  v.  Morrieon^ 
67  Id.  658;  ^ryon^s  iSeV  v.  Bodhe,  68  Id.  117;  Po^e  v.  Parker,  80  Id.  172; 
Rockc^feOow  v.  J7al«r,  80  Id.  624;  Foeter  v.  Kerm&djfe  AdnCr,  81  Id.  56;  iTanJbf 
V.  McKee,  13  Id.  265;  fTest  v.  Andermm,  21  Id.  737;  note  to  Xo&de0  v.  Baker, 
85  Id.  363;  note  to  Andermm  v.  BumeU,  35  Id.  427;  Sawndera  v.  HaUerman, 
tl  Id.  404,  note  406;  iftte^/  v.  J^JnifMnniMi^  51  Id.  717;  Tott  v.  Shaffer,  56 
Id.  509;  Campbett  v.  J^t/lmaM,  61  Id.  195;  Akforez  v.  JJitiiifiais  68  Id.  274; 
Rimer  v.  2)ii^ii,  77  Id.  687}  Harrie  v.  iriOfifM^  79  Id.  820;  Page  v.  Parker, 
80  Id.  172. 

ViNDOR  mrsT  DaHLoa  Dnaon^  whxn:  Cfaorpe  v,  Jchmn,  44  Am.  Dee. 
288^  note  289;  Brown  r.  Chraig,  72  Id.  563;  Hoe  v.  Sanborn,  78  Id.  163;  Cecil 
V.  Spnrger,  82  Id.  140;  Hadkff  T.  OUnlim  Co.  /9?q9.  Co.,  82  Id.  454. 

Ck>NyxTAircn  bt  Tbustki,  Siraor  ors  See  extended  note  to  Cfaie  v.  Ifei*- 
mng,  64  Am.  Dea  199-208;  Bncew,  AUm,  48  Id.  836. 

PowxR  or  OvmaEB  to  AxuauBN  Sal^  anb  as  to  whrthir  Nbw  Notior 
n  Nrobsart:  See  extended  note  to  Rnmtt  v.  Ridiarde,  26  Am.  Dec.  536- 
640. 

NonoB  OF  Dmor  nr  Tixlb:  See  note  to  QaXkmd  v.  Jackman,  85  Am.  Dec 
177.  As  to  notice  of  recitals  in  title  papers  and  reoords,  see  extended  note  to 
Lodge  v.  Sinumbm,  2Z  Id.  48-62. 

RuLR  or  Dakaors  ob  Bbsalb  abd  Othbrwisb  whbrx  Vrndbr  has 
Rrtubrd  to  Ck>MFLRTB  SD  PuBOHAHB:  Oirord  V.  Taggar^  9  Am.  Deo.  327; 
Aeheom  v.  Smith,  21  Id.  437;  MeOombe  v.  McKennan,  37  Id.  505;  Weal  v.  Cun- 
nm^iaan,  33  Id.  300;  extended  note  to  Oarrard  v.  Dollar,  57  Id.  275;  Aahe  v. 
De RoaaeU,  72 Id.  552;  GngT.  OOaon,  83 Id.  269. 

Exxcutor'b  Dbbd  Ck>BTAiB8  No  Warrabtt,  and  only  conveys  the  title 
of  the  deceased  to  the  purchaser:  HaUeck  v.  Ouy,  70  Am.  Dec.  643. 

Thr  principal  oasr  was  gitrd  in  each  of  the  following  authorities,  and 
to  the  point  stated:  As  titles  are  on  record,  and  tho  records  are  open  to  all, 
purchasers  nmst  eyamine  titles  for  themselves:  ScfiunckeraCh  v.  Cookaeif,  53 
Mo.  80.  Where  the  trustee  in  a  deed  of  trust  with  a  power  of  sale  at  public 
auotion,  upon  giving  notice  for  a  oertain  number  of  days,  advertises  the  prop- 


426  Babnabd  v.  I>uncan.  [MisBOtDri^ 

mtf  aad  p«ti  it  «p  for  wtin,  and  the  property  is  stnick  off  to  a  Indder ,  ihe 
troftee  oaimot  npea  tiie  same  day  resell  the  property  beoanae  the  purchaser 
refnsss  to  eomplete  the  oontnet.  There  most  be  a  new  pnUicatidlL  of  notioe: 
Jmtgey.  Booffe,  47  Md  649;  Dooerr.  Ketmerl^,  38 Id.  41^ 

Bulb  or  Oayxat  BbcnoB  Failb  or  AmjOAnox,  WEur.  —The  sabjeei- 
matter  of  this  note  nms  into  the  law  of  fraud  and  of  wurantiesp  both  ei^ress 
and  implied.  It  is  impracticable  to  include  within  the  compass  of  tills 
note  a  treatment  of  all  the  cases  in  which  the  seller  has  given  an  express 
warranty,  and  of  aU  the  caaes  in  which  the  law  impUaa  a  warranty  from  the 
surroonding  cirenmstances  of  tiie  sale.  Snch  cases  have  been  ^ite  fully 
reported  in  this  series,  and  this  note  wOl  therefore  deal  principally  with 
those  cases  in  which  the  buyer  can  bring  fraud  home  to  the  party  from  whom 
he  purchases.  "The  tendency  of  all  the  modem  oases  on  warranty,**  says 
8tory,  "is  to  enlarge  the  responsibility  of  the  seller,  to  construe  erery  affirma- 
tion by  him  to  be  a  warranty,  and  frequently  to  imply  a  warranty  on  his  part 
from  acts  and  ciroumstances  whererer  tiiey  were  relied  upon  by  the  buyer. 
The  maxim  of  cctvecU  entpeor  seems  gradually  to  be  rsetrieted  in  its  operation, 
and  limited  in  its  dominioa,  and  beset  with  the  droumTallations  of  the  mod- 
em doctrine  of  imj^ied  warranty,  until  it  can  no  longer  daimthe  empire  over 
the  law  of  sslee,  and  is  but  a  shadow  of  itself.  Gradually  the  old  common- 
law  rule  of  oMWil  enqotor  has  been  losing  ground,  and  the  law  has  been  tend- 
ing toward*  Uie  doctrine  of  the  Roman  law,  which  is  its  antipode,  — eaufeat 
emufitor,  — until  it  now  occupies  a  middle  ground  between  the  two,  by  requir- 
ing the  strictest  good  faith  on  the  part  of  the  seller  in  all  that  he  says  and 
does,  snd  throwing  on  tiie  buyer  tiie  responsibility  for  any  foolish  mistakes  or 
wrong  condusioos  which  may  result  from  his  trusting  to  his  own  judgment  **: 
Story  on  Sales,  sees.  859,  366;  Whim  r.  M&nrimm,  67  Am.  Dec  658,  661; 
Brantley  ▼.  T^hanuu^  73  Id.  264.  The  diffsrence  between  the  doctrine  of  the 
dril  law  and  that-el  the  oommon  law  in  respect  to  implied  warranties  is  dis- 
enssed  in  ffoe  t.  Smiiam,  78  Id.  163;  Wfigkty.  HaH,  18 Wend.  453;  sad 
extended  note  to  Aeotf  ▼.  ERx,  62  Am.  Dcto.  466-468;  on  implied  warranty  of 
title  on  sale  of  ohatteL  It  may  be  kid  down-as  s/gsnertl  rule  that  wherever 
the  seller  has  given  an  egfiiess  wurrHnty,  or  th»  IsiWinipUea*  warranty  frttn 
the  circumstances^  or  the  buyer  can  bring  fraud  hoso'  to-  the  party  from 
whom  he  purchased^  the  doctrine  of  eaoeai  emptor  fails  of  applieatum:  Stoiy 
on  Sales,  sec  349;  2  Schonler's  Personal  Property,  329;  WkUaher  v.  BaMmkk, 
75  Pa.  St.  229;  BcberU  v.  Hughes,  81  Hi  130;  Bmlor  v.  MaryoU,.2l  N-.  J. 
Eq.  123;  Lin^  v.  Bunt,  22  Fed.  Rep.  52;  Strang  v.  Waddell,  56  Ala.  471; 
Osgood  V.  Lewis,  18  Am.  Dec.  317;  ffyaU  v.  Bogie,  25  Id.  276;  Kmgsburp  v. 
Tagkr,  60  Id.  607;  Whaz  v.  Morrison,  67  Id.  658;  Brwm  v.  Orag,  72  10. 563, 
note  566,  oontaining  collected  cases  showing  that  eofoeai  emptor  is  rule  of  sales 
in  absence  of  frand  or  warranty.  The  maxim  ecofeat  emptor  will  not  be  ss^ 
plied  to  protect  a  firandulent  grantor:  PringUy.  Samuel,  13  I'd.  214;  Wintt  v. 
Morrison,  67  Id.  658.  Every  misrepresentation  by  the  vendor  in  respect  to  a 
Uet  affording  a  material  inducement  to  the  sale,  which  operates  actually  to 
deoeive  the  vendee^  is  a  frand  which  vitiates  the  sale:  Kedg  v.  TurbevOle,  11 
Lea»  339;  Bfosm  v.  Tuttle,  66  Barb.  169;  Tgson  v.  Passmot%  44  Am.  Dec 
181;  Mmroe  v.  PriickeU,  50  Id.  208;  Brgant  v.  Oroslfg,  68  Id.  767;  Tost  v. 
Shqfir,  56  Id.  608;  MUeksU  v.  ZknmermBm,  61  Id.  717;  (hifin  v.  Chubb,  68 
Id.  85;  itAnrasT.  Bratmm,  68  Id.  974;  Fostef  v.  Ketmedg's  AdnCt,  81  Id.  68; 
Pngn  V.  Poth&r,  80  Id.  172;  W%im  v.  Morrison,  6T  Id.  668;  Bimer  v.  Dugon, 
77  Id.  687;  Pohbm  v.  Bmido^  36  Id.  408;  LobdOl  v.  Baker,  86  Id.  368; 
West  V.  Anderson,  21  Id.  787;  Hanks  v.  McKee,  13  Id.  266^  and  note  267. 
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^liowmg  etmm  in  which  the  maxim  camU  emfitr  does  net  HV^J*  '^^  ^ 
JbirvQfiT.  iiH|0Aam»  6Id.  118,  andaiimeroveoMeB  thareeiied.  Thne  where 
the  Tender  makee  miaTfipreeonUtioni  in  relation  to  the  title  of  hia  hund, 
though  innocently  and  under  a  belief  of  their  truth,  and  the  vendee  ii  thereby 
deceived  to  hie  prejudice,  the  Utter  i«  entitled,  without  ptevioua  evietioa^  to 
reednd:  Bmer  t.  Dugan,  77  Id.  687;  Parham  ▼.  RamMpk,  36  Id.  403. 

Any  intentional  minepreeentation  or  concealment  in  relation  to  land* 
either  as  to  quality  or  title,  by  which  the  pnrehaaer  is  impoeed  npon,  ia 
fraudulent;  and  though  the  etate  of  a  title  appear  from  tiie  recorda,  a  mia- 
cepreaentation  by  the  vendor  with  reepeot  thereto  will  not  be  the  len  fraodn- 
lent:  See  caae  laat  cited.  And  when  a  ndarepreaentation  is  made  by  the 
vendor  aa  to  the  quantity  of  land,  thou|^  innocentiy,  the  ri{^  of  the  pur» 
chaaer  ia  to  have  what  the  vendor  can  convey,  with  an  abatement  out  of  the 
pttrcfaaae-money  for  ao  nmch  as  the  quantity  falls  short  of  the  vepresentatiion: 
MUehdl  V.  Zimmerman,  61  Am.  Dec  717.  A  vendor  of  Und  who  knowing^ 
miarepresentB  material  facts  will  not  be  permitted  to  derive  any  benefit  from 
the  transaction;  but  the  injured  party  has  in  such  a  case  the  right  to  eleet 
to  rescind  the  contract  and  recover  the  purdhaae-money,  or  to  proceed  upon 
the  covenants  in  his  deed:  Aharm  v.  Bramum^  68  Id.  274.  A  vendor  who 
refers  a  pundiaser  to  a  third  person  for  information  in  regard  to  the  property 
to  be  sold  is  bound  by  the  declarations  of  the  person  referred  to  in  the  same 
manner  as  if  he  had  made  them  himself:  Chidaty  v.  Qrtant,  24  Conn.  662. 
The  cases  in  reference  to  fraudulent  representations  show  a  want  of  certain^ 
and  harmony:  See  note  to  Anarson  v.  Bngkam,  6  Am.  Dec  118.  Of  course, 
representations  are  not  fraudulent  if  their  Msity  was  known  to  the  party  to 
whom  they  were  made:  i^nderMffv.  illiniett,  86  Id.  426;  and  it  has  been  held 
tiiat  false  representations,  to  be  a  ground  for  action,  must  be  material,  end 
fraudulentiy,  knowingly,  snd  intentionally  made,  and  must  be  accompanied 
by  some  deceit  practiced  for  the  purpose  kA  putting  the  vendee  off  his  guard: 
Fuugt  V.  Parher,  80  Id.  172;  BtyoA  v.  €Vws5y,  68  Id.  767;  but  the  better  opin* 
ion  seems  to  be  that  where  the  vendee  in  a  contract  for  the  sale  of  either 
real  or  personal  property  acts  to  his  injury  upon  the  vendor's  itiprssentntions 
in  relation  to  a  matter  mateiial  to  the  contract^  and  upon  wUch  he  has  a 
ri^^t  to  raly  snd  trusty  the  vendor  is  bound  to  make  his  representations 
good,  whether  he  knew  their  falsity  or  not:  B^fmer  v.  iH^^KMiy  77  Id.  687; 
FimierY.  Kenneths  AdmV,  81  Id.  66;  JiUchav.  Zimmerman,  61  Id.  717;  T^«m 
V.  P«Hsmore^  44  Id.  181;  Uteres  v.  Brawnan,  68  Id.  274;  LcbdellY.  Baher,  35 
Id.  368;  Ctm  v.  Jyers,  66  lU.  1412;  Smard  v.  Irvfin,  18  Pick.  06;  and  the 
vendee  need  not  prove  that  the  vendor  knew  that  tiie  representation  was 
false  when  madei  Brmm  v.  Tmiie,  66  Barb.  168;  Mnnroe  v.  PrUcktU,  60  Am. 
Dec  203.  Bspeeia&ly  doe*  the  rale  of  caveat  emptor  not-apply  where  one  party 
to  the  contract  entered  into  it  by  reason  of  the  false  and  fraudulent  represen- 
tations of  another,  who  is  supposed  to  possees  superior  means  of  infonnation: 
MUtMl  V.  Zkmmarman,  61  Id.  717;  Griffin  v.  Chubb,  68  Id.  86;  Hadk^r.  OUn- 
km  Co.  imp,  Co:,  82  Id.  4M;  BramiUy  v.  Thomov,  73  Id.  264;  SliU  v.  Andmm, 
66  N.  Y.  83,  note.  Thua  the-  maram  eatMol  empior  doea  not  apply  to  asals 
of  goods  where  the  buyer  has  no  opportunity  of  inspection:  /oNet  v.  Juti, 
L.  R.  3  Q.  &  107;  as  where  goods  are  sold  before  their  arrival  or  landing: 
See  nota to  Johnmrnn  Cope,  6  Am.  D^  iMti-IfyaU  v.  itey^. 26  Id.  276;  but 
the  mere  flMt^  that' the  inspection' would' ba  inoonvisni«B«' or  diffliealt  is  nat 
aquifntaft  to  itaimptaotkHibili^f  Sev  two  osasa  Uat  eitadi  If  tbavandar be 
not  setiisily  dfcsstfud*  by tiMHV—dor'a  lepieasntafrisns,  or  itthsy  i«Ms^« 
trtflfay  ly  JMMrt mUl  faat»  the ^art>ae»  will  not  tta  ■  m  in iii  tuidsMt  Ta^lte 
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V,  Fleeif  1  Barb.  471.  8o^  too^  the  vendor's  mere  expression  of  judgment  or 
opinion  as  to  the  valne  of  the  snbjeot-matter,  or  an  exaggerated  estimate  of 
its  value,  if  made  bona  Jide,  in  oases  where  no  special  oonfidence  was  placed 
in  such  opinions,  will  not  be  snoh  a  misrepresentation  as  to  avoid  the  con- 
tract of  sale:  Rockafettaw  v.  Bahar^  80  Am.  Dec  624;  FotUr  v.  Kenrtedy'p 
AdmWi  81  Id.  56;  Page  v.  Parker^  80  Id.  172;  note  to  Emerwn  v.  Brigham,  ft 
Id.  118;  BOit  V.  Andrewt,  56  N.  Y.  83;  Belcher  v.  CogUlh,  122  Mass.  190,  191; 
Morse  v.  Shaw,  124  Id.  59;  Dama  v.  Meeher,  5  Johns.  355;  StMms  v.  Eddy,  4 
Mason,  414;  Jenkkn»  v.  Lomg,  19  Ind.  28;  the  bayer  must  rely  upon  his  own 
judgment  for  value:  BUia  v.  Afudrem,  56  N.  Y.  83;  Frank  v.  Tolman,  lb  BL 
648.     Contra,  as  to  mining  stocks:  Oifford  v.  Carvill,  29  Cal.  589. 

But  if  there  be  any  relation  of  tmst  or  confidence  between  the  parties,  or 
if  the  buyer  be  without  other  means  of  information,  and  be  induced  by  the 
representations  of  the  seller  to  forbear  maldng  inquiries,  and  be  actually  de- 
ceived, the  contract  will  not  be  binding  upon  him.  The  only  question  in 
■nch  cases  is,  whether  the  vendee  were  actually  deceived  to  his  injury  by 
anything  which  the  vendor  either  did  or  said  in  respect  to  the  sale.  If  h» 
were,  the  doctrine  of  caveat  emptor  does  not  apply:  Bigge  v.  PeiMMf  75  N.  O. 
997;  Armatrong  v.  Bujford,  51  Ak.  410;  EIS$  v.  Andrem,  56  N.  Y.  83,  note; 
Story  on  Sales,  sees.  170,  181.  Every  concealment  of  defects,  and  every 
trick  and  artifice  for  the  purpose  of  concealment^  or  of  fraud  or  surprise,  oper- 
ates to  vitiate  the  contract  of  sale:  McOamck  v.  Ward,  Cooke,  403;  Bigge  v. 
Perkine,  75  N.  0.  397;  Boaeman  v.  Oangmm,  43  Gal.  110;  Bevana  v.  FarreU^ 
18  La.  Ann.  232;  Matthtwa  v.  BUu,  22  Pick.  48;  SmUh  v.  Omntryman,  30 
N.  Y.  655,  681;  Banka  v.  McKm^  13  Am.  Deo.  265,  note  267,  showing  casee 
in  which  the  maxim  oamat  emptor  does  not  apply;  Cock  v.  Chrcait,  16  Id.  564; 
Bobinaom  v.  Jitatkse,  21  Id.  407;  Parham  v.  Bamdoiph,  35  Id.  403;  Culium  v. 
Branch  Bank,  37  Id.  725;  note  to  Oeorge  v.  Johuoih  44  Id.  289;  Caraon  v. 
BaiOee,  57  Id.  659;  WhUny.  Morriaon,  67  Id.  658;  Bryant*a Ex'r  v.  Boothe,  68 
Id.  117;  Cooper  v.  Singleton,  70  Id.  338;  Page  v.  Parker,  80  Id.  172;  Lhgd  v. 
ParreU,  86  Id.  563.  Thus  it  is  a  fraud  on  the  part  of  the  vendor  to  con- 
ceal the  fact  that  part  of  the  land  contracted  for  belongs  to  a  third  person: 
Cock  V.  Orant,  16  Id.  564;  or  being  aware  of  a  defect  in  the  title,  to  conceal 
it  from  the  vendee,  or  to  suppress  an  instrument  by  which  an  encnmbrmnoe 
had  been  created:  Cnttmn  v.  Branch  Bank,  37  Id.  725;  or  to  oonoeal  a  defect 
in  title  to  land  which  does  not  appear  on  the  face  of  the  title  deeds:  Bryaad^a 
BknW  V.  Boothe,  68  Id.  117;  but  a  fraudulent  concealment  of  title  cannot  be 
impnted  where  the  party  was  ignorant  of  his  title:  Bobinaon  v.  Juatiee,  21  Id. 
407.  A  vendor  having  knowledge  of  a  defect  in  his  title  cannot  bind  hie 
vendee,  ignorant  of  the  facts,  by  an  agreement  to  assome  all  the  risk  of  the 
tiUe;  the  concealment  of  the  facts  in  such  a  case  is  a  constructive  fraud: 
Lhyd  V.  Farrdl,  86  Id.  563.  Asthma  in  a  slave  is  not  a  disease  of  such  visi- 
ble character  that  the  vendee  is  bound  to  know  the  stage  to  which  it  has 
reached:  Hanka  v.  MeKee,  13  Id.  265.  Mere  conoealment^  however,  where 
there  is  no  special  tmst  between  the  parties,  and  no  legal  or  equitable  obliga- 
tion not  to  conceal  implied  in  the  droomatanoea  of  the  case^  will  not  invali- 
date the  sale:  Bocko/elloio  Y.  Baker,  60  Id.  &^;  JiUla  r.  Lee,  17  Id.  US;  Story 
on  Sales^  sea  381.  But  if  there  be  any  relation  of  special  tra$t,  or  if  the  eir- 
cumstanoes  imply  an  oMigation  on  the  part  of  the  vendor  to  divulge  all  thai 
he  knows  in  respeot  to  the  sabJeet-iDatter,  any  oonoealmeat  1^  him  is  a 
fraud:  Sfcoiy  on  Sales,  aao.  881.  A  distinotioiiy  however,  most  be  drawn  be> 
tweea  the  oQQoeibnflnt  of  extrinno  facta  bearing  on  the  oontnwt  of  sala^  and 
opentii^  as  la  indnoenMnt  tfaeretob  snoh  aa  the  state  of  the  marketi  elo.*  and 
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ihe  oonceahiMiit  of  intriiudo  qnalitiM  of  the  Bubjoot-nuitter  siliMtiiig  its  ua- 
taie  and  oonditioii,  nioh  aa  natural  defects.  The  mle  with  lespeot  to  extrin- 
sic facts  is,  that  the  Tendor  is  not  ordinarily  bound  to  make  them  known  to 
the  vendee,  nor  to  answer  any  inquiries  of  his  in  regard  to  them.  The  ven- 
•dor,  however,  mnst  be  carefnl  not  to  misrepresent,  for  that  is  a  positive  act, 
and  he  is  only  absolved  from  liability  so  long  as  his  conduct  is  completely 
negative:  See  note  to  Ha/nk§  v.  JtfdCBe,  13  Am.  Dea  207;  Story  on  Sales,  sees. 
174-17a 

While  the  law  **  will  never  help  injtutice  or  eoonteiianoe  the  slightest  im- 
morslties,  yet  it  must  leave  many  duties  to  the  honor  and  conscience  of  the 
individual**:  Story  on  Sales,  sees.  174|  17a    Thus  it  has  been  held  that  if 
in  a  contract  of  sale  the  vendor  knowiogly  aOoWs  the  vendee  to  be  deceived 
in  respect  to  the  subject-matter  of  the  sale^  his  silence  will,  under  certain 
circumstances,  be  considered  fraadnlent;  for  although  the  vendor  is  not 
tKnind  to  give  the  vendee  all  the  information  which  he  poesasBss»  yet  he  is 
not  therefore  to  be  permitted  to  be  silent  when  his  silence  operates  virtually 
as  a  fraud.    Thus  where  the  agent  of  the  vendor  of  a  picture,  knowing  that 
the  vendee  labored  under  a  delusion  with  respect  to  it,  which  materially  in- 
iluenced  his  judgment,  permitted  him  to  make  the  purchase  without  remov- 
ing that  delusion,  the  sale  was  held  to  be  void:  ffiU  v.  Ottiy,  1  Stark.  434. 
With  respect  to  intrinsic  qualities,  the  rule  is  that  mere  silence  in  respect  to 
any  defect  which  the  vendee  might  by  proper  caution  have  discovered,  and 
where  the  subject-matter  of  sale  is  open  to  his  inspection,  is  not  a  fraud,  un- 
less a  special  trust  and  oonfidence  be  reposed  in  the  vendor  by  the  vendee^  or 
.grows  oat  of  the  peculiar  dttmmstancss  of  the  case.    It,  however,  any  arti- 
-6oe  be  employed  to  disguise  the  article  sold,  or  to  prevent  a  fair  and  thoron^ 
examination  by  the  buyer,  the  sale  is  voidable:  See  note  to  JTiouub  v.  McKbb^ 
13  Am.  Dec.  207;  Moort  v.  TwbevUle,  5  Id.  642;  Robinmm  v.  Jvatiot,  21  Id. 
407;  Braien  v.  Oniy,  72  Id.  503;  BoehnfeOow  v.  Baker,  80  Id.  624;  Bean  v. 
Herriek,  12 Me.  202;  ifoftAetm  v.  BfiM,  22Pick.  48;  8nMv.  OmiKrymafi,  30 
*N.  T.  081;  Beetme  v.  FarreO,  18  La.  Ann.  232.    And  a  concealment  of  any 
-latent  defect  which  could  not  have  been  discovered  by  the  vendee  through 
the  exercise  of  proper  diligence  will  avoid  the  contract  and  make  the  vendor 
liable  in  damages;  because  it  is  a  direet  fraud  on  the  purchaser  not  to  inform 
him  in  a  case  where  an  implied  trust  is  necessarily  created  by  the  circum- 
stances: Ingram  v.  Jlbfyaa,  40  Am.  Dea  020;  Bodx^feihw  v.  Baher,  80  Id. 
«24;  note  to  O&frye  v.  Johneon,  44  Id.  289;  Winta  v.  Marrieon,  07  Id.  058; 
^rown  V.  Orag,  72  Id.  603;  CeeUr.Spnrger,  82  Id.  140;  Hadleyy.  CUwUmCo. 
Jmp.  Ok,  82  Id.  454;  Beeane  v.  FairreXl,  18  La.  Ann.  232;  Caae  v.  Ayere,  05 
HL  142;  BaglMU  v.  WoMere,  3  Gamp.  154;  SchnMer  v.  Heaik,  3  Id.  500; 
MaUheme  v.  BUm,  22  Pick.  48;  DoggeU  v.  Bmeretm,  3  Story,  700;  note  to 
BewUa  v.  Bomnd,  5  Ves.  Jr.  506.    And  this  rule  applies  where  the  thing  has 
•been  sold  «with  aU  ite  fnlts":  Bagkhole  v.  Waltert,  3  Gamp.  154;  Schneider 
V.  Heath,  3  Id.  500^    A  vendor  is  bound  in  good  taith  to  state  what  defects 
he  knows  of  in  the  thing  sold  where  the  purchaser  has  no  reasonable  means 
•of  informing  himself:  Bevane  v.  FarreU,  18  La.  Ann.  232.    Thus  the  sup- 
pression of  defects  of  title  by  the  vendor,  who  seUs  with  full  covenants  of 
warranty,  having  only  a  hood  for  the  title,  is  a  fraud  upon  the  vendee:  In- 
gram V.  Jlbtpon,  40  Am.  Deo.  626;  and  the  concealment  by  a  vendor  of  horses 
•of  the  fact  thai  they  have  a  contagious  disease  of  a  fatal  character  to  liis 
knowledge^  such  disoass  not  being  discoverable  by  such  an  examination  as  a 
-careful  man  wwdd  make  before  buying^  entitles  the  purchaser  to  reeoind  the 
and  to  reotffer  damages  for  the  fnnuL  eneoially  where  raoli 
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OMlmait  is  accompuued  by  ftctnal  miarepreaentatioiis  acooanting  for  any 
raopiaioiu  appeamwee  in  the  animals:  Wink  t.  JforWatMH  67  Am.  Dea  608^ 
J<me$  ▼.  Qutek,  28  Lid.  125;  Paddodk  ▼.  StnbridffC,  29  Vi.  470.  So  with  the: 
OQBoealmank  ol  astimift  in  a  aUves  Bemh  ▼.  McKee,  13  14  266*  So  also  if  a- 
▼endor  should  sell  an  estate  to  which  he  knew  that  he  had  no  title,  bat  of 
which  he  was  in  possession;  Amot  v.  Biaooe,  1  Yes.  8r.  95;  or  if  he  should 
sell  goods  or  land  which  he  knew  to  be  mortgaged  withoat  giving  information. 
thereof  to  the  purchaser!  Id.;  or  if  he  should  aell  a  house  which  he  knew  to  be- 
Immed  down:  Pothier,  Contiat  de  Vente,  note  4,  — the  sale  woold  be  frandn- 
lenty  and  woold  be  set  aside  in  equity,  upon  the  ground  that  the  purchase- 
implied  a  trust  or  confidence  on  the  pvt  of  the  vendee  that  no  such  defect 
existed,  and  silence  would,  on  such  a  point,  be  equivalent  to  an  assertion  tiiat 
the  vendor  had  a  good  title,  or  that  the  house  existed,  or  that  there  were  no- 
encumbrances:  Edwcardi  v.  MeLeaff,  2  Swanat.  287;  Peio  v.  Blades,  5  Taunt 
657;  Fuller  v.  Wibon,  3  Q.  B.  58. 

Specific  performance  will  not  be  decreed  where  there  has  been  a  oonoeal- 
ment  on  the  part  of  the  vendor:  8hMe$  v.  StraUoni,  1  Brown  Ch.  440.    So  in. 
a  sale  at  auction,  in  which  the  article  sold  is  professedly  offered  to  the  public 
for  sale  to  the  highest  bidder,  the  employment  of  unlimited  by-bidders  or 
puffers,  of  whom  the  actual  bidders  had  no  notioe,  would  be  fraudulent  be> 
cause  it  would  be  an  improper  concealment  of  a  material  fact  from  the  bid- 
ders: Bramkjf  v.  AU,  8  Ves.  Jr.  620,  note  625;  SmMk  v.  Clarke,  12  Id.  477;: 
Veaae  v.  WHOkuMt  8  Story,  623;  S.  a,  8  How.  134.    No  confidential  re- 
lations exist  where  the  facts  are  equally  acoessible  to  both  parties:  J2odba- 
feUaw  V.  Baker,  80  Anu  Dec.  624;  MikheU  v.  ZhmMarTnan,  51  Id.  717;  noteto^ 
Saunders  v.  Hatterman,  37  Id.  405;  Stewart  v.  Dygm^  28  Id.  348;  Be^n  v.  Her- 
Hdfc,  28  Id.  176;  WhItakerY.  JBaHwiek,  75  Pa.  St  229;  CarmMei  Ir<m  Wofis- 
V.  Moore,  78  HL  65;  Roberts  v.  ffughes,  81  Id.  130;  Pkfppe  v.  Buckman,  30  Fa. 
St  401;  Oneida  Mfg.  Soc  v.  Lawrenee,  4  Cow.  440;  SmUh  v.  Cowitrfman,  30 
N.  Y.  681;  and  every  person  reposes  at  his  peril  in  theqpinioii  of  othera- 
when  he  has  an  equal  opportunity  to  form  and  exerdae  a  oonect  judgment  of 
his  own:  MitcheU  v.  Zimmerman,  51  Am.  Dea  717.     Where  the  facts  are- 
equally  accessible  to  both  vendor  and  vendee,  the  seller  may  let  the  buyer 
cheat  himself  ad  Utiktm^  but  must  not  actively  assist  him  in  doing  so:  Armr 
strong  v.  Btfford,  51  Ala.  410;  or  hinder  or  obstruct  tlie  purchaser  in  his* 
attempts  to  find  out  defects  or  blemishes  for  himself:  Roaeman  v.  CoMOvan,  43 
OaL  110.    Where  personal  property  sold  at  auction  is  at  the  time  remote- 
from  the  place  of  sale,  the  purchaser,  being  ignorant  of  its  condition,  and  hav- 
ing had  no  opportunity  to  examine  it,  has  a  right  to  rely  upon  the  statements 
of  the  seller:  Overbag^s  Adm*r  v.  Lightg,  27  lad.  27;  but  the  purchaser  must 
inspect  lands  for  himself,  whether  "five  or  ^ye  hundred  miles  from  his  resi- 
dence**: Sherwood  v.  Salmon,  2  Day,  136;  Bogd  v.  Bopst,  2  DalL  91;  note  to- 
Sngder  v.  Litframhcise,  12  Am.  Dec  191.    The  doctrine  of  ea»ecU  emftar, 
however,  does  not  apply  when  from  the  nature  of  the  article  sold  its  value- 
and  peculiar  properties  can  be  determined  only  by  scientific  knowledge  pos- 
sessed by  the  vendor,  and  of  which  the  purchaser  is  ignorant,  as  in  the  case- 
of  drugs  sold  to  a  customer:  JofMs  v.  Qeoirge,  56  Tex.  149;  S.  C,  42  Am«  Rep. 
689.    As  to  when  this  maxim  was  held  not  to  apply  to  a  sale  of  coupon  bonds, 
see  Porter  v.  Bright,  82  Pa.  St.  441.    The  rule  in  executory  contracts  of  sale* 
is  caveat  venditor,  not  enveat  emijptor:  Howard  v.  Hoey,  35  Am.  Deo.  572.    The 
common-law  rule  of  cooeol  emptor  has  been  more  distinetly  rejected  in  the* 
states  of  Louisiana  and  South  Ckrdlina  than  any  others:  Mdaneon  v.  i2bd»- 
eihoitt,  17  La.  101;  HunUngtom  v.  Lowe,  3  La.  Ann.  377:  Barmnrd  v.  Take,  ^ 
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Nott  ft  MoO.  142;  Bom  v.  BeaUh,  2  Id.  638;  bat  lee  Oarmd^  ▼.  Oimli,  1 
Bailey,  179;  Woody.  Ashe,  1  Stiob.  407. 

A  mistdfco  in  the  repreaeatatioa  of  m  fut  material  to  the  oontract  of  a 
itle  is  suffideat  groond  for  eettiiig  it  aside:  Akfo/rm  ▼.  Bramym^  68  Am. 
Deo.  274;  Danid  v.  MIteheU,  1  Story,  172;  bat  there  are  otreamstanoes  under 
which  the  vendee  cannot  maintain  the  objection  that  he  made  an  offer  nnder 
a  miatjvkft  of  hat,  and  was  therefore  not  boand  l^  it:  See  Wheat  ▼.  Oro$$,  31 
Md.  99.  A  party  who  undertakes  to  sell  Und  which  he  has  already  oon- 
▼eyed  to  another  is,  in  oonstraotion  of  law,  responsible  for  a  fraud  npcn  the 
porchaser,  although  at  the  time  he  made  the  second  deed  he  had  forgotten 
that  he  had  ezecated  the  prior  oonyeyance^  and  had  no  intention  to  deceive 
or  defraud  the  second  porohaser:  Aknre»  v.  Brannan,  68  Am.  Dec.  274.  If 
after  a  purchase  the  buyer  makes  no  objectioD  after  discovering  the  seller's 
deceit^  but  desls  with  the  article  as  his  own,  or  keeps  it  for  an  unreasonable 
length  of  timob  the  contract  wiU  be  considered  to  be  ratified  by  him:  Wilsom 
V.  Fkher,  5  Boost.  396;  Hadl^  v.  Prather,  64  Ind.  137;  CaU§  v.  Bales,  78 
Id.  286.  And  if  upon  diBOovery  of  fraud  he  still  continues  to  deal  with  it 
as  his  own,  he  cannot^  upon  disoovery  of  another  incident  in  the  same  fraud, 
repudiate  it:  OampbeU  v.  Fleming,  1  Ad.  ft  E.  40.  The  question  as  to  wheUier 
there  was  fraud  in  a  sale  ib  one  for  the  jury  to  determine:  Sledge  v.  SeoU,  66 
AU.  202;  Warren  v.  Philadelphia  Coal  Co,,  83  Pa.  St.  437;  Anderson  v.  Bur- 
nett,  36  Am.  Deo.  426;  Mike  v.  Stevens,  46  Id.  621;  and  Hadky  v.  CUnlUm 
Co,  Imp,  Co.,  82  Id.  464^  where  the  subject  of  presumptions,  evidence,  and 
instructions  in  such  cases  is  discussed,  particularly  with  respect  to  the  con- 
cealment of  material  latent  defects.  The  question,  also^  as  to  whether  any 
particular  fact  is  material  or  immaterial  to  the  sale  is  one  for  the  jury:  lAn" 
dfnan  v.  Desborottgh,  8  Bam.  ft  0.  686.  So  must  the  jury  determine  whether 
expressions  used  in  "**l^^  a  sale  are  those  of  opinion  or  of  fad:  Foster  v. 
Kennedff's  AdnCr,  81  Am.  Dec.  66;  Morse  v.  Shaw,  124  Mass.  69.  Upon  the 
subject^  generally,  see  extended  note  to  Emerson  v.  Brigham,  6  Am.  Deo.  117, 
118;  note  to  Bugkes  v.  Bobertson,  16  Id.  106-108»  on  (raaduleut  concealment 
in  sales;  note  to  Saunders  v.  HaUemum,  37  Id.  406;  and  the  very  valuable 
cases  of  SmUh  v.  ComUryman,  30  N.  Y.  666,  681;  Hadl^  v.  CUnion  Co,  Imp. 
Co.,  13  Ohio  St  602;  S.  C,  82  Am.  Dec  464.  The  case  last  dted  contains  a 
most  exoeHsnt  expositioa  of  the  law  of  sales,  so  far  as  the  ease  covers  the 
Bobjeolwidsr 


Albxandeb  V.  Habbison. 

rSS  mssOVBI,  3S8.] 

AOBom  I0E  Maugiouslt  Suivg  out  ATTACHHKirT  OAinror  n  8iT8TAiirs]> 
vsLtm  It  it  Pbovsd  by  satisfactory  evidence  that  the  plaintiff  in  the 
attachment  knew  that  he  had  no  cause  of  action  whatever  against  the 
defendant^  and  that  he  also  acted  maliciously  therein. 

br  AonoN  ov  ATTAcmixiiT  Bond,  Plaintiif  can  only  Rioovkb  Natxtkal 
ABB  PROXIIIATB  Damaoks  resulting  from  the  attachment;  but  he  may 
also  sue  in  a  special  action  on  the  ease  for  a  malicious  abase  of  the  at* 
tadmisnt  process^  and  recover  damages  beyond  the  naturtl  tad  prozi- 
nate  aotoal  damages  resulting  from  the  attachment. 
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ClZUIT  GA5N0T  BS  HeLD  LIABLE  IN  AcnON    lOR  MALIdOUSLT  BXJIXQ  OUT 

Attachubitt  where  he  haa  fairly  aabmiited  all  the  facts  of  the  case  to 
hia  oonnsel  in  good  faith,  and  is  advised  by  them  that  he  haa  a  cause  of 
action  against  the  defendant  in  the  attadunent^  and  merely  porsnee  the 
coarse  recommended  by  them,  relying  npon  the  correctness  of  their  legal 
opioioQ.  Malice  cannot  be  imputed  to  him  in  such  a  case,  and  it  is  error 
to  instmct  the  jury  in  such  manner  that  they  may  so  find.  Neither  is 
there  a  want  of  probable  cause. 

ICauce  in  Sumo  our  AiTAGHifENT  Pbociss  Ck>N8i8T8  m  Impbopeb  Mo- 
TiVB,  not  necessarily  any  positive  malignity  or  oorruptian,  but  a  willful 
disregard  of  the  rights  of  others,  **  whether  it  be  to  compass  some  un- 
lawful end,  or  some  lawful  cud  by  unlawful  means,  or  to  do  a  wrong  and 
unlawful  act,  knowing  it  to  be  such.**  Thus  it  would  be  malice  enough 
that  an  attachment  is  sued  out  by  a  person  who  knows  that  he  has  no 
cause  of  action,  for  this  would  merely  be  to  vex,  harass,  and  injure  the 
party  sued. 

Attobket  is  Oompetknt  WiTNBsa,  IN  AonoN  lOR  Malicious  Attach- 
UENT,  where  he  consulted  with  counsel  upon  the  case  in  which  the  at- 
tachment issued,  and  may  testify  as  to  what  opinion  was  given  to  the 
plaintiff  in  the  attachment  suit  1^  such  ooonaeL 

If  tbxbb  is  No  Evidbnce  to  Support  Issub,  It  is  Court's  Dutt  to  so 
Instruct  Jury. 

lEflrrRucTioN  IS  Objbotionablb  if  It  Loots  Issue  to  Pabtioular  Facts. 

Bupbbmb  Court  will  Rbvebsb  Judoment  where  there  was  No  En- 
dbngb  to  Support  Vbrdict. 

The  facts  are  stated  in  the  opinion.  The  instructions  are 
not  of  sufficient  importance  to  give  at  length.  The  second  and 
third  instructions  which  were  refused  for  the  defendants  sus- 
tained the  third  section  of  syllatyus,  supra.  The  third  instruo- 
tion  given  for  the  plaintiff  directed  the  jury  to  find  for  the 
plaintiff  on  the  second  count  if  they  believed  that  the  attach- 
ment suit  was  brought  maliciously  and  without  probable  cause; 
and  to  assess  such  exemplary  damages  as  they  might  believe 
from  the  circumstances  of  the  case  as  detailed  in  the  evidence 
the  plaintiff  ought  to  recover.  They  were  directed,  however. 
not  to  allow  damages  on  account  of  any  matter  for  which  they 
had  allowed  damages  on  the  first  count  or  cause  of  action. 
The  instruction  given  by  the  court  of  its  own  motion  was: 
''If  the  jury  find  from  the  evidence  that  the  present  defend- 
ants brought  their  suit  in  Illinois  against  Alexander  on  the 
advice  of  counsel  reasonably  skilled  in  the  law,  and  that  said 
counsel  was  apprised  of  the  facts  relating  to  the  claim  against 
Alexander;  and  that  said  suit  was  lirouglit  in  good  faith,  to 
recover  what  the  plaintiffs  in  that  suit,  on  the  advice  of  theur 
counsel,  believed  to  be  a  legal  claim  against  said  Alexander, 
— then  the  defendants  in  this  suit  had  probable  cause  for 
bringing  their  said  attachment  suit,  and  are  entitled  to  a  ver- 
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diet  on  the  second  count  or  cause  of  action.''  The  jury  were 
also  instructed  by  the  court  to  find  a  separate  veidiot  <m  each 
count  of  plaintiff's  petition. 

HiU  and  Jewettj  for  the  appellants. 
O.  P.  Strongy  for  the  respondent. 

By  Court,  Holmes,  J.  The  petition  contained  two  counts. 
The  first  count  was  founded  upon  a  wrongful  suing  out  of  an 
attachment  merely;  the  second  was  based  upon  the  ground 
that  the  attachment  suit  was  malicious  and  without  probable 
cause.  The  plaintiff  recovered  $950  damages  on  the  first 
count,  and  $2,000  on  the  second.  No  question  is  raised  here 
under  the  first  count,  and  the  consideration  of  the  case  will  bo 
confined  to  the  second  count. 

The  defendants  insist  that  the  court  below  erred  in  instruct- 
ing the  jury  on  the  question  of  malice  and  want  of  probable 
cause,  and  in  excluding  testimony  as  to  what  was  the  opinion 
and  advice  of  one  of  the  counsel  employed  to  bring  the  suit. 

The  facts  proved  would  seem  to  have  been  substantially 
these:  That  the  defendants  held  certain  notes  as  assignees^ 
which  had  been  drawn  by  the  plaintiff  in  his  capacity  of  treas- 
urer of  the  Ohio  and  Mississippi  Railroad  Company,  running 
in  his  name,  and  signed  "J.  H.  Alexander,  Treas.  Ohio  &  Miss. 
R.  R.  Co.";  that  it  was  known  to  the  defendants  and  their  attor- 
neys  that  these  notes  had  been  given  in  the  business  of  the  cor- 
poration, and  that  the  plaintiff  had  executed  them  in  his  official 
character  only;  that  the  defendants,  being  unable  to  collect 
the  notes  of  the  company  or  other  parties,  placed  them  in  the 
hands  of  an  attorney,  after  consulting  with  him  on  the  sub- 
ject, for  collection  by  suit  against  the  plaintiff  here,  in  the 
state  of  Illinois,  where  he  owned  the  lands  which  were  at- 
tached; that  the  attorney  took  them  for  collection  by  suit 
against  the  plaintiff,  provided  that  upon  consultation  with 
other  counsel  at  Belleville  they  should  be  of  the  opinion  that 
the  plaintiff  was  individually  liable  on  notes  drawn  and  signed 
in  this  manner;  that  this  idea  was  first  suggested  to  the  de- 
fendants by  the  attorney,  and  that  the  whole  conduct  of  the 
matter  was  left  by  them  to  the  judgment  of  their  counsel,  and 
the  entire  proceedings  afterwards  were  directed  by  the  attor- 
neys; that  the  attorney  spent  a  whole  day  in  examining  books 
on  the  question  of  law  in  the  office  of  the  other  counsel  with 
whom  he  consulted,  and  came  to  the  conclusion  that  the 

Ax.  Dia  You  XO-fll 
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plaintiff  was  liable  individually  on  the  notes  as  maker;  and 
thereupon  the  attachment  suit  was  brought  by  the  other  coun« 
sel  in  person,  and  was  prosecuted  by  them  for  several  years  in 
the  courts,  until  it  was  finally  dismissed.  The  evidence  fur- 
ther tended  to  show  that  the  first  attorney  had  been  many 
years  in  the  practice  of  law  in  that  state,  though  for  the  last 
five  years  previous  he  had  been  also  largely  engaged  in  specu- 
lative operations  beyond  the  sphere  of  professional  practice; 
and  the  other  counsel  was  a  practicing  attorney  of  long  stand- 
ing at  the  bar,  and  possessed  of  experience  and  ability  in  the 
profession.  We  find  nothing  in  the  evidence  that  has  the  least 
tendency  to  prove  any  want  of  diligence,  honesty,  or  good 
faith  on  the  part  of  these  attorneys.  Nor  have  we  been  able 
to  discover  any  just  ground  for  charging  these  defendants  with 
any  malicious,  wicked,  sinister,  or  evil  motive,  or  any  unlawful 
purpose,  in  what  they  did. 

The  question  of  malice  and  want  of  probable  cause  does  not 
arise  upon  the  truth  of  the  affidavit  made  for  an  attachment, 
nor  upon  the  rights  of  the  plaintiffs  therein  to  have  that  form 
of  process.  The  ground  of  the  attachment  was  non-residence 
of  the  defendant;  and  that  was  true.  The  matter  of  actual 
damages  on  a  wrongful  attachment  merely  was  disposed  of 
under  the  first  count.  There  is  no  doubt  that  he  may  also 
sue  in  a  special  action  on  the  case  for  a  malicious  abuse  of  the 
attachment  process,  and  recover  damages  beyond  the  natural 
and  proximate  actual  damages  resulting  from  the  attachment: 
Roe  V.  Thomas,  19  Mo.  613.  The  case  here  must  depend 
wholly  upon  the  right  to  sue  at  all  upon  these  notes,  and  the 
malice  and  want  of  probable  cause  must  consist  not  merely 
in  taking  out  the  process  of  attachment  when  they  were  not 
entitled  to  have  that  process,  but  in  suing  the  plaintiff  here  at 
all  on  these  notes,  and  using  the  attachment  process  in  aid  of 
his  suit  when  there  was  no  cause  of  action  against  him.  In 
such  case,  this  action  cannot  be  sustained  unless  there  be 
satisfactory  evidence  that  the  plaintiffs  there  knew  when  they 
commenced  their  suit  that  they  had  no  cause  of  action  what- 
ever against  the  defendant  therein,  nor  unless  they  acted  ma- 
liciously in  that  behalf:  Drake  on  Attachment,  2d  ed.,  sec. 
734. 

It  does  not  appear  that  the  clients  withheld  any  informa- 
tion from  their  counsel,  or  did  anything  to  procure  an  opinion 
which  might  protect  them  against  a  suit  for  damages,  nor 
that  they  gave  any  particular  directions  about  the  suit;  but  it 
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would  seem  to  be  very  plain  that,  being  doubtful  of  their  legal 
rights,  they  submitted  the  matter  to  counsel  learned  in  the 
law  with  a  view  to  ascertain  the  liability  of  the  party  to  be 
sued  on  these  notes,  and  that  they  did  nothing  more  than  to 
pursue  the  course  pointed  out  by  their  legal  advisers.  How 
can  they  be  charged  with  malice  and  want  of  probable  cause 
on  such  a  state  of  facts  as  this?  There  is  nothing  in  the  evi* 
dence  to  show  that  the  notes  were  used  as  a  mere  pretense  for 
a  cause  of  action,  nor  that  the  real  object  was  to  vex,  harass, 
and  injure  the  person  sued.  Neither  does  the  evidence  prove 
that  the  attorneys  or  either  of  them  were  so  unskillful,  incom* 
petent,  or  ignorant  of  their  profession  that  the  mere  fact  that 
they  were  employed  in  the  business  can  be  taken  as  proof  of 
bad  faith,  evil  design,  or  malicious  purpose  on  the  part  of  the 
defendants.  There  is  no  proof  of  dishonesty  or  sinister  pur- 
pose on  the  part  of  the  attorneys.  There  was  no  satisfEictory 
evidence  of  malice  on  the  part  of  the  defendants.  Malice  is 
the  essential  thing  in  these  cases.  The  malice  required  has 
been  defined  with  great  accuracy  and  precision  as  consisting 
in  an  improper  motive,  not  necessarily  any  positive  malignity 
or  corruption,  but  a  willful  disregard  of  the  rights  of  others, 
^'whethtr  it  be  to  compass  some  unlawful  end,  or  some  lawful 
end  by  unlawful  means,  or  to  do  a  wrong  and  unlawful  act, 
knowing  it  to  be  such," — as  when  an  attachment  is  sued  out 
by  a  person  who  knows  he  has  no  cause  of  action,  he  may  be 
deemed  to  have  intended  thereby  to  vex,  harass,  and  injure 
the  party  sued;  and  this  would  be  malice  enough:  Drake  ou 
Attachment,  2d  ed.,  sec.  733;  Ivea  v.  BartholomeWy  9  Conn.  313; 
Kirksey  v.  JoneSy  7  Ala.  622. 

The  malice  here  supposed  is  predicated  wholly  upon  the* 
ground  that  the  defendants  and  their  attorneys  had  knowledge* 
that  the  notes  were  made  by  the  plaintiff  in  his  capacity  of 
treasurer,  and  in  the  business  of  the  corporation,  and  that  he 
was  not  himself  personally  liable  on  the  original  indebtedness 
for  which  the  notes  were  given.     But  the  question  whether  he 
bad  drawn  and  signed  these  notes  in  such  manner  as  to  make 
himself  personally  liable  on  the  instruments  was  a  matter  of 
law;  and  this  was  the  very  question  which  was  submitted  to 
the  judgment  of  counsel.    So  far  as  appears,  it  was  examined 
and  considered   by  them  with  diligence  and  in  good  fioith. 
It  was  in  itself  no  mere  pretense  of  a  legal  question;  nor  does 
it  appear  to  have  been  used  as  such  by  the  parties  concerned. 
It  was  admitted  on  the  argument  that  the  older  anthoritiea 
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would,  uphold  such  a  liability,  though  the  course  of  later  de- 
cision on  the  point  had  been  the  other  way.  Conceding  the 
conclusion  arrived  at  by  the  attorneys  to  have  been  erroneous, 
it  amounted  to  nothing  more  than  that  they  were  mistaken  in 
the  law,  and  gave  wrong  advice  to  their  clients.  Where  the 
clients  merely  pursue  the  course  recommended  by  their  coun- 
sel, relying  upon  the  correctness  of  their  legal  opinion,  they 
cannot  be  held  liable  to  this  action:  Stone  v.  Svjift,  4  Pick. 
893  [16  Am.  Dec.  349].  Malice  cannot  be  imputed  to  them 
in  such  case,  and  it  is  error  to  instruct  the  jury  in  such  man- 
ner that  they  may  so  find.  It  has  been  said  by  a  learned 
judge  that  if  there  be  a  spark  of  evidence,  it  must  go  to  the 
jury;  we  have  not  found  a  scintiUa  here. 

The  testimony  of  one  of  the  attorneys  as  to  what  was  the 
opinion  and  advice  of  the  other  was  excluded.  This  was  a 
material  substantive  fact  by  itself,  and  a  part  of  the  issue. 
It  was  not  mere  hearsay.  It  was  to  be  proved  as  a  matter  of 
fact  and  a  part  of  the  transaction.  We  think  the  witness  was 
as  competent  to  prove  this  fact  as  to  prove  what  was  his  own 
opinion  and  what  advice  he  gave.  That  he  concurred  in 
opinion  with  the  other  attorney  would  seem  to  have  been 
necessarily  to  be  inferred  from  the  testimony  which  was 
admitted;  and  this  error  alone  might  not  have  been  very  im* 
portant. 

We  think  the  second  and  third  instructions  which  were 
refused  for  the  defendants  should  have  been  given.  The  first 
one  was  objectionable  as  limiting  the  issue  to  particular  facts. 
The  second  instruction  given  for  the  plaintiff  should  have  been 
refused.    It  had  no  sufficient  foundation  in  the  evidence. 

It  supposes  that  the  attorneys  had  retired  from  the  profes- 
sion, and  were  not  familiar  with  law  and  the  practice  at 
the  time  when  they  were  consulted.  The  evidence  did  not 
show  such  a  state  of  facts,  but  rather  quite  the  contrary.  It 
was  partly  predicated,  also,  on  the  ground  that  the  parties 
euing  knew  that  Alexander  did  not  justly  owe  the  debt  for 
which  he  was  sued.  This  was  immaterial.  It  did  not  depend 
on  the  abstract  justice  of  the  debt,  but  on  the  legal  liability. 
If  the  party  were  liable  in  law,  it  made  no  difference  that  the 
notes  were  given  for  the  debt  of  another.  An  accommodation 
indorser,  a  surety,  or  an  agent  who  has  failed  to  bind  his  prin- 
cipal, may  be  liable  personally,  though  the  debt  be  not  his 
own.  The  debt  -was  not  justly  due  from  him,  otherwise  than 
«8  he  was  legally  liable  to  pay  it;  but  if  he  were  liable  in  lawt 
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that  was  enough.  The  courts  know  no  other  justice  than  the 
justice  of  the  law.  We  think  the  instruction  had  a  direct 
tendency  to  mislead  the  jury. 

The  third  instruction  given  for  the  plaintiff  was  correct 
enough  as  an  abstract  proposition  of  law;  and  if  there  had 
been  evidence  on  which  it  was  proper  to  submit  such  an  issue 
to  the  jury,  there  could  be  no  objection  to  it.  It  is  a  matter 
of  no  little  difficulty  to  determine  when  there  is  some  evidence 
and  where  there  is  no  evidence  to  support  an  issue.  The  proof 
of  malice  here  was  exceedingly  slight,  if  any  at  all;  the  malice 
was  of  the  very  essence  of  the  cause  of  action,  as  well  as  the 
want  of  probable  cause;  and  on  the  whole,  we  are  constrained 
to  say  that  the  evidence  did  not  justify  the  giving  of  such  an 
instruction. 

The  instruction  that  was  given  by  the  court  of  its  own 
motion  was  entirely  correct  in  itself,  and  placed  the  issue 
Cedrly  before  the  jury  on  the  side  of  the  defendants;  and  if 
there  had  been  no  other  instructions,  it  is  hardly  to  be  sup- 
posed that  the  jury  could  have  found  the  same  verdict  under 
this  alone.  The  defendants'  instructions  "were  refused.  The 
instructions  given  for  the  plaintiff  authorized  the  jury  to 
believe  that  there  was  a  case  before  them  on  the  evidence 
which  would  warrant  them  in  finding  a  verdict  for  the  plain- 
tiff. The  cause  being  submitted  to  them  in  this  manner,  and 
the  case  showing  some  hardship  and  perhaps  considerable 
loss,  on  the  part  of  the  plaintiff,  with  some  circumstances  of 
aggravation,  and  with  full  scope  for  plausible  argument,  there 
is  no  wonder  at  the  verdict  found  by  the  jury.  But  upon  a 
careful  consideration  of  the  whole  case,  and  in  view  of  the  just 
rules  of  law  which  ought  to  govern  in  such  a  matter,  we  find 
it  impossible  to  give  our  sanction  to  this  verdict. 

As  the  whole  matter  seems  to  turn  at  last  upon  a  question 
of  law  on  the  whole  evidence,  we  see  no  occasion  for  sending 
the  case  back  for  a  new  trial  on  this  count.  The  judgment 
will  therefore  be  reversed;  and  proceeding  to  give  such  judg« 
ment  here  as  ought  to  have  been  given  below,  the  plaintiff  will 
have  judgment  here  for  the  amount  of  the  verdict  on  the  first 
count,  with  interest  from  the  date  of  the  rendition  of  the  Judg* 
ment  below. 

Wagner,  J.,  concurred. 

Lovelace,  J.,  absent. 
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which  a  previous  action  is  founded,  or  create  a  new  bar  by  which  saoh 
action  may  be  defeated.  • 
Btatdtk  Amxnpatobt  of  Charter  or  IxrgvRAVOi  Ookpaitt,  making  the 
company's  certificate  of  indebtedness  oondnsiTe  evidence  in  all  snits 
of  the  facts  therein  stated,  is  retrospective  as  to  all  causes  of  action 
originating  prior  to  its  passage,  and  is  to  that  extant  vnooDstitatioiiaL 

The  facts  are  stated  in  the  opinion. 
John  C.  Orrickj  for  the  plaintiff  in  error. 

By  Court,  Wagner,  J.  The  plaintiff  in  error,  on  the  twenty- 
first  day  of  September,  1860,  issued  and  delivered  to  the  de- 
fendant in  error  a  policy  of  insurance  for  two  thousand  dollars 
on  his  house  and  furniture  in  Audrain  County,  Missouri,  for 
the  period  of  six  years.     Under  a  provision  of  the  policy,  the 

plaintiff  in  error  canceled  the  same  on  the day  of ^ 

1863,  and  demanded  payment  of  the  premium  which  was 
claimed  to  be  due  up  to  that  date.  On  the  twenty-sixth  day 
of  January,  1864,  an  act  was  passed  by  the  general  assembly 
of  the  state  of  Missouri  by  way  of  amendment  to  the  char- 
ter of  plaintiff  in  error,  which  act,  among  other  things,  pro- 
vided as  follows:  — 

"  Sec.  22.  Whenever  it  shall  become  necessary  to  bring  suit 
against  any  party  for  any  assessment  or  other  indebtedness 
now  due  or  hereafter  due  to  the  company,  the  said  company 
shall  not  be  compelled  to  produce  its  books  or  papers  in  any 
court  or  tribunal  in  which  said  suit,  action,  or  other  proceed- 
ings may  be  pending  or  tried,  and  a  certificate  signed  by  the 
president  or  vice-president  and  secretary  of  said  company, 
with  its  corporate  seal  affixed,  stating  that  the  party  is  in- 
debted to  the  company  for  the  amount  named  in  said  cer- 
tificate, shall  in  all  such  suits,  actions,  or  proceedings  bo 
conclusive  evidence  of  the  facts  therein  stated " :  Laws  of 
Mo.,  Adj.  Sess.  1863,  p.  352,  sec.  22. 

In  May,  1864,  plaintiff  sued  defendant  before  a  justice  of 
the  peace  in  St.  Charles  County  for  twenty-five  dollars,  the 
amount'  claimed  to  be  due  when  the  policy  was  canceled,  and 
judgment  was  given  in  its  favor.  Defendant  appealed  to  the 
circuit  court,  and  on  the  trial  there  plaintiff  introduced  the 
certificate  of  indebtedness  signed  by  the  president  and  secre- 
tary, with  the  corporate  seal  affixed,  as  evidence  of  defendant's 
indebtedness,  which  was  excluded  by  the  court.  No  other 
evidence  was  offered  by  either  party,  and  the  court  found  ton 
the  defendant  and  rendered  judgment  in  bis  behal£ 
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The  sole  question  presented  by  the  record  is,  Had  the  legis- 
lature the  constitutional  power  to  declare  that  the  certificate 
should  be  conclusive  evidence  of  the  fact  of  indebtedness? 

The  constitution  of  the  state  says  that ''  no  ex  post  facto 
law,  nor  law  impairing  the  obligation  of  contracts,  or  retro- 
spective in  its  operation,  can  be  passed." 

A  statute  which  takes  away  or  impairs  any  vested  right 
acquired  under  existing  laws,  or  creates  a  new  obligation,  or 
imposes  a  new  duty,  or  attaches  a  new  disability,  in  respect  to 
transactions  or  considerations  already  past,  is  to  be  deemed 
retrospective  or  retroactive:  Sedgwick  on  Statutory  and  Con- 
stitutional Law,  188. 

The  right  of  the  legislature  to  change  the  remedy  and  pre- 
scribe rules  of  evidence,  if  its  enactment  does  not  create  a 
new  obligation  or  attach  a  new  disability  retrospectively,  ia 
conceded;  but  it  is  not  within  the  constitutional  competency 
of  the  legislature  to  annul  by  statute  any  legal  ground  on 
which  a  previous  action  is  founded,  or  to  create  a  new  bar  by 
which  such  action  may  be  defeated. 

No  new  ground  for  the  support  of  an  existing  action  ought 
to  be  created  by  legislative  enactment,  nor  any  legal  bar  which 
goes  to  deprive  a  party  of  his  defense.  The  twenty-second 
section  of  the  amendatory  charter  makes  the  certificate  con- 
clusive evidence  of  indebtedness,  and  deprives  the  defendant 
of  any  defense  which  he  might  have,  however  just  or  legal. 
When  the  contract  was  entered  into  and  the  action  accrued 
he  had  the  undoubted  right  by  the  law  of  the  land  to  appear 
and  defend  himself,  and  defeat  the  plaintiff's  right  of  action 
by  competent  proof;  this  act  denies  him  that  privilege,  and 
attaches  to  him  a  new  disability. 

If  the  evidence  is  conclusive,  it  admits  of  no  countervail- 
ing testimony  which  would  constitute  a  defence,  and  the  ap- 
pearance of  the  defendant  in  court  when  his  hands  are  tied 
and  his  lips  sealed  by  act  of  the  law  would  be  at  best  a 
solemn  mockery. 

Under  the  law  as  it  existed  when  the  defendant's  liability 
was  incurred,  he  had  the  right  to  make  any  defense  consistent 
with  the  rules  of  law.  The  act  in  question  virtually  debars 
him  from  the  exercise  of  that  right.  Had  the  act  merely  pro- 
vided that  the  certificate  should  be  evidence  or  prima  facie 
evidence  of  the  facts  stated  in  it,  it  would  have  been  unobjec- 
tionable and  within  the  scope  of  the  legislative  power;  bu^« 
when  it  proceeds  to  give  it  a  conclusive  character,  it  divestti 
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the  defendant  of  an  antecedent  right,  and  attaohea  to  him  a 
new  bar  and  disability. 
The  judgment  must  therefore  be  affirmed. 

The  other  judges  concurred. 

RxTEosPBcnvx  Laws,  Mvanino  ov  OoywiTUTimrAL  Pltovmoir  Pao- 
HmrriNQ:  StUherland  v.  De  Leon^  46  Am.  Deo.  100;  extended  note  to  Octhm 
▼.  Stoningttm,  10  Id.  131-140,  wherein  is  diecnaaed  the  right  to  deny  a  defanaei 

RjETBospionys  oa  Rktboactitb  Law  is  CoNSTrrunoNAL,  whin:  Hawh 
▼.  Kennedy,  58  Am.  Dea  289;  WyrmeU  Zesaee  v.  Wynne,  58  Id.  66;  Baughtr 
▼.  Ifelaon,  52  Id.  694;  Parkmicm  ▼.  Bratheti,  39  Id.  296;  Sehenley  ▼.  Cbmnuw- 
wealth,  78  Id.  859,  note  369;  note  to  BUciney  y.  Farmen'  etc  Bank,  17  Id. 
637. 

RxTBOAcnYB  OB  RxTBOflPBcrriTB  Law  is  nirooNffrxTunovAL,  whik:  See 
note  to  Oremough  ▼.  Oreenough,  51  Am.  Deo.  574;  Cfoffin  ▼.  Bkh,  71  Id.  569t 
Schenley  ▼.  Comnumwealih,  78  Id.  359,  note  369. 

Ligislauvs  CoiiTaoL  oyer  Rsmxdib8:  Baugher  ▼.  JVefam,  52  Am.  Deo. 
694;  Cojin  ▼.  Bieh,  71  Id.  559;  Fhumoy  ▼.  City  qf  JtffenonmUt,  79  Id.  468} 
Asoftey  V.  Qibwn,  79  Id.  490,  note  494;  ffoOaway  ▼.  Sherman,  79  Id.  537,  note 
688;  BoUnaon  v.  Magee,  70  Id.  638. 

Thx  pbingipal  OAas  was  oitxd  to  the  second  point  of  the  tyUabus,  mpra^ 
in  Barton  Co.  v.  WaUer,  47  Mo.  201;  and  to  the  fooiih  point  in  Denver  etc 
B'y  Co.  ▼.  Woodward,  4  CoL  167.  It  was  quoted  from  in  City  qfSL  Louie  ▼• 
Clemens,  52  Mo.  144,  to  the  effect  that  no  new  ground  of  aapport  of  an  exist- 
ing action  ought  to  be  created  by  legislative  enactment,  nor  any  kgil  bv 
iHiioh  goea  to  depriTe  a  party  of  his  defense,  eto. 


Weil  v.  Tyler* 

[88  Missouai,  64&.] 

Vo  Sraomo  DmAVD  m  Required  on  Note  Patablb  AmumraLT  nr 
Monet  on  Dexand.  The  commencement  of  a  anit  ia  a  anfBoient  de- 
mand. 

Bncmo  Demand  must  be  Made  on  Note  Payable  in  Speoivio  Asn* 
CLES  or  Personal  Property,  where  no  day  or  place  of  payment  ia  men- 
tioned, or  fixed  by  aome  clear  and  certain  implication  of  law. 

OONTRAOT  TO  PaY  IN  SPEOmO  ARTICLES  OF  PERSONAL  PROPERTY  BeOOMBB 

Money  Debt  only  after  a  demand  and  refusal  to  pay  over  the  specified 
property,  and  no  money  judgment  can  be  rendered  on  such  contract  until 
that  time. 

Attaohino  Creditor  only  Acquires  Such  Rights  against  GARNisHin 
AS  Debtor  Possessed,  and  no  process  or  proceedings  can  place  the  gar- 
nishee in  a  different  or  worse  position  than  he  would  have  occupied  if 
sued  directly  by  the  debtor  in  the  attachment  suit. 

Qabhishee  is  not  Liable  in  Attachment  unless  Debt  n  Dini  ni 
Money.  It  is  only  a  debt  due  in  money  that  can  be  girnlahed.  A  deM 
or  note  for  specific  articles  cannot  be 


The  facts  are  stated  in  the  opimon. 
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8.  A.  Holmes  and  C  J7.  Chapitij  finr  the  appellant. 
Davis  and  Evans^  for  the  respondents. 

By  Court,  Wagner,  J.  The  appellant  was  summoned  as 
garnishee  of  one  Henry  Bucking,  and  in  his  answer  denied  all 
indebtedness  otherwise  than  upon  a  certain  due-bill,  of  which 
the  following  is  a  copy: — 

"St.  Louis,  Mo.,  November  16,  1860.  Due  Henry  Bucking 
one  thousand  dollars  in  brandy  at  five  dollars  per  gallon.  We 
will  let  him  have  one  or  two  barrels  of  fine  whisky  on  the 
above  amount.    This  is  for  commissions.    C.  H.  Tyler  &  Co." 

The  due-bill  was  indorsed,  and  there  was  an  interplea  filed, 
but  the  issue  was  found  against  the  claimant;  and  as  it  has 
no  material  bearing  on  the  question  raised  by  the  record,  it 
will  not  be  further  noticed. 

Upon  a  trial  before  the  court,  a  jury  being  waived,  no  evi- 
dence was  given  that  a  demand  was  ever  made  for  the  brandy 
mentioned  in  the  due-bill;  but  there  was  evidence  tending  to 
show  that  the  appellant  had  the  brandy,  and  had  always  been 
ready  and  willing  to  deliver  the  same  when  legally  demanded 
or  called  for.  The  court  decided  that  a  special  demand  for 
the  delivery  of  the  brandy  previous  to  the  service  of  the  gar* 
nishment  was  not  necessary,  and  then  rendered  judgment 
against  the  garnishee  for  the  amount  in  money. 

Notes  for  the  payment  of  money  absolutely  on  demand  re* 
quire  no  specific  demand;  the  commencement  of  a  suit  is  a 
sufficient  demand.  But  the  rule  is  otherwise  with  respect  to 
notes  payable  in  specific  articles,  where  no  day  or  place  of  pay- 
ment is  mentioned,  or  is  not  fixed  by  some  clear  and  certain 
implication  of  law.  Thus  where  the  note  was  payable  in  farm 
produce  on  demand,  and  neither  time  nor  place  of  payment 
was  specified,  it  was  held  that  before  an  action  could  be  main- 
tained a  specific  demand  should  have  been  made  at  the  farm 
of  the  debtor:  Lobdell  v.  HopHnSy  6  Cow.  516.  Where  a  party 
has  agreed  or  obligated  himself  to  pay  in  specific  articles,  he 
cannot  be  charged  or  proceeded  against  as  for  a  money  debt 
till  demand  is  made,  and  there  is  a  refusal  or  neglect  on  his 
part  to  perform  the  contract;  for  until  then  he  is  in  no  default, 
and  he  has  a  right  to  insist  on  the  terms  of  his  agreement. 
And  on  obvious  principles,  courts  have  no  right  to  interfere  with 
the  contracts  between  parties,  and  to  make  one  party  pay 
money  when  by  the  terms  of  his  contract  he  has  agreed  to 
pay,  and  the  otiier  party  has  agreed  to  receive,  something  else. 
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As  long  as  a  party  is  ready  and  willing  to  comply  with  his 
eontraoty  he  is  entitled  to  stand  by  it^  and  it  is  only  when  he 
has  been  gnilty  of  a  breach  that  he  is  chargeable  in  a  di£for- 
ent  manner. 

An  attaching  creditor  only  acquires  such  rights  against  the 
garnishee  as  the  debtor  possessed,  and  no  process  or  proceed* 
ings  can  place  the  garnishee  in  a  different  or  worse  position 
than  he  would  have  occupied  if  sued  directly  by  the  debtor  in 
the  attachment  suit. 

The  payee  in  the  note  or  due-bill  could  not  have  sustained 
his  suit  and  obtained  a  money  judgment  without  having  made 
a  prior  demand  and  met  with  a  refusal  on  the  part  of  the  payor 
to  deliver  the  brandy;  and  the  attaching  creditor  cannot  pre- 
tend to  stand  in  any  more  favorable  attitude:  Drake  on  At- 
tachment, sec.  650;  Bartlett  v.  Woody  32  Vt  872;  Stadler  v. 
Parndeey  14  Iowa,  175;  Minna  v.  Parker y  1  Ala.  421;  Wrigley  v. 
Oeyery  4  Mass.  102;  McMirm  v.  HaUy  2  Over.  828;  Smith  v. 
Chapman,  6  Port.  865;  Willard  v.  Butler j  14  Pick.  550;  Blaelh 
bum  V.  Davidson,  7  6.  Mon.  101. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

VaqOj  J.,  concurred. 

Holmes,  J.,  having  been  of  counsel,  did  not  sil 

Thi  FBmoiPAL  OABM  WAS  oiTXD  in  eaoh  of  the  foUofwing  antlioiitifli^  and 
to  the  point  stated:  An  action  does  not  lie  for  the  value  of  wheats  whibh  is  to 
be  deliyered  m  payment  of  a  debt  when  thrawhed,  ontil  demand  baa  bean 
made  for  the  wheat:  8iaU  ▼.  Mooney,  66  Mo.  496.  A  written  promise  "  te 
pay  to  the  bearer  the  sun  of  twenty  thonsand  feet  of  good,  salable  Inmber, 
for  valve  received  of  him,'*  is  a  promissory  note,  possession  of  which  is  prima 
/aele  evidence  of  title:  Spean  v.  Bond,  79  Id.  470.  The  principal  case  again 
came  before  the  coort  in  WeUv.  Tyler,  43  Id.  682,  where  it  waa  held  that  it 
IS  only  a  debt  dne  in  money  that  can  be  garnished,  and  it  mnst  be  also 
ahown  to  be  nnaffsoted  ^7  Usds,  or  prior  eneombranoas^  or  conditioas  of 
traot 


WaBPIBLD   V.   LiNDELL. 

188  MnsOUBI,  fi6LJ 

■HBfca  ow  TxNAHor  DC  Common  Oonsibis  nr  Ukitt  or  PoBssaraoH.  Il 
is  the  only  unity  required  of  tenanta  in  common,  and  they  hold  by  vad/tf 
of  poaaeasioiL 

P088I88IOH  or  On  Oo-TKirAin  will  bb  Pbxbumid  10  bb  Posbbmiob  ot 
All. 

PBMKTMmoH  is  TO  PoflSBBSipH  OT  Go-TEBABT.  —  One  who  entera  into  pos- 
of  land  uadar  deed  making  him  a  tenant  in  common  with  otiMt 
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parties  will  be  presamed  to  have  entered  into  poeaeMion  under  hii  deed* 
and  by  virtne  of  the  title  aoqnired  thereby. 

Thibb  is  Kg  Nssd  ov  Pbbsumino  Dkkd  whkbx  Adyebsm  PoasKsszoir  for 
time  required  by  statnte  ie  shown,  as  the  adyerse  possession  of  itself 
alone  woiild  be  evidence  of  an  estate  in  fee,  and  eqaivalent  to  an  absolnte 
title. 

QuxsnoN  or  Actual  Oustkb  in  Fact  ov  Oini  Co-tknant  by  Akothbb 
Ikvolvbs  Act,  intent,  and  notice,  and  the  jniy  mnst  determine  this 
from  the  eyidence.  Where  the  acts  are  inconsistent  with  the  presump- 
tion of  a  tenancy  in  common,  the  intent  may  be  found  from  the  oyert 
acts  proved  in  the  case. 

OvB  Tenant  in  Common  mat  Dissbibb  Another;  but,  in  consequence  of 
the  legal  presumption  that  the  possession  of  one  co-tenant  is  the  posses* 
sion  of  all,  acts  of  exclusive  possession  which  in  case  of  a  stranger  would 
be  deemed  adverse,  and  per  t  a  diHseiwin,  are  in  cases  of  tenancies  in 
common  susceptible  of  explanation  consistentiy  with  the  real  titie. 

To  Effect  Disseisin  of  One  Tenant  bt  his  Go-tenant,  there  must  bh 
outward  acts  of  exclusive  ownership  of  an  unequivocal  character,  overt 
and  notorious,  and  of  such  a  nature  as  by  their  own  import  to  impart 
information  and  give  notice  to  the  co-tenant  that  an  adverse  possession 
and  an  actual  disseisin  are  intended  to  be  asserted  against  him.. 

JXTBT  WILL    be  WARRANTED    IN    FINDING    ACTUAL    OuSTER  OF  TENANT  BT 

HIS  Co-tenant,  where  the  latter  takes  possession  of  the  land  and  openly 
and  notoriously  exercises  acts  of  exclusive  ownership  for  a  series  of 
years,  as  by  removing  the  soil,  quarrying  and  selling  rock,  and  by  such 
acts  as  amount  to  the  destruction  of  the  thing  itself,  taking  all  the  rents 
and  profits  without  account,  and  by  other  acts  which  exclude  the  idea  of 
his  claiming  as  a  co-tenant. 

As  TO  Ouster  of  Co-tenant,  Jurt  must  Determine  whether  Evi- 
dence IS  Sufficient  to  overcome  presumption  in  favor  of  a  tenancy  in 
common.  Under  evidence  tending  strongly  to  show  an  actual  ouster,  the 
jury  is  not  bound  to  find,  nor  should  the  court  instruct  them  to  find* 
such  ouster. 

Constructive  Ouster.  —  Notice  of  Ouster  tg  Co-tenant  mat  be  Con- 
structive, by  such  open  and  notorious  acts  of  ouster,  or  such  an  asser- 
tion of  a  claim  to  the  exclusive  possession  of  the  whole  land  as  in  law 
will  impart  notice  to  the  co-tenant  of  an  adverse  and  exclusive  claim  of 
title. 

Partition  Record  and  Answer  in  Ejectment  as  Evidence  of  Ouster. 
— Jury,  in  determining  whether  tenant  has  been  actually  ousted  by  his 
co-tenant,  may  consider  the  effect  of  a  partition  record  against  the  plain* 
tiff,  and  the  answer  in  a  prior  ejectment  suit,  merely  as  a  part  of  the 
facts  and  circumstances  on  which  they  may  infer  or  presume  an  actual 
ouster,  or  the  contrary. 

Ejectment.  The  facts  in  this  case  are  precisely  similar  to 
those  in  Warfidd  v.  Lindellj  77  Am.  Dec.  614,  with  the  excep- 
tion that  the  partition  record,  which  was  there  exclnded,  and 
the  two  deeds,  which  were  there  rejected,  were  in  this  oase  ad- 
mitted; and  it  was  also  shown  that  one  Whiting  built  a  mill 
on  the  property  in  suit;  that  Peter  Lindell  succeeded  to  this 
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poBsession  of  Whiting  some  time  between  1826  and  1331;  that 
Lindell  took  possession  of  the  mill,  sold  off  the  machinery, 
used  the  mill  as  a  warehouse,  built  a  number  of  houses  on  the 
lots,  quarried  and  dressed  rock  on  the  place,  and  held  in  per- 
son and  by  his  tenants  notorious  and  actual  possession  of  said 
lots  from  a  period  commencing  between  1826  and  1831  down 
to  the  commencement  of  this  suit;  and  that  Lindell  quarried 
a  large  amount  of  rock  from  1822  to  1857,  and  took  all  the 
profits.  It  appeared  from  Warfield  v.  Lindelly  aupruj  that  Ware 
ratified  and  confirmed  the  partition  and  allotment  by  a  deed 
to  Mary  Lisa  dated  June  15,  1841.  Martin  Thomas,  through 
whi/m  plaintiff  Warfield  and  Ware  both  claimed  all  the  in- 
terest which  the  plaintiff  Warfield  set  up  in  this  suit,  held 
the  title  of  Lisa's  vendee  at  the  sheriff's  sale  to  all  the  unsold 
lots  in  said  addition  from  October  1, 1828,  until  April  16, 1831. 
Ware  acquired  the  same  title  in  1833,  and  held  it  until  his 
death  in  1850  or  1851.  In  the  sixth  instruction  refused  for 
the  defendants,  the  jury  were  instructed  ''  that  knowledge  of 
the  possession  of  Peter  Lindell  by  Martin  Thomas,  if  such  pos- 
session was  notorious,  and  accompanied  by  unequivocal  acts 
of  exclusive  ownership  that  were  known  to  Thomas,  is  suffi- 
cient for  the  jury  to  find  an  ouster  as  against  Thomas;  and 
the  continuance  of  such  possession,  if  open,  notorious,  and 
adverse  for  more  than  twenty  years  after  such  knowledge  of 
the  said  possession  was  brought  home  to  said  Thomas,  will 
authorize  the  jury  to  find  such  possession  adverse,  and  to  find 
for  the  defendants  if  the  jury  find  twenty  years  continuous 
adverse  possession  before  suit  by  said  Lindell."  The  questions 
which  arose  upon  other  instructions  of  the  court  sufficiently 
appear  in  the  opinion.  Defendants  excepted  to  the  instruc- 
tions given  by  the  court,  exclusive  of  those  given  for  them- 
selves, and  also  excepted  to  the  refusal  of  the  ooort  to  give  the 
instructions  requested  by  them. 

B*  A.  Hillf  for  the  appellants. 

Ohver  cmd  Shepkyy  for  the  respondenta. 

By  Court,  Holmes,  J.  The  questions  presented  for  decision 
arise  mainly  upon  the  instructions  which  were  given  or  refused. 
But,  as  it  often  happens  in  cases  like  this,  the  determination 
of  these  depends  as  much  or  more  upon  the  application  of 
the  law  to  the  facts  of  the  case  than  upon  settling  the  princi- 
ples of  law  as  such.  It  becomes  necessary,  therefore,  in  the 
fint  inrtance  to  examine  into  the  nature  of  the  evidence,  that 
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would,  uphold  such  a  liability,  though  the  course  of  later  de- 
cision on  the  point  had  been  the  other  way.  Conceding  the 
conclusion  arrived  at  by  the  attorneys  to  have  been  erroneous, 
*  it  amounted  to  nothing  more  than  that  they  were  mistaken  in 
the  law,  and  gave  wrong  advice  to  their  clients.  Where  the 
clients  merely  pursue  the  course  recommended  by  their  coun- 
sel, relying  upon  the  correctness  of  their  legal  opinion,  they 
cannot  be  held  liable  to  this  action:  Stone  v.  Svdft,  4  Pick. 
893  [16  Am.  Dec.  349].  Malice  cannot  be  imputed  to  them 
in  such  case,  and  it  is  error  to  instruct  the  jury  in  such  man- 
ner that  they  may  so  find.  It  has  been  said  by  a  learned 
judge  that  if  there  be  a  spark  of  evidence,  it  most  go  to  the 
jury;  we  have  not  found  a  scintilla  here. 

The  testimony  of  one  of  the  attorneys  as  to  what  was  the 
opinion  and  advice  of  the  other  was  excluded.  This  was  a 
material  substantive  fact  by  itself,  and  a  part  of  the  issue. 
It  was  not  mere  hearsay.  It  was  to  be  proved  as  a  matter  of 
fact  and  a  part  of  the  transaction.  We  think  the  witness  waB 
as  competent  to  prove  this  fact  as  to  prove  what  was  his  own 
opinion  and  what  advice  he  gave.  That  he  concurred  in 
opinion  with  the  other  attorney  would  seem  to  have  been 
necessarily  to  be  inferred  from  the  testimony  which  was 
admitted;  and  this  error  alone  might  not  have  been  very  im- 
portant. 

We  think  the  second  and  third  instructions  which  were 
refused  for  the  defendants  should  have  been  given.  The  first 
one  was  objectionable  as  limiting  the  issue  to  particular  facts. 
The  second  instruction  given  for  the  plaintiff  should  have  been 
Tefused.    It  had  no  sufficient  foundation  in  the  evidence. 

It  supposes  that  the  attorneys  had  retired  from  the  profes- 
sion, and  were  not  familiar  with  law  and  the  practice  at 
the  time  when  they  were  consulted.  The  evidence  did  not 
flhow  such  a  state  of  facts,  but  rather  quite  the  contrary.  It 
was  partly  predicated,  also,  on  the  ground  that  the  parties 
euing  knew  that  Alexander  did  not  justly  owe  the  debt  for 
which  he  was  sued.  This  was  immaterial.  It  did  not  depend 
on  the  abstract  justice  of  the  debt,  but  on  the  legal  liability. 
If  the  party  were  liable  in  law,  it  made  no  difference  that  the 
notes  were  given  for  the  debt  of  another.  An  accommodation 
Endorser,  a  surety,  or  an  agent  who  has  failed  to  bind  his  prin- 
cipal, may  be  liable  personally,  though  the  debt  be  not  his 
own.  The  debt -was  not  justly  due  from  him,  otherwise  than 
as  he  was  legally  liable  to  pay  it;  but  if  he  were  liable  in  law. 


I 
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that  was  enough.  The  courts  know  no  other  justice  than  the 
justice  of  the  law.  We  think  the  instruction  had  a  direct 
tendency  to  mislead  the  jury. 

The  third  instruction  given  for  the  plaintiff  was  correct 
enough  as  an  abstract  proposition  of  law;  and  if  there  had 
been  evidence  on  which  it  was  proper  to  submit  such  an  issue 
to  the  jury,  there  could  be  no  objection  to  it.  It  is  a  matter 
of  no  little  difficulty  to  determine  when  there  is  some  evidence 
and  where  there  is  no  evidence  to  support  an  issue.  The  proof 
of  malice  here  was  exceedingly  slight,  if  any  at  all;  the  malice 
was  of  the  very  essence  of  the  cause  of  action,  as  well  as  the 
want  of  probable  cause;  and  on  the  whole,  we  are  constrained 
to  say  that  the  evidence  did  not  justify  the  giving  of  such  an 
instruction. 

The  instruction  that  was  given  by  the  court  of  its  own 
motion  was  entirely  correct  in  itself,  and  placed  the  issue 
fairly  before  the  jury  on  the  side  of  the  defendants;  and  if 
there  had  been  no  other  instructions,  it  is  hardly  to  be  sup- 
posed that  the  jury  could  have  found  the  same  verdict  under 
this  alone.  The  defendants'  instructions  "were  refused.  The 
instructions  given  for  the  plaintiff  authorized  the  jury  to 
believe  that  there  was  a  case  before  them  on  the  evidence 
which  would  warrant  them  in  finding  a  verdict  for  the  plain- 
tiff. The  cause  being  submitted  to  them  in  this  manner,  and 
the  case  showing  some  hardship  and  perhaps  considerable 
loss,  on  the  part  of  the  plaintiff,  with  some  circumstances  of 
aggravation,  and  with  full  scope  for  plausible  argument,  there 
is  no  wonder  at  the  verdict  found  by  the  jury.  But  upon  a 
careful  consideration  of  the  whole  case,  and  in  view  of  the  just 
rules  of  law  which  ought  to  govern  in  such  a  matter,  we  find 
it  impossible  to  give  our  sanction  to  this  verdict. 

As  the  whole  matter  seems  to  turn  at  last  upon  a  question 
of  law  on  the  whole  evidence,  we  see  no  occasion  for  sending 
the  case  back  for  a  new  trial  on  this  count.  The  judgment 
will  therefore  be  reversed;  and  proceeding  to  give  such  judg« 
ment  here  as  ought  to  have  been  given  below,  the  plaintiff  will 
have  judgment  here  for  the  amount  of  the  verdict  on  the  first 
count,  with  interest  from  the  date  of  the  rendition  of  the  judg« 
ment  below. 

Wagner,  J.,  concurred. 

Lovelace,  J.,  absent. 
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would,  uphold  such  a  liability,  though  the  course  of  later  de- 
cision on  the  point  had  been  the  other  way.  Conceding  the 
conclusion  arrived  at  by  the  attorneys  to  have  been  erroneous, 
*  it  amounted  to  nothing  more  than  that  they  were  mistaken  in 
the  law,  and  gave  wrong  advice  to  their  clients.  Where  the 
clients  merely  pursue  the  course  recommended  by  their  coun- 
sel, relying  upon  the  correctness  of  their  legal  opinion,  they 
cannot  be  held  liable  to  this  action:  Stone  v.  Swift,  4  Pick. 
893  [16  Am.  Dec.  349].  Malice  cannot  be  imputed  to  them 
in  such  case,  and  it  is  error  to  instruct  the  jury  in  such  man- 
ner that  they  may  so  find.  It  has  been  said  by  a  learned 
judge  that  if  there  be  a  spark  of  evidence,  it  must  go  to  the 
jury;  we  have  not  found  a  scintiUa  here. 

The  testimony  of  one  of  the  attorneys  as  to  what  was  the 
opinion  and  advice  of  the  other  was  excluded.  This  was  a 
material  substantive  fact  by  itself,  and  a  part  of  the  issue. 
It  was  not  mere  hearsay.  It  was  to  be  proved  as  a  matter  of 
fact  and  a  part  of  the  transaction.  We  think  the  witness  waB 
as  competent  to  prove  this  fact  as  to  prove  what  was  his  own 
opinion  and  what  advice  he  gave.  That  he  concurred  in 
opinion  with  the  other  attorney  would  seem  to  have  been 
necessarily  to  be  inferred  from  the  testimony  which  was 
admitted;  and  this  error  alone  might  not  have  been  very  im- 
portant. 

We  think  the  second  and  third  instructions  which  were 
refused  for  the  defendants  should  have  been  given.  The  first 
one  was  objectionable  as  limiting  the  issue  to  particular  facts. 
The  second  instruction  given  for  the  plaintiff  should  have  been 
Tefiised.    It  had  no  sufficient  foundation  in  the  evidence. 

It  supposes  that  the  attorneys  had  retired  from  the  profes- 
sion, and  were  not  familiar  with  law  and  the  practice  at 
the  time  when  they  were  consulted.  The  evidence  did  not 
flhow  such  a  state  of  facts,  but  rather  quite  the  contrary.  It 
was  partly  predicated,  also,  on  the  ground  that  the  parties 
euing  knew  that  Alexander  did  not  justly  owe  the  debt  for 
which  he  was  sued.  This  was  immaterial.  It  did  not  depend 
on  the  abstract  justice  of  the  debt,  but  on  the  legal  liability. 
If  the  party  were  liable  in  law,  it  made  no  difference  that  the 
notes  were  given  for  the  debt  of  another.  An  accommodation 
indorser,  a  surety,  or  an  agent  who  has  failed  to  bind  his  prin- 
cipal, may  be  liable  personally,  though  the  debt  be  not  his 
own.  The  debt  -was  not  justly  due  from  him,  otherwise  than 
as  he  was  legally  liable  to  pay  it;  but  if  he  were  liable  in  law, 
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that  was  enough.  The  courts  know  no  other  justice  than  the 
justice  of  the  law.  We  think  the  instruction  had  a  direct 
tendency  to  mislead  the  jury. 

The  third  instruction  given  for  the  plaintiff  was  correct 
enough  as  an  abstract  proposition  of  law;  and  if  there  had 
been  evidence  on  which  it  was  proper  to  submit  such  an  issue 
to  the  jury,  there  could  be  no  objection  to  it  It  is  a  matter 
of  no  little  difficulty  to  determine  when  there  is  some  evidence 
and  where  there  is  no  evidence  to  support  an  issue.  The  proof 
of  malice  here  was  exceedingly  slight,  if  any  at  all;  the  malice 
was  of  the  very  essence  of  the  cause  of  action,  as  well  as  the 
want  of  probable  cause;  and  on  the  whole,  we  are  constrained 
to  say  that  the  evidence  did  not  justify  the  giving  of  such  an 
instruction. 

The  instruction  that  was  given  by  the  court  of  its  own 
motion  was  entirely  correct  in  itself,  and  placed  the  issue 
fairly  before  the  jury  on  the  side  of  the  defendants;  and  if 
there  had  been  no  other  instructions,  it  is  hardly  to  be  sup- 
posed that  the  jury  could  have  found  the  same  verdict  under 
this  alone.  The  defendants'  instructions  "were  refused.  The 
instructions  given  for  the  plaintiff  authorized  the  jury  to 
believe  that  there  was  a  case  before  them  on  the  evidence 
which  would  warrant  them  in  finding  a  verdict  for  the  plain- 
tiff. The  cause  being  submitted  to  them  in  this  manner,  and 
the  case  showing  some  hardship  and  perhaps  considerable 
loss,  on  the  part  of  the  plaintiff,  with  some  circumstances  of 
aggravation,  and  with  full  scope  for  plausible  argument,  there 
is  no  wonder  at  the  verdict  found  by  the  jury.  But  upon  a 
careful  consideration  of  the  whole  case,  and  in  view  of  the  just 
rules  of  law  which  ought  to  govern  in  such  a  matter,  we  find 
it  impossible  to  give  our  sanction  to  this  verdict. 

As  the  whole  matter  seems  to  turn  at  last  upon  a  question 
of  law  on  the  whole  evidence,  we  see  no  occasion  for  sending 
the  case  back  for  a  new  trial  on  this  count.  The  judgment 
will  therefore  be  reversed;  and  proceeding  to  give  such  judg« 
ment  here  as  ought  to  have  been  given  below,  the  plaintiff  will 
have  judgment  here  for  the  amount  of  the  verdict  on  the  first 
count,  with  interest  from  the  date  of  the  rendition  of  the  judg« 
ment  below. 

Wagner,  J.,  concurred. 

Lovelace,  J.,  absent. 
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ft  S.  294  [37  Am.  Deo.  669];  £aw  ▼.  Pot^mon,  1  Id.  193;  JUiMt 
V.  McFarlandj  3  Watts,  166;  Angell  on  Limitations^  467^  seo. 
14;  Doe  v.  Prosaerj  Cowp.  217;  Homblower  y.  Sead^  1  East,  668; 
2  GreenL  Cnii.  Dig.  39&-397. 

Much  stress  has  been  laid  upon  the  effect  of  the  partition 
record  against  the  plaintiffs.  The  exclusion  of  this  record 
would  seem  to  have  been  at  least  one  of  the  reasons  why  the 
judgment  was  reversed  on  a  former  occasion.  It  was  not  then 
said,  nor  do  we  now  think,  that  this  partition,  or  the  deeds  made 
in  confirmation  of  it,  were  evidence  of  any  direct  repudiation  of 
all  right  or  title  in  these  lots;  but  it  was  said  that  this  record 
was  admissible  in  evidence  as  going  to  show  remissness  or 
negligence  in  not  asserting  any  claim  of  right  or  title,  and  as 
showing  facts  which  might  form  ''  a  good  ground  for  presum- 
ing a  deed  after  the  lapse  of  twenty-six  years,  and  a  continu- 
ous  possession  in  the  defendant  during  this  period."  We  have 
already  seen  that  the  evidence  produced  here  laid  no  founda- 
tion for  the  presumption  of  a  deed;  but  we  think  it  may  be 
correctly  said  that  the  evidence  was  admissible  for  what  it 
was  worth,  as  going  to  show  remissness  in  search,  and  negli- 
gence and  failure  to  claim  any  right  at  that  time,  together 
with  the  other  facts  and  circumstances,  and  the  lapse  of  more 
than  the  full  period  of  the  statute  of  limitations,  forming  a 
proper  ground  on  which  it  might  be  left  to  the  jury  to  infer 
and  presume  an  actual  ouster.  Nor  do  we  think  it  furnished 
any  proof,  either  by  way  of  an  admission  in  the  petition  or  by 
virtue  of  any  effect  of  the  partition  itself,  that  the  plaintiffs 
had  then  no  right  or  title  in  these  premises.  Only  so  many 
lots  and  parcels  were  then  divided  in  partition  as  were  then  * 
made  the  subject  of  partition.  No  fair  inference  could  be 
drawn  from  this  transaction,  either  that  the  parties  repudi- 
ated any  ownership  in  these  lots,  which  were  not  then  m^de 
the  subject  of  partition,  or  even  that  they  were  omitted 
through  ignorance  or  neglect  The  most  that  can  be  said  is^ 
that  it  was  a  circumstance,  amoi^  others,  which  might  prop- 
erly go  to  the  jury  for  what  it  was  worth,  as  showing  acqui* 
escence  merely. 

On  the  other  hand,  the  answer  of  the  defendant  in  the 
ejectment  suit  of  Lisa  v.  LmdeUj  21  Mo.  127  [64  Am.  Dec.  222]^ 
had  no  tendency  to  prove  an  admission  that  he  held  as  a  tenant 
in  common  with  the  plaintiffs.  The  whole  answer  was  to  be 
taken  together,  and  it  distinctly  placed  the  defense  on  the 
ground  of  an  independent  and  exclusive  claim  of  possession 
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and  ownership  adyerse  to  the  title  of  the  plaintiff  therein.  It 
merely  said  in  one  part,  that  as  against  her  suit  he  would  show 
that  the  right  and  title  which  she  claimed  had  been  conveyed 
by  her  to  another  person.  If  that  would  be  a  bar  to  her  recoT- 
ery,  it  would  be  enough  for  his  purpose;  if  not,  he  still  stood 
upon  his  claim  of  title  and  adverse  possession,  whatever  it 
might  be.  It  had  no  proper  tendency  to  prove  that  he  was  not 
claiming  an  exclusive  adverse  possession  in  the  premises,  even 
as  against  co-tenants;  nor  did  it  amount  to  any  positive  ad* 
mission  of  a  co-tenancy.  It  certainly  had  no  effect  to  prove  or 
disprove  any  direct  act  of  actual  ouster;  but  the  answer,  like 
the  petition  of  the  partition,  was  evidence  of  what  it  contained^ 
and  the  record  of  the  proceedings  may  be  considered  as  admis* 
Bible,  like  the  partition  record,  for  what  it  was  worth  as  a  part 
of  the  facts  and  circumstances,  on  which  the  jury  might  be 
left  to  infer*  and  presume  an  actual  ouster,  or  the  contrary; 
and  it  might  have  some  bearing  upon  the  character  and  in- 
tent of  the  possession  which  he  was  then  claiming. 

Such  being  the  nature  of  the  evidence  before  the  jury,  the 
instructions  are  to  be  considered  as  predicated  upon  this  state 
of  the  case.  The  principal  objection  to  the  instructions  which 
were  given  for  the  plaintiffs  points  to  the  hiatter  of  knowl- 
edge or  notice  of  acts  of  ouster.  The  evidence  did  not  show 
that  actual  knowledge  of  any  acts  of  ouster  had  been  brought 
home  to  the  plaintiffs  or  those  under  whom  they  claimed;  but 
there  was  evidence  tending  to  prove  such  overt  and  notorious 
acts  of  exclusive  possession  and  ownership  of  the  whole  prop- 
erty as  must,  by  their  very  nature  and  character,  be  deemed 
and  taken  in  contemplation  of  law  as  amounting  to  an  actual 
ouster,  and  as  giving  notice  even  to  tenants  in  common, 
whether  present  or  absent,  of  an  intention  to  hold  and  assert 
an  exclusive  adverse  possession  against  them,  and  therefore 
of  an  actual  ouster.  It  belonged  to  tbe  jury  to  weigh  the  force 
and  determine  the  effect  of  this  evidence,  and  to  decide  the 
question  of  an  actual  ouster  in  fact,  involving  the  act,  the  in- 
tent, and  the  notice. 

These  instructions  for  the  plaintiffs  appear  to  be  the  same  as 
those  which  were  the  subject  of  consideration  when  the  case  was 
here  before:  Warfield  v.  LindeU,  30  Mo.  272  [77  Am.  Dec.  614]. 
The  particular  objection  rests  upon  the  words  (in  one  clause) 
''until  some  notorious  act  of  ouster  or  adverse  possession  ia 
brought  home  to  the  knowledge  or  notice  of  the  plaintiffs."  And 
(in  another  clause),  "and  that  the  acts  and  the  intents  were 
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brought  home  to  the  knowledge  of  the  plamtiffs.''  The  diieet 
and  plain  purport  of  this  language  is  to  require  actual  knowl- 
edge or  actual  notice  to  be  brought  home  to  the  persons.  AU 
idea  of  constructiye  notice  would  seem  to  be  clearly  excluded. 
It  was  expressly  declared  in  the  former  decision  in  this  court 
that  where  there  was  evidence  of  such  overt  and  notorious  acts 
of  exclusive  adverse  possession  and  entire  ownership  of  such 
a  nature  that  the  law  will  presume  them  to  be  notice  by  per- 
sons of  ordinary  diligence  in  attending  to  their  own  interests, — 
or,  in  other  words,  are  of  such  a  character  as  of  themselves  to 
impart  information  and  give  notice  of  such  adverse  possession 
and  ownership  even  to  tenants  in  common, — proof  of  actual 
knowledge  or  positive  notice  was  unnecessary,  and  should  not 
be  required;  and  it  was  said  that  "if  the  co-tenant  is  ignorant 
of  his  rights,  or  neglects  them,  he  must  bear  the  consequences." 
The  distinction  between  actual  and  constructive  notice  in  these 
cases  was  thus  distinctly  pointed  out. 

It  is  true,  the  words  "  brought  home  to  the  knowledge  or  no- 
tice of  the  others  "  are  used  by  Mr.  Justice  Story  in  Clymer 
V.  DawHnSy  3  How.  689;  but  it  is  sufficiently  clear  from  the 
rest  of  the  opinion  that  he  contemplated  not  only  actual  knowl- 
edge or  notice,  but  constructive  notice  also,  consisting  in  overt 
and  notorious  acts  of  ouster,  or  an  assertion  of  claim  to  the  ex- 
clusive possession  and  the  entirety  of  the  whole  land,  "which, 
In  contemplation  of  law,  is  known  to  the  other  tenants."  The 
same  purport  is  implied  in  the  words  of  Marshall,  C.  J.,  in 
McClwag  v.  Roas^  5  Wheat.  124,  that  "a  silent  possession,  ac- 
companied with  no  act  which  can  amount  to  an  ouster  or  give 
notice  to  his  co-tenant  that  his  possession  is  adverse,  ought 
Dot,  we  think,  to  be  construed  into  an  adverse  possession." 
It  is  here  supposed  that  acts  of  ouster  may  be  such  as  to 
amount  to  notice,  and  in  contemplation  of  law  to  give  notice, 
whether  actual  knowledge  of  them  be  brought  home  to  the  co- 
tenants  or  not.  Such  acts  are  "constructive  notice  of  a  claim 
adverse"  to  the  other  tenants  in  common,  and  such  notorious 
adverse  possession  is  considered  to  be  "constructive  ouster": 
Parker  v.  Proprietors^  3  Met.  191  [37  Am.  Dec.  121].  It  is  said 
in  Lodge  v.  Patterson,  3  Watts,  77,  that  "there  must  be  a  hostile 
intent,  and  that  intent  must  be  manifested  by  outward  acts  of 
an  unequivocal  kind";  but  that  "to  constitute  a  disseisin,  it 
was  never  held  to  be  requisite  that  notice  should  be  sent  to  the 
disseisee,  or  that  it  must  be  proved  he  had  knowledge  of  the 
entry  and  ouster  committed  on  his  land."    Other  cases  are 
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entirely  consiBtent  with  this  distinction:  Law  v.  PaUenofty  1 
Watts  &  S.  184;  Prewott  y.  NeverSy  4  Mass.  330.  Where  the 
acts  are  inconsistent  with  the  presumption  of  a  tenancy  in 
common,  the  intent  may  be  found  from  the  overt  acts  proved 
in  the  case:  2  Greenl.  Cm.  Dig.  393,  p.  3.  But  a  mere  verbal 
declaration  made  to  some  third  person  would  not  be  such  an 
overt  and  notorious  act,  nor  would  such  an  act  of  itself  impart 
notice.  On  this  matter  of  knowledge  or  notice,  we  think  the 
instructions  given  for  the  plaintiffs  were  clearly  erroneous. 

Nor  do  we  find  that  any  other  instruction  was  given  which 
could  have  the  effect  to  cure  this  error,  or  guard  the  jury  against 
a  misconception  of  the  law  on  this  vital  point.  The  instruc- 
tion which  was  given  for  the  defendants  also  required  actual 
knowledge  to  be  brought  home  to  the  co-tenants. 

We  do  not  well  see  how  the  sixth  instruction  refused  for  the 
defendants  on  this  subject  of  knowledge  or  notice  could  have 
been  refused,  even  on  the  theory  adopted  by  the  court  in  the 
plaintiffs'  instructions,  unless  it  were  deemed  unnecessary 
after  the  jury  had  already  been  instructed  on  that  point,  that 
it  required  actual  knowledge;  and  we  think  that  constructive 
notice,  consisting  in  a  notorious  adverse  possession  accom- 
panied with  unequivocal  acts  of  exclusive  ownership,  would 
have  been  suflBcient. 

It  is  not  considered  worth  while  to  examine  in  detail  the 
numerous  instructions  which  were  refused  for  the  defendants. 
They  do  not  appear  to  have  been  framed  with  any  distinct 
reference  to  the  different  modes  of  proving  an  actual  ouster, 
which  we  have  indicated  above;  and  many  of  them  lay  undue 
stress  upon  particular  facts  and  parts  of  the  evidence.  Hardly 
one  of  them  can  be  said  to  be  entirely  free  from  objection.  We 
shall  not  undertake  further  to  point  out  the  specific  defects. 
By  the  light  of  the  principles  above  laid  down,  and  with  ref- 
erence to  the  views  expressed  concerning  the  tendency  and 
effect  of  the  different  kinds  of  evidence,  counsel  will  be  en- 
abled to  frame  other  instructions  which  may  be  better  adapted 
to  the  nature  of  the  case  made  before  the  jury. 

Judgment  reversed  and  the  cause  remanded. 

The  other  judges  concurred. 
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-equivocal  character,  overt  and  notorious,  and  of  such  a  nature  as  by  their 
own  import  to  impart  information  and  give  notice  to  the  co-tenants  that  an 
adverse  possession  end  an  actual  disseisin  are  intended  to  be  asserted  against 
them:  Ball  v.  Palmer,  81  IlL  372;  Buah  v.  Huaton,  75  Id.  348;  Campbell  y. 
Ladedt  Gaa  Co,,  84  Ma  374;  Lapeyre  v.  Paul,  47  Id.  690.  The  adverse  pos- 
session of  the  co-tenant  must  be  a  public  one,  totally  irreconcilable  with  the 
oo-tenancy  of  another:  Long  v.  McDow,  87  Id.  203.  Without  such  ouster* 
the  possession  of  a  tenant  in  common  is  deAned  the  possession  of  his  co-ten- 
•nts:  CampbeU  v.  Laelede  Gaa  Co,f  84  Id.  374.  Where  one  tenant  in  common 
ousts  his  co-tenant,  and  holds  exdnsive  possession  of  the  premises,  no  action 
of  partition  will  lie  until  the  oo-tenant  has  established  his  title  in  an  action 
of  ejectment:  Boater  v.  Joknaon,  36  Id.  326.  The  prinoipal  case  was  cited  to 
irarions  points  of  the  syllabus,  aupra,  in  Lapeyre  v.  Paul,  47  Id.  690,  and  in 
ffmaUton  v.  Boggeaa,  63  Id.  249,  as  to  what  faoti  nsaally  go  to  make  oat  m 
MM  of  advene  posBsesion, 
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OvBBTON  V.  St.  Louis  Mutual  Lifb  Ins.  Co. 

[n^iBOOina,  122.J 
Inscbxd  xk>b  not  Comb  to  his  Diath  nr  Khowv  Vioiution  oy  Lawi 
ow  Land,  within  tha  meuiixig  of  a  policy  of  life  intnnuioe  oontuning  a 
clause  that  in  case  the  insnred  Bhoold  die  in  the  known  violation  of  anj 
law  of  the  state,  or  of  the  United  States  or  of  anj  government  where 
he  might  be,  the  policy  should  be  void,  where  he  is  killed  in  a  personal 
rencontre  while  acting  in  the  lawful  defense  of  his  person,  when  he  had 
reasonable  canse  to  apprehend  a  design  on  the  part  of  his  adversary  to 
do  him  a  great  personal  injury,  and  did  apprehend  immediate  danger  of 
such  design  being  aooompUshed.  If  he  had  killed  his  adversary  under 
such  circumstances,  it  would  have  been  a  case  of  justifiable  homicide  un- 
der the  statute  of  Missouri,  and  not  a  violation  of  the  law. 

Appeal  from  St.  Loois  common  pleas.  The  opinion  statat 
the  case. 

Krum  and  Decker j  for  the  appellant 
C.  D.  Drakcy  for  the  respondent 

67  Court,  Wagnsb,  J.  This  was  an  action  to  recover  the 
amount  of  a  policy  of  insurance  issued  by  the  appellant  on 
the  life  of  Dudley  H.  Overton,  late  husband  of  the  respondent 
The  policy  contained  this  clause:  ''  That  in  case  the  said  Dud- 
ley H.  Overton  should  die  in  the  known  violation  of  any  law  of 
tlds  state,  or  of  the  United  States,  or  of  any  government  where 
he  may  be,  this  policy  shall  be  void,  null,  and  of  no  effect.'' 

The  sole  question  in  controversy  is  as  to  whether  Overton 
came  to  his  death  under  circumstances  which  worked  a  for- 
feiture of  the  policy  on  his  life  within  the  provisions  of  the 
foregoing  clause. 

The  evidence  shows  that  Overton  came  to  his  death  by  a 
wound  received  from  a  pistol-ball  fired  by  one  John  S.  Wil- 
liams in  a  personal  rencontre  which  took  place  between  them 
at  Fulton,  Missouri,  on  the  14th  of  February,  1862.  The  evi- 
dence is  conflicting  and  contradictory  as  to  which  of  the  par- 
ties commenced  the  rencontre  that  resulted  in  Overton's  death, 
though  the  preponderance  is  that  Williams  drew  and  cocked 
his  pistol  before  Overton  fired.  The  trial  was  before  the  court, 
a  jury  being  waived,  and  at  the  instance  of  the  respondent  the 
court  declared  the  law  to  be  that  '^  if  the  deceased,  Dudley  H. 
Overton,  came  to  his  death  from  a  wound  received  by  him  in  a 
rencontre  between  him  and  John  S.  Williams,  in  which  ren* 
•oontre  pistols  loaded  with  powder  and  ball  were  fired  by  each 
party  at  the  other;  and  if  the  said  Overton's  firing  off  Us  pis* 


466    Ovmeioir  v.  St.  Louxb  Mutual  Lira  In.  Oa   [IflMoail^ 

tol  was  done  in  lawful  defense  of  his  person  when  there  wat 
reasonable  cause  for  him  to  apprehend  a  design  on  the  part  of 
said  Williams  to  do  him  a  great  personal  injmy,  and  also  to 
apprehend  immediate  danger  of  such  design  being  accom- 
plished, — then  said  Overton  did  not  come  to  his  death  in  knoifn 
yiolation  of  the  laws  of  the  land,  and  the  plaintiff  is  entitled 
to  recover." 

The  court  refused  instructions  asked  for  appellant,  and  then 
found  for  the  respondent. 

The  instruction  given  for  the  respondent,  though  open  to 
some  criticism,  is  substantially  correct,  and  asserts  the  prin- 
ciple that  to  exonerate  Overton  from  criminal  agency,  or  to 
preclude  a  forfeiture  of  the  policy,  it  must  be  shown  by  the 
evidence  that  when  he  fired  his  pistol  he  had  reasonable  cause 
to  apprehend  a  design  on  the  part  of  Williams  to  do  him  a 
great  personal  injury,  and  also  that  he  apprehended  immediate 
danger  of  such  design  being  accomplished.  A  killing  under 
such  circumstances,  under  the  statute  of  this  state,  would  be 
justifiable  homicide,  and  not  a  violation  of  the  law  within  the 
meaning  of  the  policy.  It  was  the  province  of  the  court  to 
weigh  the  evidence,  and  having  found  for  the  respondent,  act- 
ing under  a  view  of  the  law  wholly  unexceptionable,  we  have 
no  right  or  authority  to  interfere.  The  facts  in  this  case  are 
very  similar  to  those  in  Harper  v.  Phosnix  Ins,  Co,y  19  Mo.  506, 
and  the  principles  identically  the  same;  and  the  reasoning  in 
the  opinion  of  that  case  applies  with  equal  force  in  this  case. 

The  court  below  therefore  committed  no  error  according  to 
the  law  as  heretofore  laid  down  by  this  court,  and  its  judg- 
ment must  be  af&rmed. 

The  other  judges  concurred. 


Fact  that  Insubxd  wab  Engaged  dt  Ilumal  Bmfloticxeit  at  the  tun* 
of  his  death  will  not  preyent  a  reoovery  upon  a  poUoy  of  inmiranoe  on  his 
life,  where  it  does  not  appear  that  the  beneficiary  knew  of  sooh  illegal  em- 
ployment or  participated  therein:  Lord  v.  DaUt  7  Am.  Deo.  3S. 

Whsn  HoMion)S  la  JcanriABLK:  See  Su^er  ▼.  SiaU^  86  Am.  Dee.  ill% 
ttote  478,  where  other  oaeei  in  this  eeiriee  are  ooUeoted 
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Bennett's  Admikistbatob  v.  Russell's  Exboutrdl 

[80  MiaaouBi,  UO.] 
Dknial  ov  Motion  Prioludis  the  party  from  rabsequently  maintuning  a 
like  motioiii  on  the  eame  groonda. 

Error  to  the  St.  Louis  circuit  court.    The  opinion  states 
the  case. 

Caaselberryj  for  the  plaintiff  in  error. 

Cline  and  Jamison,  for  the  defendant  in  error. 

By  Court,  Faqg,  J.  The  record  in  this  case  presents  rather 
a  singular  state  of  facts.  It  appears  that  on  the  thirtieth 
day  of  January,  1861,  William  Bennett  recovered  a  judgment 
against  Samuel  Russell  for  $9,338.35;  that  an  appeal  was 
taken  to  the  supreme  court,  and  the  judgment  affirmed  at  the 
March  term,  1864.  At  different  periods  during  the  year  1861 
Bennett  made  an  assignment  of  portions  of  the  proceeds  of 
said  judgments  to  various  creditors  to  an  amount  in  the  aggre- 
gate of  about  the  same  for  which  he  had  obtained  judgment. 
The  said  several  sums  were  to  be  paid  out  of  the  proceeds 
when  collected  by  the  officer  or  other  person  authorized  to  re- 
ceive the  same.  William  Bennett  died  some  time  thereafter, 
but  at  what  precise  period  is  not  shown. 

On  the  20th  of  February,  1865,  Lackland,  Cline,  and  Jami« 
son,  representing  themselves  as  the  attorneys  of  Beilly,  the 
administrator,  and  also  of  a  portion  of  the  parties  holding 
these  assignments,  and  uniting  with  the  remainder  of  the  as- 
signees, presented  their  motion  to  the  circuit  court,  stating 
that  the  amount  of  said  judgment  had  been  paid  to  them,  and 
asking  for  distribution  of  the  same  among  all  of  said  parties 
according  to  their  respective  rights.  The  order  was  made,  and 
afterwards  during  the  same  day  the  said  administrator,  Reilly, 
appeared  by  another  attorney,  E.  Casselberry,  and  filed  his 
motion  to  have  the  order  set  aside  and  annulled  for  the  reason 
that  he  was  not  a  party  to  said  proceedings,  and  had  no  notice 
of  it  whatever.  This  motion  was  overruled  on  the  first  day  of 
April  following,  and  the  case  brought  here  by  writ  of  error. 

It  is  difficult  to  tell  why  these  proceedings  should  have 
been  had  in  the  names  of  the  parties  appearing  upon  the  rec- 
ord. What  interest  the  estate  of  Russell  may  have  had  in 
this  matter  after  the  satisfactioiii  of  the  judgment  in  favor  of 
Bennett's  estate  is  certainly  not  shown  by  the  facts  in  the 


468  Clabk  v.  Paooio  Railboad.  [ICiflfloiaxIy 

case.  But  waiying  that  matter,  and  coining  directly  to  the 
points  presented,  it  should  be  observed  first  that  the  question 
as  to  whether  parts  of  one  judgment  can  be  assigned  to  differ^ 
ent  individuals  does  not  arise  in  this  case.  All  of  the  instru- 
ments executed  by  Bennett  in  favor  of  his  several  creditors 
purport  to  be  an  assignment  of  so  much  of  the  proceeds  of 
the  judgment  against  Russell,  to  be  paid  when  collected  by 
the  officer  or  other  person  authorized  to  receive  the  same. 
There  was  no  attempt  to  transfer  a  portion  of  the  judgment 
itself  by  the  assignment  so  as  to  authorize  the  assignee  to  pro- 
ceed in  his  own  name  to  collect  the  amount  due  him,  and 
therefore  it  is  not  necessary  to  express  any  opinion  upon  that 
subject.  The  simple  question  was,  whether  there  was  such  an 
appearance  of  Reilly,  the  administrator  of  Bennett,  as  to  au- 
thorize the  circuit  court  to  act  as  to  him  in  making  the  order 
of  distribution. 

The  order  shows  that  tnere  was  an  appearance  by  Lack- 
land, Cline,  and  Jamison,  his  attorneys.  The  motion  afte^ 
wards  filed  by  Reilly  to  set  aside  the  order  does  not  in  express 
termc  deny  the  authority  of  these  attorneys  to  appear  for  him, 
but  simply  states  the  facts  that  he  was  not  a  party  to  the  pro- 
ceeding, and  had  no  notice  of  it.  This  motion  was  afterwards 
heard  by  the  court,  and  although  there  was  no  specific  finding 
of  the  facts,  yet  the  presumption  is  legitimate  that  this  ques- 
tion was  determined  by  the  overruling  of  the  motion.  These 
facts  being  established,  the  administrator  must  be  concluded 
thereby,  and  left  to  pursue  whatever  other  remedy  the  law  may 
furnish  him  for  the  attainment  of  his  rights. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

The  other  judges  concurred. 

JUDOMXNT  BT  UhAUTHOBIZKD  AXTKAMMXCm  OF  ATTOBirKT,  WHITHXE  OOV* 

76  Id.  144,  note  146,  where  thii  mbject  is  dieaniied. 


Glabk  V.  Paoifio  Railroad. 

[89  HI880UBI,  1M.1 
DaMAOIS  to  BI  RlCOTXBASLl  MUST  BB   KaTUBAL  AlTD  PBOXDCATB  Goim- 

QUBVOB  of  the  aei  complained  of. 

Loss  OF  OOOM  BT  AOT  OF  POBUO  BlIBICT  wn.L  EXCUSB  COMMON  GABBnU 

to  whom  they  have  been  intnuted  for  transportation  for  failure  to  da- 
Uver  them,  provided  the  loae  be  not  oooaacmed  1^  hie  own  negUgenoa  er 
want  of  proper  eare. 
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Erbob  to  St.  Louis  common  pleas.  The  opinion  states  the 
case. 

Hicks  and  Doniphan^  for  the  plaintiff  in  error. 

Leightoriy  and  Olover  and  Shepley^  for  the  defendant  in  error. 

By  Court,  Holmes,  J.  This  action  is  brought  to  recover  the 
value  of  goods  of  the  plaintiff,  which  were  received  by  the 
carrier  at  Sedalia,  to  be  transported  on  the  railroad  and  de- 
livered to  the  plaintiff  at  St.  Louis. 

On  the  arrival  of  the  train  at  Jefferson  City,  the  cars  in 
which  the  plaintifTs  goods  were  carried  were  detached  from 
the  train  and  left  there  for  one  day,  and  other  cars  were  taken 
up  in  their  place  and  carried  through  safely  to  St.  Louis  in 
that  train;  and  upon  the  arrival  of  those  cars  which  had  been 
left  at  Miller's  Landing  on  the  train  of  the  next  day,  the 
whole  train  was  burned  by  the  public  enemy,  and  the  plain- 
tiff's  goods  were  lost.  The  petition  goes  upon  the  ground  that 
the  defendant  had  failed  to  transport  and  deliver  the  property 
according  to  contract.  The  defense  was  that  the  goods  were 
lost  by  the  act  of  public  enemies,  for  which  the  defendant  was 
not  reBi)on8ible.  That  the  defendant  was  not  liable  for  a  loss 
arising  from  that  cause  alone  may  be  taken  as  admitted.  But 
it  is  insisted  on  the  part  of  the  plaintiff  that  there  was  an 
inexcusable  delay  of  some  twenty-four  hours  at  Jefferson  City, 
and  that  but  for  that  delay  the  train  with  the  plaintiff's 
goods  would  have  gone  through  safely,  and  no  loss  would  have 
occurred. 

Much  was  said  upon  the  argument  in  reference  to  the  order 
of  priority  in  which  the  carrier  was  bound  to  receive  and 
transport  goods  offered  for  transportation  on  the  railroad,  and 
it  was  urged  that  in  making  up  the  train  at  Jefferson  City  the 
defendant  had  no  rigbt  to  leave  cars  out  of  the  train  which 
had  arrived  there,  and  take  up  other  cars  at  that  place  in  their 
stead.  There  not  being  engines  enough  to  carry  forward  the 
whole  in  the  same  train  that  day,  two  or  three  cars  containing 
the  plaintiff's  goods  were  left,  and  two  or  three  other  cars 
loaded  with  hemp  and  tobacco  were  taken  into  the  train  and 
went  safely  through.  This  arrangement  was  made  by  the 
conductor.  It  does  not  appear  for  what  special  reason  this 
was  done,  further  than  that  all  the  cars  could  not  be  taken, 
and  that  the  conductor  saw  proper  to  take  those  which  were 
taken.  It  does  not  appear  wheUier  the  cars  which  were  thai 
taken  up  at  Jefferson  had  arrived  there  on  a  previous  train 
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£roxD  the  west,  or  were  cars  which  had  been  loaded  with  goodi 
received  for  transportation  at  that  station,  nor  what  was  the 
order  of  preference,  if  there  was  any,  in  point  of  time  as  be« 
tween  the  goods  received  at  Sedalia  and  those  received  at  Jef- 
ferson City.  So  far  as  this  question  of  priority  is  concerned, 
there  was  nothing  in  the  evidence  to  show  that  the  one  set  of 
cars  had  any  preference  or  priority  in  the  order  of  time  over 
the  other.  Nor  do  we  think  this  matter  was  at  all  material  to 
the  determination  of  the  case.    The  conductor  did  not  know 

■ 

what  the  cars  which  were  left  behind  contained.  He  appears 
to  have  acted  solely  upon  his  own  judgment  and  discretion  in 
making  up  and  forwarding  the  train.  Nothing  to  the  contrary 
appearing,  it  may  be  presumed  that  he  performed  this  duty  in 
a  proper  manner. 

There  is  really  no  question  of  priority  in  the  case.  The 
complaint  is  not  that  the  plaintiff's  goods  were  not  received 
for  transportation  in  the  order  of  priority  in  which  they  were 
oflFered,  whether  with  reference  to  the  particular  station  where 
they  were  received,  or  with  reference  to  all  the  stations  along 
the  road.  The  goods  were  actually  received,  and  the  transpor- 
tation of  them  had  commenced;  the  relation  of  common  car- 
rier existed,  and  was  to  end  only  in  the  safe  delivery  of  the 
goods;  and  the  only  real  question  there  can  be  in  the  case  is, 
whether  the  contract  was  performed  or  not,  or  if  not,  whether 
there  was  any  available  excuse  for  its  non-performance. 

The  ground  of  the  complaint  is  not  that  the  plaintiff  has 
been  damaged  in  consequence  of  the  negligence  or  inexcusable 
delay  in  respect  to  the  time  of  delivery,  but  that  the  goods 
were  never  delivered  at  all;  and  the  reason  assigned  for  that 
is,  that  the  property  was  destroyed  by  the  public  enemy,  and 
by  a  cause  for  which  the  defendant  is  not  responsible. 

It  is  said  if  the  cars  had  gone  forward  on  that  day  they 
would  have  arrived  in  safety,  and  that  therefore  the  defendant 
is  responsible  for  the  loss  which  happened.  The  carrier  was 
hot  bound  to  keep  the  cars  moving  onward  in  the  same  train 
at  all  events.  In  respect  to  the  time  of  delivery,  the  defend- 
ant was  responsible  only  for  due  diligence,  and  was  only  bound 
to  transport  and  deliver  the  goods  in  a  reasonable  time,  and 
without  unnecessary  delay:  Parsons  v.  Hardy y  14  Wend.  215 
[28  Am.  Dec.  521].  The  evidence  fails  to  show  any  unrea- 
sonable and  unnecessary  delay  for  which  the  defendant  might 
have  been  held  liable  if  any  damage  had  been  thus  occasioned. 
But  even  if  the  delay  were  inexcusable,  it  was  not  the  cause 


/ 


Oct  1886.]        Class  v.  PAcmo  Railboad.  481 

of  the  loss.  There  was  no  relation  of  canse  and  eflbot  between 
that  deUiy  and  the  destruction  of  the  goods  by  the  public 
enemy.  The  loss  was  consequential  on  the  delay  in  no  other 
sense  than  thiA  of  being  merely  subsequent  in  time.  The 
goods  arrived  safely  on  the  next  day  at  Miller's  Landing.  No 
damage  had  been  done  by  that  delay.  Then  the  act  of  the 
public  enemy  destroyed  the  property.  It  was  this  act  that 
occasioned  the  loss.  As  to  the  delay,  it  was  at  most  an  injury 
without  a  damage;  and  as  to  the  loss,  it  was  a  damage  with- 
out an  injury  on  the  part  of  the  defendant.  It  is  a  well-settled 
rule  that  the  wrong-doer  shall  be  held  responsible  only  for  the 
proximate  and  not  for  the  remote  consequences  of  his  actions, 
and  this  maxim  has  been  applied  to  cases  of  this  kind:  Denny 
V.  New  York  Central  R.  R.  Co.,  13  Gray,  481  [74  Am.  Dec. 
645];  Morrison  v.  Davisj  20  Pa.  Si  171  [57  Am.  Dec,  695]. 

It  is  the  principle  of  the  law  of  damages  that  they  must  be 
the  natural  and  proximate  consequence  of  the  act  complained 
of:  Sedgwick  on  Damages,  65;  2  Greenl.  Ey.,  sees.  254,  256; 
Angell  on  Common  Carriers,  sec.  201. 

Though  the  act  of  God  or  of  the  public  enemies  be  in  itself 
alone  a  good  defense,  yet  if  the  loss  be  directly  brought  about 
by  reason  of  the  negligence  or  want  of  proper  care  and  fore- 
sight of  the  party  himself,  it  would  not  excuse  him.  In  such 
case,  the  negligence  or  want  of  reasonable  care  and  foresight 
might  be  deemed  the  proximate  cause  of  the  damage:  Broom's 
Legal  Maxims,  105;  2  Greenl.  Ev.,  sec.  219.  And  if  it  had 
been  made  to  appear  that  the  conductor  knew  of  the  immediate 
presence  of  the  hostile  forces,  and  had  reason  to  believe  that  his 
train  would  go  through  safely  on  that  day,  but  that  there  was 
danger  that  the  train  would  be  attacked  and  destroyed  on  the 
next  day,  aud  that  he  had  for  that  reason  left  the  plaintiff's 
goods  behind,  and  taken  other  goods  instead,  to  make  sure  of 
their  safety,  and  had  then  without  reasonable  care  and  fore- 
sight proceeded  with  the  plaintiff's  goods  on  the  next  day  in 
the  face  of  the  impending  danger,  there  might  have  been  some 
ground  on  which  the  defendant  could  be  held  liable:  2  Parsons 
on  Contracts,  1st  ed.,  456.  But  on  the  case  made  here,  we  are 
clearly  of  the  opinion  that  the  defendant  was  not  responsible. 

We  conclude,  therefore,  that  there  was  no  error  in  giving  the 
defendant's  instructions,  and  none  in  refusing  those  asked  by 
the  plaintiff. 

Judgment  affirmed. 

The  other  judges  concurred. 


462  Choutbau  v.  Ooddik.  [Mlsioiiil, 

OoMiKHi  Oaebub^  wHirmE  Liabls  iok  Lo8b  of  Ck)OM  OoomEnro 

rHRonoH  Act  ov  Ood  or  the  pablio  enemy  when  lach  loai  reralti  from  hie 
negligence:  See  MkhaeU  ▼.  New  York  Central  R,  R,  Co.,  86  Am.  Dec  416, 
note  426,  where  other  caMS  are  collected;  Read  ▼.  BpaMimgf  86  Id.  426»  note 
433. 

Morgan  and  his  band  of  Oonfederatea  constitated  in  May,  1862,  pabUo 
enemies,  and  a  common  carrier  was  not  liable  for  money  taken  by  them  from 
his  possession:  Bland  ▼.  Adame  Ex,  Co,,  86  Am.  Dec.  623. 

A  common  carrier  is  liable  for  the  nataral,  ordinary,  and  proximate  eonse 
quences  of  his  acts,  bat  not  for  those  that  are  remote  and  extraordinary: 
BaSentine  v.  North  Mo.  R.  R,  Co.,  40  Ma  509;  Prtiia  v.  Bdnmbal  A  BL  /. 
R,  R,  Co,,  62  Id.  642,  both  citing  the  principal  case. 

Reoovxrablb  Dakaou  asm  Such  ab  ajui  Dibsot  ahi>  Ivoxdertal:  flee 
HamilUm  r,  McPhereon,  84  Am.  Deo.  830^  note  833^  where  other  eases  ara 
eoUeoted. 


Choutbau  v.  Goddin, 

[99  ICIMOUSI,  220.] 

Fbzhted  OoKDirnnrs  upon  Whioh  Salx  bt  Aironoir  Fbooikni  ganvot 
Bi  Vabud  or  contradicted  by  parol  evidence  of  the  Terbal  statements 
of  the  auctioneer  made  at  the  time  of  the  sale,  except  for  the  pnrpoee  of 
showing  fraud.  But  parol  evidence  that  is  not  repugnant  to  the  printed 
terms  of  sale,  but  consistent  with  and  explanatory  of  them,  is  admissible. 
Where,  therefore,  the  wrecks  of  vesseb  lying  in  a  river  are  sold  by  name 
as  lying  at  certain  localities,  evidence  is  admissible  to  show  that  fiie  ma> 
terials  were  lying  in  the  river  at  the  localities  named,  and  that  the  names 
were  wrongly  given,  the  wrecks  being  incapable  of  identification  by  their 
names,  and  being  masses  of  rubbish  rather  than  specific  chattds. 

Whebe  Party  bt  Words  or  Aots  Ikdvces  Anothbb  to  BxLixyB  in  the 
existence  of  a  certain  state  of  facts,  and  to  act  upon  that  belief  so  as  te 
alter  his  condition,  he  will  be  estopped  from  alleging  to  the  contrary 
against  the  party  who  has  thus  altered  his  condition. 

Act  ov  Part  Ownxb  Aomro  as  Agkivt  vob  All  Owbxbs  Ookolubbs  all 
the  part  owners. 

Action  for  damages  for  the  alleged  wrongful  taking  and 
carrying  away  of  certain  property  of  the  plaintiffs.  The  steam- 
boats referred  to  in  the  opinion  had  belonged  to  the  rebels,  fix>m 
whom  they  had  been  captured  in  the  vicinity  of  Island  No.  10. 
The  other  facts  are  stated  in  the  opinion. 

Chrover  and  Sharpj  and  Emng  and  Meier j  for  the  appellants* 

Cline  and  Jamisonj  for  the  respondents. 

By  Court,  Wagner,  J.  The  record  in  this  case  presents 
two  questions  for  our  consideration:  1.  Whether  the  evidence 
in  regard  to  the  manner  in  which  the  boats  were  sold  was 
admissible;   and  2.  Whether  the  declarations  and  actionfl 
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of  Ooddin  in  pointing  out  the  GrsmpuB  to  respondents'  mfiotf 
CarUn,  and  thereby  inducing  him  to  go  to  the  labor  and  ex- 
pense of  reclaiming  and  saving  the  machinery,  operated  as  an 
estoppel. 

The  boats  were  sold  by  Captain  Wise,  assistant  quartermas- 
ter of  the  United  States  army,  in  pursuance  of  an  advertise- 
ment  which  he  had  inserted  in  the  St.  Louis,  Cincinnati,  and 
Cairo  newspapers.  The  notice  stated  that  he  would  sell  tin 
*' following  named  steamboats"  (naming  them)  as  they  lay, 
and  that  payment  would  be  required  within  ten  days  from  the 
time  of  sale. 

The  boats  were  sold  by  name,  but  the  auctioneer  and  others 
testify  that  at  the  time  they  were  put  up  they  were  sold  ac- 
cording to  a  description  made  by  Colonel  Bissell  of  the  engi- 
neer regiment,  who  had  made  a  survey  of  them,  and  given  a 
written  statement  of  their  condition  and  locality.  At  this  sale, 
Stephens,  one  of  the  appellants,  bought  the  Grampus,  and  the 
respondents  bought  the  Mohawk.  The  boats  were  in  the  river, 
about  seven  miles  distant  from  each  other;  and  subsequent 
information  disclosed  the  fact  that  BisseU  was  mistaken  in  his 
report,  and  that  the  Mohawk  occupied  the  position  which  he 
ascribed  to  the  Grampus,  and  that  the  Grampus  was  situated 
where  he  had  located  tiie  Mohawk.  The  boats  were  badly 
wrecked,  and  there  were  no  names  or  indicia  visible  by  which 
they  could  be  certainly  known  or  identified. 

After  the  sale,  Stevens  conveyed  part  of  his  interest  in  the 
wrecked  steamer  to  Gtnidin,  who  was  also  present  at  the  sale; 
and  Goddin  and  Carlin,  the  agent  of  respondents,  went  down 
the  river  for  the  purpose  of  wrecking  the  boats  they  had  pur- 
chased. When  opposite  to  where  the  Grampus  lay  (though 
supposed  by  the  parties  at  that  time  to  be  the  Mohawk),  God- 
din  pointed  to  the  boat,  and  told  Carlin  there  was  one  of  his 
boats.  Carlin  with  his  hands  proceeded  to  take  out  the  ma- 
chinery, tackle,  boilers,  etc.,  belonging  to  the  boat,  and  placed 
them  on  the  bank  of  the  river.  Goddin,  having  ascertained 
from  the  inhabitants  living  in  the  vicinity  that  the  boat  on 
which  Carlin  was  at -work  was  the  Grampus,  claimed  the  prop- 
erty, ai^d  afterwards  took  and  carried  it  away.  It  is  insisted 
here  that  the  printed  notices  were  to  sell  the  boats  by  name, 
and  that  the  evidence  that  they  were  put  up  and  sold  accord- 
ing to  their  position  in  the  river  as  described  in  Colonel  Bis- 
sell's  report  and  survey  was  whoUy  inadmissible^  and  should 
have  been  rejected  by  the  court. 
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The  printed  conditions  under  which  a  sale  bj  auction  pro- 
ceeds cannot  be  varied  or  contradicted  by  parol  eyidence  of 
the  verbal  statements  of  the  auctioneer  made  at  the  time  of 
sale,  witliout  it  be  for  the  purpose  of  proving  fraud:  PoweU  v. 
EdmundSy  12  East,  7;  Shdton  v.  LivuM,  2  Cromp.  &  J.  411; 
Highgate  v.  Archway  Co.,  5  Taunt.  792.  But  parol  evidence 
that  is  not  repugnant  to  the  printed  terms  of  sale,  but  is  con- 
sistent with  and  explanatory  of  them,  is  admissible:  Carmon 
V.  Mitchell^  2  Desaus.  Eq.  321;  Wainwright  v.  R§ad,  1  Id.  673- 
682;  Lessee  of  Wright  v.  DeUyne,  1  Pet.  C.  C.  204. 

Had  the  printed  notices  referred  to  the  steamboats  afloat,  or 
in  such  condition  that  their  identity  could  have  been  easily 
ascertained,  we  do  not  think  that  parol  evidence  would  have 
been  admissible  to  have  varied  the  terms;  but  it  is  doubtful 
whether  the  rule  can  be  properly  applied  to  this  case,  when  the 
special  circumstances  are  considered.  The  boats  were  wrecked 
and  abandoned,  their  identification  at  the  time  of  the  sale  was 
impossible,  and  they  were  rather  to  be  taken  as  masses  of  rub- 
bish than  specific  chattels.  The  notice  was  to  sell  the  wrecks 
as  they  lay.  There  was  nothing  positively  kn#wn  as  to  the 
names  of  the  boats,  which  lay  in  difierent  places;  but  it  was 
known  that  there  were  boats  irrespective  of  names  lying  in 
certain  designated  localities.  All  was  involved  in  uncertainty 
and  doubt,  and  from  the  confusion  arising  from  such  a  state 
of  things,  they  were  sold  by  their  names  as  lying  in  certain 
positions.  We  are  inclined  to  the  opinion  that  the  declara- 
tions were  not  repugnant  to  or  inconsistent  with  the  advertise- 
ments, but  merely  explanatory. 

The  next  question  is,  Were  the  appellants  estopped  by  the 
declarations  of  Goddin  in  pointing  out  the  wreck  to  CarUn  as 
respondents'  property,  and  conniving  at  his  preserving  the  ma- 
chinery at  great  labor  and  expense?  It  may  be  said  that 
any  act  or  omission  of  a  party  unnatural  or  inconsistent  with 
what  he  claims  to  be  true  may  properly  be  weighed  against 
him.  And  where  a  party  by  his  acts  or  words  causes  another 
to  believe  in  the  existence  of  a  certain  state  of  things,  and  in- 
duces him  to  act  on  that  belief  so  as  to  alter  his  own  previous 
condition,  he  will  be  concluded  from  averring  an3rthing  to  the 
contrary  against  the  party  so  altering  his  condition. 

This  court,  in  Taylor  v.  Zepp^  14  Mo.  482  [55  Am.  Dec.  113], 
and  Newvian  v.  Hook^  37  Id.  207,  adopted  the  language  of 
Bronson,  J.,  that  to  constitute  an  estoppel  in  pais  as  against  a 
party,  there  must  be, —  1.  An  admission  inconsistent  with  the 
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evidence  which  he  has  to  give  in  the  title  or  claim  which  he 
proi)08e8  to  set  up;  2.  An  action  by  the  other  party  upon  such 
admission;  8.  An  injury  to  him  by  allowing  the  admission  to 
be  disproved. 

The  facts  in  this  case  come  up  to  the  full  measure  of  the 
learned  judge's  definition.  Goddin  pointed  the  boat  out  to 
Carlin  and  informed  him  that  that  was  his  boat.  Carlin  acted 
on  tkflt  admission;  he  expended  the  money  of  his  employers 
in  performing  the  duty  intrusted  to  him;  and  to  allow  God- 
din,  in  the  face  of  his  admission  by  which  he  induced  Carlin 
to  actf  to  come  in  with  countervailing  proof^  would  not  only  be 
inflicting  an  injury  on  the  opposite  party,  but  would  be  directly 
Inconsistent  with  the  admission  which  he  had  previously  made, 
and  on  which  the  other  party  acted. 

But  it  is  said  that  although  Goddin  may  be  estopped,  his  ad- 
missions cannot  affect  his  co-defendant,  Stephens.  One  party, 
it  is  true,  cannot  generally  prejudice  the  interest  of  another  by 
making  statements,  unless  the  latter  has  in  some  manner  as- 
sented to  or  ratified  them.  We  know  of  no  exception  to  this 
rule  when  the  parties  do  not  stand  in  some  relation  of  privity. 
But  here  Goddin  and  Stephens  were  joint  owners.  Goddin 
represented  both  parties;  he  was  acting  as  agent  for  the  part- 
nership in  attempting  to  reclaim  and  preserve  the  partnership 
property,  and  any  act  or  declaration  made  by  him  whilst  car- 
rying out  the  tmdertaking  was  admissible  as  a  part  of  the 
principal  transaction. 

Had  a  trial  of  the  right  of  property  ensued  when  Goddin 
seized  it  on  the  river  bank,  and  Gt)ddin  alone  been  a  party  to 
it  on  one  side,  the  judgment  would  undoubtedly  have  bound 
Stephens  whether  he  appeared  as  a  party  to  the  record  or  not; 
for  it  seems  now  to  be  well  settled  that  a  judgment  against  a 
servant  or  agent  who  defends  a  suit  in  right  of  his  master  or 
principal  will  be  conclusive  against  a  renewal  of  the  contro- 
versy by  the  latter:  HeUer  v.  Jones,  4  Binn.  61;  Cdse  v.  Reeve^ 
14  Johns.  79;  CasOe  v.  Noyes,  14  N.  Y.  329;  Bailey  v.  Foiter^ 
9  Pick.  139;  Peterson  v.  Lothrop,  34  Pa.  St.  223;  Famsworih  v» 
Arnold^  3  Sneed,  252.  But  the  rule  would  not  extend  to  the 
ease  of  a  part  owner  where  no  agency  existed  either  express  or 
implied;  for  the  admissions  of  one  part  owner  will  not  bind 
the  other  part  owner  unless  he  is  constituted  the  agent  of  the 
others  in  and  concerning  the  thing  owned.  The  case,  however, 
clearly  shows  an  agency;  Goddin  and  Stephens  had  a  joint 
interest,  and  Goddin  was  acting  for  both. 

AM.  Dm.  Vol.  XO-W 
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The  judgment  must  be  affirmed. 
The  other  judges  concurred. 


EsTOPPSL  IN  Pais,  What  is,  and  wmur  It  Abuuhi:  8m  Brown  ▼.  Botoen, 
S6  Am.  Dec.  406,  note  414,  where  other  caMS  are  collected;  Pktmer  ▼.  Lordp  85 
Id.  773,  note  776;  Musatlman  v.  McBUtennff,  86  Id.  445;  Dama  ▼.  Dam$,  85  Id. 
157,  note  171.  Where  a  party  by  words  or  acts  indaoes  another  to  belieireiii 
the  ezutenoe  of  a  certain  state  of  thin^Qi,  and  to  act  upon  that  belief  so  as  to 
alter  his  condition,  he  will  be  estopped  from  alleging  to  the  contrary  against 
the  party  who  has  thus  altered  his  condition:  Campbeil  ▼.  Johnmm,  44  Mow 
251;  Riee  v.  Bunee,  49  Id.  235,  both  citing  the  principal  case. 

Adykrtisbmbnt  of  Sale  bt  Avotion  is  No  Pabt  ov  Cokditiov  of  tlia 
■ale,  unless  expressly  made  so:  Aaheom  ▼.  SnUihf  21  Am.  Deo.  437. 

Thb  FRUfoiPAL  OABB  IS  oiTSD  in  MotaoH  ▼.  CoOoMis  44  Mo.  870^  to  tlia 
point  that  mistake  does  not  vest  title. 


Stout  v.  Bbnoist. 

[89  MISSOUBI,  277.] 
AOOXPTOB  OV  FOBOKD    BiLL  IS  BoUND  TO  KlTOW  DbAWBR's  HANDWXmNOv 

and  if  he  accepts  the  bill  and  pays  it  to  a  hold»  Umafidt  and  for  a  tbIu- 
able  consideration,  he  cannot  recover  back  the  money. 
WsKBB  Two  Perbons  abb  Equally  Inmooent,  and  One  is  Bouin>  to 
Know  and  act  apon  his  knowledge,  and  the  other  has  no  means  ol 
knowledge,  the  latter  will  not  be  compelled  to  bear  a  loss  for  the  pnr- 
pose  of  exonerating  the  former. 

Appeal  from  St.  Louis  circuit  court.  The  opiiiion  states 
the  case. 

Sharp  and  Broadhead,  for  the  appellants. 

Hudgena  and  Sony  for  the  respondent. 

By  Court,  Wagner,  J.  It  appears  from  the  record  that  on 
the  twenty-third  day  of  January,  1860,  one  William  Morin 
deposited  with  the  respondent,  who  was  a  banker  in  the  city 
of  St.  Louis,  three  hundred  dollars,  and  received  a  certificate 
therefor  payable  to  the  order  of  himself  upon  a  return  of  the 
certificate  properly  indorsed.  About  the  4th  or  5th  of  June 
in  the  same  year,  Morin  was  in  St.  Joseph,  Missouri,  and  the 
certificate  of  deposit  was  stolen  from  him.  On  the  5th  of 
June  a  stranger  entered  the  office  of  the  Buchanan  Life  and 
General  Insurance  Company,  at  St.  Joseph,  with  the  certifi- 
cate, with  the  name  of  William  Morin  indorsed  upon  it,  and 
represented  himself  to  the  secretary  of  the  company  as  Morin, 
the  depositor  of  the  money,  and  desired  the  secretary  to  pay 
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him  the  amount  of  money  called  for  in  the  certificate.  The 
certificate  had  been  stolen,  and  the  indorsement  forged.  The 
person  making  the  presentation  being  a  stranger  and  unable 
to  identify  himself,  the  secretary  refused  to  pay  the  money, 
but  consented  to  receive  it  for  collection;  he  accordingly 
indorsed  it  as  secretary  of  the  insurance  company,  and  for- 
warded it  by  mail  to  the  appellants,  who  were  the  correspond- 
ents and  collecting  agents  for  the  insurance  company  at  St. 
Louis.  The  certificate  was  received  by  the  appellants  on  the 
morning  of  the  7th  of  June,  and  indorsed  by  them  and  pre- 
sented to  respondent  at  his  banking  house  for  payment,  and 
the  money  paid.  On  the  evening  of  the  same  day,  the  insur- 
ance company  at  St.  Joseph  paid  the  full  amount  to  the  per- 
son who  left  the  certificate  for  collection,  and  who  is  supposed 
to  have  been  the  thief  and  the  forger.  The  forgery  was  not 
discovered  till  the  17th  of  June,  and  afterwards  this  suit  was 
brought  against  the  appellants  to  recover  back  the  money,  on 
the  ground  that  the  original  depositor's  name  had  been  forged, 
and  that  the  subsequent  indorsers  had  no  property  in  the  cer- 
tificate. The  court  below  decided  in  favor  of  the  respondent, 
and  from  its  judgment  this  appeal  is  prosecuted. 

The  only  question  between  the  parties  is.  Which  shall  bear 
the  loss?  They  were  both  innocent,  and  in  such  a  case,  the 
sound  rule  of  decision  would  seem  to  dictate  that  if  the  fault 
or  negligence  can  be  traced  to  either  party,  the  loss  should  be 
fastened  upon  him. 

The  leading  case  bearing  on  this  subject  is  Price  v.  Neal^  3 
Burr.  1355.  In  that  case,  it  appears  from  the  statement  there 
were  two  bills  of  exchange  which  had  been  paid  by  the 
drawee,  the  drawer's  handwriting  being  a  forgery.  One  of 
these  bills  had  been  paid  when  it  became  due,  without  accept- 
ance; the  other  was  duly  accepted,  and  paid  at  maturity. 
Upon  discovery  of  the  fraud,  the  drawer  brought  an  action 
against  the  holder  to  recover  back  the  money  so  paid,  both 
parties  being  admitted  to  be  equally  innocent.  Lord  Mans- 
field, on  delivering  the  unanimous  opinion  of  the  king's  bench, 
said:  ^'  It  can  never  be  thought  unconscientious  in  the  defend- 
ant to  retain  this  money,  when  he  had  once  received  it  on  a 
bill'  of  exchange  indorsed  to  him  for  a  fair  and  valuable  con- 
sideration, which  he  had  bona  fide  paid  without  the  least 
privity  or  suspicion  of  forgery.  Here  was  no  fraud,  no  wrong. 
It  was  incumbent  ui)on  the  plaintifiT  to  be  satisfied  that  the 
hill  drawn  upon  him  was  the  drawer's  hand  before  he  accepted 
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or  paid  it,  but  it  was  not  incumbent  upon  defendant  to  inquire 
into  it.  Here  was  notice  given  by  the  defendant  to  the  plain- 
tiff of  a  bill  drawn  upon  him,  and  he  sends  his  servant  to  paj 
it  and  take  it  up.  The  other  bill  he  actually  accepts;  after 
which  acceptance,  the  defendant  innocently  and  bona  fide  dis- 
counts it.  The  plaintiff  lies  by  for  a  considerable  time  after 
he  has  paid  these  bills,  and  then  found  out  that  they  were 
forged.  He  made  no  objection  to  them  at  the  time  of  paying 
them.  Whatever  neglect  there  was,  was  on  his  side.  It  is  a 
misfortune  which  has  happened  without  the  defendant's  fault 
or  neglect.  If  there  was  no  neglect  in  the  plaintiff,  yet  there 
is  no  reason  to  throw  off  the  loss  from  one  innocent  man  upon 
another  innocent  man;  but  in  this  case,  if  there  was  any  fault 
or  negligence  in  any  one,  it  certainly  was  in  the  plaintiff,  and 
not  in  the  defendant.'' 

Levy  V.  Bank  of  United  States j  1  Binn.  27,  was  a  case  where 
one  Thomas  passed  to  the  plaintiff  a  check  upon  the  Bank  of 
the  United  States  for  two  thousand  six  hundred  dollars,  and 
purporting  to  be  drawn  by  one  Wharton  in  favor  of  Thomas 
or  bearer.  The  check  was  presented  at  bank  by  Mr.  Levy's 
{plaintiff's)  clerk,  and  was  entered  by  the  receiving  teller  to 
Mr.  Levy's  credit,  in  his  bank-book,  as  cash.  It  was  also  en- 
tered on  the  scratcher  of  the  bank  and  in  the  cash-book,  and 
was  credited  to  Mr.  Levy  and  charged  to  Wharton,  according 
to  the  usage  of  the  institution.  On  examining  the  checks  of 
the  bank  the  same  day,  the  check  was  discovered  to  be  a  for- 
gery; the  credit  to  Levy  in  the  cash-book  of  the  bank  and  the 
charge  to  Wharton  were  respectively  struck  out,  and  a  clerk 
of  the  bank  was  immediately  sent  to  Levy  to  inform  him  of 
the  fraudulent  character  of  the  check  and  demand  a  new  one 
in  lieu  thereof,  which  he  refused  to  give;  and  on  suit  insti- 
tuted by  Levy  against  the  bank,  it  was  held  that  the  acceptor 
of  a  forged  bill  was  bound  to  pay  it,  not  ui)on  the  principle 
that  his  acceptance  had  given  credit  to  the  bill,  but  because  it 
was  his  duty  to  know  the  drawer's  handwriting,  which  he  was 
precluded  from  disputing. 

Gloucester  Bank  v.  Salem  Bankj  17  Mass.  33,  is  an  authority 
for  the  same  doctrine. 

In  United  States  Ba/nk  v.  Bank  of  Oeorgia^  10  Wheat.*  883, 
the  whole  question  was  examined  by  Mr.  Justice  Story  with 
his  usual  redundant  and  exhaustive  learning,  and  the  doctrine 
of  Mansfield  received  the  unqualified  approbation  of  the  ra- 
preme  court  of  the  United  States.    And  Professor  Paraoni,  in 
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his  recent  valuable  treatise  (2  Parsons  on  Notes  and  Bills, 
285),  extracts  the  principle  from  the  authorities  that  "bank- 
ers must  always  pay  their  acceptance  on  a  forged  drafts 
because  they  are  bound  to  know  the  handwriting  of  their  cus- 
tomers, and  hence  must  bear  the  loss  when  the  signature  of 
the  drawer  is  forged,  and  they  have  accepted.  When  both 
parties  are  innocent,  and  the  loss  must  fall  VLjpon  one,  it  should 
be  upon  the  one  who  in  law  most  essentially  facilitated  the 
fraud";  and  in  support  of  which  he  cites  Leach  v.  BtbchcLnaUy 
4  Esp.  226;  Forster  v.  Clements,  2  Camp.  17;  Price  v.  Neal,  8 
Burr.  1354;  WUhimon  v.  Johnson,  3  Bam.  &  C.  428;  Easdale 
V.  La  Nauze,  1  Younge  &  C.  394;  Hali  v.  FvUer,  5  Bam.  &  C. 
450;  United  States  Bank  v.  Bank  of  Georgia,  10  Wheat.  333; 
Smith  v.  Shepperd,  manuscript  case  cited  in  Chitty  on  Bills, 
9th  ed.,  266. 

Considerations  of  convenience  and  public  policy  imperatively 
demand  and  require  this  rule.  Bankers  have  the  means  in 
their  own  hands,  by  acquiring  an  intimate  knowledge  of  the 
signatures  of  their  customers,  of  protecting  and  securing  them- 
selves against  impositions  and  forgeries.  They  alone  possess 
the  means  of  knowing  when  paper  is  presented  to  them 
whether  the  signatures  or  indorsements  are  genuine.  And  if 
these  means  are  not  employed,  it  is  evidence  of  a  neglect  of 
duty  which  the  public  have  a  right  to  require  of  them  for  its 
safety. 

In  a  case  where  persons  are  equally  innocent,  and  one  is 
bound  to  know  and  act  upon  his  knowledge,  and  the  other  has 
no  means  of  knowledge,  it  would  be  inequitable  and  unjust  to 
burden  the  latter  with  a  loss  for  the  purpose  of  exonerating 
the  former. 

The  judgment  is  reversed. 

The  other  judges  concurred. 


Patmxnt  ov  Forobd  Bill,  Effect  of:  See  IfcCoa  v.  Cendng^  48  Am.  Dmi 
464^  note  462;  where  other  cases  are  ooUeoted. 
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Wanr  Wan  ov  Ezsoutzoh  Issuxd  to  Ooaotm,  b^oauu  or  Vaoanot  nr 
OmcB  ov  Shxrov  is  tnnied  oTer  nnexeoatad  to  the  new  Bheriff  after 
he  has  been  appomted  and  has  qualified,  he  may  make  a  valid  leyy  and 
sale  therennder. 

Am  EsTABUSHiiro  Coubt  ov  Common  Puua  nr  Cxtt  ov  Hankibal  re- 
paired transcript  of  justice's  judgment  to  be  filed  in  clerk's  office  both 
of  the  Marion  circnit  court  and  of  the  Hannibal  court  of  common  pleas 
before  it  should  become  a  lien,  and  bef<nre  an  execution  should  be  issued 
thereon  by  the  clerk  of  the  latter  court 

CnnviGATB  ov  Jusncx  ov  Psacb  that  ExaoimoH  kas  bbut  hmowD 
upon  a  judgment  rendered  by  him,  and  has  been  retunied  nutta  bona, 
is  not  adoiissible  in  evidence.  The  fact  nmst  appear  from  tho  oertifled 
copy  of  the  execution  and  of  the  officer's  return  thereto^ 

Ejectkbnt.    The  opinion  states  the  case. 
James  Carr^  for  the  appellant. 
O,  Turner  J  for  the  reBi)ondent. 

By  Court,  Holmes,  J.  This  was  an  action  of  ejectment  for 
a  lot  of  land  situate  in  the  city  of  Hannibal,  in  the  county  of 
Marion.  The  plaintiff  undertook  to  show  title  by  virtue  of  a 
sheriff's  sale  and  deed  under  an  execution  issued  from  the 
clerk's  office  of  the  Hannibal  court  of  common  pleas  upon  a 
transcript  of  judgment  of  a  justice  of  the  peace  in  the  town- 
ship  of  Mason,  in  said  county,  which  had  been  filed  in  the 
office  of  said  clerk.  The  execution  was  directed  to  the  coro- 
ner, reciting  that  there  was  a  vacancy  in  the  office  of  sheriff; 
but  before  any  levy  had  been  made  by  the  coroner,  a  new 
sheriff  having  been  appointed,  the  execution  had  been  turned 
over  to  the  sheriff,  and  had  been  executed  by  him.  The  plain- 
tiff offered  in  evidence  his  sheriff's  deed,  together  with  a  cer- 
tified transcript  of  the  entries  and  proceedings  before  the 
justice  as  the  same  appears  of  record  in  his  docket,  not  in- 
cluding, however,  the  execution  issued  by  the  justice  and  the 
constable's  return  thereon;  and  he  also  offered  a  paper  pur- 
porting to  be  a  certificate  signed  by  the  justice  some  two  years 
afterwards  certifying  the  fact  that  the  execution  issued  in  the 
case  had  been  returned  nulla  bonaj  giving  also  the  words  of 
the  return  as  signed  by  the  constable. 

The  defendant  objected  to  the  admission  of  the  sheriff's 
deed  in  evidence  for  the  reasons,  —  1.  That  it  redted  an  ez^ 
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cution  directed  to  the  coroner,  and  executed  by  the  sheriff; 
and  2.  That  it  did  not  show  the  fact  that  a  tranecript  of  the 
justice's  judgment  had  been  filed  also  in  the  clerk's  office  of 
the  circuit  court  of  the  county  of  Marion.  These  objections 
were  sustained  and  the  deed  was  excluded. 

Objection  was  made  also  to  the  admission  of  the  certificate 
of  the  justice  as  to  the  fact  that  an  execution  had  been  issued 
by  him  and  returned  nvUa  bona;  and  the  paper  was  excluded. 
No  objection  appears  to  have  been  made  to  the  transcript  from 
the  justice's  docket. 

Thereupon  the  plaintiff  submitted  to  a  nonsuit,  and  brings 
the  case  up  by  appeal. 

The  first  objection  to  the  sheriff's  deed  was  not  well  taken. 
It  appeared  on  the  face  of  the  execution  itself,  as  well  as  from 
the  other  evidence  in  the  case,  that  at  the  time  when  the  exe- 
oution  was  issued  and  directed  to  the  coroner  there  was  a 
vacancy  in  the  office  of  sheriff.  In  such  case  the  execution 
must  be  directed  to  the  coroner:  Rev.  Code  1855,  p.  367, 
sees.  2,  3.  When  so  directed,  it  is  proper  that  the  reason  why 
it  is  so  directed  should  be  recited  in  the  execution:  ifoM  v. 
Thampsony  17  Mo.  405.  It  appears  also  that  before  the  coro- 
ner had  made  a  levy  the  new  sheriff  had  entered  upon  the 
duties  of  his  office,  and  the  execution  had  been  turned  over  to 
him,  together  with  other  unexecuted  process  in  the  hands  of 
the  coroner,  and  had  been  executed  by  the  sheriff.  We  see 
no  valid  ol^gection  to  this  course  of  proceeding.  The  statute 
expressly  authorizes  the  coroner,  when  there  is  a  vacancy  in 
the  office  of  sheriff,  to  perform  all  the  duties  which  are  by  law 
required  to  be  performed  by  the  sheriff  until  another  sheriff 
0haU  be  appointed  and  qualified:  Id.,  sec.  3. 

It  may  be  taken  as  fairly  implied  that  when  the  vacancy  in 
the  office  of  sheriff  shall  have  been  filled,  the  function  of  the 
coroner  in  respect  of  these  duties  of  the  sheriff  shall  cease, 
and  that  all  unexecuted  process  is  to  be  turned  over  to  the 
sheriff.  Nothing  is  expressly  said  upon  the  subject  in  the 
statute;  but  the  analogy  of  the  provision  respecting  the  dutiea 
of  sheriff  in  a  similar  case,  as  well  as  the  reason  of  the  thing, 
would  seem  to  argue  that  such  must  be  the  proper  course: 
Dunnica  v.  Cayj  28  Mo.  525  [75  Am.  Dec.  133].  In  Duncan  v. 
Matneyj  29  Id.  368  [77  Am.  Dec.  575],  when  the  former  sheriff 
had  made  a  levy  and  advertised  the  property  for  sale  under 
th»  •zeoation,  and  his  sucoessor  had  oompleted  the  ezeoatiioii 
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of  the  process  by  making  the  sale,  it  was  said  that  the  sno- 
oessor  was  bound  to  adopt  the  acts  of  his  predecessor,  so  tar 
as  regular  and  legal,  without  subjecting  the  defendant  to  the 
cost  of  another  levy  and  advertisement. 

This  reasoning  applies  with  equal  force  in  the  present  case. 
What  need  of  incurring  the  delay  and  expense  of  returning 
the  execution  and  suing  out  another  directed  to  the  sheriff? 
Nor  is  any  authority  shown  which  would  authorize  the  coro- 
ner to  proceed  with  the  execution  of  the  process  when  not 
already  begun  after  the  appointment  of  a  new  sheriff. 

The  power  and  authority  of  the  sheriff  were  as  extensive  as 
those  of  the  coroner  with  respect  to  the  execution  of  process; 
and  the  writ  having  been  executed  by  the  sheriff  in  con- 
formity to  law,  no  ground  is  perceived  in  this  respect  on 
which  the  sale  made  by  him  can  be  declared  invalid.  We 
think  there  was  nothing  in  this  objection. 

The  second  objection  appears  to  have  been  well  grounded. 
The  deed  did  not  recite,  nor  was  there  any  evidence  offered  U 
prove,  that  the  transcript  of  the  justice's  judgment  had  been 
filed  in  the  office  of  the  clerk  of  the  circuit  court  of  Marion 
County. 

The  general  statute  required  this  to  be  done  before  the  judg« 
ment  could  become  a  lien  upon  real  estate  within  the  county: 
Rev.  Code  1855,  p.  961,  sees.  16, 17.  The  latter  act,  amendatory 
to  an  act  establishing  the  court  of  common  pleas  in  the  city  of 
Hannibal  (Laws  of  1851,  p.  208,  sec.  3),  provided  "that  tran^ 
scripts  of  judgments  rendered  by  justices  of  the  peace  in  Mason 
township,  in  the  county  of  Marion,  shall  be  filed  with  the  clerk 
of  the  said  court  of  common  pleas,  as  well  as  with  the  clerk  of 
the  Marion  circuit  court,  in  the  same  manner  and  with  the 
same  effect  as  they  are  now  filed  with  the  clerks  of  the  cirouii 
courts,  but  that  executions  shall  issue  solely  firom  the  said  court 
of  common  pleas." 

The  purport  of  this  provision  would  seem  to  be  that  the 
transcript  of  a  justice's  judgment  rendered  in  Mason  town- 
ship  (within  which  the  city  of  Hannibal  was  situated)  should 
be  filed  in  the  clerk's  office  both  of  the  Marion  circuit  court 
and  of  the  Hannibal  court  of  common  pleas  beforo  the  judg- 
ment should  become  a  lien,  and  before  an  execution  should 
be  issued  thereon  by  the  clerk  of  the  latter  court 

The  reason  of  this  enactment  may  be  found  in  the  consider  • 
«tion  that  Mason  township  was  but  a  small  part  of  the  oonnty^ 
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and  that  the  office  of  recorder  of  deeds,  and  nearly  ojl  the 
records  of  the  county  affecting  the  title  to  real  estate,  were 
located  at  the  comity  seat,  where  it  would  be  necessary  for  all 
persons  to  go  for  the  examination  of  titles  to  real  estate  within 
the  county;  and  it  may  very  well  have  been  the  intention  of 
the  legislature  to  require  the  transcript  to  be  filed  there  also 
for  the  purpose  of  notice,  since  it  was  to  have  the  effect  of  be- 
ing a  lien  when  filed  upon  real  estate  throughout  the  county. 
It  may  be  true  that  the  records  of  the  Hannibal  court  of  com- 
mon pleas  would  also  impart  notice  to  all  persons  concerned. 
Nevertheless  there  would  seem  to  be  good  reason  for  requiring 
such  notice  in  both  places.  Such  is  the  obvious  and  direct 
purport,  and  such  (as  we  thiok)  the  manifest  intent,  of  the 
statute,  though  it  might  be  possible  to  find  another  and  a 
forced  construction. 

It  must  follow  that  the  filing  of  the  transcript  also  in  the 
clerk's  office  of  the  Marion  circuit  court  was  a  condition  prece- 
dent to  the  judgment  being  a  lien  on  real  estate,  and  a  con- 
dition precedent  to  the  authority  of  the  clerk  of  the  Hannibal 
court  of  common  pleas  to  issue  an  execution  thereon;  and  con- 
sequently, that  this  execution,  being  issued  without  authority 
of  law,  was  null  and  void. 

A  like  construction  has  been  given  to  a  provision  of  the 
general  statute,  expressed  in  similar  terms,  to  the  effect  that 
"no  execution  shall  be  sued  out  of  the  court  where  the  tran- 
script is  filed  until  an  execution  shall  have  been  issued  by 
the  justice  and  been  returned  nuUa  bona;  and  it  has  been  held 
that  the  existence  of  such  execution  and  return  before  the 
issuing  of  execution  by  the  clerk  is  a  condition  precedent  to 
the  validity  of  the  execution,  or  of  the  title  to  be  acquired  at 
the  sale,  and  that  such  fact  must  be  proved  either  by  the  rec- 
ord of  the  clerk's  office  or  by  that  of  the  justice,  or  otherwise 
the  execution  must  be  held  void:  Coonce  v.  Munday^  3  Mo. 
374;  Burh  v.  Flumoyy  4  Id.  116.  It  has  been  strongly  inti- 
mated, too,  that  the  evidence  of  this  fact  should  properly  be 
filed  in  the  clerk's  office  where  the  transcript  is  filed  before  an 
execution  should  be  sued  out,  and  that  it  was  the  evident  in- 
tention of  the  legislature  that  the  evidence  of  the  authority  to 
issue  the  execution  should  be  made  a  matter  of  record  in  the 
clerk's  office;  but  it  was  not  decided  that  the  executions  would 
be  void  if  a  transcript  of  the  justice's  execution  and  consta 
ble^s  return  thereon  was  not  actually  so  filed:  Mwrra/y  ▼•  Lcif 
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ten,  1&  IcL  621.  In  that  case  it  appeared  by  the  transcript 
filed  in  the  clerk's  office  that  an  execution  had  been  issued 
and  BO  returned,  and  the  justice  himself  was  not  allowed  to 
prove  by  parol  that  such  had  not  been  the  actual  {blcL 

In  this  case,  it  is  attempted  to  prove  this  fact,  not  by  any 
tertified  transcript  of  the  record  from  the  office  of  the  clerk  of 
the  court,  nor  even  by  a  certified  transcript  of  the  execution 
and  coDstable's  return  thereon  from  the  office  of  the  justice, 
but  by  a  transcript  of  the  justice's  docket  itself,  together  with 
a  mere  certificate  in  writing,  under  the  hand  of  the  justice, 
certifying  the  fact  that  an  execution  had  been  issued  by  him, 
and  had  been  returned  nvJla  bona,  giving  also  the  words  of  the 
return. 

This  evidence  was  clearly  inadmissible.  It  is  the  transcript 
filed  in  the  clerk's  office,  and  which  is  to  be  recorded  there  in* 
a  book  to  be  kept  for  that  purpose  by  the  clerk,  that  is  the 
evidence  of  the  lien,  and  is  the  foundation  of  the  execution 
to  be  issued  to  enforce  that  lien;  and  a  certified  copy  of  this 
record  is  the  proper  evidence  of  authority  to  issue  the  execu- 
tion. If  such  record  of  the  clerk's  office  does  not  contain  the 
justice's  execution  and  the  return  thereon  made,  then  (it 
seems)  such  execution  and  return  may  be  proved  by  the  rec- 
ord of  the  justice,  Coonce  v.  Munday^  mfpra,  or  a  certified 
transcript  of  the  same;  but  it  was  distinctly  declared  in  Mur- 
ray V.  Lafteuj  9upra,  that  this  fact  could  not  be  proved  by  the 
parol  testimony  of  the  justice.  His  certificate  in  writing  is 
no  better  evidence  than  his  testimony  as  a  witness  would  be, 
nor  so  good,  for  a  witness  on  the  stand  could  be  cross-ex- 
amined. Here  the  justice  is  not  even  called  as  a  witness,  but 
his  certificate  in  writing  is  ofiered  as  evidence  to  prove  these 
facts.  Better  evidence  might  have  been  procured,  namely,  a 
certified  transcript  of  the  execution  and  return.  We  are  not 
aware  of  any  principle  of  law  on  which  this  certificate  could 
be  held  to  be  admissible  evidence  against  the  objections  of  the 
other  party.  If  it  had  been  admitted  without  objection  or  ex- 
ception, all  objections  might  have  been  considered  as  waived, 
and  then  it  might  have  been  held  sufficient.  Here  objection 
was  made  and  sustained.  We  think  the  paper  was  rightly 
excluded. 

On  this  evidence  ofiered  by  the  plaintiff^  we  think  there  was 
no  error  in  excluding  his  sheriff's  deed. 

Judgment  affirmed. 
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The  other  judges  concurred. 

Motion  for  rehearing  filed,  taken  under  adviaementi  and 

overruled  at  March  term,  1867. 


CoaOMKR,    WUEM   PfiOCE88  8HO(7LD  BB  ISSUBD  TO:    8o6  OtiphmU  ▼.  DoBOB^ 

65  Am.  Dec.  146,  note  147,  where  other  cases  are  coUected. 

TiiK  PRiNCiFAi.  Cikisi  WAS  RBAFFiRMXD  in  43  Mo.  20;  it  was  distingnishiw! 
In  Burhe  v.  Miller,  46  Id.  261;  and  it  was  cited  in  Waddellr.  WaHamM,  60 
Id.  223»  as  holding  that  the  mere  certificate  of  a  jostioe  of  the  peaoa  that  aa 
•leontion  had  been  iMmed  and  retomed  nuUa  bona  was  not  soiBoiettt. 


CASES 


or  THX 

SX7PBEME    COURT 

NEVADA. 

Cox  V.  Smith, 

[1  NBTADA,  16LJ 

OmfPomrB  LrrxEnr  n  hot  8ANcnoiru>  by  the  N«¥mU  aoI  **in  rtUtiflB  to 
money  of  aoooont  And  interest." 

COHTRAOrS    lOB    FUTURB    COMPOUND  InTBRUT  WILL  HOT  ■■  BhIOBOU)  ZB 

Equttt,  nor,  it  eeema,  at  law. 

NoTB  18  Valid  as  Foundbd  on  Sufticibnt  Considbbatioh  where,  for  a 
loan  of  fifteen  hundred  dollars  in  gold  coin,  made  at  a  time  when  tha^ 
amount  of  gold  would  bo  worth  two  thoosand  five  hundred  dollars  in 
paper  currency,  the  note  was  executed  for  two  thousand  fire  hundred 
dollars,  without  specifying  in  what  kind  of  money  it  was  payable. 

Note  Bears  Interest  after  Maturitt  at  Rate  Stipulated,  where  it 
provides  that  interest  shall  continue  to  run  on  the  principal  sum  until 
paid. 

Mortuaoor's  AoREBMEirr  to  Pat  Counsel  Feb  if  Suit  is  Brouoht  will 
be  Enforced,  if  reasonable,  by  a  court  of  equity;  and  that  will  be 
deemed  reasonable  for  which  the  parties  themselTes  have  contracted,  if 
it  is  not  so  extravagant  as  to  show  that  it  was  intended  as  a  penalty  to 
be  held  tft  terrorem  over  the  mortgagor. 

Suit  to  foreclose  a  mortgage.    The  fSaots  are  stated  in  tht 
opinion. 

R.  W,  Clarke,  for  Cox. 

Atwater  and  FlandreaUj  for  Smith  and  Garrett. 

By  Court,  Beattt,  J.    In  August,  1863,  Robert  Logan  and 
Wellington  Stewart  executed  to  plaintiff  the  following  note:  — 

"Carson  City,  Nevada  Territobt, 
^$2,500.  August  25, 1863. 

"For  value  received,  we,  or  either  of  us,  promise  to  pay 
E.  R.  Cox  or  order,  in  twelve  months  from  date,  without  gracei 
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the  Bum  of  twentj-five  hundred  dollars  ($2,600),  with  inter- 
est thereon  at  the  rate  of  six  (6)  per  cent  per  month,  payable 
monthly  in  advance  on  that  day  of  each  and  every  month  cor- 
responding with  the  date  of  this  obligation,  until  paid;  and  if 
any  part  of  the  interest  herein  provided  shall  not  be  paid 
when  the  same  becomes  due,  then  the  holder  hereof  may  add 
the  same  to  the  principal  sum,  and  it  shall  thereupon  become 
a  part  of  said  principal,  and  bear  monthly  interest  at  the  same 
rate,  and  so  on  from  month  to  month,  adding  all  interest  in 
arrear  to  such  principal,  and  compounding  interest  on  inter- 
est at  the  same  rate,  and  making  monthly  rests  on  that  day 
of  each  month  corresponding  to  the  date  of  this  obligation; 
and  in  case  a  cause  of  action  shall  accrue  on  this  obligation, 
and  the  payee  or  holder  hereof  shall  commence  a  suit  to  en- 
force the  same,  then  it  shall  be  lawful  for  the  said  payee  or 
the  holder  hereof  to  have  and  demand  upon  the  same  ten  (10) 
per  cent  upon  the  amount  which  shall  be  recovered  thereon 
as  a  reasonable  indemnity  for  attorney  and  counsel  fees,  in 
addition  to  the  taxable  costs  of  suit;  and  in  case  of  judgment 
or  decree,  said  percentage  shall  be  included  therein,  and  bear 
interest  at  the  same  rate  and  in  the  same  manner  as  the  prin- 
cipal debt.  "  Robert  Logan, 

"Well.  Stewart." 

This  note  was  secured  by  a  mortgage  on  certain  real  estate. 
In  March,  1864,  Wellington  Stewart  executed  several  notes  to 
Robert  Logan,  and  to  secure  the  payment  of  the  same,  exe- 
cuted a  mortgage  on  certain  real  and  personal  property. 

The  most  valuable  part  of  the  property  embraced  in  the 
mortgage  from  Stewart  to  Logan  was  also  embraced  in  the 
joint  mortgage  of  Stewart  and  Logan  to  Cox;  so  that  Logan, 
as  to  the  principal  part  of  his  security,  stood  in  the  position  of 
second  mortgagee.  Logan  assigned  his  notes  and  mortgage  to 
J.  E.  Garrett  and  T.  G.  Smith. 

The  property  mortgaged  is  insufficient  to  pay  all  the  encum- 
brances, and  the  controversv  in  the  case  is  between  the  first 
mortgagee,  E.  R.  Cox,  and  Garrett  and  Smith,  who  are  the 
successors  in  interest  to  the  second  mortgagee.  When  Cox 
took  the  note  which  is  set  out  in  the  beginning  of  this  opinion, 
he  advanced  or  loaned  to  Stewart  and  Logan  only  fifteen 
hundred  dollars  in  gold  coin,  but  that  fifteen  hundred  dollars 
was  worth,  and  would  have  purchased  in  currency,  the  sum  of 
two  thousand  five  hundred  dollars.  There  was  a  verbal  agree- 
ment made  when  the  note  was  executed  that  fifteen  hundred 
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dollars  in  gold  coin  would  be  accepted  if  offered  in  lien  of  the 
two  thousand  five  hundred  dollars. 

Upon  the  foreclosure  of  the  mortgage,  the  parties  holding 
the  second  mortgage  raised  these  points:  1.  The  plaintiff  was 
not  under  our  statutes  entitled  to  compound  interest  on  his 
claim;  2.  He  could  only  recover  the  actual  amount  loaned, 
fifteen  hundred  dollars  and  interest;  3.  The  demand  after 
maturity  only  bore  interest  at  ten  per  cent  per  annum;  4.  The 
oounsel  fee  as  stipulated  in  the  note  was  exorbitant,  and  would 
not  be  enforced  in  a  court  of  equity, — but  only  an  allowance 
of  a  reasonable  counsel  fee. 

The  court  below  held  with  the  second  mortgagees  as  to  the 
first  point,  only  allowing  simple  interest.  On  the  other  three 
points,  the  court  held  with  the  first  mortgagee.  Both  parties 
appeal:  the  plaintiff  from  that  part  of  the  decree  adopting 
simple  interest  as  the  rule  of  computation,  and  refusing  com- 
pound interest;  Oarrett  and  Smith  from  those  portions  of  the 
decree  having  reference  to  the  other  three  points  just  men- 
tioned. We  shall  first  examine  the  point  raised  by  plaintiff's 
appeal. 

In  the  statutes  of  California,  from  which  ours  have  gener* 
ally  been  copied,  two  acts  are  to  be  found,  one  entitled  ''An 
act  in  relation  to  the  money  of  accounts  of  this  state";  the 
other  entitled  ''An  act  to  regulate  the  interest  of  money."  In 
our  statutes,  these  two  acts  have  been  blended  into  one,  enti« 
tied  "An  act  in  relation  to  money  of  account  and  interest." 

Sections  1,  2,  and  3  of  our  act  are  in  the  same  language 
precisely  as  the  three  sections  of  the  first-named  California 
act,  with  the  exception  of  the  word  "  territory  "  is  substituted 
for  "state"  in  the  first  section.  The  phraseology  of  both 
statutes  are  in  some  particulars  a  little  peculiar,  and  it  is  evi- 
dent ours  was  copied  from  the  California  act.  The  fourth 
section  of  our  act,  which  fixes  the  legal  rate  of  interest  (in  the 
absence  of  an  express  written  contract),  is  identical  with  the 
first  section  of  the  second-named  California  act,  with  the  ex- 
ception of  two  words.  Our  statute  contains  the  word  "or  "  in 
one  part  of  a  sentence  where  it  ought  not  to  be.  This  is  evi- 
dently a  mistake  in  the  printer  or  some  copyist,  but  does  not 
in  the  slightest  degree  alter  or  obscure  the  meaning  of  the 
sentence.  The  word  "territory"  is  substituted  for  "state." 
This  section  is  evidently  copied  from  the  California  statute. 
'  The  fifth  and  last  section  of  the  Nevada  act  is  in  thasa 
words:  — 
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^'  Sec.  5.  Parties  may  agree  in  writing  for  the  payment  of 
any  rate  of  interest  whatever  on  money  due  or  to  become  due 
on  any  contract.  Any  judgment  rendered  on  such  contract 
shall  conform  thereto,  and  shall  bear  the  interest  agreed  upon 
by  the  parties,  and  which  shall  be  specified  in  the  judgment, 
provided  only  the  amount  of  the  original  claim  or  demand 
Bhall  draw  interest  after  judgment." 

This  fifth  section  is  an  exact  copy  of  the  second  section  of 
the  last-named  California  act  down  to  the  proviso.  Nothing 
like  the  proviso  is  found  in  the  California  act. 

Whilst  our  act  ends  with  this  proviso  to  the  fifth  section 
(second  of  the  California  act),  the  California  act  from  which 
it  is  copied  contains  a  third  section,  which  is  in  these  words: 
"  Sec.  3.  The  parties  may,  in  any  contract  in  writing  whereby 
any  debt  is  secured  to  be  paid,  agree  that  if  the  interest  on 
such  debt  is  not  punctually  paid  it  shall  become  a  part  of  the 
principal,  and  thereafter  bear  the  same  rate  of  interest  as  the 
principal  debt." 

The  copying  of  two  sections  of  the  California  act  and  omit- 
ting the  other  indicates  that  the  omission  was  made  ex  indvs* 
triay  and  for  a  purpose.  The  journals  of  the  legislative  assem- 
bly show,  too,  that  this  third  section  of  the  California  act  was  at 
one  stage  of  the  proceedings  before  that  body  embraced  in  th« 
bill  and  afterwards  stricken  out. 

To  our  mind,  this  is  conclusive  that  the  legislature  did  not 
intend  by  their  action  to  sanction  or  encourage  compound  in- 
terest. In  the  proviso  above  referred  to  they  expressly  prohibit 
compound  interest  in  judgments. 

If  we  are  correct  in  the  foregoing  views  as  to  the  effect  and 
proper  construction  of  our  statute,  the  only  remaining  ground 
on  which  the  plaintiff  can  claim  to  support  his  theory  is,  that 
the  legislature  failing  to  sanction  compound  interest  by  ex- 
press enactment  cannot  operate  as  a  prohibition,  but  leavei 
the  question  just  where  it  stood  at  common  law.  It  may  not, 
then,  be  improper  to  inquire  what  was  the  rule  of  common  law. 
We  find  that  there  is  great  contrariety  of  opinion  as  to  what 
was  the  rule  of  the  common  law  before  the  statute  of  37  Henry 
YIII.  According  to  the  opinion  of  some  authors,  all  interest 
on  money  was  usurious  and  unlawful  before  that  time.  On 
the  other  hand.  Chief  Justice  Hale  held  that  the  common 
law  only  prohibited  as  usurious  and  unlawful  interest  which 
amounted  to  forty  per  cent  per  annum  or  more. 

On  this  subject,  Bacon's  Abridgment,  title  Usury,  may  bo 
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consulted  by  those  who  are  cuiioTUi  as  to  the  ancient  law. 
Also  the  opinion  of  Senator  Spencer  in  the  case  of  Rensidaer 
Glass  Factory  y.  Reidj  6  Cow.  609.  Perhaps  the  discrepandea 
of  opinion  on  this  subject  may  be  accounted  for  in  this  way: 
At  an  early  period  in  England  the  chancellors  were  generally 
churchmen,  and  not  lawyers.  As  the  Catholic  Church  has 
always  set  its  face  against  usury,  and  been  disposed  to  con- 
demn the  practice  of  exacting  interest  as  immoral,  and  more 
especially  as  the  Jews  at  that  early  day  were  almost  the  only 
money-lenders,  it  is  probable  that  the  chancellors  held  all  in- 
terest usurious  and  illegal;  whilst  the  common-law  courts, 
presided  over  by  lawyers,  better  acquainted  with  the  com- 
mercial necessities  of  the  country,  and  less  prejudiced  against 
the  Jews,  may  have  held  that  reasonable  interest  was  not  un- 
lawful. 

It  is  more  profitable,  however,  to  inquire  what  was  the  state 
of  the  law  on  this  subject  as  established  by  the  courts  of  equity 
and  common  law  at  the  time  our  statute  was  passed.  In  1  Am. 
Lead.  Cas.  533,  534,  the  principal  American  cases  on  the  sub- 
ject of  compound  interest  have  been  cited  and  commented  on. 

The  general  conclusion  at  which  the  author  arrives  is,  that 
the  ^'  better  opinion  is  that  at  law  such  an  agreement,  made 
either  at  or  after  the  time  of  the  original  contract,  wiU  be  en- 
forced." In  support  of  this  proposition,  the  commentator  cites 
several  cases.  On  the  other  hand,  on  the  same  page,  a  large 
number  of  cases  are  cited  holding  an  opposite  doctrine.  In 
chancery,  this  commentator  admits  the  rule  has  been  different, 
and  courts  of  equity  have  uniformly  discountenanced  all  at- 
tempts to  collect  compound  interest,  except  in  those  cases 
where  the  contract  to  pay  the  same  was  made  after  the  simple 
interest  fell  due. 

So  far  as  the  reports  referred  to  were  accessible  to  us,  we 
have  only  found  two  cases  where  actions  at  law  have  been  sus- 
tained on  a  contract  for  payment  of  compound  interest,  with 
the  exception  of  cases  where  the  agreement  to  pay  the  com- 
pound interest  was  made  after  the  simple  interest  became  due. 
One  of  these  cases  was  Oreerdeaf  v.  KMogg^  2  Mass.  668,  after- 
wards overruled  in  Hastinga  v.  WiswaUf  8  Id.  465,  and  Henry 
V.  Flaggj  13  Met  66.  The  other  case  is  Talliaferro'a  £«'n  v. 
King's  Airvlr,  9  Dana,  331  [35  Am.  Dec.  140]. 

The  New  York,  English,  and  Massachusetts  decisions  (ex- 
cept the  one  overruled  case  in  Massachusetts)  seem  to  be  all 
the  other  way. 


1866.]  Gux  V.  Smith.  481 

The  opinion  of  Chancellor  Kent  in  8UUe  y.  Jaclnanj  1  Johns. 
Ch.  13,  against  the  policy  of  allowing  compound  interest  is, 
we  think,  ezhanstiye  of  the  subject,  and  settles  conclusively 
what  is  the  rule  of  equity. 

Then,  when  the  Nevada  statute  was  passed,  it  was  the 
settled  rule  of  courts  of  equity  to  refuse  to  allow  compound 
interest  when  their  aid  was  invoked  to  collect  a  debt.  In 
courts  of  law  the  rule  was  not  so  well  settled,  but  we  think  a 
majority  of  the  states  of  this  Union,  and  the  English  courts 
of  law,  had  refused  to  enforce  that  portion  of  contracts  which 
provided  for  the  collection  of  compound  interest. 

None  of  these  rulings  were  founded  on  the  statutes  against 
usury,  but  the  general  principles  of  the  common  law  as  it 
existed,  without  reference  to  the  usury  law.  Our  conclusion, 
then,  is,  that  the  court  below  did  not  err  in  refusing  to  allow 
compound  interest,  and  the  judgment  of  that  court  as  to 
the  part  thereof  appealed  from  by  the  plaintiff  must  be  af- 
firmed. 

Having  disposed  of  the  plaintiff's  appeal,  we  will  now  con- 
sider those  portions  of  the  decree  from  which  defendants  ap- 
peal. The  first  objection  on  the  part  of  defendants  to  the 
decree  is,  that  plaintiff  is  allowed  to  recover  two  thousand  five 
hundred  dollars,  when  he  only  loaned  fifteen  hundred  dollars. 
The  loan  was  made  in  coin,  and  it  is  admitted  the  fifteen 
hundred  dollars  would  have  purchased  two  thousand  five  hun- 
dred dollars  in  government  currency.  If  the  plaintiff  had 
bought  two  thousand  five  hundred  dollars  with  his  fifteen  hun- 
dred dollars  in  gold,  and  loaned  the  two  thousand  five  hundred 
dollars  in  paper,  no  one  would  have  claimed  that  the  note  for 
two  thousand  five  hundred  dollars  was  not  a  valid  note, 
founded  on  a  good  and  sufficient  consideration. 

Why,  then,  is  it  less  adequate  when  the  borrower  gets  that 
for  which  he  could  have  purchased  or  procured  twenty-five 
hundred  dollars?  The  courts  must  recognize  the  fact  that 
there  are  two  kinds  of  currency,  of  unequal  value,  and  they 
must  presume  that  a  debtor  will  pay  in  that  kind  of  currency 
which  is  least  onerous  to  himself.  Therefore  when  a  man 
borrows  the  more  valuable  kind  of  currency,  and  gives  his 
note  for  a  larger  sum,  payable  in  dollars,  generally  the  pre- 
sumption is  he  intends  to  pay  in  those  dollars  which  are  least 
valuable.  We  can  see  nothing  illegal  or  immoral  in  such  a 
transaction.  If  there  is  nothing  morally  wrong  in  the  trans- 
action, on  what  principle  can  it  be  claimed  that  a  part  of  iht 
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note  is  not  recoverable?  It  cannot  be  said  that  Bach  a  note  is 
without  consideration,  or  that  there  has  been  any  ficiilure  of 
consideration.  The  party  borrowing  has  received  all  he  ex- 
pected to  receive,  all  he  contracted  to  receive,  and  has  received 
that  which  in  value  was  equal  to  two  thousand  five  hundred 
dollars  in  currency. 

The  court  will  presume  he  did  not  intend  to  pay  it  in  any 
better  money  than  currency,  and  that  it  could  not  be  enforoed 
in  any  other  kind  of  money. 

We  therefore  hold  that  the  court  below  ruled  correctly  in 
allowing  the  plaintiff  to  recover  to  the  amount  of  two  thousand 
five  hundred  dollars  and  interest. 

Before  leaving  this  branch  of  the  case,  we  will  say  no  ques- 
tion as  to  the  constitutionality  of  the  act  of  Congress  making 
treasury  notes  a  legal  tender  for  debts  was  raised. 

We  therefore  have  not  examined  that  question  in  oonneo- 
tion  with  the  subject,  but  assumed  the  law  to  be  oonstitu- 
tional. 

But  even  if  it  were  otherwise,  we  cannot  see  that  it  would 
vary  our  decision  on  this  point.  If  we  had  a  uniform  metal* 
lie  currency,  and  a  borrower  were  on  the  receipt  of  fifteen 
hundred  dollars  to  give  his*note  for  two  thousand  five  hundred 
dollars,  payable  one  month  after  date,  we  do  not  see  on  what 
principle  the  court  could  relieve  him  from  the  note,  if  there 
was  no  fraud  or  mistake  or  imposition  in  the  transaction. 

The  next  ground  of  complaint  on  the  part  of  defendants  is, 
that  the  plaintiff  is  allowed  to  recover  six  per  cent  per  month 
on  his  demand  after  the  note  fell  due.  It  is  contended  that 
our  statute  only  allows  parties  to  contract  for  stipulated  rates 
of  interest  during  such  time  as  the  contract  is  unbroken. 
That  upon  the  breach  of  the  contract  the  law  steps  in  and 
fixes  arbitrarily  what  shall  be  the  measure  of  damages  for  the 
breach  of  the  contract,  and  that  measure  is  interest  at  the  rate 
of  ten  per  cent  per  annum.  The  rule  is  well  established  that 
in  actions  for  the  breach  of  a  contract  for  the  payment  of 
money,  the  measure  of  damages  shall  be  the  legal  interest  on 
the  money  for  the  time  it  is  withheld,  and  no  special  damage 
can  be  proven  or  shown.  But  what  is  the  legal  rate  of  inter- 
est under  our  statute?  If  the  contract  is  in  writing,  whatever 
rate  of  interest  is  established  by  that  contract  is  the  legal  rate 
so  far  as  that  controversy  is  concerned. 

The  law  allows  the  parties  themselves,  by  due  formalities, 
to  fix  the  legal  rate.    The  law  provides  that  when  the  judg- 
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men!  is  entered  up  the  debt  shall  bear  that  rate  of  interest 
which  the  parties  have  contracted  shall  be  the  legal  rate  for 
that  particular  transaction.  It  is  what  the  parties  have  agreed 
is  the  value  of  the  use  of  the  money  before  breach.  It  is  the 
interest  or  damages  which  the  law  gives  after  judgment.  It 
would  be  strange  if  between  breach  and  judgment  the  measure 
of  interest  or  damages  should  be  different. 

It  seems  to  us  the  intention  of  the  legislature  was  clear  that 
parties  might  contract  for  any  rate  of  simple  interest  (but  not 
compound),  and  that  interest  should  continue  to  run  on  the 
principal  sum  until  paid. 

The  parties  have  contracted  it  should  so  run  in  this  case, 
and  we  can  see  no  principle  of  law  upon  which  they  can  escape 
their  contract.  The  principle  claimed  is,  that  they  can  escape 
the  consequences  of  a  contract  (which  the  law  allows  them  to 
make)  by  refusing  to  comply,  and  throwing  obstacles  in  the 
way  of  a  prompt  judgment.  No  doubt  the  law  might  prohibit 
the  collection  of  a  greater  rate  of  interest  than  ten  per  cent  on 
a  debt  past  due.  But  we  think  the  Nevada  legislature  neither 
did  nor  intended  anything  of  the  kind.  Upon  this  point  we 
think  the  judgment  of  the  court  below  correct. 

The  only  remaining  question  is  as  to  the  allowance  of  $506 
for  counsel  fee.  On  this  point  we  feel  some  embarrassment  in 
coming  to  a  conclusion.  We  are  satisfied  that  the  amount  is 
more  than  a  reasonable  fee  for  the  foreclosure  of  the  mortgage. 
But  the  amount  is  clearly  fixed  by  the  agreement  of  the  par- 
ties, and  we  cannot  say  it  is  so  unreasonably  large,  so  ex- 
travagant in  amount,  as  to  induce  a  court  of  chancery  to 
disregard  the  plain  meaning  and  intent  of  the  parties.  We 
doubt  extremely  the  policy  of  enforcing  any  contract  whereby 
the  mortgagor  makes  himself  responsible  for  counsel  fees. 

We  think  it  has  a  tendency  to  encourage  extortionate  and 
oppressive  contracts,  and  is  at  war  with  the  best  interests  of 
society.  But  all  the  cases  we  find  reported  on  this  subject 
hold  that  a  reasonable  counsel  fee  may  be  contracted  for  in 
such  cases,  and  a  court  of  equity  will  enforce  the  agreement. 

In  all  the  cases  called  to  our  attention  in  which  this  point 
has  arisen,  the  courts  have  allowed  the  counsel  fee  charged, 
but  have  generally  used  some  expression  indicating  that  the 
charges  allowed  were  reasonable,  and  that  if  unreasonable 
counsel  fees  were  allowed,  the  court  would  interpose  its  author- 
ity to  protect  the  mortgagor. 

No  rules,  however,  as  to  what  are  reasonable  fees  and  what 
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•le  not  are  establiflhed.  All  that  is  aaid  about  reasonable  fees 
amounts  to  mere  dicta  or  surmises. 

In  this  case,  the  counsel  fee  is  certainly  very  liberal,  to  say 
the  least  of  it,  but  not  more  extravagant  than  the  rate  of  in- 
terest  contracted  for.  Not  finding  any  adjudicated  cases 
authorizing  such  interference,  and  the  amount  not  being  so 
extravagant  as  to  show  that  it  was  intended  as  a  penalty  to  be 
held  in  terrorem  over  the  mortgagor,  this  court  will  not  interfere 
with  the  judgment  of  the  court  below. 

The  judgment  of  the  court  below  is  in  all  things  affirmed. 
Bach  party  will  pay  their  own  costs. 


OoMPOUVD  Intesist,  wwdx  Allowbd:  8o6  note  to  Hart  t.  Domum, 
Am.  Deo.  290,  where  the  qaestioii  is  diBoniwed;  note  to  Davia  ▼.  QflrTf  66  Id. 
S87;  Maaon  y.  CaUender,  72  Id.  102;  Hale  ▼.  Hale,  78  Id.  490. 

KOTB  BkaBS  JjXTKBSSr  AITEB  MaTUBITT  AT  RaTB  STIPULATED:  Kohlet  T. 

SfnUk,  56  Am.  Deo.  369,  and  note;  Pkitmeif  ▼.  Baidvm,  61  Id.  62;  Brtwtt&r 
▼.  WaJoeJield,  69  Id.  343,  and  note;  Maaon  ▼.  Oallender,  72  Id.  102. 

The  pbinoipal  case  is  oitsd  in  McLane  ▼.  Abraam,  2  Not.  207»  208^  to 
the  point  that  it  is  competent  for  parties  to  stipulate  in  a  mortgnge  that  a 
Mrtaui  sum  or  percentage  shall  be  allowed  the  mortgagee  for  attorneys'  fees 
cr  expenses  in  case  of  snit^  bat  this  sum  most  be  reasonable. 


Mallbtt  v.  Unole  Sam  Gold  and  Sllybb  Mm- 

ING  Company. 

[1  VlVADA,  18S.1 
OMIOEBS    ABE    OfFIOSBE  DE    FaCTO,   Ain>   THEIB    AOIB  AS  TO   TkIBD  PXB- 

SONS  ABE  Valid,  where,  although  their  appointment  by  the  selectmoi 
of  a  coonty  was  without  authority,  they  were  commissioned  by  the  gor* 
emor  of  the  territory,  who  was  authorized  to  issue  oomnussions  to  sodi 
oflicers,  and  they  discharged  the  duties  of  their  offices,  and  were  gen- 
erally recognized  as  legally  constituted  officers. 
Vaots  Necessary  to  Confer  JuRisnionoN  must  be  Atfibmatiyelt 
Shown  where  any  rights  are  claimed  under  or  by  virtue  of  the  judgment 
of  a  court  of  special  and  limited  jurisdiction. 

fiUIOCONS    must   be    AFFIRliATIYELT    ShOWN  TO   KATE   BEEN    SbBTED    OPOX 

Defendant  within  Territorial  Jurisdiction  of  JusnoE  before  a 
judgment  by  default  founded  thereon  can  be  introduced  in  evidence  to 
establish  rights  claimed  to  be  acquired  under  it. 

ICbie  Naked  Trespasser  cannot  Show  Outstandino  Title  in  Ejeot- 
HENT  as  against  one  claiming  by  virtue  of  prior  possession;  but  sncii 
trespasser  can  show  that  the  plaintlfi^  or  those  from  whom  he  derxFtti 
title,  has  parted  with  hui  right  of  possession  by  oonveyanoe,  or  lost  it  bj 
abandonment. 

liixiNO  Laws  of  District  whebe  Mine  is  Located  will  Govxen  in  tha 
location  and  working  of  mines;  and  when  such  laws  dizeetlj  point  onfc 
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how  mining  claims  most  be  loosted,  and  how  the  poaaeasion  once  acquired 
18  to  be  maintained,  that  coarse  must  be  strictly  pursued. 

TiTLS  Pbesumxd  bt  Goubts  DC  FiBST  Apfbofriatob  or  MniiKo  Clux 
can  only  be  a  title  subject  to  the  conditions  imposed  by  the  mining  laws 
and  customs  under  and  by  virtue  of  which  it  was  acquired. 

MnrxB  LooAixNo  Cladi,  It  Sxems,  would  Hold  only  bt  Actual  Ooou- 
PANCTy  and  by  such  work  for  the  derelopment  of  the  mine  as  would 
under  all  the  circumstances  be  deemed  reasonable,  and  his  right  of  pos- 
session would  only  be  continued  by  occupancy  and  use,  where  there  is  aa 
absence  of  mining  laws,  and  where  the  miner's  right  rests  solely  upon  hia 
possession. 

ABANDOyMENT  OF  PbOFKBTT,  StBIOTLT  SfKAKINO,  18  NOT  P08SIBLX  with- 
out an  intention  to  do  so. 

Lafsb  of  Timx  is  Ciboumstanox,  whbn  CkKsnsTEcrrKD  wtth  Othebs,  to 
Pbovs  Intbntion  to  Abandon,  although  bare  lapse  of  time,  short  of 
the  statute  of  limitations,  and  unaccompanied  by  other  circumstances^ 
will  at  law  be  no  evidence  of  abandonment. 

PoflBBSsiON  or  Onx  Pabtnkb  ob  Tenant  in  Ck)MMON  Inubxs  to  Beneri 
or  All  until  such  possession  becomes  adverse. 

Action  to  recover  certain  mining  ground.  The  facts  ara 
stated  in  the  opinion. 

Thomas  Swnderlandy  Qumt  and  Hardyy  and  J,  H.  Harmon^ 

for  the  appellant. 

J.  S.  Pitzer  and  C.  J.  Lantvng,  for  the  respondents. 

By  Court,  Lewis,  G.  J.  This  action  is  brought  to  recover 
one  hundred  feet,  undivided,  in  that  certain  mining  ground 
located  in  the  county  of  Storey,  and  now  occupied  and  claimed 
by  the  defendants,  the  Uncle  Sam  and  Baltic  Grold  and  Silver 
Mining  companies.  The  plaintiff  alleges  in  his  complaint  that 
on  the  sixteenth  day  of  November,  A.  D.  1863,  he  was  the  owner 
as  tenant  in  common,  in  the  possession,  and  entitled  to  the  pos* 
session  of  one  hundred  feet,  undivided,  in  the  Uncle  Sam  and 
Baltic  Gold  and  Silver  Mining  companies;  that  said  claim  at 
the  time  of  its  location  was  three  thousand  feet  in  extent;  that 
after  the  location  thereof  by  the  grantors  of  plaintiff  and  oth- 
ers, it  was  divided  between  the  two  companies,  defendants  in 
this  action,  the  Uncle  Sam  taking  the  north  twelve  hundred 
feet  and  the  Baltic  taking  the  south  eighteen  hundred  feet; 
that  plaintiff,  his  grantors  and  co-owners  in  said  claim,  owned 
and  were  possessed  thereof  by  virtue  of  their  location  and  ap- 
propriation of  the  same  on  the  twelfth  day  of  March,  A.  D.  1860; 
that  he  by  himself  and  his  grantors  remained  in  possession  of 
said  undivided  one  hundred  feet  of  ground  as  tenants  in  com- 
mon with  his  co-owners  until  the  ouster  complained  of.  It  is 
further  alleged  that  on  the  sixteenth  day  of  November,  A.  D. 
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1863,  the  defendants,  by  their  agents,  servants,  and  employees, 
wrongfully  and  unlawfully  entered  upon  said  claim  and  ousted 
plaintiff  therefrom,  and  that  they  unlawfully  and  wrongfully 
withhold  the  same  from  him.  The  answer  specifically  denies 
each  and  every  allegation  of  the  complaint,  but  admits  that 
defendants  are  in  possession  of  the  premises,  alleging  title  and 
right  of  possession  in  themselves,  and  that  neither  the  plain- 
tiff nor  his  grantors  have  been  seised  or  possessed  of  the  prem- 
ises within  two  years  next  preceding  the  commencement  of 
this  action;  and  that  they  and  those  under  whom  they  claim 
title  have  been  in  the  quiet  and  peaceable  possession  thereof 
for  more  than  two  years  before  the  bringing  of  this  suit;  that 
long  before  the  commencement  of  this  action  plaintiff  and  his 
•grantors  abandoned  whatever  right,  title,  and  interest  he  or 
they  may  have  had  in  the  claim  aforesaid.  The  facts  outside 
of  the  pleadings  as  developed  by  the  record  are  substantially 
as  follows:  — 

In  March,  A.  D.  1860,  the  mining  claim  now  occupied  by 
the  defendants  was  located  by  Charles  Phillippi,  Petro  Anisini, 
and  thirteen  others;  that  these  persons,  or  some  of  them,  oc- 
cupied and  worked  the  claims  thus  located  up  to  the  ninth 
day  of  March,  A.  D.  1861,  at  which  time  the  entire  claim  was 
sold  under  execution  issued  out  of  a  justice's  court  against  the 
owners  thereof  to  one  H.  W.  Johnson,  to  whom  the  constable 
making  the  sale  executed  a  deed  of  the  premises  so  sold,  and 
placed  him  in  the  possession  of  the  entire  claim.  A  large 
number  of  the  claimants  thus  ejected,  availing  themselves  of 
fin  offer  made  by  Johnson,  redeemed  their  respective  interests, 
and  were  admitted  to  all  their  original  rights  in  the  claim 
with  him.  From  Johnson  and  the  persons  who  thus  redeemed 
their  interests  the  present  defendants  derive  their  title.  Phil- 
lippi and  Anisini,  the  locators  from  whom  the  plaintiff  claims 
his  title,  did  not  redeem  their  interests;  whether  they  offered 
to  do  so  or  not  is  matter  of  no  consequence  in  this  action,  if  the 
view  we  take  of  their  rights  and  liabilities  be  correct. 

At  the  trial,  the  defendants,  for  the  purpose  of  showing  title 
and  right  of  possession  in  themselves,  offered  in  evidence  the 
complaint,  summons,  return,  judgment,  execution,  evidence  of 
the  sale,  and  the  constable's  deed  by  which  Johnson  became 
possessed  of  the  claim;  the  docket  of  the  justice  by  whom  the 
judgment  was  rendered  was  also  offered,  for  the  purpose  of 
showing  the  proceedings  had  in  the  action  against  Phillippi 
and  others,  and  in  which  the  judgment  was  rendered*    To  all 
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of  which  the  plaintiff's  connsel  objected,  urj^ng  variouB  rea- 
tons  in  support  of  the  objection,  among  which  are:  that  the 
return  of  the  officer  does  not  show  that  the  defendants  in  that 
action  were  served  with  process  within  the  jurisdiction  of  the 
justice,  and  that  the  justice  rendering  the  judgment,  and  con- 
stable  who  served  the  process,  were  neither  officers  de  faeto 
nor  de  jure,  and  that  therefore  the  judgment  is  void,  and  de- 
fendants could  therefore  obtain  no  right  under  it  We  do  not 
deem  it  necessary  to  notice  any  of  the  other  objections  inter- 
posed. 

The  court  below  ruled  out  all  the  proceedings  had  before 
the  justice,  together  with  the  constable's  deed  to  Johnson,  upon 
the  ground  that  the  judgment  was  a  nullity,  and  therefore  the 
defendants  acquired  no  rights  under  it 

The  defendants  then  offered  in  evidence  several  deeds  fix)m 
Phillippi  to  McMahon,  Swift,  and  others,  conveying  all  hii 
interest  in  the  Uncle  Sam  company,  and  all  bearing  date  prior 
to  the  time  of  the  execution  of  this  deed  to  Small,  the  grantor 
of  plaintiff,  for  the  purpose  of  showing  that  at  the  time  of 
the  making  of  his  deed  to  Small,  Phillippi  had  no  interest 
whatever  in  the  ground  in  controversy,  and  that  Small  and 
the  plaintiff  Mallett  received  nothing  by  such  conveyance. 
The  books  of  the  old  Uncle  Sam  company  were  also  offered 
for  the  same  purpose,  all  of  which  were  admitted  by  the  court 
below,  but  were  afterwards  stricken  out,  and  the  jury  instructed 
to  disregard  them,  for  the  reason,  as  it  appears  by  the  instruc- 
tions of  the  court,  that  the  defendants,  being  mere  naked  tres- 
passers, were  not  in  a  position  to  show  outstanding  title  to 
defeat  plaintiff's  claims. 

These  rulings  of  the  court — the  giving  of  the  instructions 
asked  by  plaintiff,  and  refusal  to  give  instructions  asked  by 
defendants — are  assigned  as  error  by  appellants;  and  as  the 
record  in  this  case  presents  numerous  questions  involved  in 
other  cases  against  the  same  defendants,  it  will  perhaps  be  a 
matter  of  utility  to  pass  upon  all  such  as  may  be  deemed  of 
importance  in  the  determination  of  the  others. 

The  first  question  presented  for  our  consideration  is  that 
raised  upon  the  ruling  of  the  court  in  rejecting  the  docket  of 
the  justice  and  the  proceedings  had  before  him.  It  appears 
from  the  testimony  that  Smith,  the  justice,  and  Reese,  the 
oonstable,  were  not  regularly  elected  to  their  respective  posi- 
tions, but  were  appointed  by  the  selectmen  of  the  county  of 
Carson,  and  reoeived  their  oommissions  from  the  governor.    It 
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is  conceeded  that  the  appointment  by  the  selectmen  was  an 
assumption  of  power  not  warranted  by  the  statotee  of  Utah; 
but  it  is  claimed  that  having  been  commissioned  by  the  power 
authorized  to  issue  commissions  to  such  officers,  and  having 
acted  in  their  respective  capacities,  they  were  officers  defacto^ 
and  that  therefore  their  acts  as  to  third  persons  are  valid,  and 
their  proceedings  legal.  Smith  and  Reese  discharged  the 
functions  of  justice  and  constable  for  the  county  of  Carson, 
and  seem  to  have  been  generally  recognized  as  legally  consti- 
tuted officers.  It  may  often  be  a  matter  of  extreme  difficulty 
to  determine  whether  a  person  discharging  the  duties  of  an 
office  is  to  be  deemed  a  mere  intruder  or  an  officer  de  facto; 
but  a  stronger  case  in  favor  of  clothing  such  persons  with  offi- 
cial character,  and  giving  validity  to  their  acts,  could  scarcely 
be  presented  than  the  one  at  bar.  Indeed,  whenever  a  person 
BO  discharging  the  duties  of  an  office  is  not  a  mere  usurper  of 
his  position,  the  reason  and  spirit  of  all  the  authorities  incline 
to  support  him  as  an  officer  defactOy  and  to  sustain  and  give 
validity  to  his  acts. 

It  is  said  that  on  the  one  hand  he  is  distinguished  from  a 
mere  usurper  of  an  office,  and  on  the  other  from  an  officer 
de  jure.  The  rule  is  dictated  by  the  most  obvious  necessity. 
If  the  acts  of  public  officers  could  at  any  time  be  overthrown 
by  the  showing  of  some  irregularity  or  informality  in  their 
elections  or  appointment,  all  confidence  in  the  judgment  of 
courts  would  be  destroyed,  and  judicial  proceedings  would  ever 
be  involved  in  doubt  and  uncertainty. 

In  the  case  of  People  v.  White,  24  Wend.  539,  this  question  is 
fully  argued  by  the  learned  chancellor,  who  says:  — 

^'An  officer  de  facto  is  one  who  comes  into  a  legal  and  con- 
stitutional office  by  color  of  a  legal  appointment  or  election  to 
that  office;  and  as  the  duties  of  the  office  must  be  discharged 
by  some  one  for  the  benefit  of  the  public,  the  law  does  not 
require  third  persons,  at  their  peril,  to  ascertain  whether  such 
officer  /has  been  properly  elected  or  appointed  before  they  sub* 
mit  themselves  to  this  authority,  or  call  upon  him  to  perform 
official  acts  which  it  is  necessary  he  should  perform." 

Sutherland,  J.,  in  the  case  of  WUcox  v.  Smithy  5  Wend.  231 
[21  Am.  Dec.  213],  uses  the  following  language:  — 

^'  There  must  be  some  color  of  an  election  or  appointment^ 
or  an  exercise  of  the  office,  and  an  acquiescence  on  the  pari 
of  the  public  for  a  length  of  time  which  would  aflTord  a  stiong 
presumption  of  at  least  a  colorable  election  or  appointment." 
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Viewing  the  position  of  the  justice  and  constable  in  this 
case  in  the  light  of  the  authorities,  they  must  be  considered 
officers  de  factOj  and  their  acts  as  to  third  persons  be  held 
valid. 

But  a  more  serious  objection  to  the  introduction  of  the  judg« 
ment,  and  the  subsequent  proceedings  thereon,  arises  tram  the 
failure  to  show  that  the  justice  had  jurisdiction  of  the  persons 
against  whom  the  judgment  was  rendered. 

It  nowhere  appears  that  the  summons  in  that  case  was 
served  within  the  territorial  jurisdiction  of  the  justice,  nor 
that  any  of  the  defendants  appeared,  either  personally  or  by 
counsel.  This  objection,  independent  of  the  others  argued, 
was  sufficient  to  authorize  the  judge  below  in  excluding  all 
the  proceedings  had  before  the  justice.  By  the  laws  of  Utah, 
the  jurisdiction  of  justices  of  the  peace  extended  to  the  limits 
of  their  respective  counties  only.  That  service  of  a  summons 
out  of  the  county  in  which  he  had  jurisdiction  would  be  a 
nullity,  there  can  scarcely  be  a  doubt.  A  summons  so  served 
would  have  no  more  force  or  effect  than  if  it  were  served  out 
of  the  territory  itself.  If  it  were  shown  affirmatively  that  the 
summons  was  not  served  within  the  limits  of  Carson  County, 
and  that  the  defendants  did  not  appear,  no  doubt  can  be 
entertained  that  the  proceedings  based  upon  such  a  service 
would  be  coram  non  judice,  and  void.  No  rule  of  law  is  more 
firmly  established,  or  more  generally  recognized,  than  when 
any  rights  are  claimed  under  or  by  virtue  of  the  judgment  of 
a  court  of  special  and  limited  jurisdiction,  all  the  facts  neces- 
sary to  confer  jurisdiction  must  be  affirmatively  shown:  2 
Cowen  and  Hiirs  Notes  to  Phillips  on  Evidence,  906;  BarM$ 
V.  Harris  (opinion  of  Bronson),  4  N.  Y.  374;  Bovjmcm  v.  /Zum, 
6  Cow.  233;  Smith  v.  Andrews,  6  Cal.  654;  Swain  v.  Chase,  12 
Id.  283;  Lowe  y,  Alexander ,  15  Id.  296. 

Jurisdiction  in  superior  courts  is  presumed  until  the  con- 
trary appear,  but  nothing  is  presumed  in  favor  of  the  jurisdic- 
tion of  inferior  courts. 

The  rule,  Om/aia  prsssumtmtur  rite  esse  a>etaj  has  no  applica- 
tion to  the  facts  giving  jurisdiction  to  such  courts.  In  Sailers 
V.  Lawreru^,  Willes,  416,  the  court,  in  speaking  of  courts  of 
limited  jurisdiction,  says:  "The  rule  is,  that  nothing  must  be 
intended  in  favor  of  their  jurisdiction,  but  that  it  must  appear 
by  what  is  set  forth  in  the  record  that  they  had  such  jurisdic- 
tion. The  fact  of  the  summons  having  been  served  upon  the 
defendants  would  not  necessarily  bring  them  within  the  juris- 
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diction  of  the  court;  there  must  not  only  be  a  service,  but  there 
must  be  such  service  as  will  give  the  court  jurisdiction.  If  a 
service  out  of  the  county  would  give  no  jurisdiction,  the  neces- 
sity of  showing  that  it  was  had  within  the  county  is  certainly 
as  imperious  as  it  is  to  show  that  service  was  had  at  all.  It  is 
claimed,  however,  by  counsel  that  because  the  constable  states 
in  his  return  that  some  of  the  defendants  were  not  to  be  found 
within  his  county,  therefore  the  presumption  is  that  thote 
^pon  whom  he  obtained  service  were  within  the  county;  but 
the  very  acknowledgment  that  such  a  presumption  is  neces* 
sary  is  itself  a  confession  of  the  insufficiency  of  the  return. 
The  rule  is  inflexible  that  no  such  presumption  can  be  enter- 
tained. Though  the  judgment  and  proceedings  under  it  were 
properly  rejected  when  offered  for  the  purpose  of  showing  title 
in  defendants,  yet  whether  it  should  have  been  admitted  when 
offered  merely  to  show  that  the  defendants  were  not  mere 
naked  trespassers  is  a  question  which  it  is  scarcely  necessary 
to  pass  upon  in  this  case,  as  we  think  it  perfectly  competent 
for  the  defendants  to  have  shown  the  outstanding  title  derived 
from  Phillippi,  independent  of  whether  they  were  trespassers 
or  not. 

The  court  below  erred  in  ruling  out  the  deeds  from  Phillippi 
to  McMahon,  Swift,  and  others.  *  If  these  deeds  established  the 
fact  that  at  the  time  of  the  conveyance  to  Small  PhiUippi  had 
no  interest  in  the  premises  or  claim  in  question  to  convey, 
Small  got  nothing,  and  could  convey  nothing  to  the  plaintiff. 
If  the  defendants  were  not  allowed  to  show  such  a  state  of 
things,  we  should  have  the  novel  case  of  a  plaintiff  having  no 
title,  and  never  having  been  in  possession,  recovering  a  mining 
claim  from  one  in  the  actual  occupancy,  and  in  whom  the  law 
presumes  title.  Surely  this  would  not  harmonize  with  the 
rule  of  law  so  frequently  declared  and  acted  upon, — that  the 
plaintiff  must  recover  on  the  strength  of  his  own  title.  If  such 
a  rule  were  allowed  to  prevail  here,  the  result  would  be  that 
the  plaintiff  might  recover  the  75  feet  claimed  in  this  action, 
and  McMahon,  Swift,  and  others  might  recover  the  237  feet 
conveyed  to  them  in  another  action.  This  action  could  not 
possibly  be  a  bar  to  one  brought  by  them,  and  thus  the  gran- 
tees of  Phillippi  would  recover  812  feet  upon  conveyances  from 
a  person  who  had  but  200  feet  himself.  This  seems  to  be  the 
legitimate  result  of  the  rule  insisted  on  by  the  plaintiff's  coun- 
BeL  That  a  mere  naked  trespasser  cannot  show  outstanding 
title  as  against  one  claiming  by  virtue  of  prior  possession  there 
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Is  no  question;  but  that  such  trespasser  can  show  that  the 
plaintiff)  or  those  from  whom  he  derives  title,  has  parted  with 
his  right  of  possession  by  conveyance,  or  lost  it  by  abandon- 
ment, is  equally  well  settled  on  principle,  if  not  on  authority. 
Where  bare  possession  is  relied  on,  it  is  but  the  announce- 
ment of  a  clear  principle  of  justice  to  say  that  a  mere  naked 
trespasser  shall  not  be  allowed  to  set  up  outstanding  title  to 
defeat  the  claim  of  one  who  by  prior  appropriation  or  occu-* 
pancy  shows  a  present  right  of  possession.    Ordinarily,  the 
proof  of  outstanding  title  is  no  defense  to  the  plaintiff's  claim, 
and  where  it  is  not,  such  proof  should  not  be  allowed.    In  fact, 
this  rule,  so  frequently  misapplied,  is  only  applicable  in  those 
cases  where  even  admitting  the  outstanding  title,  still  as 
against  the  defendant  the  plaintiff  would  be  entitled  to  recover. 
If  A,  a  mere  naked  trespasser,  ousts  B,  it  can  be  no  defense  to 
such  ouster  that  the  real  title  is  in  C,  bcicause  B,  being  in  pos- 
session, has  a  right  which  is  good  against  A  and  all  the  world 
but  the  real  owner;  and  as  the  inquiry  in  such  a  case  would  be 
confined  to  the  question  which  of  the  two,  A  or  B,  was  entitled  ( 
to  the  possession,  it  is  evident  that  it  would  avail  A  nothing ' 
to  show  that  the  real  title  was  in  C,  as  that  would  not  justify 
his  possession  against  one  whom  he  had  evicted,  or  who  shows 
a  prior  possession  to  himself.   ' 

Possession  itself  is  a  title,  though  of  the  lowest  and  most  im- 
perfect degree:  2  Bla.  Com.  195.  Prior  possession,  then,  is  as 
potent  to  sustain  ejectment  against  all  subsequent  trespassers 
upon  that  possession  as  the  strict  legal  title  itself  would  be;  it 
would  therefore  be  no  defense  in  an  action  brought  against  a 
mere  naked  trespasser  to  recover  possession  upon  such  a  title 
that  the  strict  legal  title  was  in  another.  But  the  action  of 
ejectment  rests  upon  a  present  right  of  possession  in  the  plain- 
tiff. If,  therefore,  before  action  brought  the  plaintiff  conveyed 
away  his  title,  or  parted  with  his  right  of  possession,  or  if  he 
obtained  no  title  from  his  grantors,  to  show  that  fact  would 
not  be  so  much  showing  title  in  a  third  person  as  that  the 
plaintiff  had  voluntarily  relinquished  his  right  to  the  posses- 
sion. That  would  be  a  direct  answer  and  good  defense  to  his 
claim  of  possession,  whereas  merely  showing  an  outstanding 
title  not  derived  from  plaintiff  would  be  no  defense  to  his  right 
acquired  by  prior  possession.  If  the  plaintiff  acquired  no 
title  by  the  deed  from  Small  to  him,  he  would  seem  to  have 
no  ground  upon  which  to  recover  in  this  case.  It  appears 
that  prior  to  the  time  when  defendants  took  possession  of  the 
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Uncle  Sam  claim  the  deeds  offered  in  evidence  had  been  exe- 
cuted, and  if  they  conveyed  anything,  conveyed  Phillippi'fl 
entire  interest  in  the  claim.  Neither  was  he  in  the  actual 
possession  of  ihe  claim  at  the  time  defendants  entered. 
True,  those  who  had  been  his  co-tenants  were  in  possession, 
but  in  no  view  could  their  possession  be  considered  his  after 
he  had  conveyed  away  all  his  interest;  they  then  held  posses- 
sion, not  for  Phillippi,  but  for  his  grantee.  So  the  ouster  com- 
plained of  was  not  an  ouster  of  the  grantor  of  plaintiff,  or 
those  from  whom  he  claims  title,  but  an  ouster  of  the  first 
grantees  of  Phillippi,  who  alone  would  have,  a  right  to  com- 
plain. If  those  deeds  conveyed  his  title,  what  right  had 
Phillippi  when  defendants  entered  upon  the  claim?  He  was 
neither  in  possession,  nor  had  he  the  right  of  possession. 
Surely,  then,  he  could  show  none  of  the  facts  which  would 
entitle  him  to  a  recovery  in  ejectment.  To  support  this  ac- 
tion, the  plaintiff  must  show  a  right  of  possession  in  himself 
at  the  time  of  bringing  his  action.  Would  not  the  showing  of 
a  conveyance  by  him  or  his  grantors  of  all  his  interest  in  the 
claim  at  least  go  far  to  negative  the  presumption  of  such  right 
of  possession  in  him?  If  it  can  be  shown  that  he  is  not  en- 
titled to  possession  because  of  his  having  abandoned  his  inter- 
est, upon  what  rule  of  logic  or  principle  of  law  can  it  be  said 
that  the  same  fact  may  not  be  established  by  showing  that  by 
deed  he  conveyed  away  such  right? 

Are  the  loose  circumstances  by  which  abandonment  is 
usually  proven  better  evidence  to  show  the  relinquishment 
of  a  right  than  a  deliberate  conveyance  by  a  deed?  This 
view  of  the  case  seems  to  be  fully  sustained  by  the  cases  of 
Bird  V.  LisbroSj  9  Cal.  1  [70  Am.  Dec.  617];  and  the  case  of 
Dyson  v.  Bradahawj  23  Id.  528. 

All  the  remaining  questions  presented  by  the  record  in  this 
case  will  necessarily  be  passed  upon  in  reviewing  the  follow- 
ing instructions  asked  by  the  defendants  and  refused  by  the 
court:  — 

1.  ^^The  right  to  mine  in  the  public  land  (and  all  land  is 
presumed  to  be  public)  gives  the  occupant  no  title  to  the  land. 
His  only  right  is  acquired  by  his  appropriation  in  the  manner 
prescribed  by  mining  laws,  and  this  right,  after  being  acquired, 
is  continued  only  by  use  and  occupation,  and  is  lost  by  fEulure 
to  use  or  occupy." 

2.  "The  jury  is  authorixed  to  find  that  a  party  loses  his 
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light  in  mining  ground  by  ench  fedlnre  even  wifhont  an  inten- 
tion to  abandon.'' 

No  questione,  perhaps,  have  ever  engaged  the  attention  of 
oar  courts  which  involyed  principles  of  greater  or  nore  gen« 
eral  importance  than  those  presented  for  our  consideration 
upon  the  instructions  in  this  case.  If  we  follow  the  reason 
and  spirit  of  the  decisions  by  the  supreme  court  of  California 
upon  analogous  questions,  but  few  serious  difficulties  will 
present  themselves  in  the  solution  of  all  the  questions  pre- 
sented by  the  record  in  this  cause;  but  if,  on  the  other  hand, 
they  be  disregarded,  and  we  adopt  the  theories  of  the  learned 
counsel  for  appellants,  we  are  at  once  launched  into  chaos  and 
endless  uncertainties,  with  no  precedent  to  guide,  and  no  legis- 
lation to  direct  the  inquiries  of  the  courts.  Blindly  to  follow 
precedent,  regardless  of  the  reasons  upon  which  it  is  founded, 
or  its  applicability  to  the  character  and  the  social  and  political 
condition  of  the  people  whom  it  is  to  affect,  would  be  no  less 
unwise  than  to  ignore  and  repudiate  it  entirely.  The  decis- 
ions of  the  higher  courts  become  part  of  the  common  law  of 
our  country,  and  they  carry  with  them  a  weight  of  authority 
in  proportion  to  the  ability  of  the  court  rendering  them,  and 
the  obvious  reasons  upon  which  they  are  based.  We  do  not 
feel  authorized,  therefore,  to  disregard  such  adjudications  and 
adopt  theories  the  innovation  of  which  might  bring  upon  us 
more  evils  than  are  now  occasioned  by  the  defects  of  the  pres- 
ent system. 

Certainty  in  the  law,  more,  perhaps,  than  in  any  other 
feature,  gives  it  efficacy  and  secu'res  the  object  for  which  it  is 
created.  Fluctuating  and  conflicting  adjudications  would  be 
no  less  prolific  of  evil  than  conflict  and  uncertainty  in  the 
legislative  enactments  of  a  state.  So  far,  then,  as  the  anoma- 
lous rights  and  character  of  the  miner  locating  upon  the  public 
land  for  t&e  purpose  of  mining  are  defined  and  established  by 
the  courts  of  California,  we  feel  it  our  duty  to  recognize  them 
whenever  their  decisions  may  be  applicable  to  our  condition. 
Nearly  the  entire  mining  interest  of  this  state  has  grown  up 
under  the  fostering  protection  of  the  law  as  it  was  administered 
and  recognized  by  the  courts  of  that  state.  To  repudiate  the 
theory  and  principles  upon  which  they  have  acted  would  be 
to  overturn  the  foundation  upon  which  half  our  rights  rest 
The  right  to  the  possession  of  a  mining  claim  acquired  by 
appropriation  and  occupancy  may  be  lost, — 1.  By  forfeiture, 
where  such  rights  are  acquired  and  regulated  by  mining  laws; 
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2.  Where  no  mining  laws  exist,  and  the  right  rests  upon  bare 
possession  by  failure  to  occupy  or  to  work  the  claim  with 
reasonable  diligence;  and  3.  By  abandonment. 

Usually  the  mining  claims  in  this  state  have  been  located 
and  worked  with  direct  reference  to  the  mining  laws  established 
in  the  district  where  the  location  is  made.  Such  mining  laws 
when  once  established  are  recognized  by  the  courts,  and 
indeed,  the  legislature  of  our  state  has  given  them  the  force 
and  binding  obligation  .of  legislative  enactment:  Stats.  1861, 
p.  21,  sec.  77.  When  those  mining  laws,  therefore,  directly 
point  out  how  mining  claims  must  be  located,  and  how  the 
possession  once  acquired  is  to  be  maintained  and  continued, 
that  course  must  be  strictly  pursued,  and  a  failure  to  do  so 
might  work  a  forfeiture  of  Ihe  ground.  By  the  mining  laws 
of  the  Gold  Hill  district,  all  persons  locating  a  claim  were 
required  to  do  three  days'  work  upon  it  each  month,  or  that 
work  to  the  amount  of  fifty  dollars  would  hold  it  for  six  months. 
If  in  that  district  neither  of  these  requirements  were  complied 
with,  there  would  be  a  forfeiture  of  right  under  those  laws. 
When,  therefore,  the  courts  presume  title  in  the  first  appropri- 
ator,  it  can  only  be  a  title  subject  to  the  conditions  imposed 
by  the  mining  laws  and  customs  under  and  by  virtue  of  which 
it  was  acquired.  We  do  not  claim  that  the  failure  to  comply 
with  the  conditions  imposed  by  mining  laws  would  work  a 
strict  forfeiture,  but  a  kind  of  forfeiture  recognized  by  the 
courts  of  this  coast  from  the  earliest  day,  and  which  is  cer- 
tainly founded  upon  rational  and  just  principles.  But  in  the 
absence  of  mining  laws,  and  where  the  miner's  right  rests 
solely  upon  his  possession,  a  different  rule  would  obtain.  The 
miner  then  locating  a  claim  would  hold  only  by  actual  occu- 
pancy, and  by  such  work  for  the  development  of  the  mine 
as  would  under  all  the  circumstances  be  deemed  reasonable, 
and  his  right  of  possession  would  only  be  continuM  by  occu- 
pancy and  use.  Such  a  claim  might  be  lost  by  the  failure 
to  work  upon  or  develop  it  with  reasonable  diligence,  and  the 
same  amount  of  work  which  would  hold  a  claim  under  the 
mining  laws  might  not  in  all  cases  be  sufficient  to  hold  one 
where  no  such  laws  existed.  The  loss  of  right  in  that  case 
would  therefore  present  a  very  different  question  firom  a  loss 
occasioned  by  failure  to  comply  with  the  requirements  of 
mining  laws.  ^'Abandonment"  is  a  word  which  has  acquired  a 
technical  meaning,  and  there  can  be  no  reason  why  a  different 
mgnification  should  be  given  to  it  when  applied  to  the  loss  of 
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right  to  a  mining  claim  than  that  which  it  has  received  in  the 
books.  It  is  defined  to  be  '^the  relinquishment  of  a  right;  the 
giving  up  of  something  to  which  we  are  entitled." 

In  determining  whether  one  has  abandoned  his  property  or 
rights,  the  intention  is  the  first  and  paramount  object  of  in- 
quiry; for  there  can  be  no  strict  abandonment  of  property  with- 
out the  intention  to  do  so;  thus  differing  from  the  loss  of  right 
by  forfeiture  under  mining  laws,  or  by  the  fedlure  to  use  and 
occupy  where  no  such  laws  govern;  and  in  this,  too,  that  aban- 
donment may  be  complete  the  very  instant  the  miner  leaves 
his  claim,  for  time  is  not  an  essential  element  of  abandonment; 
the  moment  the  intention  to  abandon  and  the  relinquishment 
of  possession  imite,  the  abandonment  is  complete.  But  lapse 
of  time  may  often  be  a  strong  circumstance  when  connected 
with  others  to  prove  the  intention  to  abandon,  though  the  bare 
lapse  of  time,  short  of  the  statute  of  limitations,  and  uncon- 
nected with  any  other  circumstance,  would  be  no  evidence 
of  abandonment,  though  the  right  might  be  lost  as  before 
stated. 

The  cases  upon  which  counsel  rely  to  sustain  the  position 
that  mere  lapse  of  time,  short  of  the  statutes  of  limitation,  will 
work  an  abandonment  are  cases  in  equity,  where  the  persons 
claiming  its  interposition  had  no  strict  legal  rights,  but  relied 
upon  the  equity  of  their  cause. 

In  such  cases,  upon  a  cardinal  principle  of  equity  jurispru- 
dence, no  relief  will  be  granted  if  there  has  been  an  unreason- 
able delay  in  asserting  the  right  or  claiming  the  interposition 
of  equity.  This  seems  to  have  been  the  only  point  decided 
in  the  case  of  Pendergast  v.  Turtoriy  1  Younge  &  C.  98;  8.  C, 
20  Eng.  Ch.  97.  There  the  directors  of  the  United  Mills  Mill 
Company  seem  to  have  had  the  power  to  declare  the  shares  of 
any  of  the  members  of  the  company  forfeited  if  the  install- 
ments on  such  shares  were  not  paid  within  fourteen  days  after 
the  day  fixed  for  the  payment  thereof.  Pendergast's  shares 
were  so  forfeited,  and  his  only  remedy  was  in  equity  to  set 
aside  the  proceedings  of  the  directors,  and  the  court  held  that 
his  delay  in  asserting  or  claiming  his  rights  had  been  unrea- 
sonable, and  denied  the  prayer  of  his  bill.  But  had  Pender- 
gast a  right  which  he  could  have  claimed  in  a  court  of  law, 
no  time  short  of  the  statute  of  limitations  would  have  de- 
prived him  of  it.  By  the  appplication  of  these  general  views 
to  the  fSeicts  in  this  case,  it  is  evident  that  there  could  haye 
been  no  forfeiture  or  loss  of  right  on  the  part  of  Phillippi  if 
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his  co-tenants  or  partners  remained  in  possesaion  and  held  the 
ground  as  required  by  the  mining  laws,  for  the  rule  that  the 
possession  of  one  tenant  in  common  or  partner  is  the  posses- 
sion of  all  is  too  well  established  to  be  ignored  at  this  time. 
But  it  is  claimed  that  Phillippi  abandoned  his  interest  in  the 
Uncle  Sam  company  before  his  conveyance  to  Small.  That 
he  could  abandon;  and  that  his  co-tenants  or  partners  could 
have  taken  his  interest  when  so  abandoned,  there  is  no  doubt. 
But  some  circumstances  beyond  the  mere  lapse  of  time  would 
be  necessary  to  establish  that  fact.  The  case  of  Waring  v. 
CroWj  11  Cal.  365,  is  directly  in  point  here;  and  however  much 
its  authority  may  be  weakened  by  the  subsequent  doubts  of 
the  learned  judge  who  delivered  the  opinion  of  the  court  as  to 
its  accuracy,  the  decision  is  certainly  based  upon  reason  and 
the  sounder  principles  of  law.  And  though  it  is  urged  here 
with  great  earnestness  that  persons  owning  and  associated 
together  in  working  a  mine  are  not  tenants  in  common,  but 
mining  partners,  the  result  in  this  case  would  seem  to  be  the 
same  in  whichever  character  they  may  be  clothed.  The  au- 
thorities generally  seem  to  clothe  such  persons  with  the  double 
character  of  mining  partners  and  tenants  in  common.  As  to 
liabilities  properly  incurred  in  the  development  of  a  claim, 
fhey  have  been  held  to  be  answerable  as  partners;  but  with 
relation  to  the  claim  itself,  they  seem  to  be  generally  recog- 
nized as  tenants  in  common,  and  there  seems  to  be  no  suffi- 
cient reason  for  departing  from  those  authorities  in  this  case. 
We  conclude  that  the  possession  of  one  partner  or  tenant  in 
common  inures  to  the  benefit  of  all  until  such  possession  be- 
comes adverse;  and  that  the  absence  of  Phillippi,  and  refusal 
to  pay  assessments  for  a  period  short  of  the  statutes  of  limi- 
tation, would  give  his  partners  or  tenants  in  common  no 
right  or  title  adverse  to  him  in  his  interest  in  the  Uncle  Sam 
claim;  but  such  lapse  of  time,  with  other  circumstances  tend- 
ing to  show  abandonment,  might  go  to  the  jury  to  establish 
it.  There  seems  to  be  no  urgent  necessity  for  adopting  a  new 
rule  at  this  late  day,  as  there  seems  to  be  no  obstacle  in  the 
rule  itself  to  complete  justice  in  any  case.  If  one  partner  or 
tenant  in  common,  after  having  become  associated  with  his 
co-tenants  in  the  development  of  the  claim,  voluntarily  leaves 
it  in  the  possession  of  his  companions,  and  refuses  to  bear  his 
proportion  of  the  expenses  incurred  by  them  in  development 
f)f  the  same,  and  should  afterwards  bring  his  action  to  recover 
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his  interest,  undoubtedly,  upon  a  proper  application,  the 
equity  side  of  the  court  would  defer  his  recovery  until  he  had 
paid  his  full  proportion  of  the  expense  incurred  in  the  de- 
velopment and  improvement  of  the  claim;  and  on  the  other 
hand,  if  he  had  been  wrongfully  ousted  from  his  possession  or 
rights,  the  persons  so  ousting  him,  or  those  claiming  under 
them,  can  acquire  no  title  in  the  claim  adverse  to  him  short 
of  the  statute  of  limitations,  and  of  course  could  not  ask  the 
interposition  of  equity. 

In  this  view  of  the  case,  the  court  below  properly  gave  in- 
structions 2,  5,  6,  and  9  asked  by  plaintiff,  and  erred  in  re- 
fusing to  give  instructions  1,  2,  and  8  asked  by  defendants. 

The  judgment  below  must  be  reversed,  and  a  new  trial 
ordered. 

Beatty,  J.,  having  been  counsel  in  a  similar  case  against 
the  Uncle  Sam  company,  did  not  participate  in  the  hearing 
of  this  cause. 
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laae  is  dted  to  this  effect  in  Meagher  v.  County  cfStoreyt  6  Nev.  261. 

JUBIBDIOnOK    OT    IimatlOB    TbIBUVAL    irUST    AmBMATIYBLT    APFBAat 

Piper  V.  Pearmmf  61  Am.  Deo.  438,  and  note  oollecting  prior  oases;  Cham  t. 
HoweOf  62  Id.  786;  Cooper  v.  Sunderlamd,  66  Id.  62;  Morrow  v.  Wood,  66  Id. 
122,  and  note;  Boot  v.  MeFerrin,  76  Id.  49;  and  see  the  principal  ease  re- 
ferred to  in  Seorpkm  S.  M,  Co.  v.  Maraam^,  10  Nov.  380. 

Ox7T8TAin>INO  TiTLB,  WHBIT  MAT  BB    SbT  TIP  TO  DbFBAT  EjBCmiBRT:  See 

Burr  V.  Spencer,  68  Am.  Deo.  879,  and  note;  Bird  v.  IMroe,  70  Id.  617; 
Pierey  v.  Sabin,  70  Id.  692;  Saoaye  r,  Dooley,  73  Id.  680;  Doe  ex  dan,  Clegg 
T.  FUlde,  76 Id.  460;  Fttapatrkkr.  FUtapatrick,  76  Id.  681;  Qfifin^,  ShiffiM. 
77  Id.  646,  and  note. 

MiNiNO  Cuaroics,  Evnor  ot:  See  note  to  McOUntode  r,  Bryden,  63  Am. 
Deo.  103;  Brownv.  'J^  omd  *56  QuarU  Mining  Co.,  76  Id.  468;  IhigUthr.  John^ 
eon,  76  Id.  674;  Beatty  v.  Cheyory,  86  Id.  646. 

ABAirDOHMHIT  U  NOT  PO88IBLB  WITHOUT  ImTEBTION  TO  ABABDOBr!    Noto 

to  Wynum  t.  Burlburt,  40  Am.  Deo.  464;  Koane  r.  Camumm,  82  Id.  788L 
▲x.  Dkl  Yob  ZO-48 
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ABAHooHimrr,  LEVon  ot  Tm  Ebskstjal  to:  8m  boU  to  Wpmam  t. 
Eurllmri^  40  Am.  Deo.  465;  IkuU  v.  Bfxmekom,  79  Id.  88;  Smmt.  Oaamomu^ 
82  Id.  738. 

PoBsiasiON  OT  Ovs  Co-tenant  n  Possbbbion  of  All:  Wmt^fiM  ▼.  Xtndefl^ 
77  Am.  Doo.  614,  and  note  ooUaoting  prior 


Van  Doben  v.  Tjadbb. 

[1  Nbtada,  no.] 

IimOBSKB    OF    PftOIOSHOBT    NOTE    BETORB    DeLIYEBT  TO  PaTBB  IB  PBDEA 

Facie  Guabantob;  althongh  a  mere  mdoraement  in  blank  la  not  aof- 
ficient  to  establish  ;the  liability  of  snch  guarantor  under  the  Nevada 
statute  requiring  a  gaaranty  to  express  the  oonsideration. 

Guabantob  of  Pbobussobt  Note  ¥nLL  not  be  Duohabqed  bt  Holdeb'b 
Failube  to  demand  payment  and  give  notice  of  non-payment,  it  seems, 
as  in  case  ol  an  iadorser;  but  a  reasonable  notioe  of  demand  and  non* 
payment  only  is  required,  and  even  that  is  excused  where  the  maker  Is 
insolvent  at  the  time  the  note  becomes  due. 

Guabantt  must  bb  in  Wbitino,  and  must  Ezpbbsb  Ck>Nsii>EBATiON,  under 
the  Nevada  statute,  although  it  be  made  at  the  time  of  the  principal  con* 
tract,  and  upon  the  same  consideration.  A  mere  indorsement  in  Uank  of 
a  pronuBsory  note  before  delivery  to  the  payee  is  therefore  not  Buffident 
as  a  guaranty. 

Action  to  recover  money  on  a  promissorj  note.  The  fiusti 
are  stated  in  the  opinion. 

Atwater  and  Flandreau,  for  the  appellant!. 
Clayton  and  Clarkey  for  the  respondent. 

By  Court,  Lewis,  C.  J.  This  action  was  brought  to  leooyer 
the  sum  of  three  hundred  dollars  on  a  promissory  note  which 
it  is  alleged  in  the  complaint  was  on  the  twenty-seventh  day 
of  January,  A.  D.  1864,  executed  and  delivered  by  the  defend- 
ants to  the  plaintiff. 

It  is  further  alleged  in  the  complaint  that  the  defendants 
Winters  and  Hopkins  signed  the  note  as  sureties;  that  they 
became  and  were  original  parties  thereto,  and  joint  makers 
by  the  indorsement  of  their  names  upon  the  back  thereof,  at 
the  time  of  its  execution,  and  before  the  delivery  of  the  same 
to  the  plaintiff. 

It  is  also  alleged  that  the  defendant  Tjader  at  the  time  of 
making  the  note  and  continuously  since  that  time  has  been 
and  now  is  wholly  insolvent,  and  that  there  is  now  due  plain- 
tiff from  defendants  on  said  note  the  sum  of  three  hundred 
dollars. 

To  this  complaint  the  defendants  Winters  and  Hopkioa  iii» 
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terpose  a  demurrer,  assigning  as  grounds  therefor  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  them,  in  this:  — 

1.  That  it  appears  by  the  complaint  that  they  are  not  pri* 
marily  or  originally  liable  on  the  note,  but  only  secondarily 
and  conditionally  liable  thereon  as  sureties  for  the  maker,  and 
have  not  been  notified  of  the  presentment  to,  demand  of  pay* 
ment  of,  and  refusal  of  payment  by,  the  maker. 

2.  That  it  appears  from  the  complaint  that  the  defendants 
Winters  and  Hopkins  are  indorsers,  and  not  original  makers, 
of  the  note,  and  that  no  demand  and  notice  is  alleged. 

3.  That  it  appears  from  the  complaint  that  they  signed  the 
note  as  guarantors,  and  not  as  makers,  and  that  it  is  not 
alleged  that  they  have  ever  been  notified  of  the  non-payment 
and  dishonor  thereof  by  the  maker,  A.  W.  Tjader. 

Two  points  are  presented  for  investigation  in  this  case: 
1.  What  character  does  an  irregular  indorser  in  blank  of  a 
negotiable  promissory  note,  who  signs  his  name  upon  the  back 
at  the  time  of  the  execution  and  delivery,  occupy? — whether 
he  is  to  be  treated  as  an  original  maker,  a  strict  indorser,  or  as 
a  guarantor;  and  2.  What  are  his  responsibilities? 

The  authorities,  it  must  be  admitted,  are  irreconcilably  con- 
flicting, and  it  cannot  be  said  that  any  rule  is  now  definitely 
settled;  indeed,  the  only  fact  fully  determined  by  the  authori- 
ties is,  that  nothing  at  all  has  been  settled.  The  earlier  de- 
cisions in  New  York  uniformly  held  an  irregular  indorser 
liable  as  the  maker  of  the  note:  Manrow  v.  Durham^  3 
mil,  584;  Luqueer  v.  Prosser,  1  Id.  256;  S.  C,  4  Id.  420; 
Miller  v.  Oaston,  2  Id.  188;  Hough  v.  Oray,  19  Wend.  202; 
Ketchell  v.  Burm^  24  Id.  456;  Alien  v.  Rightmere,  20  Johns.  366 
[11  Am.  Dec.  288].  But  all  these  cases  have  subsequently 
been  overruled,  and  an  irregular  indorser  in  blank  signing  his 
name  upon  the  back  of  a  negotiable  note  at  the  time  of  its 
execution  is  now  held  in  that  state  to  be  an  indorser,  entitled 
to  strict  notice,  and  discharged  by  the  failure  to  present  for 
payment  and  to  give  strict  notice  of  non-payment:  Spies  v. 
GUmore,  1  N.  Y.  321;  EUia  v.  Brown,  6  Barb.  282;  Waterbury 
V.  Sinclair,  26  Id.  426;  CottreU  v.  Oonldin,  4  Duer,  46. 

This  same  doctrine  has  been  recognized  in  some  other  states, 
but  no  satisfactory  reason  is  given  for  holding  that  an  entire 
stranger  to  a  note,  and  one  who  never  had  an  interest  in  it, 
should  be  held  only  as  an  indorser. 

These  decisions  are  also  in  direct  conflict  with  the  general 
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rule  that  there  can  be  no  strict  indorsement  of  a  negotiable 
promissory  note  except  by  the  payee  or  an  indorsee. 

The  rule  requiring  the  presentment  for  payment  to  the 
maker,  and  strict  notice  of  non-payment  to  the  indorser,  in 
general  embodies  no  principle  of  justice  to  recommend  it  to 
the  favorable  consideration  of  the  courts.  And  as  the  strict 
legal  rules  governing  the  duties  and  liabilities  of  indorsers 
often  work  hardship  and  injustice,  they  should  not  be  ex- 
tended so  as  to  embrace  cases  not  already  clearly  within  their 
scope.  To  extend  it,  therefore,  to  a  class  of  cases  not  clearly 
within  its  scope  would  be  abandoning  the  manifest  purpose 
and  spirit  of  the  law  for  its  rigorous  rules. 

The  general  rule  governing  the  responsibilities  of  guaran- 
tors, on  the  other  hand,  is  founded  upon  the  clearest  prin- 
ciples of  equity,  and  has  that  at  least  to  recommend  its. 
adoption  where  any  doubt  exists  as  to  what  rule  should  be 
followed. 

In  many  of  the  states,  an  irregular  indorser  in  blank  is 
prima  facie  regarded  as  a  guarantor:  Klein  v.  Currier y  14  IlL 
237;  Webster  v.  Cobb,  17  Id.  459;  CarroU  v.  Weld,  13  Id.  682 
(56  Am.  Dec.  481];  Camden  v.  McKoy,  3  Scam.  437  [38  Am. 
Dec.  91];  Cuehman  v.  Dem^ent,  3  Id.  497;  Smith  v.  Finch,  2 
Id.  321;  Carr  v.  -Rowland,  14  Tex.  275;  CooJc  v.  Southwick^ 
«  Id.  615  [60  Am.  Dec.  181];  WaUon  v.  fTwrf,  6  Gratt.  633; 
Clark  V.  Merriam,  25  Conn.  576;  Bechwith  v.  Angell,  6  Id. 
^15;  Perkins  v.  Cutler,  11  Id.  213.  And  this  certainly  seems 
to  be  much  the  most  reasonable  rule.  The  intention  of  the 
parties  to  a  contract  is  always  the  object  which  is  to  govern 
the  court  in  its  interpretation,  and  in  ascertaining  the  rights 
and  obligations  of  the  parties  to  it.  If  this  rule  should  be 
recognized  in  these  cases,  it  would  be  difficult  to  see  how  a 
person  not  a  party  to  a  negotiable  note  signing  his  name  upon 
the  back  of  it  could  be  treated  as  a  maker.  .  The  very  fact  of 
the  name  being  indorsed  upon  the  back  would  be  some  evi- 
dence at  least  against  the  presumption  of  his  intention  to  be- 
come primarily  liable  as  a  maker  of  the  note.  Deeming  the 
position  of  guarantor  in  a  case  of  this  kind  most  consonant 
with  justice,  reason,  and  the  intention  of  the  parties,  we  feel 
bound  to  follow  the  rule  as  laid  down  in  Klien  v.  Cwrrierj 
tupraj  and  the  cases  above  cited;  though  under  the  statute 
of  this  state  a  mere  indorsement  in  blank  is  not  sufficient  to 
establish  the  liability  of  such  guarantor. 

The  authorities  in  California  which  hold  that  a  guarantor  ii 
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entitled  to  strict  notice  as  an  indorser  are  counter  to  the  long 
and  well  established  rules  in  all  the  other  statep,  and  we  haye 
therefore  no  disposition  to  follow  them. 

With  the  exception  of  the  decisions  of  that  state,  it  is  uni- 
formly held  that  reasonable  notice  of  demand  and  non-pay- 
ment only  is  required,  and  even  that  is  not  required  where 
the  maker  is  insolvent  at  the  time  the  note  becomes  due; 
Lewis  V.  Brewstevy  2  McLean,  21;  Foot  v.  BrowUj  2  Id.  369;  8 
Kent's  Com.  121. 

The  contract  of  guaranty  is  a  separate  and  independent  con- 
tract, involving  duties  and  imposing  responsibilities  very  dif- 
ferent from  those  created  by  the  original  contract^  to  which  it 
is  collateral. 

It  is  a  promise  ^'to  answer  for  the  debt,  default,  or  miscar- 
riage of  another,"  and  by  the  statute  of  frauds  it  is  made  void 
unless  there  be  some  note  or  memorandum  thereof  in  writing 
expressing  the  consideration  upon  which  it  is  based;  and  for 
those  reasons  it  has  frequently  been  held  that  a  guarantor 
cannot  be  jointly  liable  with  the  maker  of  a  note,  nor  joined 
in  the  same  action;  but  section  15  of  our  practice  act  ignores 
this  rule,  and  expressly  authoriases  the  joinder  of  a  guarantor 
and  the  original  obligor  in  the  same  action. 

The  contract  of  guaranty  must,  however,  be  in  writing, 
signed  by  the  party  to  be  charged,  and  it  must  express  the 
consideration.  A  mere  indorsement  in  blank  is  not  sufficient, 
nor  are  any  words  which  do  not  express  the  consideration 
upon  which  the  agreement  rests.  It  has  frequently  been  held 
by  some  of  the  highest  courts  of  this  country  that  when  the 
guaranty  of  a  promissory  note  is  simultaneous  with  the 
making  thereof,  the  consideration  of  the  note  will  sustain 
the  guaranty;  and  as  the  holder  of  the  instrument  has  the 
right  to  fill  up  the  contract  in  accordance  with  the  intention 
of  the  parties,  an  irregular  indorsement  in  blank  was  suffi- 
cient to  answer  the  requirements  of  the  statute.  Whether 
those  decisions  were  correct  or  not  under  the  statutes  upon 
which  they  were  based,  is  a  question  of  no  consequence  herein 
for  the  same  courts  which  established  that  rule  have  subse- 
quently, upon  the  amendment  of  the  statute  so  as  to  make  it 
like  ours,  held  that  the  strict  letter  of  the  statute  must  be 
followed;  that  the  contract  of  guaranty,  though  made  at  the 
time  of  the  principal  contract,  and  upon  the  same  considera- 
tion, must  be  in  writing,  and  must  express  the  consideration 
which  sustains  it.    These  authorities  are  directly  in  poini 
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here,  and  clearly  follow  the  plain  letter  of  the  statute: 
Brewster  v.  SUence^  11  Barb.  144;  Glen  Cove  Mutual  Ina.  Co. 
y.  Harroldj  20  Id.  298.  There  are  cases  in  Califomia  where 
it  is  held  that  the  consideration  ei^pressed  in  the  original  ob- 
ligation is  sufficient  to  sustain  the  contract  of  guaranty  made 
simultaneous  with  it,  but  none  of  them  go  so  £bx  as  to  hold 
that  a  mere  indorsement  in  blank  answers  the  requirements 
of  the  statute. 

The  complaint  in  this  action  clearly  shows  that  there  was 
no  such  agreement  or  memorandum  in  writing  as  the  law  re- 
quires on  the  part  of  Winters  and  Hopkins,  but  only  that  they 
indorsed  their  names  upon  the  back  of  the  note  at  the  time  of 
its  execution. 

The  demurrer  is  therefore  well  taken,  and  the  judgment  of 
the  court  below  must  be  reversed. 


A  petition  for  rehearing  of  the  principal  oaee  was  denied,  Beatty,  J.,  de- 
liTering  the  opinion,  in  which  Lewis,  0.  J.,  and  Bronaon,  J.,  ooncnrred.  It 
waa  explained  that  the  court  in  the  first  phice  arrived  at  the  condnsian, 
which  it  thought  was  sustained  by  reason  and  a  multitude  of  authorities,  thai 
the  appellants  were  guarantors,  and  not  makers  or  indorsers.  In  the  second 
plaoe,  the  court  waa  compelled  by  the  language  of  the  Nevada  statute,  and  by 
the  authority  of  the  New  York  courts  in  intexpreting  a  similar  statute,  to  hold 
that  the  appellaats,  being  guarantors,  were  not  legally  bound,  because  their 
guaranty  waa  not  in  writing,  expressing  the  conaideration  therefor. 

The  objection  that  the  point  on  which  the  case  waa  decided  waa  not  raised 
by  the  demurrer,  nor  urged  on  the  argument  of  the  case,  but  appeared  for  the 
Ibnt  time  in  the  opinion,  was  disposed  of  by  the  statement  that  the  demurrer 
was  because  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  and  if  the  court  found  that  the  facts  stated  in  a  complaint,  with 
all  legal  intendments  in  its  &vor,  would  not  support  the  judgment,  the  court 
eould  do  no  less  than  reverse  it,  although  the  counsel  for  the  appellants  may 
not  have  hit  on  the  proper  groundi  for  a  reversaL  The  appellants  urged  that 
they  were  only  guarantors,  and  not  bound,  because  they  were  never  notified 
of  the  dishonor  of  the  note  by  the  principal.  The  court  held  with  the  appel- 
lants that  they  were  only  guarantors,  but  held  that  they  were  not  bound  for 
a  different  reason  than  that  assigned  by  counsel.  To  the  objection  that  it  did 
not  appear  by  the  pleadings  that  the  appellants  were  to  answer  for  the  debt^ 
default,  or  miscarriage  of  another,  it  was  answered  that  when  the  whole  com- 
plaint was  taken  together,  it  showed  that  they  did  not  make  the  note,  and 
that  their  indorsement  amounted  only  to  a  guaranty.  The  court  further 
maintained,  against  the  position  that  the  complaint  was  not  demurrable,  that 
the  pleading  simply  showed  that  the  appellants  wrote  their  names  on  the  back 
of  the  note  simultaneously  with  the  execution,  and  that  this  did  not  show  a 
fNnima  /ade  cause  of  action  against  them.  The  point  urged  in  the  petition 
that  the  appellants  admitted  making  the  contract,  and  did  not  interpose  tha 
^ea  of  the  statute,  was  disposed  of  by  the  remark  that  the  question  waa 
whether  the  complaint  was  sufficient  to  support  the  judgment,  and  the  appel- 
lants, having  demurred,  admitted  the  truth  of  whatever  was  contained  in  the 
ipUint,  and  nothing  more. 
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The  court  was  satisfied  that  the  promise  to  answer  for  the  debt  of  another^ 
and  the  consideration  for  that  promise,  need  not  be  contained  in  the  same 
paper,  provided  the  signature  of  the  guarantor  be  connected  with  both;  but 
one  or  more  papers  signed  by  the  guarantor  must  show  the  consideration  of 
Ids  guaranty.  Admitting  that  the  names  written  on  the  back  of  the  note 
connected  the  appellants  with  all  that  was  written  on  the  face,  there  was 
■nthing  on  the  face  of  the  note  showing  the  consideration  of  their  guar- 
anty. A  note  imported  consideration  to  the  makeri  but  it  did  not  import  a 
oonsideration  for  a  guaranty  of  its  payment  by  a  third  party.  The  intent  of 
the  statute  seems  to  have  been  that  the  writing  itself,  without  extraneous 
•▼idence,  should  show  the  oonsideration  for  the  guaranty. 

Indobsxr  of,  Nots  bkiobs  Dslttcbt  to  Patbk,  Liabilftt  OF:  See  Moon 
T.  Cro88,  75  Am.  Dec  326,  and  note  collecting  prior  cases;  Bigelow  v.  CoUon, 
74  Id.  633,  and  note. 

Guarantor  of  Note,  whether  EIntftled  to  Notiob  of  Kon-patmenti 
8ee  Brenner  v.  Weaver^  83  Am.  Dec.  444,  and  note. 

CONSIDERATIOM    OF    GUARAIVTT,    WHEN    REQUIRED    TO    BE    EZFRBSSBD  OT 

Writing:  See  Draper  v.  Snow,  75  Am.  Dec.  408,  and  note;  Boberta  v.  Ori»- 
wM,  84  Id.  641.  The  principal  case  is  quoted  in  Houghton  v.  Ely,  26  Wis. 
215,  per  Paine,  J.,  dissenting,  to  the  point  that  the  contract  of  guaranty  must 
be  in  writing,  signed  by  the  party  to  be  charged,  and  must  express  the  con- 
■ideration.  A  mere  indorsement  in  blank  is  not  sufficient^  nor  are  any  wocds 
which  do  not  express  the  consideration  upon  which  the  agreeoMiit  rerti. 
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ri  Mbvada,  497.J 
OrANTOR  ICAT  BjCTOKB  Ck>NyRTAKOB  IN  TrUST  FOR  BENEFIT  OF  GRXDnORE 

if  they  refuse  to  accept  its  terms. 

Brtogation  bt  Grantor  of  Convetancr  in  Trust  for  Brnriit  of 
Creditobs  may  be  Effected,  if  the  creditors  refuse  to  accept  its  terms, 
by  deed,  or  by  procuring  the  trustee  to  reconvey  to  the  trustor  or  to  a 
third  person. 

Third  Mortgagee's  Title  Becomes  Absolute,  and  Second  Mortgaob 
IS  Gut  out,  by  a  purchase  at  a  f oredoeure  sale  under  the  first  mortgage, 
and  obtaining  a  sherifiTs  deed  thereunder.  It  would  be  the  same  thbig 
if  prior  to  the  sale  under  the  first  mortgage  the  third  mortgagee  obtained 
the  legal  titie. 

Action  in  equity.    The  opinion  states  the  facts. 

/.  /.  WiUiams  and  Thomas  E,  Haydoriy  for  the  appellantfl. 

R.  M,  Clarice^  for  the  respondent. 

By  Court,  Beatty,  J.  This  is  an  equity  case  arising  out  of 
ihe  following  state  of  facts:  In  1862,  MUne  and  Chedic  are 
alleged  to  have  been  the  owners  of  a  saw-mill  and  a  large 
tract  of  land  in  Ormsby  County.  January  25, 1862,  Chedio 
mortgaged  his  undivided  interest  to  Jonathan  Wilde  for  ono 
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ihouBand  dollars.  April  30,  1862,  he  gave  a  aeoond  mortgage 
to  plaintiff,  Oibson,  to  secure  a  note  for  one  thoiuiand  dollars^ 
witii  interest  at  ten  per  cent  per  month  from  date. 

May  17,  1863,  Milne  united  in  a  mortgage  to  S.  B.  Martin 
to  secure  seyen  thousand  dollars  and  interest.  This  last 
mortgage  included  not  only  the  mill  and  land  owned  jointly 
or  as  tenants  in  common  by  Milne  and  Chedic,  but  also  the 
separate  homestead  property  of  Chedic.  In  the  summer  of 
1862,  Wilde  commenced  suit  to  foreclose  his  mortgage. 
Judgment  was  had  on  the  26th  of  November,  1862.  Chedio's 
interest  in  the  land  and  mill  property  was  sold  under  Wilde's 
decree,  and  he  became  the  purchaser. 

In  May,  just  before  the  expiration  of  the  six  months  after 
sale,  S.  B.  Martin,  as  a  holder  of  a  subsequent  mortgage,  re- 
deemed the  same  by  paying  the  amount  of  Wilde's  Uen,  with 
lawful  percentage  and  charges.  There  being  no  subsequeni 
redemption  from  him  after  the  expiration  of  more  than  sixty 
days,  he  obtained  a  sheriff's  deed  for  that  interest.  This  deed 
was  dated  in  July,  1863. 

During  the  summer  of  1862,  about  the  time  Wilde  was  in- 
stituting or  prosecuting  his  foreclosure  suit,  Milne  and  Chedic, 
being  greatly  embarrassed,  conveyed  the  mill  property  and 
land  adjacent  to  one  Lewis,  nominally  for  twenty  thousand 
dollars,  but  by  a  verbal  arrangement  between  the  parties  it  was 
agreed  that  Lewis  should  hold  the  land  in  trust  to  pay  certain 
creditors  of  Milne  and  Chedic,  the  expense  of  running  the 
mill,  etc.  (including  a  compensation  agreed  upon  for  his  ser- 
vices); and  after  the  net  profits  of  the  mill  had  paid  these 
debts  of  Milne  and  Chedic,  the  property  to  be  redeeded  to 
them.  Lewis  found  after  accepting  the  deed  that  he  could 
not  execute  the  trust.  Some,  if  not  all,  of  the  creditors  ob* 
jected  to  the  arrangement. 

The  laborers  employed  upon  the  mill  would  not  work  fof 
him.  Lewis,  finding  his  scheme  impracticable,  took  no  stept 
in  executing  the  trust.  It  is  not  shown  that  a  single  one  o( 
the  creditors  for  whose  benefit  in  part  the  trust  was  created 
agreed  to  accept  it,  whilst  some  expressed  their  dissent  in  th* 
most  positive  terms.  Under  this  state  of  things,  the  appellant 
Martin  came  to  Carson  to  look  after  his  interest  in  this  prop* 
erty,  he  having  a  mortgage  for  seven  thousand  dollars  on  th* 
same,  and  a  piece  of  property  belonging  individually  to  Chedic. 
He  applied  to  Lewis  to  know  about  his  interest  or  claim  upon 
the  property.    Lewis  stated  the  circumstances  attending  the 
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execution  of  the  deed  to  himself,  admitted  he  held  the  title  in 
trust  for  Milne  and  Chedio;  that  he  was  unable  to  execute  the 
trust,  and  would  deed  the  land  to  Martin  if  so  requested  by 
Milne  and  Chedic. 

After  some  negotiation  between  the  parties,  it  was  agreed 
that  the  land  should  be  deeded  to  Martin;  that  if  Chedic  or 
his  wife  should  pay  two  thousand  dollars  to  him  within  eight 
months  he  would  credit  the  same  on  his  mortgage,  and  release 
Chedic's  homestead.  Chedic  tried  to  get  him  to  release  the 
homestead  simultaneously  with  taking  the  deed  to  the  mill 
property  and  the  lands; .  but  this  he  refused  to  do,  because  the 
property  for  which  he  was  getting  a  deed  was  not  in  his  opin- 
ion worth  the  full  amount  of  his  mortgage  and  the  prior  liens. 

Upon  this  state  of  facts,  the  referee  who  tried  the  case  found 
that  Martin  took  the  deed  firom  Lewis  subject  to  all  the  trusts 
under  which  Lewis  receiyed  it;  and  that  he,  holding  the  land 
as  trustee  for  Milne  and  Chedic  and  their  creditors,  when  he 
redeemed  from  Wilde,  redeemed  not  for  himself,  but  as  trustee 
for  Milne  and  Chedic  and  their  creditors.  The  referee  held  that 
Martin  took  the  title  to  this  land  as  trustee  for  these  parties, 
because  Lewis  so  held  it,  and  Martin  taking  a  deed  from 
Lewis  with  knowledge  of  the  fact  that  he  held  it  subject  to 
these  trusts  must  also  be  treated  as  holding  under  the  same 
trusts.  The  appellants  contend:  1.  That  the  deed  to  Lewis 
being  absolute  on  its  face,  no  unwritten  parol  evidence  could 
be  introduced  to  show  it  was  in  fact  a  deed  made  in  trust  for 
the  purposes  explained  by  the  parol  eyidence;  2.  That  if  such 
proof  could  be  legitimately  introduced,  still  this  conveyance 
could  not  be  held  to  operate  as  a  deed  in  favor  of  creditors  who 
absolutely  rejected  its  provisions.  The  first  point  it  is  not 
necessary  to  discuss.  We  believe  it  to  be  settled  law  that 
when  a  deed  is  made  in  trust  for  the  benefit  of  creditors,  and 
they  refuse  to  accept  its  terms,  the  party  making  the  convey- 
ance may  revoke  it:  2  Story's  Eq.  Jur.,  sec.  1036  b.  Admitting 
that  this  was  a  trust  deed  to  Lewis  for  the  benefit  of  creditors, 
and  these  creditors  refused  to  accept  of  its  terms,  Milne  and 
Chedic  clearly  had  a  right  to  revoke  it.  That  revocation 
might  have  been  made  by  deed.  It  might  have  been  effected 
by  procuring  Lewis  to  redeed  the  land  direct  to  them,  or  to 
deed  it  to  a  third  party  for  a  consideration  to  be  paid  by  that 
party  to  them.  It  appears  to  us  that  this  was  predsely  the 
nature  of  the  transaction  between  Martin,  Milne  and  ChediOi 
and  Lewis. 
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The  deed  of  Lewis  to  Martin,  made  with  the  assent  of  Mihie 
and  Chedic,  and  upon  a  consideration  passing  between  them 
and  Martin,  operated  as  a  revocation  or  extinguishment  of  the 
trust.  The  creditors  were  not  injured  (at  least  they  had  no 
right  to  complain)  by  this  arrangement,  because  they  had 
either  positively  refused  to  accept  the  terms  of  the  trust,  or 
had  failed  to  give  notice  of  their  acceptance. 

In  either  case,  the  trust  deed  was  revocable  without  consult- 
ing them.  That  it  was  not  the  intention  of  any  of  the  parties 
to  this  transfer  to  Martin  that  he  should  occupy  the  position  of 
trustee  for  the  general  creditors  of  Milne  and  Chedic  is  evi- 
denced by  the  fact  that  in  his  negotiation  with  the  other 
parties  he  refused  to  accept  the  deed  and  release  his  mort- 
gage, because  the  property  was  not  of  sufScient  value  to  pay 
his  debt  and  prior  liens. 

It  is  not  to  be  supposed  he  would  have  accepted  a  position 
of  trustee  which  would  have  put  other  debts  not  then  a  lien 
upon  the  property  (such  as  the  demands  of  mill-hands)  ahead 
of  or  on  the  same  footing  with  his  debt.  The  whole  transac- 
tion indicates  that  Martin  was  desirous  of  obtaining  possession 
of  the  property,  not  as  trustee  for  others,  but  to  make  his  own 
debt  more  secure.  The  other  parties  to  the  deed  were  willing 
to  give  him  that  position  with  whatever  advantage  he  could 
derive  from  Lewis's  deed  upon  consideration  of  his  making  a 
favorable  arrangement  with  Chedic  about  releasing  his  home- 
stead. We  are  of  the  opinion,  then,  that  Martin  did  not  00- 
cupy  the  position  of  trustee  for  the  creditors,  or  any  of  the 
creditors  of  Milne  and  Chedic,  but  that  he  either  stood  as  the 
holder  of  the  fee  of  the  land  for  his  own  use,  and  subject  to 
the  prior  encumbrances,  or  else  he  held  the  position  of  third 
mortgagee,  with  the  equitable  right  to  redeem  the  land  from 
the  prior  mortgagees,  and  hold  it  as  security  for  his  original 
debt  and  his  expenditures  to  redeem  it  from  the  prior  mort- 
gages. In  either  case  his  rights  were  the  same.  If  he  bought 
in  or  paid  off  the  prior  mortgages,  he  had  a  lien  on  the  land 
for  the  amount  thus  expended.  But  if  there  was  a  judicial 
sale  under  the  senior  mortgage  on  the  property,  and  he  pur- 
chased at  that  sale,  or  redeemed  from  one  who  did  purchase, 
and  obtained  a  sheriff's  deed,  that  put  him  in  possession  of  a 
full  and  complete  title  to  the  land,  so  far  as  the  mortgagor  had 
title  when  he  executed  the  mortgage.  This  of  course  cuts  off 
all  junior  mortgages. 

The  cause  is  reversed,  and  the  plaintiff's  bill  will  be  dis- 
missed by  the  court  below. 
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Another  mm  growfaig  not  of  the  tnonotioiii  ol  tliepftrtiM  in  the  prineipAl 
iB  Oibmn  y.  MUn,  1  Nor.  626. 

Rbvocation  of  AastQjntmsrTB  ion  Bsmir  or  GBSDirovts.  —In  England 
it  IB  well  settled  that  a  Tolnntary  asagnmenl  bk  trnst  for  the  benefit  of  cred- 
itors, not  comnranioated  to  them,  and  who  are  not  made  parties  thereto  and 
privy  to  its  ezeoation,  ooDTeys  a  mere  power  or  agency  to  the  aasigneesy 
which  may  be  altered  or  revoked  at  the  pleasure  of  the  assignor:  Note  to 
OaJUeif  Y.  HOhard,  44  Am.  Dec.  426;  2  Perry  on  Trusts,  sec.  693;  Bnrrill  on 
Assignments,  6th  ed.,  sees.  126,  361;  2  Story's  Eq.  Jnr.,  sec  1036  b;  Wolfwpk 
y.  Cottttf,  3  Sim.  14;  S.  C,  3  Mer.  707;  Cfarrard  v.  Lmd  Lauderdaie,  3  Sim.  If 
8.  0.,  2  Boss.  &  M.  461;  Lane  v.  Btuband^  14  Sim.  656;  Acton  v.  Woodgate, 
2  Mylne.&  E.  492;  S.  C,  3  L.  J.  Gh.,  N.  S.,  83;  WUding  t.  BiehanU,  I  GoO. 
C.  0.  666;  S.  C,  14  L.  J.  Ch.,  N.  S.,  211;  Page  ▼.  Brown,  4  Rnss.  6;  8in^ 
numds  t.  Pattea,  2  Jones  &  L.  489;  La  Toik^  ▼.  Barl  qf  Luean,  7  Clark  ft  F. 
772.  At  one  time  it  seems  to  hare  been  thooght  that  a  oommnnioation  by 
the  assignees  to  the  creditors  of  the  fact  of  the  assignment  would  not  dotal 
the  power  of  revocation  by  the  assignor:  See  Cfarrard  ▼.  Lord  Lamderdahf 
mpra;  bnt  the  contrary  opinion  may  now  be  regarded  as  established:  Aekm 
▼.  Woodgate,  nipra;  Or^  ▼.  Bieketta,  7  Hare,  299,  307;  Browne  v.  Camndkk, 
I  Jones  &  L.  606;  Olegg  ▼.  Bees,  L.  R.  7  Gh.  71,  74.  A  verbal  assent  to  tlM 
deed  by  several  of  the  creditors  renders  it  no  longer  revocable  by  the  debtors 
Borland  v.  Binke,  16  Q.  &  713^  721;  and  of  coarse,  where  a  creditor  Is  » 
party  to  the  deed,  the  deed  as  to  him  is  irrevocable:  Madshmon  v.  Stewart,  20 
L.  J.  Gh.  49. 

In  the  United  States,  if  an  assignment  in  trust  for  the  benefit  of  crediton 
be  executed  and  delivered  by  the  assignor,  and  accepted  by  the  «^"g»^,  tiie 
express  assent  of  the  creditors  thereto  is  not  necessary,  but  will  be  presomsd 
where  the  assignment  is  for  their  benefit;  and  the  relation  of  trustee  aad 
cestui  que  trust  between  the  assignee  and  the  creditors  is  at  once  created.  Bat 
it  is  said  that  if  the  assignment  is  directly  to  the  creditors,  the  assent  of  tiie 
creditors  is  then  necessary:  NiooU  v.  Mun^ford,  4  Johns.  Gh.  622;  Ommbiff 
haut  V.  Freeborn,  11  Wend.  241;  Houston  v.  Ifowland,  7  Gill  &  J.  480;  Jams 
V.  Dougherty,  10  Ga.  273.  It  follows  that  not  only  may  the  creditors,  who 
thus  impliedly  assent,  compel  the  execution  of  the  trust,  BeUamy  v.  BeQam^9 
AdmCr,  6  Fla.  62,  Hyde  v.  Olds,  12  Ohio  St.  691,  but  it  wiU  stand  as  agaaml 
the  claims  of  other  creditors:  Bobinaon  v.  Bapelye,  2  Stew.  86,  98;  Khmardr» 
Thompson,  12  Ala.  487;  MaudiinT.  Armistead,  14  Id.  702;  Loekwood  v.  i^ebo% 
16  Id.  294;  Abercrombie  v.  Bradford,  16  Id.  660;  Governor  etc,  v.  CanupbeUt  17 
Id.  666;  Brown  v.  Lyon,  17  Id.  659;  Bvans  v.  £amar,21  Id.  333,  336;  i^onlAi 
V.  Loder,  21  Id.  380;  Bk  parte  Conway,  4  Ark.  302,  360;  Hempstead  v.  Johts- 
ston,  18  Id.  123;  S.  G.,  65  Am.  Dec.  458;  De  Forest  v.  Bacon,  2  Gonn.  688| 
McFerran  v.  DaivU,^0  Ga.  661;  StewaH  v.  HaU,  3  B.  Mon.  218;  Bank  qf 
United  States  v.  Huth,  4  Id.  423,  434;  Behihard  v.  Bank  <if  Kentucky,  6  Id. 
252,  258;  Wiley  v.  CoUins,  11  Me.  193;  Houston  v.  I^owUsnd^  7  OiU  &  J.  480| 
OaUT.  Mensing,  20 Ma  461;  S.  G.,  64  Am.  Dec  197;  ScuUy.  Beeves,  3 N.  J.  Bq. 
84;  S.  G.,  29  Am.  Dea  694;  Cunningham  v.  Freeborn,  11  Wend.  241;  Tennani 
V.  Stonsy,  1  Rich.  Eq.  222;  S.  G.,  44  Am.  Dec  213;  ShpwUh  v.  Cunmngham^ 
8  Leigh,  271;  S.  G.,  31  Am.  Dec  642;  Brooks  v.  Matintry,  11  Wheat.  78; 
Tompkins  v.  Wheeler,  16  Pet.  106;  Brown  v.  Mintum,  2  Gall.  657;  LawreuM 
V.  Davis,  3  McLean,  177;  Halsey  v.  Whitney,  4  Mason,  206,  216;  but  an  as- 
signment will  not  be  upheld  as  against  execution  creditors  who  levied  before 
the  deed  was  accepted  by  the  assignee:  Crosby  v.  Hiilyer,  24  Wend.  280.  U; 
however,  the  aasignnient  is  not  necessarily  beneficial  to  the  credito7a»  their 
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■MOTt  will  not  be  preramed,  bat  must  be  ahown;  m  whitre  it  pcMtponea  the 
time  of  payment  of  their  debts:  Kemp  t.  Porter,  7  Ala.  138;  Ebne»  ▼.  Suther- 
land,  7  Id.  262;  SmUh  r,  Leamtts,  10  Id.  92;  LoekhaH  t.  WpaU,  10  Id.  231; 
&  C,  44  Am.  Dec.  481;  ffodge  ▼.  WyaU,  10  Ala.  271;  Evant  r,  Lamar,  21  Id. 
833,  335;  Shdorer  v.  Lq/Un,  26  Id.  703;  or  where  the  aaaignment  is  conditional 
that  the  assignor  shall  be  released:  McCain  v.  Pickena,  32  Ark.  399;  nor  will 
the  assent  be  presumed  if  the  deed  of  assignment  is  fraudalent:  Tawneend  ▼. 
Harwell,  18  Ala.  301;  Bemung  v.  Nelson,  23  Id.  801;  Ashley'e  AdmW  ▼.  /2o6- 
•iwen,  29  Id.  112;  BaJidum  ▼.  PeO,  22  Tex.  706;  a  C,  76  Am.  Dec  806. 

It  also  results  that  the  assignment  cannot  be  revoked  by  the  assignor,  nor 
annulled  by  the  joint  act  of  the  assignor  and  assignee,  without  the  consent 
of  the  creditors:  Note  to  Oa3;^  v.  Hibbard,  44  Am.  Dea  576;  Burrill  on 
Assignments,  sec.  361;  2  Perry  on  Trusts,  sec.  693;  Lanier  v.  Driver,  24  Ala. 
149;  Ex  parte  Conway,  4  Ark.  302,  359;  Forbes  ▼.  Soannell,  13  Gal.  242;  Browm 
▼.  Chamberlain,  9  Fla.  464,  479;  Sevier  v.  Me  Whoiier,  27  Miss.  442;  ScuH  v. 
Reeves,  3  N.  J.  £q.  131;  S.  C,  29  Am.  Dec.  703;  Alpaugh  ▼.  Boberson,  27  N. 
J.  Eq.  96;  Messonier  v.  Kauman,  3  Johns.  Ch.  3;  Shepherd  v.  McEvers,  4  Id. 
136;  S.  C,  8  Am.  Dea  561;  BHggs  r,  Davis,  20  N.  Y.  15;  S.  C,  75  Aul  Deo. 
363;  Shddon  v.  Smith,  28  Barb.  593;  BeU  v.  Holford,  1  Duer,  58,  78;  WaXher 
T.  Crowder,  2  Ired.  Eq.  478,  485;  Ingram  ▼.  Kirhpalriek,  6  Id.  463;  S.  0.,  61 
Am.  Deo.  428;  SUmpmn  ▼.  Fries,  2  Jones  Eq.  156,  159;  Klapp's  Assignees  t. 
Shirk,  13  Pa.  St  589;  Hall  ▼.  Deaison,  17  Vt.  310,  318;  Oolden's  Appeal,  S 
East.  Rep.  313  (Pa.).  Although  if  the  trustee  in  a  deed  of  trust  for  the 
benefit  of  creditors  quitclaims  aU  his  rights  title,  and  interest  in  the  trust 
estate  to  the  grantor,  the  latter  will  thereby  be  reinTested  with  the  legal  es* 
tate:  Huckabee  v.  Billingsly,  16  Ala.  414;  S.  C,  50  Am.  Dec  183.  In  a  few 
oases,  however,  the  doctrine  is  not  maintained  to  its  full  extent.  Thus  il 
is  held  that  the  assignment  is  not  revocable  after  the  assignee  had  notified 
the  creditors:  Petriken  v.  Davis,  Morris,  296;  nor  after  the  creditors  had 
filed  a  bill  to  enforce  it:  Jones  v.  Dougherty,  10  Ga.  273;  nor  is  the  assign- 
ment revoked  by  the  death  of  the  assignor:  Id.;  Dwighi  v.  Overton,  35  Tex. 
890;  or  by  the  resignation  of  the  assignee:  McFerran  v.  Davis,  70  Oa.  661. 
And  in  Massachusetts,  prior  to  the  act  of  1836,  the  English  rule  was  adopted: 
Widgery  v.  Haskell,  5  Mass.  144;  Stevens  v.  BeU,  6  Id.  339;  May  v.  Wanns- 
macher.  111  Id.  202,  207;  and  see  Ward  v.  Lewis,  4  Pick.  618,  520;  but  th« 
statute  of  1836  conformed  the  law  to  the  general  American  doctrine:  Shal" 
twk  V.  Freeman,  1  Met.  10;  Small  v.  Sproat,  3  Id.  303,  304;  Edwards  v. 
MfkheU,  1  Gray,  239.  In  Tennessee,  also^  it  has  been  held  that  the  assignor 
has  a  power  cl  revocation  before  the  creditors  have  information  of  the  as- 
signment: Qalt  V.  Dtbrell,  10  Yerg.  144,  158;  BoberUon  v.  StMetl,  6  Humph. 
313;  Brevard  v.  Neely,  2  Sneed,  165;  MiUs  v.  Harris,  3  Head,  332;  oompare 
Field  V.  Arrow&mUh,  3  Humph.  442;  a  C,  39  Am.  Pec  185;  Stodxurd  v. 
Stockard's  Adm'r,  7  Humph.  303;  a  C,  46  Am.  Dec  79;  Fmrmati  v.  Fisher^ 
4  Cold.  626;  but  the  creditors  will  be  presumed  to  have  assented  to  the  as- 
signment after  it  comes  to  their  knowledge  The  right  to  revoke  appears 
likewise  to  be  asserted  in  Oamn  v.  Bees,  50  HL  383,  400;  PiU's  Trustees  v. 
VHey,  4  Bibb^  446.  It  has  furthermore  been  said  that  there  must  be  an  as- 
sent, express  or  implied,  by  the  creditor;  and  if  there  has  been  no  express 
assent,  and  there  are  no  faots  from  which  assent  can  be  implied,  the  assign- 
ment must  be  regarded  as  subject  to  the  assignor's  right  of  revocation:  i^e/-- 
son  V.  Dunn,  16  Ala.  601,  619;  Ashley's  AdnCr  v.  Robinson,  29  Id.  112,  124. 
The  assignor's  right  to  correct  a  defective  assignment  by  a  second  assignment 
either  with  or  without  a  reconveyance  to  him  before  the  rights  of  crediton 
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have  become  fixed,  has  also  been  tostained:  Ingraham  ▼.  WJntder^  6  Conn. 
277;  MerriU  ▼.  Engletby,  28  Vt.  150;  Brahe  v,  Eldridge,  17  Wis.  184;  Rumery 
T.  McCuOoch,  54  Id.  565;  Hone  ▼.  Woolaey,  2  Edw.  Ch.  289;  MiOa  ▼.  ArgaU,  6 
Paige,  577,  581;  Jutiand  ▼.  i2a(A6oN«,  39  N.  Y.  369;  Fint  NcUiomlBank  v. 
Hughea,  10  Mo.  App.  7;  Morriton  ▼.  Shutter,  1  Mackey,  190;  and  see  PorUr 
y.  WiUiams,  9  N.  Y.  142;  (Tdtes  v.  Andr€wa,  37  Id.  657;  bat  compare  Mdea{/ 
▼.  Fan  ^run^  37  Barb.  621;  Baker  ▼.  HaHan,  3  Lea,  505;  tZniofi  National 
Bank  v.  ^onik  qf  Camtneree,  94  Id.  271. 

Reyooation  of  Volitntabt  Skttlbments  or  Trusts.  —  While  there  ii  a 
difference  of  opinion,  as  seen  above,  between  the  Rngliah  and  the  Amerioaa 
authorities  as  to  the  power  of  an  assignor  to  revoke  an  assignment  in  trust  for 
the  benefit  of  creditors,  no  snch  difference  exists  as  to  the  power  of  a  settler 
or  trustor  to  revoke  a  voluntary  settlement  or  trust  for  the  benefit  of  a  third 
person.  It  is  well  settled  in  both  countries  that  where  a  voluntary  settle- 
ment or  trust  in  favor  of  a  third  person  is  perfectly  created,  without  the 
reservation  of  a  power  of  revocation,  it  cannot  be  revoked  without  the  con- 
sent of  all  the  parties  in  interest^  nor  wiU  it  be  set  aside  in  the  absence  of 
fraud,  mistake,  or  undue  infiuence:  1  Perry  on  Trusts,  sec  104;  Brodkbank  v. 
Brookbaaik,  1  Eq.  Gas.  Abr.  168,  pi.  7;  ViUers  v.  Beaumont,  1  Vem.  100;  S.  C.» 
1  £q.  Gas.  Abr.  23,  pL  2;  Bale  v.  Newton,  1  Vem.  464;  S.  C,  1  Eq.  Gas.  Abr. 
23,  pi.  3;  Clavenng  v.  Clavering,  2  Vem.  473;  S.  C,  1  Eq.  Cas.  Abr.  24,  pL  6^ 
Broughton  v.  BrougkUm,  1  Atk.  625;  EUiaon  v.  ElSaon,  6  Ves.  656;  Ptdvertqft 
V.  Pulvertqft,  18  Id.  84;  Peire  v.  Etpinaaee,  2  Myhie  &  K.  496;  Bill  v.  Cure- 
ton,  2  Id.  503;  Bycrqft  ▼.  Ckriety,  3  Beav.  238;  Neujton  v.  Askem,  11  Id.  146| 
Smith  V.  Lyne,  2  Younge  &  0.  Ch.  345;  Kekeurich  v.  Mamwng,  1  De  Qex,  M. 
k  G.  176;  Pateraon  v.  Murphy,  11  Hare,  88;  In  re  Way's  Tru$U,  2  De  Gex, 
J.  &  S.  365;  Paul  v.  Paul,  L.  R.  19  Ch.  Div.  47;  Light  v.  SooU,  88  IlL  239; 
HUdrtih  V.  mot,  8  Pick.  293;  SaMmry  v.  BigeJow,  20  Id.  174,  183;  Stone  v. 
HackeU,  12  Gray,  227;  Sherwood  v.  Andreum,  2  Allen,  79;  Folk  v.  Turner, 
101  Mass.  494;  Vmey  v.  AbboU,  109  Id.  300;  SewaU  v.  Boberta,  115  Id.  262; 
Keyee  v.  Carkton,  141  Id.  45;  S.  C,  55  Am.  Rep.  446;  Souverbye  v.  Arden, 
I  Johns.  Ch.  240;  Bufm  v.  Winthrop,  1  Id.  329;  OUehrist  v.  Stevenaon,  9  Barb. 
9;  Bittei^e  Appeal^  SdFtL  St.  9;  Felloum*a  Appeal,  93  Id.  470;  Stonev.  King,  7 
B.  L  358;  S.  0.»  84  Am.  Dec.  557.  It  has  even  been  held  that  where  lands 
are  conveyed  in  tmst  for  the  benefit  of  third  persons,  and  their  children  yet 
onboKiiy  snch  tmst  could  not  be  revoked,  although  the  trustee  and  all  tha 
beneficiaries  in  being  unite  in  reconveying  the  lands  to  the  donor  free  of  tha 
trust:  Isham  v.  Delaware  etc  R.  B.,  11  N.  J.  Eq.  227.  In  Stone  v.  Hacketi, 
eupra,  Bigelow,  J.,  says:  "A  voluntary  gift  or  conveyance  of  property  ia 
tnutf  whan  folly  completed  and  executed,  will  be  regarded  as  valid,  and  its 
provisions  will  be  enforced  and  carried  into  effect  against  all  persons  except 
creditors  or  bona  fide  purchasers  without  notice.  It  is  certainly  true  that  a 
court  of  equity  will  lend  no  assiHtanoe  towards  perfecting  a  v^untary  con- 
tract or  agreement  for  the  creation  of  a  tnist»  nor  regard  it  as  bindUig  sa 
long  as  it  remains  exeontoiy.  But  it  is  equally  true  that  if  such  an  agrea- 
mant  or  contract  be  executed  by  a  conveyance  of  property  in  trusti  so  thai 
nothing  remains  to  be  done  by  the  grantor  or  donor  to  complete  the  transfer 
of  titles  the  relation  of  trustee  and  oesttrf  gM  trmi  is  deemed  to  be  estab- 
lished, and  the  equitable  rights  and  interests  arising  out  of  the  conveyance, 
though  made  without  consideration,  will  be  enforced  in  chancery."  Certaia 
mod^ni  eaaea  seam,  however,  to  legud  daeda  of  trust  to  a  greater  extent  te 
be  undar  the  oontr^  of  the  donors:  See  ConUe  v.  Acworth,  L.  R.  8  Eq.  558; 
WoUaeton  ▼•  Tribe,  L.  B.  9  Eq.  44;  BoeriU  ▼.  Eventt,  L.  R.  10  Eq.  405;  ffaU 
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▼.  ffaO,  L.  R.  14  Eq.  365,  revened  in  L.  R.  8  Ch.  430;  CfarMe^  t.  Mmdy, 
24  N.  J.  Eq.  2243.  It  has  slso  been  held  that  a  purely  Tolnntary  oonTeyanoo 
in  tmst,  intended  to  promote  the  convenienoe  and  protect  the  interests  of 
the  grantor,  and  passing  no  present  interest  to  others,  may  be  reroked  at 
will,  although  the  deed  oontains  no  express  power  of  rsrooation: 
Appeal,  62  Pa.  St.  338;  Bid^s  Appeal,  106  Id.  628. 


Habvby  V.  Sides  Silver  Mining  Company, 

(1  NsvADi^  689.1 

Mbasubb  of  Damage  pob  In jitry  to  Propkrtt  ib  not  Always  Sum  ov 
Money  which  it  would  take  to  repair  the  injury,  or  to  restore  the  prop- 
erty to  the  condition  it  occupied  before  the  injury.  In  those  cases  where 
the  cost  of  restoring  it  to  its  original  condition  will  exceed  its  actual 
▼alue,  the  value  of  the  property,  and  not  the  cost  of  removing  the  in- 
jury, wiU  be  the  proper  measure  of  damage. 

Action  for  damages  for  injaries  to  land.  The  facte  are 
stated  in  the  opinion. 

Perley  and  De  Long,  for  the  appellant 

HiUyer  and  Whitmany  for  the  respondent. 

By  Court,  Lewis,  C.  J.  The  facts  in  this  case  as  presented 
to  us  by  the  transcript  are  substantially  as  follows:  In  July, 
A.  D.  1863,  the  plaintiff  purchased  a  certain  lot  in  the  city  of 
Virginia,  near  the  quartz  lode  claimed  by  the  defendant,  from 
persons  claiming  to  have  located  it  in  1860.  Shortly  after  the 
conveyance  to  him,  he  graded  about  two  thirds  of  it,  and  built 
a  dwelling-houpe  thereon  at  a  cost  of  four  thousand  five  hun- 
dred dollars,  and  inclosed  the  lot  with  a  fence  and  stone  wall. 
That  the  defendant,  whilst  sinking  a  shaft  upon  its  ledge,  de- 
posited from  one  thousand  to  fifteen  hundred  tons  of  earth  and 
rock  on  that  part  of  the  lot  not  graded  or  improved,  broke 
down  the  fence  and  stone  wall,  and  by  turning  water  upon  the 
lot  destroyed  the  plaintiff's  cellar;  by  reason  of  which  he  suf- 
fered an  actual  damage  of  about  $850,  besides  the  loss  of  three 
weeks'  rent  of  his  house,  and  the  use  of  that  portion  of  the 
lot  upon  which  the  earth  is  deposited.  The  plaintiff  claimed 
five  thousand  dollars  damages,  and  recovered  three  thousand 
eight  hundred.  A  motion  for  new  trial  having  been  made  by 
the  defendant  and  granted  by  the  court  below,  plaintiff  ap- 
peals. 

Upon  submitting  the  case,  the  judge  charged  the  jury  thai 
the  true  measure  of  damage  was  the  sum  of  money^  that  it 
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would  require  to  remoye  the  dirt  firom  the  plaintiflTs  lot,  with 
a  reasonable  compensation  for  injury  to  buildings  and  fencing, 
together  with  the  amount  of  rent  which  was  lost  by  reason  of 
the  unlawful  acts  of  defendant. 

If  the  jury  were  misdirected  as  to  the  law  in  this  instruc- 
tion, the  new  trial  was  properly  granted.  Under  some  circum* 
stances  the  instruction  would  perhaps  be  perfectly  correct, 
though  clearly  erroneous  upon  the  facts  as  presented  to  us  in 
thiij  case.  The  measure  of  damage  for  injury  to  property  is 
not  always  the  sum  of  money  which  it  would  take  to  repair 
the  injury,  or  to  restore  the  property  to  the  condition  it  occu- 
pied before  the  injury*.  In  those  cases  where  the  cost  of  re- 
storing it  to  its  original  condition  will  exceed  its  actual  value 
(which  may  often  be  the  case),  the  value  of  the  property,  and 
not  the  cost  of  removing  the  injury  complained  of,  would  be 
the  proper  measure  of  the  damage.  If  the  rule  announced  in 
the  instruction  were  to  be  followed  in  all  cases  of  this  charac- 
ter, the  damage  recovered  might  often  greatly  exceed  the  value 
of  the  property  appropriated  or  trespassed  upon.  In  this  very 
case,  suppose  the  plaintiff  had  no  improvements  on  the  lot, 
and  its  real  value  would  not  exceed  one  thousand  dollars, 
can  it  be  claimed  that  the  plaintiff  would  be  entitled  to  recover 
what  it  would  cost  to  remove  the  earth,  which  would  exceed 
by  two  thousand  dollars  the  actual  value  of  the  entire  lot? 
As  it  is,  had  the  jury  taken  the  highest  cost  estimated  by  the 
witnesses  for  removing  the  dirt,  it  would  have  amounted  in  the 
aggregate  to  six  thousand  dollars,  a  sum  exceeding  the  entire 
value  of  the  property,  whilst  the  plaintiff  continues  in  the  en- 
joyment of  his  dwelling-house  and  two  thirds  of  his  lot,  and 
which  do  not  appear  to  have  suffered  any  permanent  deprecia- 
tion from  the  deposit  of  earth  on  the  rear  of  the  lot.  If  the 
dump-pile  were  a  continuing  injury,  rendering  the  balance  of 
the  lot  less  valuable,  and  the  house  less  convenient,  and  the 
cost  of  removing  the  dirt  would  not  exceed  the  damage  thus 
suffered  by  the  plaintiff,  it  might  have  been  correct  to  charge 
the  jury  that  the  proper  measure  of  damage  would  be  the  cost 
of  such  removal;  but  on  the  other  hand,  if  the  cost  of  remov- 
ing the  earth  would  exceed  the  damage  suffered  by  plaintiff, 
it  would  be  error  so  to  charge  them. 

Where  an  injury  is  done  to  a  building,  as  in  the  case  of 
Walter  v.  Post,  4  Abb.  Pr.  389,  cited  by  counsel  for  appellant, 
the  cost  of  putting  it  in  as  good  condition  as  it  was  before  the 
injury  would  be  the  proper  measure  of  damage,  for  in  most 
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cases  of  the  kind  such  cost  would  in  &ci  be  the  actual  dam- 
age suffered  by  the  complainant;  though  where  there  was  a 
total  destruction  of  a  building  it  was  held  that  the  yalue  of 
the  building,  and  not  the  cost  of  rebuilding  it,  was  the  proper 
measure  of  damage:  Wylie  v.  Smitherman^  8  Ired.  236.  So  in 
Jonu  y.  Ooodayy  8  Mees.  &  W.  146,  the  English  court  of  ex- 
chequer held  that  the  proper  measure  of  damage  in  an  action 
of  trespass  for  entering  upon  the  plaintiff's  close  and  carrying 
away  the  soil  was  the  yalue  of  the  land  remoyed,  and  not  the 
expense  of  restoring  the  premises  to  their  original  condition. 

Though  the  charge  giyen  by  the  court  in  this  cause  might 
be  correct  in  some  cases,  it  is  not  the  rule  where,  as  in  this 
case,  the  cost  of  restoring  the  property  to  its  original  condition 
might  exceed  its  yalue  or  the  actual  damage  sustained  by  the 
plaintiff.    The  new  trial  was  therefore  properly  granted. 

Ordered  accordingly. 


MoGlusky  V.  Gebhausbb. 

[a  Nbtaba,  47.] 

TuJMTm  icAT  PBoyx  THAT  NoTK  QvED  OH  WM  in  the  potteirioii  of  de- 
fendant at  the  time  of  the  trials  without  alleging  that  faot  in  his  oom- 
plaint. 

OwirxB'a  Right  of  AonoH  oh  Notb  is  aa  perfect  if  it  la  in  the  poaaeaaion 
of  defendant  aa  if  it  were  in  hia  own  poaaeaaion,  and  the  faot  of  poaaea- 
aion need  not  be  alleged  in  the  complaint. 

Whxbi  Nots  Sniu>  oh  is  in  Possbssioh  of  PLAiHTDrr,  he  moat  produce 
it»  aa  it  is  the  best  evidence;  bat  if  it  is  in  defendant's  poaaeasion,  and*  he 
fails  to  produce  it*  the  pUdntiff  may  prove  its  execution  and  contenta  by 
aecondsry  evidence. 

Pabtt  need  hot  Plsad  Factt  Which  when  established  haa  no  effect 
whatever  except  to  admit  aecondary  evidence  to  austain  hia  right  of 
action  or  ground  of  defenM. 

Owner  cannot  Maintain  Aoiton  at  Law  upon  a  bill  or  note  payable  to 
bearer,  or  properly  indoraed,  but  lost  before  maturity;  he  is  compelled 
to  apply  to  equity,  stating  the  loss  as  ground  for  relief;  for  as  a  bonaJSde 
holder  of  such  note  taken  in  the  ordinary  course  of  business  would  have 
a  right  of  recovery  on  it»  the  owner  could  not  establish  his  right  of  re- 
covery at  law. 

When  Note  Sited  on  o  in  PoesEsnoN  ov  DEfEHiUNT,  plaintiff's  remedy 
is  complete  at  law. 

Ih  Action  on  Note  Which  ib  or  Possession  of  def endant»  who  is  nofeiiiad 
to  produce  it»  and  fails  or  refuses  to  do  so^  secondary  evidence  of  its  «x»- 
oution  may  be  introduced. 

Judgment  will  not  be  Set  Asmi,  nob  New  Tbial  GBANTBDb  on  tlie 
groond  of  sorpnaa^  when  from  the  appUcaat'a  own  ahowing  it  afpaai* 
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that  if  he  had  not  been  taken  by  snrprise,  the  result  would  not  hare  been 

different^  or  that  the  restilt  of  a  second  trial  will  be  diffisrent. 
JiTDGMKNT  WILL  NOT  BE  RsYSBSSD  for  Want  of  findings  of  fact  not  ezoeptad 

to  in  the  trial  oonrt. 
Kiw  Trial  will  not  bb  Grantbd  on  gronnd  of  newly  disoorered  evidenea 

when  such  evidence  will  not  change  the  result. 

The  opinion  contains  the  facts. 

Pitzer  and  Keysevy  for  the  appellant. 

Lansing,  and  Campbell  and  Seely,  for  the  respondent. 

By  Court,  Lewis,  C.  J.  The  first  question  naturally  pre- 
sented upon  the  record  in  this  cause  arises  upon  the  admis- 
sion of  evidence  at.  the  trial  to  prove  that  the  note  sued  on 
was  in  the  possession  of  the  defendant  at  the  time  of  the  trial, 
the  appellant  claiming  that  as  there  was  no  allegation  of  that 
fact  in  the  complaint,  no  evidence  could  properly  be  intro- 
duced to  establish  it.     In  this  he  is  clearly  in  error. 

Such  an  allegation  would  have  been  entirely  unnecessary. 
The  gist  of  the  action  is  the  ownership  of  the  note,  and  not  its 
possession.  Though  it  be  in  the  defendant's  possession,  if  the 
plaintiff  be  the  owner,  his  right  of  action  is  as  perfect  as  if  it 
were  in  his  own  possession;  and  unless  the  defendant  deny  its 
execution,  it  would  be  unnecessary  to  introduce  it  in  evidence 
at  the  trial.  If  the  right  of  action  would  be  complete  and 
perfect  in  the  plaintiff  notwithstanding  the  note  be  in  the 
possession  of  the  defendant,  we  see  no  necessity  for  an  allega- 
tion of  that  fact  in  the  complaint.  In  pleading,  it  is  only 
necessary  to  allege  those  facts  which  constitute  the  plaintiff's 
cause  of  action  or  the  defendant's  ground  of  defense.  In  an 
action  upon  a  promissory  note,  the  fact  that  it  is  in  the  pos- 
session of  the  defendant  is  in  no  wise  material  to  the  plaintiff's 
right  of  recovery. 

It  merely  changes  the  character  of  the  evidence  which  he 
will  have  to  produce  to  establish  the  execution  of  the  instru- 
ment. 

If  it  be  in  his  own  possession,  the  note  itself  is  the  best  evi- 
dence, and  he  would  be  required  to  produce  it;  but  if  it  be 
in  the  defendant's  possession,  and  he  fails  to  produce  it,  the 
plaintiff,  is  permitted  to  prove  its  execution  and  contents  by 
secondary  evidence. 

Upon  the  rule  contended  for  by  the  appellant,  secondary 
evidence  of  the  contents  of  a  written  instrument  could  never 
be  introduced,  though  the   destruction   of  the   original  be 
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pioven,  unless  its  destmction  or  loss  be  specially  pleaded. 
We  know  of  no  rule  which  requires  a  party  to  plead  a  fiict 
which  when  established  has  no  effect  whateyer  except  to  ad* 
mit  secondary  evidence  to  sustain  his  right  of  recovery  or 
ground  of  defense.  There  is  a  material  distinction  between 
the  case  where  the  party  suing  had  lost  a  negotiable  promis- 
sory note  before  maturity  which  was  properly  indorsed,  and 
the  case  where  it  is  in  the  possession  of  the  maker,  or  the 
party  against  whom  the  suit  is  brought.  When  a  note  or  bill 
payable  to  bearer  or  properly  indorsed  was  lost  before  matu- 
rity, it  was  formerly  held  that  the  owner  could  not  maintain 
his  action  upon  it  at  all  in  a  court  of  law,  but  was  compelled 
to  make  application  to  the  courts  of  equity  for  relief,  for  as  a 
bona  fide  holder  of  such  lost  note  taken  in  the  ordinary  course 
of  trade  would  have  a  right  of  recovery  on  it,  it  would  be 
impossible  for  him  who  had  lost  it  to  establish  his  right  of 
recovery. 

In  equity,  he  who  had  lost  a  note  might  recover;  but  to  entitle 
him  to  the  aid  of  equity,  it  was  necessary  to  set  forth  the  loss 
of  the  note  in  his  bill,  because  a  court  of  equity  will  only  lend 
its  aid  in  those  cases  where  there  is  not  an  adequate  remedy 
at  law.  If  the  note  were  in  the  possession  of  the  plaintiff,  his 
remedy  would  be  complete  in  a  court  of  law.  Hence  the  alle- 
gation of  its  loss,  because  necessary  to  bring  the  plaintiff  within 
the  pale  of  equity  jurisdiction.  But  where  the  note  was  in  the 
possession  of  the  defendant,  we  apprehend  it  has  never  been 
held  that  the  plaintiff  was  compelled  to  resort  to  equity  for 
relief,  or  to  allege  the  fact  that  the  note  was  not  in  his  own 
possession.  We  think  it  has  always  been  held  that  this  remedy 
is  complete  at  law:  Chitty  on  Bills,  801. 

By  the  practice  under  the  code,  if  the  plaintiff  wishes  the 
note  produced  at  the  trial,  the  proper  practice  would  be  to 
notify  the  defendant  to  produce  it;  and  if  he  fails  or  refuses  to 
do  so,  secondary  evidence  of  its  execution  may  be  introduced: 
Civil  Practice  Act,  sec.  394.  There  was  no  error,  therefore,  in 
admitting  proof  of  the  fact  that  the  note  was  in  the  possession 
of  the  defendant. 

The  second  point  made  by  appellant  is,  that  the  evidence 
thus  introduced  operated  as  a  surprise  upon  him. 

If  in  fact  the  note  was  not  in  his  possession,  he  may  well 
have  complained  of  having  been  taken  by  surprise  by  the  evi« 
dence  of  the  plaintiff,  for  the  general  presumption  is,  that  the 
note  sued  on  is  in  possession  of  him  who  brings  the  actioo 
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upon  it;  and  if  the  defendant  had  not  convinced  us  by  his  own 
showing  that  a  new  trial  would  probably  produce  no  different 
result,  we  would  have  no  hesitation  in  saying  that  it  should 
have  been  granted.  But  the  evidence  which  the  defendant 
presents  to  us,  and  which  he  claims  might  have  been  produced 
at  the  first  trial  had  he  supposed  the  plaintiff  intended  to 
prove  that  the  note  was  in  his  (defendant's)  possession,  should 
not  have  the  slightest  weight  in  overcoming  the  case  made  out 
by  the  plaintiff,  and  we  think  could  not  possibly  produce  a 
different  result  in  another  trial.  The  case  made  out  by  the 
plaintiff  was,  that  on  or  about  the  twentieth  day  of  April,  1864, 
in  the  city  of  Virginia,  the  defendant  executed  and  delivered 
ihe  note  in  question  to  him.  None  of  his  witnessies  swear  posi- 
tively as  to  the  precise  day  of  its  execution  and  delivery.  The 
proof  which  the  defendant  failed  to  produce  at  the  trial,  and 
which  he  offers  to  present  if  a  new  trial  be  granted,  simply 
goes  to  prove  that  on  the  twentieth  day  of  April,  A.  D.  1864, 
he  was  not  in  the  city  of  Virginia.  This  is  the  only  material 
£Act  sworn  to  by  any  of  the  witnesses  whose  affidavits  were 
presented  on  the  motion  in  the  court  below. 

That  fact  if  conclusively  established  would  not  even  tend  to 
defeat  the  plaintiff's  case,  or  to  contradict  the  testimony  of  any 
of  his  witnesses. 

It  is  just  as  probable  from  the  evidence  of  the  plaintiff  that 
the  note  was  executed  and  delivered  on  the  19th  or  21st  as  on 
the  20th. 

The  proof,  therefore,  that  the  defendant  was  not  at  Virginia 
on  the  20th  could  have  little  or  no  weight  in  overcoming  the 
case  made  out  by  the  plaintiff.  Had  the  precise  day  and 
place  been  positively  fixed  by  him,  evidence  tending  to  show 
the  defendant  was  not  at  that  place  upon  the  day  fixed  would 
doubtless  have  some  weight  in  overcoming  the  plaintiff's  proof. 
But  in  this  case  no  precise  day  is  fixed.  To  set  aside  a  judg- 
ment and  order  a  new  trial  when  by  his  own  showing  the  sur- 
prise of  which  the  defendant  complains  resulted  only  in  de- 
priving him  of  the  opportunity  of  introducing  evidence  which 
would  be  no  defense  to  the  plaintiff's  right  of  recovery,  or  tend 
to  disprove  his  case,  would  be  clearly  erroneous. 

Usually  when  a  judgment  is  set  aside  or  a  new  trial  is 
granted,  it  is  for  the  purpose  of  correcting  some  error  or  irreg- 
ularity committed  at  the  former  trial,  by  which  the  rights  of 
the  party  making  the  application  were  prejudiced,  or  to  relieve 
him  from  an  injury  resulting  from  such  surprise  as  could  not 
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have  been  guarded  against  by  ordinary  prudence.  If  it  ap- 
pears that  a  party  has  suffered  no  injury  firom  the  irregularity 
or  surprise  complained  of,  the  courts  have  uniformly  refused 
to  award  a  new  trial.  So  it  is  also  denied  when  it  is  evident 
that  a  second  trial  will  not  or  should  not  change  the  result. 
When,  therefore,  an  application  is  made  to  set  aside  a  judg- 
ment on  the  ground  of  surprise,  and  it  appears  from  the  appli- 
cant's own  showing  that  if  he  had  not  been  taken  by  surprise, 
the  result  would  not  have  been  dilBferent, — or  at  least  unless  it 
appears  that  the  result  of  a  second  trial  will  probably  be  dif- 
ferent, a  new  trial  should  not  be  granted:  3  Graham  and  Water- 
man on  New  Trials,  968,  969. 

It  is  also  urged  by  the  appellant  that  the  judgment  should 
be  reversed  because  the  court  below  failed  to  find  whether  or 
not  a  certain  judgment  obtained  by  the  plaintiff  against  the 
defendant  in  the  month  of  January,  A.  D.  1865,  constituted  a 
bar  to  the  present  action.  The  record  does  not  show  that  this 
fact  was  called  to  the  attention  of  the  court  below,  or  that  any 
exception  was  taken  to  that  failure  on  the  part  of  the  court. 

When  an  exception  is  not  taken  in  such  case,  the  judgment 
will  not  be  revised.  Section  2,  page  394,  statutes  of  1864-66, 
explicitly  provides  that  "  in  cases  tried  by  the  court  without 
a  jury,  no  judgment  shall  be  reversed  for  the  want  of  a  finding 
of  the  facts,  unless  exceptions  be  made  in  the  court  below  to 
the  finding  or  to  the  want  of  finding."  Upon  this  point,  there* 
fore,  we  cannot  reverse  the  judgment. 

As  to  the  newly  discovered  evidence,  we  have  already  shown 
that  it  is  not  of  that  character  which  would  be  likely  to  change 
the  result  of  the  first  trial. 

And  unless  it  be  probable  that  the  newly  discovered  evidence 
will  produce  a  different  result,  a  new  trial  should  not  be 
granted:  3  Graham  and  Waterman  on  New  Trials,  1043. 

The  judgment  of  the  court  below  must  therefore  be  af- 
firmed, and  it  is  so  ordered. 


Upon  Proof  of  Loss  of  Note,  action  on  it  may  be  maintained  at  Uwi 
Moore  v.  Fail,  66  Am.  Dec.  297,  and  note;  if  the  note  is  not  negotiable  of 
has  not  been  negotiated:  limvley  v.  Ball,  15  Id.  266;  Ouxndron  ▼.  Hunt,  20  Id. 
60;  contra:  Edioarda  v.  McKet,  13  Id.  474. 

In  Suit  is  Eginrr  on  Lost  Note,  proof  of  the  Iobb  most  be  made:  TVm- 
pU  V.  Oove,  74  Am.  Dec.  320,  and  note. 

New  Trial  will  not  be  Granted  when  verdict  on  retrial  must  be  tlit 
■ame,  although  the  court  may  have  committed  error:  JiieConneU  v.  Kibb$,  85 
Am.  Dea  265,  and  note;  Brown  v.  Bowen,  86  Id.  406. 
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J0I>OMX2(T  WTLL  NOT  BE  RxYKBSBD  for  Want  of  fiikdingB  of  fact  when  ob- 
jection thereto  ia  not  made:  McKeon  y.  McDfrmoU,  83  Am.  Dec.  86;  Warrm 
T.  QvUl,  9  Nov.  263;  Carpenter  ▼.  Warner,  38  Ohio  St.  420,  both  the  latter 
eiting  the  principal  case. 

Newlt  Disoovb&kd  Evidxmcb  is  not  Obound  for  a  new  trial,  if  it  would 
not  change  or  modify  the  result:  Teal  ▼.  States  68  Am.  Deo.  482,  endnote  488L 


McDonald  v.  Peescott  and  Clark. 

[2  Nkyaoa,  109.1 

No  Prbsumftion  is  Mads  in  Fayob  of  the  joriediction  of  justices'  oonrti^ 
or  courts  of  inferior  jurisdiction. 

Mbbb  Rbcttal  in  J(7£mcE*s  Judgment  that  summons  was  duly  served  la 
not  sufficient  to  establish  juriBdiction,  and  in  such  case  the  party  claim- 
ing under  the  judgment  must  produce  the  summons  and  return  thereon, 
together  with  the  transcript  of  the  justice's  docket,  to  show  jurisdio* 
tion. 

Constable's  Sale  mat  be  Collateballt  Attacked  by  showing  that  the 
certificate  of  sale  falsely  states  the  particular  property  sold. 

OmoEB  MAY  Generally  Justify  under  Execution  regular  on  its  face, 
but  he  must  show  both  judgment  and  execution,  when  he  levies  on  prop- 
erty which  has  been  sold  by  defendant  in  execution,  so  as  to  make  the 
sale  good  as  between  him  and  his  vendee,  but  not  good  as  against  oredi- 
tors,  as  where  thore  has  been  a  bona  fide  sale  but  no  delivery. 

The  opinion  states  the  facts. 

McRae  and  RhodeSy  for  the  appellants. 

By  Court,  Beatty,  J.  This  was  an  action  instituted  to  re- 
cover certain  personal  property.  Plaintiff  alleges  that  prior 
to  and  on  the  10th  of  October,  1865,  he  was  the  owner  of  and 
in  the  possession  of  certain  chattels;  that  on  that  day  they 
were  taken  out  of  his  possession  by  defendants. 

Defendants,  for  answer,  first,  deny  that  plaintiff  was  the 
owner  of  the  goods  sued  for  on  the  day  stated,  or  on  any  other 
day;  secondly,  defendants  aver  that  the  goods  in  'controversy 
were  the  property  of  the  Sheba  company,  and  justified  the 
taking  under  an  execution  sued  out  from  the  district  court  of 
Humboldt  County  against  said  company;  thirdly,  defendants 
say  that  if  plaintiff  ever  had  any  possession  of  the  chattels  in 
dispute,  it  was  obtained  by  fraud  and  collusion.  Then  follow 
certain  averments  setting  out  the  particulars  of  the  alleged 
fraud,  showing  that  plaintiff's  only  claim  to  the  property  was 
under  a  sale,  or  a  pretended  sale,  made  by  a  constable,  in  pur* 
suance  of  certain  alleged  fraudulent  schemes;  and  winding 
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up  with  an  allegation  that  the  property  in  dispute  was  not 
sold  by  the  constable,  but  that  he  made  a  false  and  frauda* 
lent  certificate  of  purchase  to  plaintiff,  including  this  prop- 
erty, and  that  the  property  was  never  delivered  to  plaintiff, 
but  remained  in  possession  of  the  Sheba  company. 

The  plaintiff  moved  to  strike  out  all  that  part  of  the  answer 
which  relates  to  the  alleged  fraudulent  doings  of  plaintiff,  the 
constable,  etc.  This  motion  was  sustained,  and  the  parties 
then  went  to  trial. 

The  plaintiff,  to  prove  his  right  to  the  property,  introduced 
a  judgment  entered  by  a  justice  of  the  peace  in  Star  township 
in  favor  of  Edward  Jones  against  the  Sheba  company,  the  exe- 
cution issued  thereon,  the  return  of  the  officers  on  the  execu- 
tion, and  the  officer's  certificate  of  sale,  showing  a  sale  to 
himself  of  the  property  now  in  dispute. 

The  defendants  objected  to  this  testimony,  on  the  ground 
that  there  was  nothing  in  the  transcript  from  the  justice's 
docket  showing  that  the  Sheba  company  had  ever  been  served 
with  summons,  or  that  the  justice  had  jurisdiction  of  the  case. 
This  objection  we  think  well  taken. 

There  is  a  recital  in  the  transcript  from  the  justice's  docket 
to  this  effect:  '^  Summons  issued,  returnable  August  17,  A.  D. 
1865,  at  11^  o'clock,  a.  m.  August  15,  1865."  ''  Summons  in 
the  above  case  duly  served,  returned,  and  filed,  August  17, 
1865, 12^  o'clock,  a.  m." 

Nothing  is  presumed  in  favor  of  the  jurisdiction  of  courts  of 
limited  jurisdiction.  The  recital  that  the  simimons  was  duly 
served,  without  stating  the  facts  as  to  how,  when,  or  where  it 
was  served,  is  not  sufficient.  It  is  merely  the  opinion  of  the 
justice  that  the  service  was  sufficient.  Possibly  a  court  of 
superior  jurisdiction  might  if  the  facts  were  before  it  hold 
otherwise. 

There  was  no  appearance  of  the  Sheba  company.  Default 
was  taken  against  that  company. 

We  cannot  under  such  circumstances  presume  the  justice 
had  jurisdiction:  Lowe  v.  Aleocander,  15  Gal.  296. 

The  summons  and  return  thereon  should  have  been  pro- 
duced with  the  transcript  to  show  jurisdiction.  It  was  error 
to  admit  the  evidence  as  offered. 

Defendants  also  offered  to  show  that  the  constable  did  not 
iell  the  property  in  dispute  at  the  constable's  sale,  although 
the  certificate  of  sale  stated  that  he  had  sold  this  property  to 
plaintiff. 
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The  court  ruled  this  evidence  out,  on  the  ground  that  the 
defendants  could  not  attack  the  constable's  sale  collaterally. 

As  we  understand  the  offer,  it  was  to  prove  the  constable 
never  did  offer  this  particular  property  for  sale.  This  was 
legitimate  evidence.  Supposing  the  constable's  sale  to  have 
been  a  regular  one  on  a  valid  judgment,  plaintiff  only  got 
title  to  the  property  really  sold  to  him  by  the  officer.  The 
constable's  certificate  could  not  make  a  title  to  plaintiff  for 
property  that  he  never  sold  him.  We  know  of  no  rule  of  law 
which  would  estop  a  party  from  inquiring  whether  such  cer- 
tificate contains  the  truth  or  a  falsehood.  It  was  error  to  re- 
fuse to  admit  this  evidence.  In  this  case  it  was  a  pertinent 
inquiry  as  to  whether  the  property  really  was  sold  by  the  con- 
stable,  or  whether  it  was  through  fraud,  ignorance,  or  mistake 
inserted  in  the  certificate  as  having  been  sold,  when  in  reality 
it  never  was. 

We  are  inclined  to  the  opinion  that  the  court  erred  in 
striking  out  a  part  of  the  defendants'  answer.  The  answer, 
however,  is  rather  defective,  and  we  would  suggest  an  amend- 
ment before  this  case  is  retried.  The  answer  would  have  been 
more  perfect  if  in  addition  to  the  execution  it  had  alleged  a 
good  and  subsisting  judgment  against  the  Sheba  company. 
It  fails  also  to  show  that  defendants  or  either  of  them  was  an 
officer. 

An  execution  regular  on  its  face  will  sometimes  justify  the 
officer;  but  when  an  officer  levies  on  the  property  which  has 
been  sold  by  the  defendant  in  execution  in  such  a  way  as  to 
make  the  sale  good  as  between  him  and  his  vendee,  but  not 
good  against  creditors  (as,  for  instance,  where  there  has  been 
a  bona  fide  sale,  but  no  delivery),  the  officer  must  show  not 
only  an  execution,  but  a  judgment. 

The  judgment  is  reversed,  and  remanded  for  further  pro- 
ceedings, with  leave  to  defendants,  if  they  desire  it,  to  amend 
their  answer. 


KoTHmo  IS  F&isvMXD  nr  Favob  of  JumaDionoir  of  a  Jiutioe  of  th# 
peace;  it  must  be  aflSnnatiTaly  shown:  Spear  ▼.  Oarier,  48  Am.  Deo.  688;  end 
the  lame  role  preraiU  as  to  all  oonrts  of  inferior  jurisdiction:  Root  ▼.  Me^ 
Ferrm,  75  Id.  49,  and  note  62.  Recitals  in  the  decrees  of  nioh  courts  do  not 
^ye  jurisdiction:  SaUoMtaU  ▼.  Rik^,  65  Id.  834. 

iBSBQTTLABizm  Df  JiTDioiAL  SaIiIS  Cannot  he  taken  advantage  of  ool- 
laterally,  bat  most  be  attacked  directly:  Beed  ▼.  AutUn,  45  Am.  Dec  886| 
Bigg  y,  CooK  46  Id.  462;  LcMmm  ▼.  Jordan,  70  Id.  596.  And  as  to  parol 
froof  to  show  what  property  was  adid»  see  OkaaUen  r.  PkOUpe,  69  Id.  79(K 
and  note. 
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Ownaaa,  hat  Jusimr  uvbkb  Wbit  RsoxtiiAB  vfoh  its  Faos:  BUtinfft  y, 
BtMett,  62  Am.  Deo.  330;  KenisUm  y.  LUUe,  64  Id.  297;  IRnery  ▼.  Hti^goodp 
60  Id.  459,  and  notes  to  these  caies.  He  need  not  show  the  Judgment:  Far* 
ley  y.  Lea,  32  Id.  680,  and  note  683. 
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[2  NlTADA,  128.J 

OoiDiiAniT  nr  AonoN  on  Promissost  Notbs,  whioh  sets  them  oat  in  fnl]» 
and  shows  the  execution,  deliyeiy,  maturity,  and  ownership  of  thein,  and 
that  there  is  a  certain  sum  "  due,  owing,  and  payable  "  thereon,  is  soffi- 
ciant  without  a  direct  allegation  of  non-payment. 

OOBBBOTNISS    OF    CoST  BiLL    CANNOT    BE    REVIEWED    UPON    AfFKAL   whsB 

there  is  no  statement  or  bill  of  exceptions,  and  the  appeal  is  simply  from 
the  judgment,  which  shows  no  irregularity  in  the  allowance  of  costs. 

MonoN  TO  Strzilb  out  Cost  Bill,  made  long  after  the  appeal  is  perfected, 
cannot  be  reviewed  upon  an  appeal  from  the  judgment,  as  the  cost  bill  \m 
no  part  of  the  judgment  roll. 

Mistake  in  Amount  ior  Which  Jubokent  should  be  Rendered  should 
be  corrected  by  motion  in  the  lower  court,  and  cannot  properly  be  raised 
on  appeal  for  the  first  time.  The  court,  however,  in  this  case  deemed  it 
their  duty  to  correct  the  error,  but  imposed  appeal  costs  upon  appel- 
lant. 

Action  on  promissory  notes  stated  in  full  with  other  flEU^ts 
in  the  opinion.  The  facts  as  to  the  cost  bill,  as  found  in  the 
opinion  by  Beatty,  J.,  and  given  post^  are  substantially  as  fol- 
lows. On  December  18,  1865,  judgment  was  ordered  entered 
for  plaintifif  as  prayed  for  in  his  complaint.  On  the  next 
day,  and  before  judgment  was  formally  entered,  an  order  was 
made  staying  proceedings  for  ten  days  to  enable  defendants 
to  perfect  an  appeal.  On  December  28, 1865,  notice  of  appeal 
was  served  and  filed.  On  the  next  day,  the  judgment  was  en- 
tered, and  an  undertaking  on  appeal  filed.  On  December  26« 
1865,  plaintiff  filed  his  cost  bill  in  the  sum  of  $194.75,  which 
was  included  in  the  judgment,  entered  on  December  29th. 
On  January  8,  1866,  defendants  gave  notice  of  intention  to 
strike  out  the  cost  bill,  and  upon  the  motion  being  made,  the 
court  refused  to  strike  it  out. 

Brumfieldj  for  the  appellants. 
Atwater^  for  the  respondent 

By  Court,  Lewis,  C.  J.  The  complaint  in  this  action  was  in 
the  following  form:  — 

^' John  Howard,  the  plaintiff,  complains  of  the  defendants^ 
John  Richards  and  Elias  Richards,  and  for  his  cause  of  com- 
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plaint  allegeB  that  heretofore,  to  wit,  on  the  nineteenth  day 
of  February,  A.  D.  1864,  the  said  defendants  made,  executed, 
and  delivered  to  the  plaintiff  their  promissory  notes  in  writing, 
of  which  the  following  are  copies: — 

"Nevada  Territory,  Douglas  County, 

"February  19,  1864. 

"$1,000.    On  the  first  day  of  November  next,  for  value 

received,  we  promise  to  pay  John  Howard,  or  bearer,  the  sum 

of  one  thousand  dollars  in  good  lawful  money  of  the  United 

States  of  America.  "John  Richards, 

"Elias  Richards. 

"Douglas  County,  February  19,  1864. 
"$1,000.    On  the  first  day  of  May,  A.  D.  1865,  for  value 
received,  we  promise  to  pay  John  Howard,  or  bearer,  the  sum 
of  one  thousand  dollars  in  good  and  lawful  money  of  the 
United  States  of  America.  "John  Richards, 

"Elias  Richards. 

"That  said  notes  are  long  past  due,  that  the  plaintiff  is  now 
the  legal  holder  and  owner  thereof,  and  that  there  is  due  and 
owing  and  payable  thereon  from  the  defendants  to  this  plain- 
tiff the  sum  of  $2,333,  for  which  sum  the  plaintiff  prays  judg- 
ment against  said  defendants,  together  with  the  costs  of  this 
action." 

To  this  complaint  the  defendants  interpose  a  general  de- 
murrer, which  was  overruled  by  the  court  below;  and  upon  the 
refusal  of  the  defendant  to  answer,  judgment  was  rendered  in 
favor  of  plaintiff  in  accordance  with  the  prayer  of  his  com- 
plaint, from  which  the  defendants  appeal. 

It  is  argued  here  that  the  complaint  is  defective  in  not 
alleging  the  non-payment  of  the  notes,  and  for  that  reason  the 
demurrer  should  have  been  sustained. 

In  our  judgment,  the  complaint  is  sufficient,  though  it  would 
have  been  a  much  better  pleading  had  it  contained  a  direct 
and  positive  allegation  of  non-payment.  By  the  rules  of  plead- 
ing which  have  grown  up  under  the  code  of  procedure  or  prac- 
tice act,  all  of  the  mere  formal  parts  of  pleadings  which  the 
common  law  required  are  dispensed  with,  and  nothing  is  now 
required  but  a  concise  statement  of  the  facts  necessary  to  be 
proven  to  entitle  the  party  plaintiff  or  defendant  to  the  relief 
claimed.  A  complaint  is  sufficient  if  it  contains  a  clear, 
positive,  and  direct  statement  of  facts  which  if  proven  will 
entitle  the  plaintiff  to  the  relief  which  he  seeks. 
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This  compIaiDt  certainlj  contains  allegations  of  all  the  prin* 
cipal  facts  which  it  would  be  necessary  to  establish  to  author- 
ize a  recoyery, — the  execution  and  delivery  of  the  notes,  the 
maturity,  the  ownership  of  the  plaintiff,  and  that  at  the  time 
of  bringing  the  action  there  was  ^'due,  owing,  and  payable'^ 
thereon  a  certain  sum  of  money.  The  establishment  of  these 
facts  would  have  entitled  the  plaintiff  to  judgment  for  the 
amount  due  on  the  notes.  But  it  is  said  in  the  statement  that 
there  is  a  certain  sum  ^^due,  owing,  and  payable"  on  them  is 
not  a  sufficient  allegation  of  non-payment. 

It  is  provided  by  section  70  of  the  practice  act  that  "in  the 
construction  of  a  pleading  for  the  purpose  of  determining  its 
effect,  its  allegations  shall  be  literally  construed,  with  a  view 
to  substantial  justice  between  the  parties";  and  section  37 
declares  that  "all  forms  of  pleadings  in  civil  actions,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  shall  be  deter- 
mined, shall  be  those  prescribed  by  this  act."  When  tested 
by  the  rule  that  pleadings  must  be  liberally  construed,  with 
a  view  to  substantial  justice  between  the  parties,  we  could 
scarcely  say  in  a  case  of  this  kind,  where  the  notes  are  fully 
set  out,  and  the  complaint  shows  the  execution,  delivery, 
maturity,  and  ownership  of  them,  that  the  statement  that 
there  is  a  certain  sum  "due,  owing,  and  payable"  thereon  is 
not  a  sufficient  allegation  of  non-payment.  Indeed,  the  law 
presumes  the  non-payment  from  the  fact  that  they  remain  in 
the  possession  of  the  plaintiff.  It  is  somewhat  like  the  pre- 
sumption of  law  that  bills  and  notes  are  founded  upon  a  suffi- 
cient consideration,  and  hence  it  is  entirely  unnecessary  to 
allege  a  consideration  in  an  action  upon  such  instruments; 
and  yet  a  complaint  upon  any  other  species  of  simple  con- 
tracts must  show  the  consideration  upon  which  it  is  foundedi 
or  it  will  be  radically  defective. 

In  the  case  of  Alien  v.  Pattersony  7  N.  Y.  476  [67  Am.  Dec. 
642],  it  was  held  that  a  complaint  was  sufficient  which  in  sub- 
stance stated  that  the  defendant  was  indebted  to  the  plaintiff 
in  a  certain  sum  of  money  for  goods,  wares,  and  merchandise 
sold  and  delivered  to  the  defendant  at  his  request  on  the  first 
day  of  May,  1849,  at  the  city  of  Buffalo;  that  the  items  of  ac- 
count were  twenty  in  number;  and  then  concluding  as  follows: 
"And  the  plaintiffs  say  that  there  is  now  due  them  from  the 
defendant  the  simi  of  $371.01,  for  which  sum  the  plaintiffs  de« 
mand  judgment."  It  has  been  said  in  some  of  the  subsequent 
oases  in  New  York  that  this  oomplaint  was  not  an  authority  as 
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to  the  fitandard  of  definiteness  and  certainty  required  in  plead- 
IngSy  but  it  was  not  considered  so  defective  as  to  warrant  the 
court  in  slistaining  the  general  demurrer  interposed  to  it.  Nor 
does  the  case  of  Allen  v.  Patterson^  6upra,  come  within  section 
162  of  the  New  York  code,  which  provides  that  in  actions  upon 
written  instruments  for  the  payment  of  money,  it  shall  be 
sufficient  to  set  out  a  copy  of  such  instrument,  and  then  state 
that  there  is  a  certain  sum  of  money  due  thereon,  because 
that  was  not  an  action  brought  on  a  ynitten  instrument. 

Appellant  claims  that  the  case  of  California  State  Tele- 
graph Co.  V.  Patterson,  1  Nev.  150,  sustains  his  view  of  the 
complaint  in  this  case.  In  that  case,  we  merely  held  that  the 
fiicts  upon  which  the  plaintiff  was  entitled  to  recover  should 
be  stated, — that  it  was  not  sufficient  merely  to  state  conclu- 
sions of  law.  But  where  all  the  facts  necessary  to  constitute 
a  cause  of  action  are  alleged,  as  in  this  case,  we  did  not  hold 
that  a  statement  of  a  conclusion  of  law  would  vitiate  the 
pleading.  We  conclude  that  the  complaint  is  sufficient,  and 
that  the  demurrer  was  therefore  properly  overruled. 

As  to  the  question  raised  upon  the  cost  bill,  we  are  unable 
to  perceive  how  it  can  be. reviewed  upon  this  appeal.  There 
is  no  jstatement  or  bill  of  exceptions.  The  appeal  is  simply 
from  the  judgment,  which  shows  no  irregularity  in  the  allow- 
ance of  costs.  The  motions  made  by  the  appellant,  long  after 
the  appeal  was  perfected,  to  strike  out  the  cost  bill,  cannot  be 
reviewed  upon  an  appeal  from  the  judgment.  The  cost  bill  is 
no  part  of  the  judgment  roll,  and  is  not  properly  before  us; 
we  cannot  therefore  inquire  into  its  regularity,  nor  into  any 
proceedings  which  were  taken  after  the  appeal  from  the  judg- 
ment was  perfected. 

Where  there  is  no  statement,  and  the  appeal  is  simply  from 
the  judgment,  nothing  is  brought  to  the  appellate  court  but 
the  judgment  roll:  Practice  Act,  sec.  280.  The  mistake  in  the 
calculation  of.  the  amount  for  which  judgment  should  be 
rendered  ought  to  have  been  called  to  the  attention  of  the 
court  below,  and  a  motion  made  there  to  correct  it  if  that 
could  be  done.  Such  a  point  cannot  properly  be  raised  in  the 
appellate  court  for  the  first  time:  Ouy  v.  FranUin^  6  Gal.  417. 
However,  we  deem  it  our  duty  to  correct  the  error,  but  to  im- 
pose the  costs  of  this  appeal  upon  the  appellant. 

The  court  below  will  therefore  reduce  the  judgment  $158, 
which  is  the  sum  in  excess  of  that  for  which  properly  judg- 
ment should  have  been  rendered. 
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Befttty,  J.»  concurred  in  the  opinion  of  the  conrt  except  as  to  the  judg- 
ment for  costs.  After  stating  the  facts,  he  referred  to  section  197  of  th« 
practice  act,  which  requires  the  clerk,  except  in  special  cases,  to  enter  judg- 
ment in  conformity  with  the  verdict  within  twenty-four  hours  aifter  it  is  re- 
ceived. He  also  referred  to  section  453  of  the  same  act,  which  provides  that 
the  party  recovering  judgment,  and  who  claims  costs,  shall  deliver  to  th« 
clerk,  within  two  days  after  the  verdict  or  decision,  a  statement  of  the  items 
of  his  cost  bill.  His  honor  then  stated  that  what  should  be  proper  practice 
appeared  plain  from  these  two  sections.  That  when  one  of  the  parties  re- 
ceived a  general  verdict,  or  an  order  for  judgment,  it  became  the  duty  of  the 
clerk  to  enter  the  judgment  within  twenty-four  hours  after  the  veodict  or 
order.  That  as  the  party  for  whom  judgment  is  rendered  has  two  days 
within  which  to  file  his  bill  for  costs,  the  judgment  may  be  entered  one  day 
before  the  time  for  filing  the  cost  bill  has  expired;  the  clerk,  then,  in  m^lpTig 
the  entry,  must  leave  a  blank  in  the  judgment  for  costs.  If  the  cost  bill  b 
filed  in  time,  it  is  his  duty  to  fill  the  blank;  if  not  filed,  the  blank  remainsi 
and  cannot  thereafter  be  filled.  When,  however,  the  blank  is  filled  for  nearly 
every  purpose,  it  becomes  part  of  the  judgment,  and  must  be  considered  as 
of  date  therewith.  '  In  support  is  cited  California  State  Telegraph  Co,  v.  Pat- 
tersOTif  1  Nev.  151,  holding  that  although  judgment  had  not  been  regularly 
entered  by  the  clerk,  still  an  appeal  might  be  taken  from  a  judgment  ordered 
by  the  court,  and  a  minute  made  of  such  order.  The  judge  then  expressed 
it  as  his  opinion,  that,  at  least  for  the  purposes  of  appeal,  when  final  judg- 
ment is  entered,  it  is  to  be  considered  as  bearing  date  by  relation  as  of 
the  time  when  it  was  ordered;  that  in  the  present  case  it  must  be  consid- 
ered as  of  date  of  December  18th,  when  it  was  ordered  entered;  that  the 
clerk  should  have  entered  it  either  on  that  day  or  the  next,  leaving  the  blank 
for  costs;  that  as  no  cost  bill  was  filed  before  December  20th  had  expired,  the 
judgment  was  then  complete,  and  the  clerk  could  not  thereafter  make  any 
entry  in  or  alteration  of  the  judgment  if  he  followed  his  strict  duty,  but  that 
as  he  did  not  enter  the  judgment  until  December  29th,  this  did  not  afifect  the 
rights  of  the  litigants;  and  that  as  plaintiff  failed  to  file  his  cost  bill  imtil 
after  two  days  from  the  time  judgment  was  rendered  and  ordered  entered  by 
the  clerk,  the  right  to  costs  was  lost.  Citing  in  support  Cfiapin  v.  Broder, 
16  Cal.  418,  419.  The  learned  judge  then  says:  "  Then  if  the  plaintiff  had  no 
right  to  file  his  cost  bill  after  the  20th,  how  were  the  defendants  to  take  ad- 
vantage of  tliat  failure  ?  Clearly,  I  think,  by  appealing  from  the  judgment. 
The  costs  were  a  part  of  the  judgment,  and  if  improperly  included  in  the 
judgment,  it  was  error.  It  might  be  very  proper  in  such  case,  after  the 
judgment  was  by  the  clerk  made  to  include  costs,  to  move  in  the  lower  court 
to  correct  the  judgment,  and  not  to  appeal  from  the  judgment  until  the  lower 
court  had  refused  reUef.  But  if  the  lower  court  did  refuse  to  correct  it,  then 
the  appeal  would  be  from  the  judgment,  and  not  from  the  order  refusing  to 

correct  the  judgment Then  if  the  appeal  from  the  judgment  was  the 

right  remedy,  the  only  other  question  is.  Does  the  record  siiow  that  the  cost 
bill  was  filed  too  late  ?  .  .  .  .  Respondents  contend  that  en  an  appeal  from 
the  judgment,  where  there  is  no  statement,  the  court  can  only  look  at  tha 
judgment  roll." 

Judge  Beatty  quotes  section  203  of  the  practice  act,  which  provides  that 
"  immediately  after  entering  the  judgment  the  clerk  shall  attach  together  and 
file  the  following  papers^  Which  shall  constitute  the  judgment  roll:  1.  In  case 
the  complaint  be  not  answered  by  any  defendant,  the  summons,  with  the  affi- 
davit or  proof  of  service,  and  the  complaint,  with  a  memoiaadum  indonad 
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on  the  oompUint  that  the  default  of  the  defendant  in  not  amwering  mm 
entered,  and  a  oopy  of  the  judgment;  2.  In  all  other  oasee,  the  samznon^ 
pleadings,  and  a  oopj  of  the  judgment,  and  any  orders  relating  to  a  change 
of  the  parties.'*  He  then  quotes  section  284  of  the  same  act,  which  providee 
that  "on  an  appeal  from  a  final  judgment,  the  appellant  shall  fumiBh  the 
court  with  a  copy  of  the  notice  of  appeal,  the  judgment  roU,  and  the  state- 
ment annexed,  if  there  be  one,  certified  by  the  clerk  to  be  a  correct  copy.  On 
appeal  from  a  judgment  rendered  on  an  appeal,  or  from  an  order,  the  appel- 
lant shall  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  the  judgment 
or  order  appealed  from,  and  a  copy  of  the  papers  used  in  the  hearing  of  the 
court  below,  such  copies  to  be  certified  by  the  clerk  to  be  correct.  If  any 
written  opinion  be  placed  on  file  in  rendering  the  judgment,  or  making  the 
order  of  the  court  below,  a  copy  shall  be  furnished.  If  the  appellant  fail  to 
furnish  the  requisite  papers,  the  appeal  may  be  dismissed.'*  He  then  statea 
the  facts  that  the  statute  makes  no  provision  for  bringing  up  on  appeal  from 
the  judgment  the  undertaking  on  appeal,  the  bill  of  exceptions,  the  verdict| 
nor  the  findings  of  fact;  and  states  it  as  his  opinion  that  it  was  not  the  in- 
tention of  the  legislature  to  limit  the  appellate  court  to  an  inspection  of  the 
things  mentioned  in  section  284,  suprOy  as  it  does  not  expressly  say  that  no 
papers  shall  be  brought  up  except  those  mentioned;  that  even  if  such  was  the 
intention  of  the  legislature,  the  law  would  be  void,  because  the  court  could 
not  be  deprived  of  the  power  of  inspecting  the  whole  record  to  ascertain  the 
rights  of  the  parties.  That  if  an  appeal  la  taken  from  a  judgment,  the  record 
must  be  examined  to  determine  if  the  judgment  can  be  sustained.  The  com- 
plaint  must  be  looked  at  to  see  if  it  is  sufficient.  If  there  is  no  answer,  the 
summons  and  return  must  be  interviewed  to  ascertain  if  defendant  was  prop- 
erly served.  And  if  there  is  judgment  for  coets,  the  record  must  be  examined 
to  find  out  if  there  is  foundation  for  that  part  of  the  judgment,  for  without 
a  cost  bill  there  can  be  no  judgment  for  coats.  That  if  it  appears  from  the 
cost  bill  that  the  judgment  is  erroneous,  it  must  be  corrected.  The  learned 
jurist  in  conclusion  states  that  nothing  in  section  284,  mspra,  precludes  the 
bringing  up  of  other  matters  not  therein  mentioned  which  are  necessary  to 
the  determination  of  the  rights  of  the  litigants.  That  the  present  judgxnent 
should  be  considered  as  of  date  of  December  18,  1865.  "That  no  bill  of 
ooets  having  been  filed  on  or  before  the  20th  of  December,  the  judgment  that 
day  was  perfected,  and  the  blanks  for  costs  could  not  thereafter  be  filled  up. 
It  appearing  from  the  filing  of  the  cost  bill  that  it  was  not  filed  before  the 
26th,  it  was  a  nullity,  and  that  part  of  the  judgment  which  is  for  costs  is 
erroneous.  That  part  of  the  judgment  should  be  stricken  out,  and  the  ap- 
pellant should  recover  his  costs." 

Ck)MPLAinT  IN  Action  on  Promissort  Nots,  when  Sufhoisnt:  Hon  v. 
CuUy,  62  Am.  Dec.  301. 

JuDOMKNT  HAY  BE  Amended  upou  motiou  and  notice  to  the  adverse  party: 
HUl  v.  Hoover,  68  Am.  Dec.  70,  and  note.  So  the  court  of  appeals  may  alter 
the  judgment,  disregarding  technical  errors:  Brownell  v.  WinTiie,  86  Id.  314. 

On  Appeal  from  Judgment  without  Statement  of  Fact,  nothing  will 
be  considered  but  the  judgment  roll:  CorbeU  v.  Job,  5  Nev.  106;  Imperial 
Silver  Mining  Co,  v.  Barstow,  6  Id.  253;  Williama  v.  liice,  13  Id.  235,  all  citing 
the  principal  case. 

The  principal  case  is  commented  (in  and  distinguished  in  KUin  v. 
Allenbadi,  6  Nev.  162,  where  it  is  held  that  on  appeal  from  the  judgment  roll 
any  error  appearing  therein  will  be  corrected  without  a  statement.  In  this  caat 
it  appeared  from  the  jndgment  roll  that  oo^ts  should  not  have  .been  allowed. 
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Bullion  Mining  Company  v.  Gbcbsus  Gold  and 

Silver  Mining  Company. 

[2  Nbyada*  li6S.1 

WmxBM  PsNBnro  Action  in  Ejxotmxnt  against  aeTeral  defendaata  hold- 
ing diatinot  paroela  of  property  plaintiff  sella  to  one  of  sach  defendaati^ 
the  latter  may  oontinae  the  salt  as  plaintiff  against  the  other  defend- 
ants. Bat  it  must  be  the  same  smt»  and  for  the  property  claimed  by  the 
first  plaintiff,  and  not  for  that  and  other  property  claimed  by  the  last 
plaintiff,  and  nnited  by  an  amended  complaint  to  that  originally  soed 
for. 

Statctb  of  Limitations.  — Wiedui  Aoiion  is  Bbouobt  before  the  statute 
begins  to  run,  a  substituted  plaintiff  cannot  amend  his  complaint  and 
incorporate  a  new  caoae  of  action  so  as  to  bar  or  embarrass  the  defense 
of  the  statute,  which  might  be  pleaded  against  the  new  cause  of  action. 

Wbmbx  Jitdqmsnt  is  Rbooyxrbd  vob  Part  of  an  undivided  parcel  of  real 
property,  plaintiff  cannot  expel  the  def endanta  from  the  possession  of  the 
whole  tract  if  they  haye  quietly  submitted  to  a  common  or  joint  occu- 
pancy by  the  plaintiff  with  themselyes. 

AUi  Tenants  in  Common  mat  Unitb  in  Onx  Action  for  the  possession  of 
the  common  property.  And  one  tenant  may  sue  for  his  imdivided  por- 
tion. But  whether  more  than  one  and  less  than  all  can  unite  in  audi 
action,  qucere. 

Whsbk  Minis  has  Subfaob  Location,  together  with  a  lode  following  its 
dips,  spurs,  and  angles,  he  is  entitled  to  the  surface  and  the  lode  Whero- 
eyer  it  may  go,  ao  far  at  least  as  it  may  extend  under  the  public  land. 

Wherb  Miner  Locates  Lbdob  without  any  auz&oe  location^  he  is  only  en- 
titied  to  the  ledge. 

Where  Miner  Locates  Lidob  the  outlines  of  which  are  yisible  on  the 
surface,  he  is  entitied  to  the  surface. 

Where  Blind  Ledoe  Several  Hundred  Feet'  below  Surface  is  lo- 
cated without  any  siuiace  location,  the  locator  is  not  entitied  to  any 
surface. 

MzNiR  MAT  Follow  his  Lodb  wherever  it  may  go^  even  though  it  runs 
under  public  lands  which  were  in  the  occupancy  of  another  before  the 
mine  was  located,  but  the  latter  is  entitied  to  protection  in  the  use  of 
his  surface  location. 

COiaiON-LAW  DOCTRINB    THAT   BlORT  TO  SUBTAQB  OF  EaBTH  glves  a  right 

to  all  beneath  and  above  that  surface  hss  but  a  limited  application  to 
the  lights  of  nuners  and  others  using  the  public  lands  of  Nevada.  The 
well-established  customs  of  miners  to  locate  veins  of  mineral,  «lMmi^g 
to  follow  them  with  all  their  dips,  spurs,  and  angles,  without  reference 
to  the  occupancy  of  the  surface,  hss  compelled  a  departure  from  com- 
mon-law rules. 

PLADmnr  cannot  Recover  nor  be  put  in  possession  of  premises  not  de- 
scribed in  the  complaint,  judgment,  nor  execution. 

Judgment  vor  Blind  Ledoe  or  Lode  situated  several  hundred  feet  below 
the  surface  of  the  soil,  and  with  no  surface  location,  doea  not  entitle 
plaintiff  to  recover  hoisting-works  situated  on  the  land  of  another,  and 
erected  to  hoist  ore  from  the  ledge  or  lode  recovered. 

Thb  opinion  states  the  facts. 


/ 


186S.]     Bvhuos  M.  Co.  v.  Cbcsbub  Gold  sto.  M.  Co.         627 

Charles  E.  De-Long^  for  the  appellant. 
WiUiama  and  BiaXety  for  the  respondeDt. 

By  Court,  Beattt,  J.  On  the  20th  of  November,  1868, 
Theodore  Winters  and  some  seven  others,  plaintiflb,  filed  a 
complaint  against  the  Fairview  Mining  Company,  the  Croesus 
Mining  Company,  the  Bullion  Mining  Company,  the  Minerva 
Mining  Company,  the  Superior  Mining  Company,  the  Alpha 
Mining  Company,  and  the  Four-Twenty  Mining  Company, 
seeking  to  recover  an  interest  in  a  certain  mining  claim,  con* 
sisting  of  an  "equal  undivided  eight  hundred  and  seventy-five 

feet''  in  a  claim  described  as  "the  Cesser  Sc  Co.'s  claim 

Beginning  on  that  certain  gold  and  silver  bearing  quartz  ledge 
in  said  district  called  the  Comstock  ledge,  at  the  southern 
boundary  of  the  claim  formerly  called  the  Webb  and  Kirby, 
yxxA.  now  known  as  the  Chollar  claim,  and  extending  thence 
south  along  and  following  said  Comstock  ledge,  with  all  its 
dips,  spurs,  and  angles,  a  distance  of  sixteen  hundred  feet, 
....  and  extending  on  each  side  of  said  ledge  one  hundred 
feet." 

The  present  appellant  first  demurred  to  this  complaint,  and 
on  the  demurrer  being  overruled,  answered,  and  then,  by  leave 
of  the  court,  put  in  a  supplementary  answer  by  way  of  amend- 
ment to  the  original  answer. 

Most,  if  not  all,  the  other  companies  sued  have  put  in  some 
defense;  but  their  answers  are  not  material,  as  it  regards  the 
determination  of  the  points  before  us. 

No  action  is  shown  by  the  record  to  have  been  taken  in  the 
case  after  the  answers  filed  until  the  evening  of  the  12th  of 
May,  1865,  when  a  part  of  the  defendants  were  served  with 
notice,  affidavit,  copy  of  amended  complaint,  etc. 

The  notice  was  to  the  efiect  that  the  plaintiffs  next  morning 
at  ten  o'clock  would  move  the  court  to  dismiss  the  complaint 
as  to  the  defendant  the  Bullion  company,  make  an  order 
allowing  the  Bullion  company  to  be  substituted  as  plaintiff, 
and  also  allowing  an  amended  complaint  to  be  filed  by  the 
Bullion  company. 

At  ten  o'clock,  those  defendants  who  had  been  served  with 
notice  came  into  court  and  protested  against  the  hearing,  on 
the  ground  that  the  notice  was  insufficient,  and  appealed  to  a 
rule  of  the  court  requiring  five  days'  notice  of  motions  of  this 
character. 

The  judge  observed  from  the  bench  he  would  shorten  the 
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notice,  and  ordered  the  motion  to  be  heard  at  two  o'clock  that 
day.     At  two  o'clock  the  motion  was  heard  and  sustained. 

After  the  order  was  made  as  above  stated,  a  notice  was  then 
served  on  the  present  appellant  that  the  court  would  be  asked 
to  make  the  orders  which  in  fact  had  already  been  made. 
The  bill  of  exceptions  says  this  notice  was  served  on  the  ap- 
pellant on  the  afternoon  of  the  16th  of  May.  This  date  is 
evidently  a  mistake,  because  it  is  inconsiBtent  with  other 
statements  in  the  same  bill  of  exceptions. 

It  must  have  been  served  on  the  appellant  after  the  13th, 
and  before  the  16th;  probably  on  the  afternoon  of  the  15th. 
At  the  opening  of  the  court  on  the  16th,  the  motion  was  called 
up  and  sustained.  This  was  in  effect  only  ordering  that  the 
appellant  should  be  bound  by  the  order  which  had .  already 
been  made  upon  notice  to  other  defendants. 

The  appellant  protested  against  the  whole  proceeding  as 
irregular,  and  calculated  to  deprive  it  of  a  fair  opportunity  of 
defending  its  rights  in  the  case,  and  excepted  to  the  ruling  of 
the  court. 

The  court  ordered  appellant  to  file  its  answer  to  amended 
complaint  the  next  morning  (the  17th  of  May),  although  the/ 
had  never  been  served  with  copy  thereof.  On  that  morning 
the  answer  was  filed,  and  the  trial  of  the  cause  proceeded. 

The  amended  complaint  is  not  for  an  undivided  interest  of 
875  out  of  1,600  feet,  but  for  the  entire  claim  known  as  the 
Cosser  claim,  morfe  particularly  described  as  follows:  "Six- 
teen hundred  feet  in  length  upon  that  certain  quartz  lode 
known  as  the  Comstock  lode,  being  the  section  of  said  lode» 
bounded  on  the  north  by  the  claim  of  the  Chollar  Silver  Min- 
ing Company,  and  extending  southerly  along  said  lode,  and 
including  all  the  dips,  spurs,  and  angles  thereof,  a  distance  of 
1,600  feet  of  the  said  lode,  being  bounded  upon  the  west  by  a 
wall  of  dark  green  rock,  which  appears  in  the  working  shaft  of 
the  Bullion  Mining  Company  at  a  depth  of  about  460  feet, 
and  in  the  working  shaft  of  the  Chollar  company  at  a  depth 
of  about  425  feet,  having  a  dip  to  the  east  of  from  thirty  to 
fifty  degrees,  and  running  in  a  general  north  and  south  course; 
and  bounded  upon  the  east  by  a  heavy  seam  of  clay  selvage, 
which  appears  at  the  lower  works  of  the  said  companies,  and 
lies  along  the  country  rock  which  forms  the  eastern  wall  of 
said  lode." 

The  case  went  to  trial  on  this  amended  complaint.  The 
jury  found  for  plaintiff,  and  judgment  was  rendered  for  resti- 
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tution  of  the  property  as  described  in  this  amended  complaint. 
After  judgment,  an  execution  was  issued,  and  the  sheriff  put 
plaintiff  in  possession  of  certain  hoisting-works  of  the  appel* 
lant.  The  appellant,  contending  that  the  judgment  did  not 
embrace  these  hoisting-works,  moved  the  court  for  an  order  to 
reinstate  it  in  possession  of  said  works.  This  the  court  re- 
fused. Appellant  appeals  from  the  judgment,  and  also  from 
the  order  refusing  to  reinstate  it  in  possession  of  the  hoisting- 
works. 

We  think  both  appeals  must  be  sustained.  The  original 
complaint  was  for  only  875  out  of  1,600  feet,  or  for  an  undi- 
vided interest  of  thirty-five  sixty-fourths  of  the  whole.  This 
is  all  the  original  plaintiffs  claimed. 

If  these  plaintiffs  sold  out  to  the  Bullion  company,  doubt- 
less it  would  have  been  proper  to  substitute  that  company  as 
plaintiff,  and  allow  it  to  conduct  the  suit  in  its  own  way.  We 
do  not  see  that  the  fact  that  the  Bullion  company  had  origi- 
nally been  a  defendant  could  make  any  difference.  Here  was 
a  suit  for  mining  ground  which  seems  to  have  extended  over 
the  claims  of  several  companies.  If  one  of.  these  companies, 
sooner  than  litigate  the  suit,  chooses  to  buy  plaintiff's  claim, 
it  had  a  right  to  do  so.  When  that  was  done,  the  controversy 
was  settled  as  to  those  parties.  But  in  such  a  case,  it  would 
not  be  improjier  to  allow  the  suit  to  continue  as  to  the  other 
defendants.  But  if  continued,  it  must  be  the  same  suit,  and 
not  a  new  one.  It  must  be  for  the  property  claimed  by  the 
original  plaintiffs,  and  not  for  that  property  and  other  projH 
erty  claimed  by  the  new  plaintiff,  united  by  a  new  declaration 
to  that  which  was  originally  sued  for. 

If  A  were  to  sue  B  for  a  horse,  and  then  assign  the  cause 
of  action  to  G,  G  could  not  amend  his  complaint  and  charge 
that  B  had  taken  the  ho^se  from  A,  his  assignor,  and  taken  a 
yoke  of  oxen  from  G,  the  present  plaintiff.  Every  one  would 
at  once  see  that  this  was  uniting  a  new  and  distinct  cause  of 
action,  arising  to  G  alone,  with  the  original  cause  of  action, 
which  arose  to  A.  To  allow  this  jumbling  together  of  new 
and  distinct  causes  of  action,  originally  pertaining  to  different 
parties,  would  lead  to  much  confusion,  and  to  no  good.  We 
have  seen  no  precedent  for  such  a  practice,  and  cannot  be- 
lieve it  justifiable.  In  thi6  particular  case,  the  reasons  for 
refusing  to  sustain  such  a  course  are  still  stronger  than  in  the 
case  supposed. 

A  statute  of  limitatioiia  was  passed  in  the  latter  part  of 
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November,  1861,  to  take  effect  December  2, 1861,  which  lim* 
ited  all  actions  for  the  recovery  of  mining  claims  to  two  years 
after  cause  of  action  arose,  but  said  statute  not  to  begin  to  run 
against  causes  of  action  already  existing  until  after  its  passage. 
When  the  first  suit  was  brought,  the  statute  had  not  run  in 
any  case,  and  could  not  be  pleaded.  This  thirty-five  sixty* 
fourths  of  the  sixteen  hundred  feet  was  by  the  bringing  of  this 
suit  protected  from  the  running  of  the  statute.  But  in  a  few 
days  after  the  bringing  of  this  suit,  the  right  to  sue  for  the  re- 
maining twenty-nine  sixty-fourths  of  this  claim  may  have 
been  barred  by  the  statute  of  limitations. 

The  appellant  claims  that  such  was  the  case.  It  certainly 
had  the  legal  right  to  try  to  establish  such  a  defense.  It  wai 
not  good  practice  to  thus  mix  up  two  causes  of  action  so  as  to 
prevent  or  embarrass  such  a  defense.  We  mention  this  as  an 
illustration  of  one  of  the  many  evils  resulting  from  such  a 
practice.  If  such  a  practice  were  allowed,  all  a  plaintiff  who 
finds  himself  about  to  be  defeated  has  to  do  to  throw  the  costs 
on  a  defendant  is  to  assign  his  cause  of  action  to  some  one 
who  has  a  good  cause  of  action  against  the  defendant,  and  let 
the  new  party  be  substituted,  and  unite  a  new  cause  of  action 
which  he  can  sustain  to  the  old  one  which  cannot  be  supported, 
and  thus  mulct  the  defendant  in  all  the  costs.  Such  a  practice 
is  without  precedent,  unjust,  and  not  to  be  tolerated. 

No  doubt,  when  a  new  plaintiff  is  substituted,  he  may,  like 
any  other  plaintiff,  amend  his  complaint,  in  a  proper  case,  as 
to  mere  matter  of  form,  provided  it  is  substantially  the  same 
cause  of  action  as  that  originally  set  out.  The  respondent 
claims  that  such  was  the  case  here;  that  although  the  origi- 
nal complaint  was  only  for  an  undivided  interest  of  875  out 
of  1,600  feet,  still,  if  a  judgment  had  been  had  under  that 
complaint,  the  plaintiffs  would  have  been  entitled  to  posses* 
sion  of  the  whole  1,600  against  the  appellant,  a  mere  tree* 
passer. 

Upon  this  point  respondent  dtes  several  GaUfomia  cases* 
Some  of  those  cases  establish  this  proposition,  that  where  a 
plaintiff  sues  for  a  tract  of  land,  claiming  that  he  is  entitled 
to  the  sole  possession  thereof,  and  shows  on  the  trial  that  he 
is  a  tenant  in  common  with  others  in  the  land,  and  that  he 
and  his  co-tenants  are  entitled  to  the  exclusive  i)ossession  of 
the  property  described,  he  will  be  entitled  to  recover  the  en- 
tire tract  against  trespassers  who  hold  adversely  to  him  and 
his  co-tenants.    These  California  cases  all  seem  to  be  based 
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on  the  authority  of  a  case  in  Day's  Reports,  to  which  we  have 
no  access.  Whether  they  are  sound  or  not  (of  which,  pos- 
sibly, there  is  some  doubt)  we  have  not  thought  it  necessary 
to  inquire.  That  is  not  this  case.  Here  the  whole  possession 
was  not  sued  for.  The  judgment  could  be  for  no  more  than 
was  claimed.  If  the  plaintiffs  had  obtained  judgment  for 
thirty-five  sixty-fourths,  we  know  of  no  law  which  would  have 
justified  the  sheriff  in  entirely  expelling  defendants  from  pos- 
session if  they  had  quietly  submitted  to  a  common  or  joint 
occupancy  by  the  plaintiff  with  themselves.  We  have  cer- 
tainly been  referred  to  no  authority  on  this  point,  and  with 
our  present  Ught  must  hold  such  a  recovery  would  only  have 
entitled  plaintiff  to  a  common  possession  with  defendants^ 
and  those  owning  the  other  twenty-nine  sixty-fourths  might 
become  barred  before  the  trial  of  the  first  suit. 

For  these  reasons,  we  think  the  amendment  should  not 
have  been  allowed,  and  that  the  judgment  rendered  on  that 
amended  complaint  is  erroneous,  and  must  be  set  aside.  If 
the  Bullion  company  can  recover  anything  in  this  case,  it  can 
only  be  the  thirty-five  sixty-fourths  sued  for  in  the  original 
action.  This  coturt  has  ruled  that  all  the  tenants  in  common 
of  an  estate  may  unite  in  one  action  under  our  statute  for  the 
possession  of  the  common  property.  It  is  not  disputed  one 
tenant  in  common  may  sue  for  his  undivided  fraction.  But 
this  court  has  never  decided,  as  counsel  for  respondent  seem 
to  think,  that  more  than  one  and  less  than  all  the  tenants  in 
common  of  a  piece  of  land  may  unite  in  such  action. 

This  point,  being  one  of  much  difficulty  and  doubt,  we  have 
not  thought  it  necessary  to  decide,  as  this  case  must  be  re- 
versed on  other  grounds.  In  this  case,  the  appellants  com- 
plain, and  we  think  not  without  just  ground,  of  precipitancy 
and  haste  in  making  the  order  for  change  of  parties,  time  for 
filing  answer,  etc.  But  as  the  judgment  is  reversed  on  other 
grounds,  it  does  not  seem  necessary  to  decide  whether  this 
undue  haste  and  compulsion  on  the  part  of  defendants  to 
answer  a  new  complaint,  without  time  for  reflection  or  consid- 
eration, would  of  itself  have  been  sufficient  to  set  aside  the 
judgment. 

The  action  of  the  sheriff  in  putting  the  plaintiff  in  posses- 
sion of  the  appellant's  hoisting-works  was  a  clear  and  unmis- 
takable trespass.  The  complaint  on  which  the  suit  was  tried 
describes  nothing  on  the  surface.  It  describes  a  lode  (a  Cor- 
nish word  nearly  synonymous  with  vein)  bounded  by  certam 
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rocks,  which  are  found,  if  we  may  believe  the  coinplaint,  only 
at  the  depth  of  several  hundred  feet  below  the  surface.  When 
found  at  that  depth,  they  are  pitching,  says  the  complaint,  to 
the  east  at  an  angle  of  thirty  to  fifty  degrees.  Now,  if  these 
rocks  are  the  boundaries  of  the  claim  sued  for,  and  the  rocks 
come  no  nearer  the  surface  than  two  or  three  hundred  feet, 
then  the  vein  comes  no  nearer  than  two  or  three  hundred  feet. 
For  the  vein  or  lode  is  the  matter  contained  between  those 
two  walls;,  where  the  walls  terminate,  there  the  veins  termi- 
nate,—  unless  there  should  be  a  solid  ledge  arising  from  the 
vein,  which  supports  itself  without  walls.  But  counsel  for 
respondent  seems  to  think  that  in  an  ejectment  plaintiff  most 
recover  from  the  surface  of  the  earth  downwards.  They  seem 
to  think  it  would  be  impossible  to  recover  a  vein  without  re- 
covering the  surface  over  the  vein.  At  common  law,  the  re- 
covery in  actions  of  ejectment  and  all  real  actions  was  usually 
for  a  portion  of  the  earth's  body  or  substance,  somewhat  in 
the  form  of  an  inverted  cone  or  pyramid;  the  surfia.ce  of  the 
earth  recovered  being  the  base  of  the  figure,  and  the  apex  at 
the  centre  of  the  earth.  But  the  judgment  rendered  for  a 
ledge,  lode,  or  vein  is  quite  different.  It  may  include  a  por- 
tion of  the  earth's  surface,  where  that  surface  has  been  prop- 
erly located. 

The  plaintiff  would,  in  case  of  a  surface  loeation,  together 
with  the  lode  following  its  dips,  spurs,  and  angles,  then  be 
entitled  to  his  pyramid  carved  out  of  the  earth's  body,  having 
its  base  on  the  surface  and  its  apex  at  the  center  of  the  earth. 
But  if  the  lode  dipped  out  of  this  pyramid,  as  they  nearly 
always  do,  he  could  also  have  his  judgment  following  this 
lode  (usually  in  the  form  of  a  solid  parallelogram)  whereso- 
ever it  might  go,  —  at  least  as  far  as  it  might  extend  under 
the  public  lands.  But  if  a  party  locates  a  ledge  without  any 
location  on  the  surface,  he  can  only  recover  the  ledge. 

If  the  ledge  comes  to  the  surface,  as  is  frequently  the  case, 
undoubtedly  he  is  entitled  to  the  surface.  But  that  could 
only  be  where  the  outlines  of  the  ledge  are  visible  on  the  sur- 
face. 

It  will  probably  be  suggested  that  if  a  party  locating  a  ledge 
does  not  get  any  of  the  surface,  he  cannot  get  to  his  ledge,  and 
the  location  will  be  valueless.  This,  we  think,  is  rather  an 
imaginary  than  a  real  difQculty.  Nearly  all  ledges  diverge 
more  or  less  from  the  perpendicular.  The  owner  has  the  csp' 
portunity  of  working  them  from  a  great  many  different  points. 
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There  would  generally  be  do  difficulty  in  finding  some  acces- 
cdble  point  from  which  the  vein  might  be  reached  that  is  not 
occupied.  If  all  such  points  are  occupied,  then  he  must,  like 
anybody  else,  buy  what  he  wants. 

If  we  were  to  hold  that  a  party  locating  a  blina  ledge  (one 
which  does  not  show  itself  on  the  surface)  must  have  a  cer- 
tain portion  of  the  surface  to  work  his  ledge,  where  are  we  to 
give  it  to  him?  Nearly  all  ledges  diverge  more  or  less  from 
the  perpendicular.  Frequently  neither  a  ledge  nor  the  wall 
rock  inclosing  veins  or  lodes  reaches  to  the  surface  by  many 
feeti — sometimes  by  many  hundred  feet.  Now,  if  we  are  to 
extend  such  veins  to  the  surface,  where  no  particular  surface 
ground  has  been  located,  what  rule  are  we  to  follow? 

If  the  walls  are  first  found  at  a  depth  of  two  hundred  feet 
below  the  surface,  and  at  that  depth  have  a  dip  of  forty-five 
degrees,  shall  we  ascend  from  the  top  of  the  wall  rock  by  per* 
pendicular  lines  to  the  surface,  and  give  the  ground  included 
between  those  lines  thus  produced  to  the  holder  of  the  ledge? 
or  are  we  to  extend  imaginary  lines  from  the  top  of  the  wall 
rock  to  the  surface  at  an  angle  of  forty-five  degrees,  and  give 
to  the  ledge-holder  the  ground  between  those  two  lines?  It  iB 
evident  there  would  be  a  difference  of  two  hundred  feet  in  the 
location  of  the  two  pieces  of  ground.  To  adopt  either  rule 
would  be  to  endanger  the  improvements  of  others  who  might 
erect  buildings  in  ignorance  of  the  true  location  of  the  ledge. 
Sometimes  ledges  change  their  dip.  At  one  time  they  may  lie 
nearly  flat,  at  another  they  may  be  nearly  perpendicular. 
Sometimes  the  same  ledge,  as  is  claimed  in  this  place,  may 
dip  U>  the  west;  then  at  a  certain  depth  change  and  dip  to  the 
east.  It  would  be  impossible  to  adopt  any  sensible  and  prac- 
ticable rule  for  extending  to  the  sur£EU)e  the  location  of  ledges 
or  lodes  that  are  located  merely  by  name  as  extensions  of 
known  or  marked  ledges,  where  Uiose  locations  show  no  crop- 
pings  or  indications  on  the  surface.  It  is  as  necessary  in  every 
mining  locality  to  have  houses  for  boarding  in,  mechanics'  and 
traders'  shops,  etc.,  as  it  is  to  have  mines.  They  are  as  worthy 
of  protection  as  the  mines  themselves.  We  cannot  adopt  any 
rule  that  will  sacrifice  the  houses  and  shops  of  one  class  of 
citizens  to  promote  the  interest  of  another. 

Whilst  we  depart  from  the  rules  of  the  common  law  so  far 
as  to  let  the  miner  follow  his  lode  of  quartz  wheresoever  it  may 
go,  even  though  it  runs  under  public  land,  which  was  in  the 
occupancy  of  another  before  the  mine  was  located,  on  the  other 
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hand,  the  occupier  of  the  sur&ce  is  equally  entitled  to  proteo- 
tion  in  the  use  of  that  surface  if  a  miner  having  a  senior  loca- 
tion should  in  the  course  of  time  be  found  to  run  under  his 
improvements.  The  doctrine  of  the  common  law,  that  he  who 
has  a  right  to  the  surface  of  any  portion  of  the  earth  has  also 
the  right  to  all  beneath  and  above  that  surface,  has  but  a  lim- 
ited application  to  the  rights  of  miners  and  others  using  the 
public  lands  of  this  state.  Necessity  has  compelled  a  great 
modification  of  that  doctrine.  The  departure  from  those  old 
and  established  doctrines  of  the  law  will  doubtless  lead  to 
many  complications.  To  adhere  to  the  common-law  rules  on 
this  subject  is  simply  impossible.  To  attempt  to  carry  out 
common-law  doctrines  on  this  point  would  either  give  all  the 
houses  in  Virginia  to  the  mining  corporations,  or  else  all  the 
most  valuable  mines  to  those  occupying  the  houses.  The  well- 
established  custom  of  miners  to  locate  veins  of  mineral,  claim- 
ing to  follow  them  with  all  their  dips,  spurs,  and  angles,  without 
reference  to  the  occupancy  of  the  surface,  has  compelled  a  de- 
parture from  common-law  rules. 

In  this  particular  case,  a  shaft  sunk  in  the  hoisting-works 
which  are  the  subject  of  controversy  penetrates  the  eastern 
wall  rock,  passes  through  it,  and  reaches  the  vein  at  the  depth 
t>f  about  250  to  255  feet.  At  this  point  the  vein  is  dipping  to 
the  east  at  an  angle  of  forty-five  degrees.  The  eastern  wall 
rock  is  of  course  pointing  toward  a  spot  on  the  surface  (sup- 
posing the  ground  to  be  level)  some  250  feet  west  of  the  disputed 
property.  Consequently,  if  the  wall  were  continued,  the  most 
easterly  portion  of  the  vein  would  be  over  two  hundred  toei 
west  of  the  hoisting-works.  If  the  eastern  wall  breaks  t>ff  at 
any  point  above  or  west  of  where  the  shaft  is  sunk,  whether 
a  shorter  or  longer  distance,  the  hoisting-works  are  still  in  any 
event  east  of  that  portion  of  the  land  lying  perpendicularly 
over  the  vein  where  it  comes  nearest  the  surface. 

But,  say  respondents,  the  vein,  where  it  gets  to  within 
300  feet  of  the  surface,  changes,  and  has  a  downward  dip 
to  the  west  instead  of  to  the  east,  as  it  does  at  a  depth  of 
260  feet.  That  seems  to  be  the  general  theory  among  miners 
in  regard  to  the  Comstock  lode.  But  there  is  no  evidence  that 
«uch  is  the  case  at  this  particular  point  of  the  vein.  There  is 
no  evidence  here  of  wall  rocks  approaching  the  surface  nearer 
than  260  feet  of  the  surface.  The  only  croppings  of  the  ledge 
«poken  of  in  the  testimony  are  eight  hundred  feet  from  th« 
hoisting-works. 
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The  surface  of  the  ground  on  which  these  works  are  situated 
is  not  described  in  the  complaint,  the  judgment,  or  execution. 

The  sheriff  had  no  right  to  meddle  with  these  works  be- 
cause the  plaintiff's  lawyers,  witnesses,  or  somebody  else  sup- 
posed that  if  certain  wall  rocks  run  where  according  to  their 
theory  they  ought  to  run,  this  piece  of  land  would  be  within 
those  walls. 

Respondent  makes  an  argument  to  prove  that  hoisting^workf 
are  a  part  of  the  freehold  on  which  they  stand;  that  these 
hoisting-works  were  erected  especially  to  work  this  mine  or 
lode,  and  therefore  appurtenant  to  the  mine,  and  must  go 
with  it.  That  the  hoisting-works  belong  to  the  realty,  and 
must  go  with  the  land  on  which  they  stand,  we  certainly  be- 
lieve to  be  a  correct  proposition.  If  the  plaintiff  was  entitled 
to  recover  the  land  on  which  they  stand,  then  it  was  entitled 
to  have  the  works.  If  it  could  not  recover  the  land,  it  could 
not  recover  the  works.  How  the  intention  with  which  the 
works  were  erected  could  influence  the  plaintiff's  right  to  re- 
cover the  land  on  which  they  stand,  we  are  at  a  loss  to  com- 
prehend. 

If  plaintiff  is  entitled  to  recover  these  hoisting-works  be- 
cause they  were  erected  to  hoist  ores  from  this  mine,  it  would 
upon  the  same  principle  be  entitled  to  recover  an  assay  office 
in  Virginia  City,  or  any  other  place  in  Storey  County,  if  one 
was  erected  there  to  assay  ore  from  this  mine.  The  object  for 
which  the  works  were  erected  has  nothing  to  do  with  the  ques- 
tion as  to  who  is  entitled  to  the  ground  on  which  they  stand. 

The  judgment  of  the  court  below  must  be  reversed.  The 
plaintiff  will  be  allowed  either  to  dismiss  its  action,  or  to  move 
the  court  to  reinstate  the  pleadings  as  they  stood  before  the 
order  was  made  allowing  the  amended  complaint  to  be  filed. 

The  court  will  also  make  an  order  directing  the  sheriff  to  re- 
instate the  appellant  in  possession  of  the  hoisting-works  from 
which  it  was  ejected. 

In  this  oaae  a  petition  for  rehearing  was  filed^  iJlflging  that  the  ooort  enrad 
In  aasaming  that  the  original  soit  was  for  875  feet  of  ground,  and  not  for 
1,600  feet.  After  eTamination,  the  court  oondndee  that  the  original  snit 
waa  only  for  875  feet,  as  the  oompUunt  therein  only  alleged  that  plaintifTB 
were  ousted  from  and  entitied  to  the  possession  of  that  mnoh.  The  ooorl 
then  flay  that  if  a  co-tenant  is  in  possession  of  the  entire  estate,  and  is  oosted 
therefrom  by  a  trespasser  and  stranger,  he  may  npon  a  proper  complaint  ro- 
-eover  the  entire  premises;  bat  in  order  to  do  this,  he  most  allege  his  posses- 
sjoii  to  the  whole  estate^  uid  ouster  therefrom,  or  otherwise  show  his  intsntioB 
to  sua  lor  aQ  the  property,  and  his  ifight  to  rooorer.    In  the  original 
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Bothizig  of  this  kind  was  shown,  as  nndor  the  oompUint  nothing  could  bo 
recovered  but  the  876  feet.  To  amend  that  complaint,  then,  so  as  to  lecoTsr 
1,600  feet,  is  to  introdnoe  a  new  caose  of  action.  The  petition  argues  thai 
if  snch  were  the  case,  and  the  lower  ooort  erred  in  allowing  the  amendment^ 
the  error  shonld  be  disregarded  vnless  it  caosed  or  might  reasonably  have 
caused  some  detriment  to  the  eppoeing  party.  ^  this  connection  the  peti* 
tion  argaee  farther,  that  if  the  action  as  ta  the  remaining  725  feet  was  barred 
by  the  statute  of  limitations,  it  could  hare  been  pleaded  to  the  part  of  the 
case  embracing  that  amount  of  ground  as  readily  as  it  could  haye  been 
pleaded  in  a  separate  action  therefor;  and  also  that  the  plea  of  the  statute 
could  not  haTo  been  interposed  in  this  action,  eren  if  a  separate  suit  had 
been  brought  for  the  725  feet.  In  response  to  this  portion  of  the  petition, 
the  court  states  it  as  their  opinion  that  if  defendants  had  had  time,  an* 
thority  could  haye  been  found  authorizing  the  interpoettion  of  the  bar  of  tiie 
statute  of  limitations  as  to  the  726  feet,  but  that  as  they  wete  unnecessarily 
hurried  into  their  defense,  they  failed  to  interpose  the  plea  of  the  statuts^ 
and  a  recoTccy  was  had  against  them  which  never  could  have  been  recovered 
under  more  regular  proceedings.  And  the  court  then  says  that  they  "can- 
not sanction  such  irregulcur,  unprecedented,  and  dangerous  practices  merely 
because  there  is  a  possibility  that  counsel  on  the  other  side  may  by  great 
astuteness  and  readiness  be  able  to  ward  off  threatened  dangers."  The 
opinion  is  then  expressed  that  from  the  circumstances  in  the  case,  as  stated 
in  the  first  opinion,  the  defense  of  the  statute  of  limitations  oould  have  been 
successfully  interposed  as  to  the  726  feet,  either  in  the  present  suit  or  in  a 
separate  action  for  that  much  of  the  ground. 

The  petition  next  asks  that  the  decision  as  to  the  hoisting-wcrks  be  re- 
viewed, and  it  is  urged  that  they  were  between  the  walls  of  the  vein,  and 
that  the  shaft  connected  with  the  hoisting- works  is  entirely  in  vein  matter 
from  the  top  downward.  The  petition  says:  "  Every  vein  must  necessarily 
have  and  has  two  walls,  and  all  matter  embraced  within  those  walls  and  de- 
nominated 'vein  matter'  is  a  part  of  the  vein.  The  hoisting-house  and 
Diachinery  was  upon  and  the  entire  shaft  in  vein  matter;  therefore  they  were 
between  the  walls  of  the  vein  or  ledge. "  In  response^  the  court  say:  "Admit- 
ting that  every  vein  has  outside  walls,  and  all  matter  between  those  walls  is 
vein  matter,  it  certainly  does  not  prove  that  all  vein  matter  is  contained  be- 
tween two  walls.  Vein  matter  may  certainly  be  removed  from  between  its 
original  walls,  either  by  artifical  or  natural  means,  and  after  such  removal  it 
does  not  cease  to  be  vein  matter.  When  we  say  that  certain  substances  are 
vein  matter,  we  may  mean  that  those  substances  are  now  a  component  part 
of  some  mineral  vein,  or  that  at  some  past  time  they  did  constitute  a  part  of 
the  substance  of  some  vein.  It  ia  weU  known  that  what  miners  call  vein 
matter  frequentiy  rolls  down  a  mountain  side  to  a  great  distance  from  iti 
original  location  in  the  vein;  by  the  action  of  water  it  is  carried  to  still 
greater  distanoes.  The  hoisting-works  in  this  case  were  on  the  side  of  the 
mountain.  They  may  have  been  on  vein  matter  which  had  rolled  down  the 
mountain  for  an  indefinite  distance.  There  is  certainly  no  satisfactory  evi- 
dence to  show  those  works  were  within  the  walls  of  the  ledge  sued  for,  and 
therefore  the  sherifi^  under  a  judgment  for  the  quarts  ledge,  had  no  right  to 
interfere  with  those  works.  The  fact  that  the  original  complaint  sues  for 
the  ledge  and  two  hundred  feet  on  each  side  of  it  can  make  no  diffsrenoe. 
The  case  was  not  tried  on  that  complaint;  therefore  the  first  complaint  has 
nothing  to  do  with  the  question.  This  court  only  decided  the  sheriff  had  no 
right  under  that  particular  judgment  to  interfere  with  defendant's 
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frairkfl.  It  did  not  deeide  what  woald  be  the  effect  of  a  jadgmeat  for  the 
lod»  and  two  hundred  f c»t  on  eaoh  side  tbereol  That  qnaetion  is  not  now 
before  as." 

An  argnment  is  then  made  in  the  petition  to  show  that  the  nae  to  which  a 
thing  is  put  determines  whether  it  is  a  fixtore,  and  that  the  hoisting- works 
in  dispute  come  within  that  class  of  property.  The  oonrt,  while  they  admit 
that  sQch  works  may  be  fiztores,  contend  that  they  only  become  saeh  on  the 
land  on  which  they  stand;  and  that  as  the  pUuntifb  in  this  case  have  failed  to 
show  any  right  of  possession  to  the  soil  on  which  the  hoisting-works  stand, 
they  are  not  entitled  to  snch  works.  The  court  in  oonclnsion  say:  "If  they 
were  not  entitled  to  recover  the  soil,  they  could  not  reoover  the  house  stand- 
ing thereon,  although  it  was  ereoted  for  the  purpose  (unlawful,  perhaps,  if 
you  will)  of  taking  ore  from  the  plaintiflh'  mine.  The  purpose  for  which  a 
house  is  erected  cannot  change  its  locality.  Nor  can  we  see  how  that  purpose 
is  to  affect  in  any  way  the  rights  of  plaintiffs  to  recover  the  ground  on  which 
it  stands.    The  petition  for  rehearing  is  denied." 

Tksaxt  ur  Common,  Right  of,  to  reoover  eetate:  l\m^ard  v.  Onw,  81 
Am.  Dea  108,  and  note  117. 

OwNXBSHiP  OF  MmB  MAT  BxiBT  independent  of  a  surface  location:  Cold- 
well  V.  Copeland,  78  Am.  Dec  436^  and  note  440;  note  to  JfeCUtUodt  v.  ^ly. 
<ien,  63  Id.  101. 

Right  to  Mutb  and  to  Follow  Lbdgb  on  its  dip  into  the  lands  of  an- 
other: Note  to  Jf cOIinlocli  V.  ^rrden,  63  Am.  Deo.  91-108. 


LoBDELL  V.  Simpson. 

[2  NSVADA,  S74.] 

At  Common  Law,  Each  Riparian  Pbofbixtor  has  Equal  Riort  to  the 
use  of  the  water  which  flows  in  the  stream  adjacent  to  his  land  as  it  was 
wont  to  run,  without  diminution  or  alteration.  No  proprietor  has  a  right 
to  use  the  water  to  the  prejudice  of  another  above  or  below  without  a 
prior  right  to  divert  it,  or  unless  it  is  necessary  for  domeetio  uses  and 
watering  stock. 

Aa  svrwsBN  Oooupantb  of  Publio  Lands  Claiming  Watbb  by  appropria- 
tion, he  has  the  best  right  who  ia  first  in  time;  in  other  words,  the  prior 
appropriator  is  entitied  to  it  to  the  extent  appropriated  to  the  ezdusioa 
of  any  subsequent  appropriator  for  the  same  or  any  other  use. 

Oooupant  of  Public  Land  Claiming  Watbb  by  prior  appropriation  is  not 
entitied  to  any  greater  quantity  of  water  than  he  actually  appropriated 
prior  to  a  subsequent  appropria^n. 

PuoB  Apfbopbiatob  of  Watbb  of  Stbbam  has  an  absolute  right  to  the 
quantity  of  water  appropriated  as  against  a  subsequent  appropriator  of 
the  water  of  the  same  stream,  and  he  has  a  right  to  remove  any  obstruc- 
tions from  the  natural  channel,  but  he  has  no  right  to  make  any  change 
therein  that  wiU  injure  the  subsequent  appropriator. 

Pbior  Logatob  upon  and  Apfbopbiatob  of  the  water  of  a  stream,  as 
against  a  subsequent  locator  and  appropriator  of  the  water  of  the  same 
stream,  has  no  right  to  either  raise  or  lower  any  dams,  or  to  dose  up 
any  ditches  which  may  have  existed  at  the  time  of  his  own  and  the  loea* 
tion  of  others,  if  others  are  injured  thereby. 


538  LoBDEix  V.  Simpson.  [Nevada, 

BUBSBQUKHT    LOGATOR    UPON    StRKAM,   AVD     AfPBOPBIIXOR    of    tlw  Wltef 

thereof,  has  a  right  to  haye  it  flow  predMly  aa  it  did  whn  ha  located. 

Ths  opinion  contains  the  facts. 

Aldrieh  and  De  Long^  for  the  appellant. 
QumU  and  Hardy j  for  the  respondents. 

By  Court,  Lewis,  C.  J.  ''Every  proprietor  of  lands  on  the 
banks  of  a  river/'  says  Chancellor  Kent,  ''has  natorally  an 
equal  right  to  the  use  of  the  water  which  flows  in  the  stream 
adjacent  to  his  lands  as  it  was  wont  to  run,  without  diminution 
or  alteration.  No  proprietor  has  the  right  to  use  the  water  to 
the  prejudice  of  other  proprietors  above  or  below  him  unless 
he  has  a  prior  right  to  divert  it,  or  a  title  to  some  exclusive 
ei^oyment.  He  has  no  property  in  the  water  itself,  but  a 
simple  usufruct  while  it  passes  along.  Aqwn  eurret  et  debet 
currere  ui  currere  Bolebat^  is  the  language  of  the  law.  Without 
the  consent  of  the  adjoining  proprietors,  he  cannot  divert  or 
diminish  the  quantity  of  the  water  which  would  otherwise 
descend  to  the  proprietor  below,  nor  throw  the  water  back  upon 
the  proprietors  above  without  a  grant,  or  an  uninterrupted 
enjoyment  of  twenty  years,  which  is  an  evidence  of  if  This 
Is  the  clear  and  well-settled  general  doctrine  of  the  common 
law  of  watercourses.  The  quantity  of  water  in  a  natural 
stream  could  in  no  case  be  diminished  to  the  prejudice  of  other 
proprietors,  except  when  necessary  for  domestic  uses  and  for 
the  watering  of  stock.  If  a  reasonable  use  of  the  water  for 
these  purposes  materially  diminished  the  quantity  to  the 
prejudice  of  the  proprietors  below,  no  action  would  lie,  because 
these  were  considered  privileged  uses.  Some  of  the  courts 
have  held  that  it  might  also  be  taken  for  the  purpose  of  irri- 
gating land  though  the  proprietors  below  were  prejudiced 
thereby;  the  weight  of  authorities,  however,  would  seem  to  be 
against  those  decisions. 

Whilst  every  riparian  proprietor  has  a  right  to  the  reasonable 
use  of  the  water  for  any  purpose  which  does  not  diminish  its 
quantity  or  deteriorate  its  quality  to  the  injury  of  those  below 
him  on  the  same  stream,  he  has  no  right  to  use  or  detain  it 
upon  his  own  land  for  any  purpose  which  would  result  preju- 
dicially to  any  other.  Sic  utere  tuo  ut  alienwn  non  ImdaSj  is  the 
maxim  which  the  courts  recognize  as  a  rule  which  must 
govern  riparian  proprietors  in  the  use  of  running  water.  The 
anomalous  condition  of  the  settlers  and  miners  upon  the  pub- 
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lie  land  in  California  has  induced  the  courts  of  that  state  to 
depart  from  the  strict  rules  of  the  common  law,  and  to  recog- 
nize priority  of  appropriation  as  a  foundation  of  right  to  the 
use  of  running  water.  The  rule  adopted  in  California,  when 
viewed  in  the  light  of  the  necessities  which  induced  its  adop- 
tion, is  founded  upon  the  clearest  principles  of  justice.  The 
right  to  land  in  that  state  resting  as  it  did  for  years  upon  no 
other  titles  but  that  of  prior  occupation  and  appropriation,  the 
right  to  the  use  of  running  water  was  also  acquired  in  the 
same  way.  So  the  doctrine  is  well  settled  in  California  that 
as  between  persons  claiming  water  merely  by  the  appropriation 
of  the  water  itself,  he  has  the  best  right  who  is  first  in  time. 
''We  presume  that  it  is  not  to  be  doubted,"  says  Judge  Bald- 
win in  the  case  of  Ortman  v.  Dixorij  13  Cal.  38,  ''that  the 
defendants,  having  first  appropriated  the  water  for  their  mill 
purposes,  are  entitled  to  it  to  the  extent  appropriated,  and  for 
those  purposes  to  the  exclusion  of  any  subsequent  appropria- 
tion of  it  for  the  same  or  any  other  use.  We  hold  the  absolute 
property  in  such  cases  to  pass  by  appropriation  as  it  would  ^ 
pass  by  grant."  So  in  the  case  of  Butte  Canal  amd  Ditch  Co.  *\ 
V.  Vaughuy  11  Id.  162  [70  Am.  Dec.  769],  Mr.  Justice  Field,  \ 
in  delivering  the  opinion  of  the  court,  says:  "The  first  appro- ' 
priator  of  the  water  of  a  stream  passing  through  the  publio 
lands  of  this  state  has  the  right  to  insist  that  the  water  shall 
be  subject  to  his  use  and  enjoyment  to  the  extent  of  his  origi- 
nal appropriation,  and  that  its  quality  shall  not  be  impaired 
so  as  to  defeat  the  purpose  of  its  appropriation." 

In  this  action,  the  plaintifiT  seems  to  have  relied  solely  upon 
his  prior  appropriation  of  the  waters  of  Desert  Creek.  No 
rights  by  virtue  of  his  riparian  proprietorship  seem  to  have 
been  claimed.  True,  in  the  amended  complaint  it  is  alleged 
that  the  natural  channel  of  the  stream  passed  through  his 
land,  and  that  the  waters  of  the  creek  naturally  flowed  into 
and  upon  his  premises.  It  is  admitted,  however,  in  the  record, 
that  he  had  no  title  in  the  premises,  except  as  a  mere  occupant 
of  public  land,  and  he  does  not  claim  that  thereby  he  is  en- 
titled to  have  all  the  waters  of  the  creek  flow  in  its  natural 
channel  upon  his  land,  but  simply  that  he  is  entitled  to  a  cer- 
tain quantity  of  water  actually  appropriated  by  him,  to  wit, 
three  hundred  inches.  The  entire  complaint  shows  that  noth- 
ing was  claimed  by  the  plaintifiT  by  virtue  of  his  occupancy  of 
the  land,  but  only  by  his  actual  appropriation  of  the  water 
itself;  and  the  prayer  is,  that  the  defendants,  their  agents,  ser- 
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vants,  employees,  and  all  persons  having  or  claiming  to  hayo 
interests  by,  through,  or  under  them,  be  enjoined  from  appro- 
priating any  of  the  water  of  Desert  Creek,  except  the  surplus 
over  and  above  what  the  ditches  aforesaid  will  convey,  to  wit, 
three  hundred  inches  of  water  with  a  six-inch  pressure,  and 
that  the  court  decree  to  the  plaintiff  the  right  to  that  quantity 
of  the  water  of  said  creek.  As  the  main  issue  raised  by  the 
pleadings  is  priority  of  appropriation,  the  court  erred  in  re- 
fusing to  instruct  the  jury,  as  requested  by  the  defendantSi 
that  "  the  plaintiff  is  not  entitled  to  any  greater  quantity  of 
the  water  of  Desert  Creek  than  he  actually  appropriated  prior 
to  the  defendants'  appropriation."  What  we  might  hold  if 
the  plaintiff  had  relied  upon  his  rights  as  a  riparian  proprietor, 
and  claimed  the  water  of  the  creek  by  virtue  of  his  ownership 
of  the  soil,  it  is  unnecessary  to  say  at  present.  We  wish  it 
understood,  however,  that  the  views  expressed  in  this  opinion 
are  applicable  only  to  those  cases  where  the  parties  rely  solely 
on  the  prior  actual  appropriation  of  water,  which  seems  to  be 
the  case  here.  We  do  not  deem  it  necessary  to  consider  the 
question  as  to  whether  the  Indian  from  whom  the  defendants 
claimed  title  could  convey  any  right  to  them  or  not;  for  if  the 
facts  are  correctly  pleaded  in  the  answer,  and  they  can  be  es- 
tablished by  proof,  the  defendants  have  a  right  to  divert  the 
water  used  by  them,  independent  of  any  right  existing  in  or 
derived  from  the  Indian.  It  is  alleged  in  the  sworn  answer 
of  the  defendants  that  the  dam  and  ditch  complained  of  by 
the  plaintiff,  and  by  which  they  divert  the  water  from  the 
natural  channel  of  the  creek,  existed  not  only  when  the  plain* 
tiff  located  upon  the  stream  below,  but  when  defendants  lo- 
cated their  land  above  plaintiff,  and  that  their  ditch  had  been 
in  no  wise  enlarged  or  the  dam  raised  since  the  location  and 
appropriation  by  the  respective  parties  plaintiff  and  defend- 
ants. The  first  appropriator  of  the  water  of  a  stream  has  un- 
doubtedly a  right  under  the  decisions  in  California  to  the 
quantity  of  water  actually  appropriated  by  him  as  against  any 
one  subsequently  appropriating  any  of  the  water  of  the  same 
stream,  and  he  has  a  right  to  remove  any  obstructions  from 
the  natural  channel.  But  so  soon  as  others  locate  upon  the 
stream  or  appropriate  the  water,  the  first  locator  has  no  right 
to  make  any  change  in  the  channel,  either  to  raise  or  lower 
any  dams,  or  to  close  up  any  ditches  which  may  have  existed 
at  the  time  of  his  own  and  the  location  of  others,  if  others  are 
injured  thereby.     In  other  words,  a  person  locating  upon  a 
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Btream  and  appropriating  the  water  has  a  right  to  have  it  flow 
(so  £Eir  aa  the  natural  channel  is  concerned)  in  precisely  the 
same  manner  as  it  did  when  he  located;  and  no  prior  locator 
has  any  right  to  make  any  such  change  in  the  natural  chan- 
nel as  will  injure  subsequent  appropriators  of  the  same  water. 
If,  as  in  this  case,  there  was  a  dam  in  the  stream,  and  a  ditch 
conveying  a  certain  quantity  of  water  upon  public  and  unoc- 
cupied land  above  the  plaintiff  at  the  time  the  plaintiff  located, 
and  he  had  not  disturbed  either,  and  the  defendants  take  up 
the  land  and  ditch,  the  plaintiff  would  have  no  right  after 
such  location  by  the  defendants  to  destroy  the  dam  or  close 
up  the  ditch  of  defendants,  if  by  so  doing  the  defendants  would 
be  damaged.  Neither  would  the  defendants  have  any  right 
to  raise  their  dam  or  enlarge  their  ditch  so  as  to  deprive  the 
plaintiff  of  the  quantity  of  water  appropriated  by  him.  But 
they,  on  the  other  hand,  have  a  right  to  claim  that  no  dam 
which  existed  at  the  time  of  their  location  shall  be  torn  down, 
if  the  tearing  of  it  down  would  prejudice  them. 

The  evidence  in  the  case  not  being  brought  up,  we  are  unable 
to  determine  what  the  rights  of  the  defendants  are;  but  if  the 
fiacts  exist  as  set  forth  in  the  answer,  they  have  a  right  to 
maintain  the  dam  as  they  found  it  at  tiie  time  of  their  loca- 
tion. However,  as  the  judgment  must  be  reversed  upon  the 
error  of  the  court  in  refusing  to  give  the  instruction  above  re- 
ferred to,  we  deem  it  unnecessary  to  give  the  question  any 
farther  consideration. 

Judgment  reversed  and  new  trial  ordered, 

Bbosnan,  J.,  did  not  participate  in  this  decision. 

BniBT  07  BiPABiAK  PBOPBnETOB  TO  UsB  OF  Stbxax:  BprkiQ^M  T.  Hat- 
fk^  81  Am.  Deo.  715;  Rhodet  y.  Whitehead,  84  Id.  631;  Brwm  ▼.  Bcwm,  86  Id. 
406;  Ferrta  y.  Kvipe,  87  Id.  128,  and  notea  to  fheso  cans. 

Watkb  Riohts  ab  BKTWuir  Prior  and  SussBQUKfT  Logatobs  avd  A^ 
TB0PBIAT0B8:  Wixtm  ▼.  BeotT  Bher  etc  Mndng  Co,,  86  Am.  Deo.  69;  Unkm 
Water  Co,  v.  Crary,  86  Id.  145,  and  notes  to  these  oases. 

Puoa  Apfbofbiatob  of  Watkb  does  not  aoqnire  an  ezolnsiTe  right 
thereto:  Heath  v.  WiUiame,  43  Am.  Deo.  265,  and  extended  note  thereto. 

Rights  of  Pbior  Apfbofbiatobs  of  Watbb:  See,  In  addition  to  abo?e 
BMSs,  Conger  v.  Weaver,  65  Am.  Deo.  528;  Bear  Bher  etc,  Jlihung  Co,  v.  Nete 
Tmh  Mining  Co,,  68  Id.  326;  WMU  y.  TodeTe  VdOey  Waier  Co.,  9S  Id.  Z3S, 
■bowing  when  the  first  appropriator  is  not  limited  to  the  amount  first  taken; 
B^ate  Canatetc  Co.  ▼.  Vaughn,  70  Id.  769;  KM  y.  Laird,  76  Id.  472,  and 
notes  to  these  oases. 

PttiOR  Affbofbiatob  of  Watxb  to  beneficial  pnrposes  has,  to  the  extent 
of  bis  appropriatioDy  the  better  right  as  against  snbseqnent  approprifttors  ol 
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the  water  of  the  Btreaxn,  above  or  below,  and  the  first  appropriator  may  ooa- 
dnot  the  water  in  canals,  ditches,  or  flames  wherever  he  pleases,  and  apply  it 
to  any  beneficial  use  he  may  see  fit,  without  being  obliged  to  return  it  to  the 
stream  or  to  preserve  its  purity  or  quantity:  Union  M,  ^  Jf.  Co.  v.  Ferria^ 
2  Saw.  184,  citing  the  principal  case. 

Prior  Appropriator  oy  Watxr  of  Rukkino  Stream  has  a  superior 
right  as  against  a  subsequent  appropriator;  this  right  is  based  upon  the  ap- 
propriation, and  not  upon  the  ownership  in  the  soil:  Bamu  v.  Sabron,  10  Nev. 
233»  citing  the  principal  case. 

MsRB  Locator  on  Unsurvxted  Ooverkmxnt  or  pubUo  lands,  with  noth* 
ing  but  possessory  rights,  has  no  riparian  rights  in  a  stream  of  water  flowing 
through  such  land:  Lake  v.  ToOes,  8  Nev.  291;  Vanskkle  v.  JETames,  7  Id.  289; 
Covington  v.  Becker,  6  Id.  283,  all  citing  the  principal  case. 

Thk  principal  case  came  'again  before  the  court  under  the  title  of  Xofr- 
ddl  V.  HaJU,  3  Nev.  507,  where  the  former  case  is  affirmed  as  to  all  pointi 
arising  which  were  decided  at  the  first  hearing. 


Zabbiseie  V.  Meadb. 

[2  Nevada,  28S.J 

BioiTALS  nr  Sheriti's  Deeds  are  Conclusivs  as  between  the  parties  to 
them  and  those  claiming  under  them,  and  cannot  be  oontradioted  by 
parol  evidence  showing  that  the  land  was  sold  under  a  different  judg- 
ment and  execution  thim  those  recited  in  the  deed. 

Purchaser  at  Sheripf's  Sale  ov  Real  Propbrtt  under  ezeontion  gets 
only  such  interest  as  the  judgment  debtor  possessed.  If  the  judgment 
debtor  has  nothing,  the  purchaser  gets  nothing  and  the  sale  is  a  nnllity. 

The  opinion  states  the  facts. 

Aldrich  and  De  Long^  for  the  appellants. 

/.  Nuly  JolvMOUj  for  the  respondent. 

By  Court,  Lewis,  G.  J.  The  judgment  in  this  case  is  clearly 
contrary  to  the  evidence,  and  must  therefore  be  reversed;  the 
title  proven  by  the  plaintiff  upon  the  trial  being  based  upon  a 
judgment  which  it  appears  was  rendered  long  after  the  prem- 
ises had  been  conveyed  by  the  judgment  creditor  to  one  Raw» 
lings,  from  whom  the  defendants  claim  title. 

If  the  recitals  in  the  execution,  certificate  of  sale,  and  sher- 
iff's deed,  which  were  introduced  in  evidence  by  the  plaintifif 
to  establish  his  title,  be  received  as  correct,  the  sheriff  sold 
property  not  belonging  to  the  judgment  creditor,  but  which 
was  claimed  by  the  grantor  of  the  defendants  by  virtue  of  a 
deed  which  had  been  executed  and  recorded  nearly  a  year  be- 
fore the  rendition  of  the  judgment  upon  which  the  sale  was 
made  to  the  plaintiff.    It  appears  from  the  record  that  in  the 
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month  of  June,  A.  D.  1863,  one  C.  C.  York  entered  into  an  agree* 
ment  with  John  Rawlings,  by  which  he  agreed  to  sell  to  him 
the  premises  in  dispute  for  the  sum  of  three  hundred  dollars, 
payable  in  monthly  installments  of  fifty  dollars;  that  on  the 
twenty-third  day  of  November,  A.  D.  1868,  York  and  wife,  in 
compliance  with  the  agreement,  executed  a  deed  of  the  prem- 
ises to  John  Rawlings;  and  on  the  twenty-second  day  of  Jan- 
uary, A.  D.  1864,  the  same  was  recorded  in  the  office  of  the 
county  recorder  of  Lyon  County;  and  on  the  twentieth  day 
of  April,  A.  D.  1865,  Rawlings  conveyed  to  the  defendants  in 
this  action.  This  is  the  title  made  out  and  relied  on  by 
the  defendants.  The  plaintiff  to  support  his  claim  intro- 
duced in  evidence  a  judgment  of  the  probate  court  of  Lyon 
County  rendered  on  the  sixteenth  day  of  November,  A.  D. 
1863,  in  his  favor  and  against  C.  C.  York,  for  the  sum  of 
$140  and  costs  of  suit.  Upon  this  judgment  an  execution 
was  issued  on  the  eighteenth  day  of  November, — two  days 
after  the  rendition  of  the  judgment, — by  virtue  of  which 
some  little  personal  fiGperty  was  seized  and  sold,  but  not 
sufficient  to  satisfy  the  judgment.  On  the  twentieth  day  of 
January,  A.  D.  1864,  an  alias  execution  was  issued  and  re- 
sumed unsatisfied;  and  on  the  twenty-third  day  of  Novem- 
ber, A.  D.  1864,  an  execution  is  issued  in  an  action  entitled 
C.  B.  Zabriahie  v.  0.  (7.  Yorkj  by  virtue  of  which  the  prem- 
ises in  dispute  were  sold  to  the  plaintiff  in  this  action.  The 
probability  is  that  this  execution  was  issued  upon  the  judg- 
ment rendered  on  the  16th  of  November,  above  referred  to,  but 
it  recites  that  it  is  issued  upon  a  judgment  rendered  on  the 
sixteenth  day  of  November,  A.  D.  1864,  and  it  commanded  the 
sheriff  to  satisfy  the  judgment  out  of  the  personal  property 
of  the  defendant,  C.  C.  York,  and  if  sufficient  personal  prop- 
erty could  not  be  found,  then  out  of  the  real  property  belong- 
ing to  the  defendant  on  tiie  day  upon  which  said  judgment  was 
docketed,  or  at  any  time  thereafter.  The  sheriff  certifies  that 
on  the  twenty-fifth  day  of  November,  A.  D.  1864,  by  virtue  of 
this  execution,  he  levied  upon  and  sold  the  premises  in  dis- 
pute to  the  plaintiff,  C.  B.  Zabriskie,  for  the  sum  of  $226. 
The  notice  of  sale  also  recites  that  the  property  was  levied  on 
by  virtue  of  an  execution  issued  upon  a  judgment  rendered 
in  the  probate  court  for  the  county  of  Lyon  on  the  sixteenth 
day  of  November,  A.  D.  1864.  The  certificate  of  sale  also  re- 
fers to  a  judgment  rendered  in  November,  A.  D.  1864,  as  that 
imder  which  the  sale  was  made;  and  the  sheriff's  deed,  whiok 
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was  executed  on  the  thirteenth  day  of  July,  A.  D.  1865,  con- 
tains the  following  recitals: — 

''  Whereas,  by  virtue  of  a  writ  of  execution  issued  out  of 
and  under  the  seal  of  the  probate  court  of  the  third  judicial 
district  of  the  state  of  Nevada,  in  and  for  the  county  of  Lyon, 
tested  the  twenty-third  day  of  November,  A.  D.  1864,  upon  a 
judgment  recovered  in  said  court  on  the  sixteenth  day  of 
November,  A.  D.  1864,  in  favor  of  C.  B.  Zabriskie  and  against 
C.  C.  York,  to  the  said  sheriff  directed  and  delivered,  com- 
manding him  that  of  the  personal  property  of  the  said  judg- 
ment debtor  in  his  bailiwick  he  should  cause  to  be  made 
certain  moneys  in  the  said  writ  specified;  and  if  sufficient 
personal  property  of  the  said  judgment  debtor  could  not  be 
found,  that  then  he  should  cause  the  amount  of  said  judgment 
to  be  made  out  of  the  lands,  tenements,  and  real  property 
belonging  to  him  on  the  twenty-third  day  of  November,  A,  D. 
1864,  or  at  any  time  afterwards  ";  and  the  deed  then  recites, 
that  sufficient  personal  property  not  being  found,  the  sherifT 
levied  upon  and  sold  the  premises  in  dispute  in  this  action  to 
the  plaintiff,  C.  B.  Zabriskie.  There  seems  to  have  been  no 
attempt  to  show  that  the  date  of  the  rendition  of  the  judg- 
ment as  stated  in  the  execution,  notice  of  sale,  certificate,  and 
deed  was  a  mistake,  or  to  show  that  any  other  judgment  than 
ihat  of  November  16,  A.  D.  1863,  was  ever  rendered;  and  yet 
the  execution,  notice  of  sale,  and  deed  all  refer  to  a  judgment 
rendered  in  November,  A.  D.  1864,  a  year  after  the  sale  of  the 
premises  by  York  to  Rawlings.  As  the  execution  only  au- 
thorized a  levy  and  sale  of  such  real  property  as  belonged  to 
York  in  November,  A.  D.  1864,  and  as  the  sheriff  did  not  levy 
upon  or  convey  an3rthing  else,  it  follows  that  the  plaintiff  got 
nothing  by  the  sale,  because  the  property  sold  was  not  the 
property  of  the  defendant,  nor  subject  to  the  lien  of  the  judg- 
ment, and  the  sale  was  therefore  wholly  unauthorized,  it  being 
the  sale  of  the  property  of  Rawlings  to  satisfy  a  judgment 
against  York.  Whether  the  judgment  referred  to  in  the  exe- 
cution and  deed  be  in  fact  the  one  rendered  in  November, 
A.  D.  1863,  or  whether  there  was  another  judgment  rendered 
a  year  later,  we  cannot  determine  from  the  record.  In  the 
disposition  of  this  case,  however,  we  must  take  the  recitation 
in  the  deed  as  conclusive  that  there  was  a  judgment  rendered 
in  November,  A.  D.  1864,  and  that  the  sale  of  the  property  in 
dispute  was  made  to  satisfy  it.  Even  if  there  had  been  an 
attempt  to  correct  or  contradict  the  deed  by  showing  that  the 
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levy  and  sale  were  made  under  a  judgment  rendered  in  No* 
yember,  A.  D.  1863,  it  would  have  been  inadmissible  in  this 
action.  The  recitals  in  the  sheriff's  deeds  are  conclusive  be- 
tween the  partj  making  them  and  those  claiming  under  the 
deed:  Donahue  v.  McNvity,  24  Cal.  411  [86  Am.  Dec.  78]. 

In  delivering  the  opinion  in  that  case,  Mr.  Justice  Currej 
says:  '^The  officer  who  makes  a  sale  and  executes  a  convey- 
ance of  land  imder  and  by  virtue  of  a  judgment  and  execu- 
tion must  necessarily  make  some  reference  in  his  deed  to  the 
authority  under  which  he  acted,  and  to  the  character  of  such 
authority.  This  is  essential  for  the  purpose  of  showing  a 
transmission  of  the  debtor's  title  in  the  property  to  the  pur- 
chaser and  grantor  thereof.  This  is  done  by  recital  of  certain 
£acts  constitutive  of  the  officer's  authority  to  sell  and  convey; 
and  when  this  is  done,  those  who  claim  under  the  deed  are 
estopped  from  denying  the  truth  of  the  facts  recited."  So  in 
the  case  of  Jaeknon  v.  Sternberg^  20  Johns.  50,  it  was  held  that 
parol  evidence  was  inadmissible  to  contradict  the  recital,  or 
show  that  the  land  was  sold  under  a  different  judgment  and 
execution  than  those  recited  in  the  deed. 

The  plaintiff  could  not,  therefore,  in  this  action,  have  been 
permitted  to  contradict  the  sheriff's  deed,  upon  which  he 
relied,  by  showing  that  the  sale  took  place  under  a  judgment 
rendered  at  a  time  different  from  that  mentioned  in  the  deed, 
even  if  he  had  been  desirous  of  doing  so.  But  we  do  not  see 
that  the  correction  of  the  deed  would  help  the  plaintiff  in  the 
least,  for  the  execution  only  authorized  the  sheriff  to  sell  such 
real  proi)erty  as  York,  the  judgment  debtor,  was  the  owner  of 
on  the  sixteenth  day  of  November,  A.  D.  1864;  and  the  record 
in  this  case  clearly  shows  that  long  before  that  time  York  had 
conveyed  away  the  premises  levied  on  by  the  sheriff,  and  that 
he  had  no  interest  in  them  on  the  10th  of  November,  A.  D. 
1864;  hence  the  sale  by  the  sheriff  was  an  absolute  nullity, — 
as  much  so  as  if  he  had  levied  on  the  property  of  an  entire 
stranger  to  all  parties  to  the  proceedings  in  which  that  judg- 
ment was  rendered.  For  it  is  now  too  well  settled  to  admit  of 
question  that  a  purchaser  at  a  sale  of  real  property  under 
execution  gets  only  such  interest  as  the  debtor  possessed  at 
the  time  of  the  lien  of  the  judgment.  If  the  judgment  debtor 
has  nothing,  the  purchaser  gets  nothing:  Boggs  v.  Hargrave^ 
16  Cal.  559  [76  Am.  Dec.  561]. 

In  this  case,  York,  the  judgment  debtor,  bad  no  interest  in 
the  property  on  the  16th  of  November,  A.  D.  1864,  the  time 

AM.  Dxa  Vol.  ZO-M 


646  8h3UU)n  9.  Shaw.  [N«ifiidA» 

itated  in  the  exeoation  when  judgment  was  rendered,  and 
therefore  the  purchaser,  Zabriakie,  gets  nothing  by  the  tale. 
Judgment  reyersed. 

Brosnan,  J.,  did  not  participate  in  this  deciaion. 


RiciTALfl  Dv  Shbbiff'b  Dwei^,  oQfucliisiTeiMM  of,  tod  ftdmiHibili^  of  puoi 
•videnoe  to  contradict:  Donahue  ▼.  MeNuUif,  85  Am.  Deo.  78,  and  note  84| 
Leahejf  ▼.  Gardner,  38  Id.  764. 

PuROHASEB  or  Lanb  AT  BxwJiTnoir  Sale  aoqniree  only  each  title  as  fho 
execution  debtor  had:  Gingrich  v.  FolU,  57  Am.  Dec  631,  and  note  634;  PoOt 
T.  GaUoni,  34  Id.  410;  Campbell  v,  Lowe,  66  Id.  339.  Cfaveai  empior  ie  the  mU 
at  raoh  lales:  Lanffe  Hehre  ▼.  Warimg,  60  Id.  533;  and  note  5a9|  Bogge  r,  Fow 
(erJ6  Id.  561;  WaJBMdge  ▼.  Dag,  83  Id.  227,  aad  note. 


Sharon  v.  Shaw. 

\2  Nbtada,  9M.] 

DiLimiT  OF  Poaaiasioii  of  Personaltt  is  SuFFionirr  as  agsbst  sabse- 
qnent  attaching  creditors  of  the  Tender  where  the  latter  ezeoates  a  deed 
of  certain  realty*  followed  by  a  bill  of  sale  of  the  personal^  thereon,  and 
delivers  possession  of  everything  about  the  premises  to  the  vendee^  and 
surrenders  the  keys  to  the  agent  of  the  latter.  In  such  case,  a  removal 
of  the  personal  property  from  the  premises  is  not  necessary. 

RioisTRT  OF  Deed  as  Kotiob  of  Salb  of  Psbsokaity.  —  Where  the  vendof 
executes  a  deed  of  realty,  foUowed  by  a  bill  of  sale  of  the  personal  pro|»> 
erty  thereon,  and  delivers  possession  of  whole  to  the  vendee,  the  recorda- 
tion of  the  deed  by  the  latter  is  notioe  to  subsequent  attaching  creditoiff 
of  the  vendor  of  the  sale  and  transfer  of  the  res!  and  personal  property. 

Dblivert  of  Possession  of  Pebsonaltt  not  Sufficient  as  against  snbsoi 
quent  attaching  creditors.  Where  a  vendor  executes  a  deed  of  real  es- 
tate, and  also  a  bill  of  sale  of  the  personal  property  thereon,  but  indudsff 
in  such  bill  of  sale  other  personalty  not  on  the  land  conveyed,  the  latter« 
named  personal  property,  without  further  change  of  possession,  does  not 
vest  in  the  vendee  as  against  subsequent  attaching  creditors  of  thit 
vendor. 

Mere  Notification  of  Servant  in  Cuarob  that  personal  property  has 
been  sold,  accompanied  with  a  request  by  the  purchaser  to  oontiniie  hi 
his  employment,  is  not  snch  delivery  or  change  of  possession  as  wili 
vest  the  property  in  him  as  against  subsequent  attaching  crediton  of  tbt 
party  from  whom  he  bought. 

The  opinion  contains  the  facts. 

Crittenden  and  Sunderland^  for  the  appellant. 

WiUiarM  and  Bixler^  for  the  respondent. 

By  Court,  Lewis,  G.  J.    This  action  was  brought  for  the 
puri)osc  of  recovering  possession  of  certain  personal  property 
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from  the  defendant,  who  in  the  sheriff  of  the  county  of  Lyon, 
and  who  justifies  under  a  writ  of  attachment  issued  out  of  the 
district  court  of  his  county.  The  plaintiff,  claiming  title  from 
Tregloan,  the  person  against  whom  the  attachment  was  issued, 
introduced  in  evidence  a  bill  of  sale  from  him  of  all  the  per- 
sonal property  now  in  controversy,  dated  October  31,  A.  D, 
1865,  and  also  a  deed  bearing  date  June  1,  A.  D.  1866,  by 
which  certain  real  estate  (upon  which  a  portion  of  the  per- 
sonal property  was  situated)  was  conveyed  to  the  plaintiff. 

It  was  also  proven  at  the  trial  that  a  large  portion  of  the 
personal  property  was  kept  in  the  cellar  of  the  boarding- 
house,  which,  it  appears,  was  not  located  on  the  premises 
conveyed  by  the  deed  of  June  1st.  This  deed,  though  exe- 
cuted on  the  1st  of  June,  was  not  placed  on  record  until  the 
night  of  the  thirty-first  day  of  October,  when  the  bill  of  sale 
was  executed. 

The  plaintiff,  Mr.  Sharon,  gives  as  a  reason  for  this  delay 
that  the  deed  was  delivered  to  him  with  the  understanding 
that  at  any  time  when  he  might  consider  the  bank  for  which 
he  was  acting  not  entirely  secure  the  deed  might  be  placed 
upon  record.  On  the  thirty-first  day  of  October,  the  grantor, 
Mr.  Tregloan,  informed  the  plaintiff  that  he  did  not  think  he 
could  discharge  his  indebtedness  to  the  bank,  and  offered  to 
surrender  all  his  property  in  discharge  of  it;  this  offer  was 
accepted,  the  bill  of  sale  executed  in  compliance  with  this 
understanding,  and  the  same  evening  the  deed  of  the  real 
estate  was  placed  upon  record.  The  deed  conveyed  the  prem- 
ises upon  which  the  Swansea  mill  is  located,  together  with  the 
mill,  batteries,  engines,  boilers,  pans,  and  all  other  machinery 
belonging  or  appertaining  thereto.  It  appears  that  there  was 
a  boarding-house  owned  and  conducted  by  Tregloan  in  con- 
nection with  this  mill,  but  not  located  on  the  premises  con- 
veyed by  the  deed.  Much  of  the  personal  property  transferred 
by  the  bill  of  sale  was  kept  in  the  cellar  of  this  boarding- 
house;  the  balance  was  kept  on  the  premises  conveyed  by  the 
deed. 

On  the  morning  after  the  execution  of  the  bill  of  sale  and 
the  recordation  of  the  deed,  the  plaintiff,  by  his  agent,  took 
possession  of  the  premises.  The  agent  also  informed  the  per- 
sons who  were  employed  at  the  boarding-house  of  the  sale, 
and  engaged  them  on  behalf  of  the  plaintiff  to  remain  in  his 
employ. 

Tregloan  delivered  a  bunch  of  keys  to  Johns,  the  plaintiff's 
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agent,  among  which  was  a  key  to  a  building  occupied  as  the 

office;  but  it  appears  that  the  key  to  the  cellar  of  the  board- 
ing-house, where  much  of  the  property  in  question  was  kept, 
was  not  delivered  with  the  others,  it  being  in  the  possession  of 
Mrs.  Washburn,  who  was  employed  to  take  charge  of  the 
cooking  for  the  employees  of  the  mill.  Nothing  was  done  to- 
wards taking  possession  of  the  personal  property  in  the  board- 
ing-house cellar,  except  that  Johns  informed  Sirs.  Washburn 
of  the  sale,  and  requested  her  to  remain  as  the  employee  of 
the  plaintiff.  On  the  morning  of  November  1st,  after  the  de- 
livery of  possession  of  the  premises,  the  sheriff  levied  upon  the 
personal  property  in  question,  a  portion  of  which  was  in  the 
office,  some  of  it  in  the  mill,  and,  as  before  stated,  much  of  it 
in  the  cellar  of  the  boarding-house.  Upon  the  trial,  the  de- 
fendant claimed  that  there  had  been  no  such  delivery  of  the 
possession  of  the  property  as  would  transfer  the  title  to  the 
plaintiff  as  against  the  creditors  of  Tregloan.  The  verdict 
and  judgment  were  for  the  defendant.     Plaintiff  appeals. 

The  principal  question  presented  for  consideration  in  this 
court  is,  whether  the  delivery  of  the  personal  property  by 
Tregloan  to  the  plaintiff  was  sufficient  to  meet  the  require- 
ments of  the  statute  of  frauds.  Our  conclusion  is,  that  the 
delivery  of  that  portion  of  the  property  transferred  by  the  biU 
of  sale  which  was  in  the  mill  and  office  or  on  the  premises 
conveyed  by  the  deed  fully  met  the  requirements  of  the  law. 
The  bill  of  sale  passed  the  right  of  possession,  and  the  deed 
and  the  subsequent  surrender  of  the  possession  of  the  real 
estate  upon  which  the  personal  property  was  kept  was  a  com- 
plete delivery  of  the  possession  of  that  personal  property.  We 
are  unable  to  see  what  further  delivery  or  change  of  posses- 
sion could  have  taken  place.  The  plaintiff  having  received  a 
conveyance  of  the  real  estate  whereon  all  the  personal  prop- 
erty was  needed  for  use,  it  would  be  a  harsh  construction  of 
the  law  to  hold  that  a  complete  delivery  could  not  take  place 
without  a  removal  of  it  from  the  place  where  it  had  been  kept 
by  the  vendor  of  the  plaintiff.  There  was  not  only  a  transfer 
of  the  right  of  possession  by  means  of  the  deed  and  bill  of  sale, 
but  the  plaintiff's  vendor  surrendered  possession  of  everything 
about  the  premises,  and  delivered  the  keys  to  the  agent  of  Mr. 
Sharon.  Thus  the  title  and  the  possession  were  passed,  and 
the  deed,  which  was  placed  upon  record  before  the  levy  by  the 
sheriff,  imparted  notice  to  the  world  that  the  premises  upon 
which  the  personal  property  was  kept  had  been  conveyed  to 
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Che  plaintiff.  This,  togeiher  with  the  actual  poeseesicm  of  the 
premises  by  the  plaintiff,  would  be  sufficient  to  notify  third 
parties  of  the  transfer.  There  was  not  only  the  sale  of  the 
personal  property  and  a  delivery  of  the  possession,  but  there 
were  all  the  outward  evidences  of  such  sale  which  the  circum* 
stances  of  the  case  admitted  of.  The  conveyance  and  delivery 
of  the  possession  of  the  real  estate  and  the  recordation  of  the 
deed  operated  precisely  the  same  as  a  removal  of  the  personal 
property  from  the  premises  entirely. 

In  our  opinion,  it  is  a  matter  of  no  consequence  in  the  de-^ 
cision  of  this  question  whether  the  deed  from  Tregloan  to 
Sharon  would  in  equity  be  considered  a  mortgage.  The  deed 
is  absolute  on  its  face,  and  a  delivery  of  possession  of  the  real 
estate  took  place  under  it.  Whether  that  possession  was  ob» 
tained  by  "^drtue  of  a  deed  absolute,  mortgage,  or  lease,  the 
result  here  must  be  the  same. 

As  to  the  property  kept  in  the  cellar  of  the  boarding-house^ 
there  seems  to  have  been  no  such  delivery  and  change  of  pos- 
session as  the  law  contemplates.  That  portion  of  the  property 
was  not  on  the  premises  conveyed  by  the  deed,  and  the  key  to 
the  cellar  where  it  was  kept  was  not  delivered  with  the  others, 
but  remained  in  the  possession  of  the  servant  until  it  was 
taken  from  her  by  the  sheriff.  The  boarding-house,  not  being 
included  in  the  deed  of  conveyance,  of  course  continued  to  be 
the  property  of  Tregloan.  The  servant  which  he  had  em- 
ployed before  the  sale  continued  in  possession  of  the  house 
and  the  personal  property  in  the.cellar.  There  was  no  change, 
or  apparent  change,  of  the  possession  of  that  portion  of  the 
personal  property.  Everything  remained  the  same  after  ae 
before  the  sale,  and  the  fact  that  that  house  had  not  been  con- 
veyed by  the  deed  would  of  itself  raise  the  presumption  that 
no  change  had  taken  place  as  to  it  or  the  property  in  it.  As 
to  that  portion  of  the  property,  nothing  was  done  towards  a 
change  of  possession,  except  the  notification  of  the  servant 
who  had  charge  of  it  that  it  had  been  sold,  and  the  employ- 
ment of  her  in  the  same  capacity  by  the  plaintiff. 

The  authorities  are  uniform  that  that  would  not  be  such 
delivery  and  change  of  possession  as  is  required  by  the  law. 
So  it  was  held  by  this  court  in  the  case  of  Doake  v.  BrubaheTf 
1  Nev.  218,  and  by  the  supreme  court  of  California  in  the  case 
of  HurUmrd  v.  Bogardus^  10  Cal.  519; 

The  transcript  does  not  purport  to  contain  all  the  evidenoo 
adduced  at  the  trial,  but  from  that  which  is  presented  ^t  ii 
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■hown  alBniiatiToly  that  there  web  not  a  Boffideiit  deUyery  of 
that  portion  of  the  property  which  was  in  the  boarding-house 
at  the  time  of  the  levy  by  the  sheriff  to  transfer  the  title  to 
the  plaintiff. 

So  far  as  the  question  of  fraud  in  the  conveyance  and  sale 
to  the  plaintiff  is  concerned,  we  find  nothing  in  the  record 
which  would  in  any  manner  justify  the  jury  in  arriving  at  the 
conclusion  that  any  existed. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
granted. 

Bbosnan,  J.,  did  not  participate  in  this  decision. 


Saui  ov  PsBSOHJiL  Pbopbbtt  IS  CSoMPLsn,  and  no  sabaeqaent  fonul 
delivery  is  neoonvy,  where,  from  the  date  of  the  biU  of  Mle^  the  ywiperty 
oontinned  to  be  on  land  or  in  buildings  in  the  exclnaive  poeaeaiioii  and  con- 
trol of  the  vendee:  NichoU  ▼.  Patten,  36  Am.  Deo.  713. 

GxNXRALLT,  Df  GUiiB  ov  P1B8OKAL  Pbofkbtt,  delivery  of  poeeeMioB  ia 
abaolntely  neoeanxy  to  its  validity  aa  against  creditors  of  tiie  vendor:  Janit 
T.  DariMf  61  Am.  Deo.  166;  WhUney  v.  Stark,  68  Id.  360;  M<mroe  v.  Auaqr. 
76  Id.  662;  Ai/ImI  XoiKy  v.  JKcHanbon,  77  Id.  803;  J^los  v.  (kmrtiM,  78  Id. 
107. 
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Bvui  nuT  AnoBiTET  ob  Oouhbilob  oankot,  withoat  the  eonaent  of  bit 
oUent^  be  compeUed  to  disclose  any  fact  commnnicated  by  the  client  to 
him,  or  advice  given  in  the  coirrse  of  professional  employment,  has  been 
adopted  in  Nevada,  bat  it  will  not  be  so  enforced  as  to  iJlow  the  client  to 
take  advantage  of  it  to  the  prejudice  of  the  attorney,  or  so  aa  to  deprive 
the  latter  from  obtaining  or  defending  his  rights. 

Whxm  Dibclosvbb  of  PRTvniiosD  Ck>MMnKiOATiON8  becomes  necessary  to 
the  protection  of  the  attorney's  rights,  in  a  suit  between  him  and  his 
client,  he  is  released  from  those  obligations  of  secrecy  which  the  law 
places  apon  him.  fle  should  not,  however,  disclose  more  than  is  neoea- 
sary  for  his  protection. 

JvDOMSivT  wnji  NOT  BE  SsT  ikSTOS  ON  AppBAL  for  erron  committed  at  tba 
trial  which  it  appears  were  not  prejudicial  to  appellant. 

Ib  ABaxNOB  OF  Posrnvx  Ebbob  Shown  bt  Rxoobd  on  Afpbal,  it  will  be 
presumed  that  the  ruling  of  the  lower  court  in  refusing  to  retaz  coats  wit 
correct.  A  statement  of  facts  in  the  brief  of  counsel  will  not  supply  the 
deficiency  in  the  record. 

The  opinion  states  the  facts. 

PerUy  and  De  Ixmg^  for  the  appellant. 

MiichM  and  Hv/ndley^  in  propria  perwnm. 
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By  Court,  Lewis,  C.  J.  The  plaintiffs,  who  are  practicing 
lawyers  in  Virginia  City,  bring  this  action  to  recover  the  sum 
of  $1,037,  which  it  is  claimed  is  due  them  from  the  defendant 
for  professional  services  rendered  by  them  some  time  during 
the  year  1865.  The  defendant  puts  in  issue  all  the  material 
allegations  of  the  complaint  by  denying  the  indebtedness; 
denying  that  he  ever  employed  the  plaintiffs,  or  either  of 
them,  as  his  attorneys  or  counselors,  or  in  any  other  capacity; 
and  that  they,  or  either  of  them,  have  ever  acted  as  his  attor- 
neys or  counselors^  or  done  or  performed  any  labor  of  any 
character  whatever  for  him.  Upon  the  trial,  the  plaintiff 
Mitchell  testified  on  his  own  behalf,  and  stated  fully  the 
manner  in  which  he  and  his  partner  were  employed  by  the 
defendant;  detailed  all  the' services  rendered  by  them,  and 
also  stated  the  counsel  which  they  gave  the  defendant  in  the 
matter  in  which  were  employed. 

The  defendant  objected  to  and  moved  to  strike  out  a  large 
portion  of  this  testimony,  upon  the  ground  that  it  was  infor- 
mation obtained  by  the  plaintiffs  whilst  acting  as  counsel  for 
him,  and  that  it  bore  the  character  of  privileged  communica- 
tion, which  the  plaintiffs  had  no  right  to  disclose  without  his 
consent.  The  court  below  refused  to  strike  it  out.  Of  this 
ruling  the  defendant  complains,  assigns  it  as  error,  and  relies 
upon  it  here  as  the  principal  ground  for  reversing  the  judg- 
ment below. 

It  is  undeniably  a  general  rule  of  the  law  of  evidence  that 
an  attorney  or  counselor  cannot,  without  the  consent  of  his 
client,  be  compelled  to  disclose  any  fact  which  may  have  been 
communicated  to  him  by  his  client  solely  for  the  purpose  of 
obtaining  his  professional  assistance  or  advice;  and  section 
344  of  the  practice  act  of  this  state  explicitly  adopts  this  rule 
in  the  following  language:  '^An  attorney  or  counselor  shall  not, 
without  the  consent  of  his  client,  be  examined  as  a  witness  to 
any  communication  made  by  the  client  to  him,  or  his  advice 
given  therein,  in  the  course  of  professional  employment." 

In  the  complicated  affairs  and  relations  of  life,  the  counsel 
and  assistance  of  those  learned  in  the  law  often  becomes 
necessary,  and  to  obtain  it  men  are  frequently  forced  to  make 
disclosures  which  their  welfare  and  sometimes  their  lives 
make  it  necessary  to  be  kept  secret.  Hence,  for  the  benefit 
and  protection  of  the  client,  the  law  places  the  seal  of  secrecy 
upon  all  communications  made  to  the  attorney  in  the  course 
of  his  professional  employment,  and  the  courts  are  expressly 
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prohibited  from  ezamimng  him  as  a  witness  upon  any  fSeusts 
which  may  have  come  to  his  knowledge  through  the  medium 
of  such  employment. 

But  the  claims  of  justice  dictate  some  exceptions  to  this 
rule.  It  would  be  a  manifest  injustice  to  allow  the  client  to 
take  advantage  of  it  to  the  prejudice  of  his  attorney;  or  that 
it  should  be  carried  to  the  extent  of  depriving  the  attorney  of 
the  means  6f  obtaining  or  defending  his  own  rights.  It  is 
therefore  held  that  in  such  cases  he  is  exempted  from  the  ob- 
ligations of  secrecy:  Rochester  City  Bank  v.  Suydam^  6  How. 
Pr.  254.  In  the  opinion  in  that  case,  Mr.  Justice  Selden  says: 
^'  But  independent  of  this  reasoning,  and  admitting  all  the 
previous  conclusions  to  be  erroneous,  there  is  still  another 
ground  upon  which,  in  my  judgment,  this  motion  must  be 
denied.  I  think  that  where  the  attorney  or  counsel  has  an 
interest  in  the  facts  communicated  to  Mm,  and  when  their 
disclosure  becomes  necessary  to  protect  his  personal  rights,  be 
mus^  of  necessity  and  in  reason  be  exempted  from  the  obli- 
gations of  secrecy.  For  instance:  suppose  a  client  makes  a 
private  and  confidential  statement  of  facts  by  letter  to  an 
attorney  employed  to  conduct  a  suit,  inducing  him  to  take  a 
particular  course  with  the  suit,  which  proves  eminently  dis- 
astrous, and  he  is  afterwards  prosecuted  by  his  client  for 
unskillful  management  of  the  cause, — can  it  be  claimed  that 
he  cannot  produce  the  letter  in  his  justification?  I  apprehend 
not."    • 

We  think  it  safe  to  say  that  whenever  in  a  suit  between  the 
attorney  and  client  the  disclosure  of  privileged  communications 
becomes  necessary  to  the  protection  of  the  attorney's  own  rights, 
he  is  released  from  those  obligations  of  secrecy  which  the  law 
places  upon  him.  He  should  not,  however,  disclose  more  than 
is  necessary  for  his  own  protection.  In  this  case,  the  appellant 
complains  that  a  large  portion  of  the  plaintiff  Mitchell's  testi- 
mony consisted  of  facts  which  were  communicated  to  him 
whilst  he  was  acting  as  the  attorney  of  the  defendant,  and  the 
disclosure  of  which  was  not  necessary  for  the  protection  of  his 
own  rights.  If  we  agreed  with  counsel  for  appellant  upon  that 
fact,  the  judgment  below  could  not,  in  our  opinion,  be  reversed, 
for  the  evidence  so  improperly  admitted  is  not  of  a  character 
which  could  h^ve  injured  the  defendant  in  this  case.  That 
the  judgment  of  an  inferior  court  will  not  be  set  aside  on  appeal 
for  errors  committed  on  the  trial  which  it  appears  could  not 
have  prejudiced   the  appellant  is  a  proposition  thoroughly 
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■etUed  by  the  auihoritieB.  The  defendant  in  {his  case,  how- 
erer,  claims  that  the  evidence  improperly  admitted  presented 
him  in  a  false  light  before  the  jury.  It  disclosed  the  fact  to 
them  that  whilst  he  was  in  failing  circumstances  he  wished 
to  give  his  brother  a  preference  over  his  other  creditors  by  con- 
fessing judgment  in  his  favor.  Although  many  such  facts 
were  disclosed  by  the  evidence  of  Mitchell,  we  see  nothing  in 
it  which  should  have  a  tendency  to  so  prejudice  the  jury 
against  the  defendant  that  they  would  be  influenced  by  it  in 
their  verdict  in  this  case.  Taking  all  the  testimony  together, 
we  do  not  see  that  the  defendant  endeavored  to  do  anything 
dishonest  or  very  improper  in  the  confession  of  the  judgment 
referred  to;  and  even  if  he  had,  it  is  impossible  to  believe  that 
it  could  have  influenced  the  jury  in  niaking  up  their  verdict 
in  this  case.  The  plaintiffs  are  suing  for  a  certain  sum  of 
money  which  they  claim  to  be  due  them  for  services  rendered 
for  the  defendant;  how  the  fact  that  the  defendant  was  desirous 
of  preferring  some  of  his  creditors  over  others  could  have  in- 
duced the  jury  to  give  a  larger  verdict  for  the  plaintiffs,  who 
acted  as  his  attorneys  and  counselors  in  the  whole  matter,  than 
they  would  otherwise  have  done,  is  not  easily  understood. 
Indeed,  to  conclude  that  they  did  so  would  be  unnatural  and 
contrary  to  our  understanding  of  the  motives  which  govern 
the  actions  of  men.  The  defendant's  disposition  towards  his 
creditors  could  not  in  any  way  increase  or  diminish  the  value 
of  the  plaintiffs'  services,  and  we  cannot  conclude  that  the 
jurors  were  influenced  by  any  such  circumstances  without 
questioning  their  honesty  and  good  sense.  It  is  evident,  there- 
fore, that  the  defendant  was  not  injured  in  this  case  by  the 
admission  of  the  testimony  complained  of. 
—  This  case  has  been  twice  tried,  the  plaintiffs  recovering 
judgment  both  times;  and  we  are  satisfied  that  another  trial 
would  not  and  indeed  ought  not  to  change  the  result. 

Another  error  complained  of  by  the  appellant  is  that  the 
court  below  refused  to  retax  the  costs  upon  a  motion  for  that 
purpose  made  by  him.  What  errors  in  the  cost  bill  the  appel- 
lant complains  of  do  not  appear  in  the  record. 

Every  item  seems  regular  on  the  face  of  the  bill.  We  are 
therefore  unable  to  determine  from  the  transcript  whether  the 
court  below  ruled  correctly  or  not,  but  in  the  absence  of  posi- 
tive error  shown  we  must  presume  that  the  ruling  was  correct. 
Counsel  for  appellant  mentions  the  error  which  they  complain 
of  in  their  brief,  but  that  is  not  sufficient  here.    The  record 
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mtuit  show  ihe  error  if  any  exists.  A  statement  of  hatB  in  the 
brief  of  connsel  will  not  supply  a  deficiency  in  the  record. 
Had  it  appeared  that  the  one-hundred-dollar  item  was  im- 
properly charged,  we  could  not  hesitate  to  hold  the  ruling  of 
the  court  below  incorrect.  But  how  are  we  to  ascertain  whether 
it  is  a  legitimate  charge  or  not?  Most  assuredly  only  by  the 
record  in  this  case.  We  cannot  go  out  of  that  record  for  facts 
upon  which  to  determine  the  conditions  of  the  ruling  below, 
and  as  we  have  stated  before,  that  record  discloses  no  error. 

The  judgment  of  the  district  court  is  therefore  affirmed,  and 
it  is  so  ordered. 


Provmsioval  OoMMVinoATioiri^  WBBi  ABi  PltiTn.BOBD:  QaUaghBt  t. 
WUHamKn,  S3  Am.  Deo.  114;  Wkkng  r.  Bame^^  86  Id.  38S,  and  dtatiflni  la 
jMitci  to  thtma  omm. 

Brkoa  kot  Prwuixioul  n  No  Gmocvd  joe  BETUtsAL  ov  JuooMnm 
SaUtmakUl  t.  ROe^^  66  Am.  Deo.  836,  and  note;  Lucas  ▼.  Ifew  Btdftird  He 
Jt,  R.  Co.,  66  Id.  406,  and  note;  WUliamt  r.  BndoM,  76  Id.  88,  and  notei 
Warmr  ▼.  WhiUaher^  72  Id.  66;  WidBenham  ▼.  Orr^  74  Id.  848;  Bmdmr  t. 
Buih,  86  Id.  634;  Tykr  t.  Qrem,  87  Id.  180. 

Afpkllats  Cuuxt  wn<L  Intirvibb  wmi  JuBoionrm  of  lower  ooorte 
only  for  erron  appearing  from  the  reoord  on  appeal:  Bcbtkus  t.  Clark^  83  An. 
Deo.  437;  Wkom  ▼.  Bmt  Rimr  etc  Mndng  On,  86  Id.  69,  and  notea  to  theae 
oaaea.  Enrar  ia  nerer  praoamed,  Imt  mnit  affirmatiTely  appear:  (/MaXkif  t. 
Ddm,  78  Id.  403;  note  410;  Beonl  t.  ifwTKlly,  86  Id.  608. 
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WOODBUBY   V.  WOODBUBY. 
[47  Vmw  HAMPtHimB,  11.1 
Two  PiMOHS  Oin  THUB  NoTK  fOR  Land  Joditlt  CownwD  v» 
Thbm,  and  afterwards  one  of  them  conveys  his  interest  to  the  other,  who^ 
the  payee  assenting  to  the  arrangement,  assames  the  payment  of  the 
whole  note,  the  payee  can,  in  an  action  for  money  had  and  reoeiTed» 
reoorer  the  whole  amount  of  the  note  against  the  party  who  has  thna 
aasnmed  its  payment. 
Whulb  Nabob  ov  Patzs  of  Notb  is  Ikdobskd  thbrbom  m  his  Pkibehgi^ 
at  his  reqnesti  and  by  his  direction,  by  another  person,  the  indorsement 
is  as  Tslid  as  if  written  by  sach  payee's  own  hand. 
BzaouTOR  Who  Subs  in  his  Own  Namb,  but  not  as  Exbodtob,  oamio* 
reoorer  on  a  note  payable  to  his  testator,  Imt  not  indorsed  by  him. 

WhBBI,  AITBR    DbVBNDANT  HAS    BBEN    DEFAULTED,   SUBSBQUBNT   AtTAOH- 

INO  Orbditob  is  Allowed  to  Defend,  he  may  be  allowed  a  claim  of 
the  defendant  against  the  plaintiff  in  o£bet  to  the  plaintiff's  claim,  where 
there  is  no  other  claim  on  which  either  the  plaintiff  or  defendant  can 
desire  to  make  application  of  such  ofiseti 

Pabtt  Elboiino  to  Bbsoind  Contbaot  must  Bbstobb  What  Hb  has 
BBOEiyED  under  it,  or  pay  its  value,  as  a  prerequisite  condition. 

Ybntob  mat  Elect  to  Treat  either  as  Trespasser  or  as  Tenant  at  Will 
one  who  with  his  consent  enters  upon  land  under  a  contract  of  purchase^ 
but  fails  to  pay  as  he  agreed;  and  he  may  maintain  against  him  either 
trespass  or  asnanptU  tot  use  and  occupation. 

Abbumpsit.  The  declaration  alleged  that  the  plaintiff,  John 
Woodbury,  conveyed  to  the  defendant,  Peter  Woodbury,  and 
one  Elias  H.  Woodbury,  certain  lands,  in  part  consideration 
for  which  they  gave  him  their  note  for  $275;  that  afterwards 
Elias  H.  conveyed  to  Peter  his  interest  in  the  premises,  and 
plaintiff  discharged  and  released  said  Elias  H.  from  all  lia« 
bility  on  said  note,  and  agreed  to  take  Peter  as  paymastei 
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therefor;  that  Peter  promised  to  pay  said  note.  There  was  also 
a  count  for  money  had  and  received.  Under  these  counts  the 
plaintiff  specified  the  three  notes  mentioned  in  the  opinion. 
The  defendant  was  defaulted,  but  one  Webster,  a  subsequent 
attaching  creditor,  obtained  leave  to  appear,  and  pleaded  the 
general  issue  and  the  statute  of  limitations,  with  an  offset  for 
the  rent  of  a  certain  house  and  lot  which  the  plaintiff  had 
agreed  to  purchase  from  the  defendant,  but  for  which  nothing 
had  ever  been  paid  by  the  plaintiff,  and  no  deed  ever  executed. 
Other  facts  appear  from  the  opinion. 

Shirley  J  for  the  plaintiff. 
FlanderSy  for  Webster. 

By  Court,  Sargent,  J.  At  the  trial,  the  court  found  that 
$200  was  the  amount  due  upon  the  $275  note  if  anjrthing  could 
properly  be  recovered.  Can  anything  be  recovered  upon  it? 
The  contract  was  clearly  executory.  Plaintiff  was  to  purchase 
the  premises,  and  was  to  pay  for  the  same  as  agreed,  and  de- 
fendant  was  to  convey.  It  was  all  to  be  done  in  the  future. 
The  note  was  not  paid  by  that  arrangement,  but  was  to  be  paid 
in  a  certain  way,  but  never  was.  The  note  was  not  paid,  and 
has  not  been  since. 

No  question  arises  here  whether  there  has  been  such  part 
performance  of  the  contract  by  the  plaintiff's  having  posses- 
sion of  the  premises  as  that  the  whole  contract  would  be  spe- 
cifically enforced  in  equity.  No  one  here  is  seeking  for  a 
specific  performance.  The  plaintiff,  by  bringing  his  suit  to 
recover  pay  on  the  note,  has  elected  on  his  part  to  rescind  and 
repudiate  this  contract;  and  the  creditor,  who  appears  to  de- 
fend, instead  of  relying  upon  the  contract  and  seeking  to 
enforce  it,  is  claiming  rent  for  the  use  and  occupation  of  the 
premises  since  the  contract  of  sale,  which  he  could  only  do  on 
the  ground  that  the  contract  of  sale  has  been  rescinded. 

Two  hundred  dollars  of  the  note  therefore  remains  unpaid. 
That  amount  may  be  recovered  here  under  the  arrangement 
and  contract  set  up  in  the  special  count,  and  all  this  evidence 
would  also  be  admissible  under  the  count  for  money  had  and 
received,  upon  the  authority  of  Warren  v.  Batchelderj  16  N.  H. 
680;  Mathewaon  v.  Powder  Works,  44  Id.  292;  Kent  v.  WaUony 
46  Id.  148,  and  cases  there  cited. 

The  plaintiff  may  therefore  recover  two  hundred  dollars  on 
ibis  note,  unless  the  statute  of  limitations,  which  is  pleaded 
In  this  case,  shall  be  found  to  interfere.    The  note  was  dated 
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January  27, 1851,  and  had  not  ran  six  yean  at  the  time  of  the 
arrangement  of  March  14, 1856,  when  the  case  finds  that  there 
remained  due  on  the  same  two  hundred  dollars,  and  also  that 
Peter  was  by  his  contract  to  receive  it  in  payment  of  two  hun- 
dred dollars,  or  instead  of  that  amount  of  cash  towards  the 
land,  which  we  think  would  be  competent  as  tending  to  show 
an  acknowledgment  on  the  part  of  Peter  that  there  was  then 
that  amount  honestly  due  which  he  was  liable  and  willing  to 
pay,  and  in  fact  promised  to  pay  in  a  particular  way  by  con- 
veying the  land,  but  that  contract  he  has  not  performed.    He 
has  not  paid  the  note  in  that  way,  as  he  agreed  to  do,  and  the 
fact  that  that  contract  is  now  rescinded  by  which  it  was  to  be 
paid  in  a  particular  way  does  not  nullify  the  effect  of  his  ad« 
mission,  which  is  fairly  dedudble  from  his  conduct,  that  there 
was  then  two  hundred  dollars  due  which  he  was  liable  and 
willing  to  pay,  and  this  would  be  a  sufficient  acknowledgment 
to  take  the  case  out  of  the  statute  of  limitations,  and  prevent 
that  from  operating  as  a  bar  for  six  years  from  that  time.    In 
1859,  the  defendant  went  to  California,  and  has  never  returned, 
and  this  writ  is  dated  August  13,  1860. 

We  think  the  plaintiff  may  also  recover  upon  the  twenty- 
three-dollar  note,  although  the  indorsement  of  the  payee's 
name  on  the  back  of  the  note  was  written  by  the  plaintiff,  the 
indorsee.  The  case  finds  that  this  note  was  actually  sold  by 
Betsey  Wells  to  this  plaintiff,  and  that  he  indorsed  her  name 
on  the  back  of  the  same  in  the  presence,  at  the  request,  and 
by  the  direction  of  said  Betsey,  for  the  purpose  of  transferring 
the  note  to  the  plaintiff,  and  that  she  delivered  the  note  to 
him  for  the  same  purpose.  No  question  is  here  raised 
about  the  good  faith  of  the  transaction.  It  was  her  own  act, 
if  done  in  her  presence  and  by  her  direction,  though  done  by 
another,  as  much  as  though  she  had  written  her  name  herself: 
Kidder  v.  Prescotty  24  N.  H.  267;  Harmn  v.  Rowej  26  Id.  827; 
Cu8hma/n  v.  Woostery  45  Id.  410. 

The  fifty-four-dollar  note  cannot  be  recovered  in  this  suit. 
It  is  payable  to  Anna  Wells  or  order,  and  not  indorsed  by  her 
in  her  lifetime,  nor  by  her  executor  or  legal  representative 
since  her  decease;  and  as  it  could  only  be  recovered  in  her 
name  while  she  lived,  so  since  her  death  it  can  only  be  re- 
covered in  the  name  of  her  executor,  no  matter  in  whom  the 
equitable  title  to  it  may  be.  John  Woodbury,  Jr.,  is  not  the 
representative  of  Anna  WeUs,  though  John  Woodbury,  Jr., 
executor  of  the  last  will,  etc.,  of  Anna  Wells,  may  be  her  legal 
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representatiTe,  and  as  sach  he  might  have  reoofered  on  ihii 
note,  or  as  such  he  might  have  indorsed  the  note  so  that  John 
Woodbury,  Jr.,  might  have  recovered  upon  it  in  his  private 
capacity.  But  until  there  is  such  indorsement^  the  note  can- 
not be  recovered  in  a  suit  at  law  in  the  name  of  any  other 
person  than  that  of  the  executor  suing  in  his  official  capacity: 
Currier  v.  HodgdoUj  3  N.  H.  82;  Tfiompson  v.  Emeryj  27  Id. 
269;  1  Parsons  on  Bills,  159;  Clark  v.  Stgaumey^  17  Conn. 
610;  Dix  V.  Cobby  4  Mass.  511;  Crocker  v.  Whitneyy  10  Id.  316; 
Wheeler  v.  Wheder^  9  Cow.  34;  Story  on  Promissory  Notes, 
sec.  120;  Amher9t  Academy  v.  CowUs^  7  Pick.  427-439;  Orwer 
V.  Grovery  24  Id.  261  [35  Am.  Dec.  319];  Bates  v.  KempUmy  7 
Gray,  382;  SmaUey  v.  Wighty  44  Me.  442  [69  Am.  Dec.  112]; 
Rawlineon  v.  SUmey  3  Wils.  1;  Rand  v.  Hubbardy  4  Met.  252. 

Can  the  offset  be  recovered  in  this  suit?  If  this  were  the 
case  of  an  ordinary  offset  of  a  matter  of  account  in  a  case 
where  there  were  other  dealings  between  the  parties  not  in- 
volved in  this  suit,  it  might  be  doubtful  whether  the  subse- 
quent attaching  creditor  in  this  suit  could  file  this  offset  and 
insist  upon  its  allowance  in  this  particular  case.  The  defend- 
ant might  prefer  to  have  the  offset  allowed  on  some  other 
claim  of  the  plaintiff's  besides  the  one  in  this  suit,  or  it  may 
have  been  arranged  that  the  offset  should  apply  on  some  other 
claim,  in  which  case  the  subsequent  attaching  creditor  would 
have  no  right  to  control  it  or  to  divert  its  application  from  the 
particular  manner  intended  or  agreed  on  by  the  parties  of  rec- 
ord. But  in  this  case  the  nature  of  the  transaction  and  the 
character  of  the  offset  would  seem  to  indicate  that  it  should 
be  applied  in  this  particular  way. 

The  party  rescinding  a  contract,  if  he  has  received  any  bene- 
fit from  it,  should  restore  or  make  compensation  for  the  benefit 
received,  so  as  to  put  the  other  party  in  as  good  condition  as 
before.  And  as  plaintiff  elects  to  rescind  the  contract  in  this 
case,  and  as  he  has  occupied  the  premises  under  the  contract, 
it  is  proper  that  the  compensation  for  the  use  of  the  premises, 
if  it  is  to  be  allowed  at  all,  should  be  allowed  in  this  suit,  which 
depends  so  much  upon  that  contract  and  its  rescission.  And 
then  again,  the  case  finds  that  all  other  dealings  between  these 
parties  were  settled,  except  what  related  to  and  were  connected 
with  the  contract  for  the  purchase  of  this  land,  so  that  there 
is  no  other  claim  on  which  either  the  plaintiff  or  defendant 
can  desire  to  make  the  application  of  this  offset,  if  allowed  at 
all,  except  the  one  in  this  suit.    Under  all  these  circumstanoat. 


Dm.  1868i]  WooDBusT  t.  Woodbobt. 

W6  iee  no  reason  why  this  creditor,  who  has  obtained  leave 
to  appear  and  defend  this  suit,  may  not  insist  on  having  this 
offset  applied  in  this  case,  if  it  can  be  allowed  at  all,  any 
more  than  that  he  should  not  be  allowed  to  insist  on  a  pay- 
ment by  defendant  made  subsequent  to  the  contract,  which 
he  clearly  might  do. 

The  question  then  arises,  whether  a  claim  for  use  and  occu- 
pation can  properly  be  made  in  this  case  for  the  use  ef  the 
premises  since  the  contract  to  purchase  was  made.  Upon  the 
authority  of  Claugh  v.  Hosfardj  6  N.  H.  233,  such  claim  may 
clearly  be  maintained.  This  case  finds  that  neither  party  is 
in  fault  more  than  the  other,  that  plaintiff  and  defendant 
were  brothers,  and  were  both  willing  to  perform  their  part  of 
the  contract  at  any  time,  but  both  procrastinated  an  unreason* 
able  time,  until  either  might  properly  have  rescinded  the  con- 
tract; but  the  fact  that  the  defendant  was  in  debt  made  it 
necessary  for  the  plaintiff  to  rescind  it  in  order  to  save  either 
the  land  or  his  money,  and  he  has  elected  to  rescind,  and  at- 
tached the  land  as  the  defendant's,  and  there  is  nothing  in- 
equitable in  holding  that  he  should  allow  what  the  use  and 
occupation  of  the  premises  were  reasonably  worth  to  him.  If 
it  had  been  the  defendant's  sole  fault  that  the  contract  waa 
not  carried  out,  he  could  have  no  claim  for  the  rent.  But 
the  plaintiff  having  taken  the  initiative  and  rescinded  the 
contract,  he  is  liable  properly  either  for  the  use  and  occupa- 
tion or  as  a  trespasser. 

Plaintiff  claims  that  he  can  only  be  liable  as  a  trespasser, 
and  that  the  case  of  Clough  v.  Hoaford,  supra,  has  been  over- 
ruled by  Page  v.  Babbit,  21  N.  H.  389,  and  Smith  v.  jSmithj  43 
Id.  538.  But  we  do  not  understand  the  effect  of  these  cases 
to  be  what  the  plaintiff  claims. 

In  this  case,  the  defendant  is  not  complaining  that  the  plain- 
tiff has  not  paid  sooner,  nor  is  he  here  seeking  to  enforce  the 
contract  for  the  sale  of  the  land.  The  plaintiff  has  found  it 
necessary  to  rescind  the  contract,  or  lose  his  note  and  the  land 
also.  And  when  he  elected  to  rescind,  he  must  restore  what 
he  has  received  under  the  contract,  or  pay  its  value  as  a  pre- 
requisite condition.  Defendant  does  not  object  to  this,  and 
Dnly  asks  that  plaintiff  pay  what  is  reasonable  for  the  use  of 
the  premises  while  he  has  occupied  them  under  the  contract. 
Of  this  the  plaintiff  cannot  reasonably  complain. 

But  there  is  another  ground  on  which  a  distinction  might 
be  made  between  this  case  and  CUmgh  v.  Haafordj  iupra,  if  it 


600  WOODBUBT  9.  WOODBUBT.  [N.  fll 

were  neoeBsaiy;  which  is,  fhat  fhe  plaintiff,  as  the  caae  finds, 
was  at  the  time  of  the  contract  of  purchase  and  of  sale,  and 
had  been  for  several  years  before,  in  possession  of  the  same 
premises  under  a  contract  to  pay  rent,  which  rent  was  ad- 
justed in  the  settlement  of  March  14,  1856.  Of  course,  there 
was  no  original  entry  upon  the  premises  under  the  contract  to 
purchase,  for  the  plaintiff  was  already  in  possession  under  a 
diffei^nt  contract.  And  even  though  it  should  be  held  where 
a  person  is  permitted  to  enter  upon  land  under  a  contract 
to  purchase  which  he  himself  avoids  by  refusing  to  pay  that 
he  is  in  without  right  and  as  a  trespasser,  just  as  though 
he  had  entered  without  any  contract  or  any  permission,  yet 
here,  where  the  contract  of  sale  is  avoided,  the  plaintiff  would 
be  left  in  possession,  just  as  though  no  such  contract  of  sale 
had  been  made;  and  in  this  case  that  would  leave  the  plain- 
tiff in  possession  of  the  premises  under  the  contract  to  pay 
rent  as  before.  And  then  the  claim  for  use  and  occupation  or 
for  rent  would  be  the  proper  form  of  remedy.  But  we  do  not 
think  it  necessary  to  put  this  case  upon  that  ground. 

We  are  aware  that  there  is  a  great  weight  of  authority  that 
an  action  of  trespass,  and  not  aasumpvit  for  use  and  occupa- 
tion, can  be  maintained  where  an  individual  enters  upon  land 
under  a  contract  to  purchase,  and  then  fails  to  pay,  and  refuses 
to  perform  the  contract,  and  the  other  party  is  without  fault 
In  such  case  he  may  no  doubt  be  properly  held  to  be  a  tres- 
passer, and  guilty  of  bad  faith  as  well  as  trespass:  Smith  v. 
Stewart f  6  Johns.  46  [5  Am.  Dec.  186];  Bancroft  v.  Wardwell^ 
13  Id.  489  [7  Am.  Dec.  896];  Abeel  v.  Raddiff,  15  Id.  608; 
HaU  V.  Southmayd,  15  Barb.  36;  Little  v.  Libbeyj  2  Me.  242 
[11  Am.  Dec.  68];  Wyman  v.  Hook,  2  Id.  337;  Keyes  v.  HiU, 
30  Vt.  762;  Stacy  v.  VermorU  O.  R.  i?.,  32  Id.  551;  Sylvester  v. 
RalsUm,  31  Barb.  286, — are  some  of  the  authorities  that  hold 
that  trespass,  and  not  assumpsit  for  use  and  occupation,  is  the 
proper  remedy  in  such  a  case. 

The  cases  in  New  York  are  the  leading  cases  where  the 
common-law  remedy  of  ejectment  and  trespass  for  mesne 
profits  was  adopted  with  the  English  statutes  upon  that  sub- 
ject, and  where  these  remedies  were  in  common  use.  Now, 
where  ejectment  is  the  remedy  used  to  recover  possession  of 
lands  occupied  by  another,  it  follows  that  trespass  must 
be  brought  to  recover  the  mesne  profits.  In  ejectment  the 
plaintiff's  title  has  relation  back  to  the  time  when  his  right  of 
entry  first  accrued,  and  he  is  considered  for  all  purposes  of  the 
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recovery  to  have  been  in  possession  from  that  time.  The  pos- 
session of  any  one  who  holds  him  out  during  that  time  is  con* 
sequently  wrongful,  and  by  the  common  law  he  may  bring  an 
action  of  trespass  to  recover  damages  for  the  mesne  profits. 
But  use  and  occupation  will  not  lie  for  rents  and  profits  after 
an  ejectment  accruing  subsequent  to  the  day  of  the  demise 
alleged  in  the  declaration,  as  use  and  occupation  imply  a  con- 
tract, and  the  plaintiff,  having  in  the  ejectment  treated  the 
de&ndant  as  a  trespasser  at  a  period  subsequent  to  the  demise, 
is  estopped  from  also  treating  him  as  a  tenant,  and  bringing 
an  action  for  use  and  occupation,  the  one  position  being  mani- 
festly inconsistent  with  the  other:  Taylor  on  Landlord  and 
Tenant,  sec.  710. 

But  it  is  held  in  Massachusetts  that  assumpsit  for  use  and 
occupation  will  lie  where  the  purchaser  has  entered  upon  land 
under  a  parol  contract  of  sale  which  had  failed,  and  that  when 
there  has  been  such  entry  and  occupation  by  the  purchaser 
who  has  failed  to  complete  the  purchase,  such  possession  con- 
stituted a  tenancy  at  will,  and  assumpnt  will  lie:  Codman  v. 
JenhinSy  14  Mass.  93.  OovJd  v.  Thompsarij  4  Met.  224,  is  a 
leading  case  which  was  fully  discussed  and  considered,  and 
where  the  New  York  cases  and  others  of  the  same  import  were 
cited  in  argument;  but  it  was  held,  Shaw,  C.  J.,  delivering  the 
(Dpinion  of  the  court,  that  where  one  enters  on  land  to  use  and 
lOccupy  it  with  the  consent  and  permission  of  the  owner,  but 
for  no  definite  time,  he  is  tenant  at  will;  that  in  the  case  at 
bar  the  possession  was  given  with  the  expectation  that  a  deed 
would  be  given,  but  it  was  uncertain  when  it  would  be  given,  or 
whether  it  would  be  given  at  all;  that  none  in  fact  was  given 
or  could  be  in  that  case,  and  that  the  purchaser  was  in  the 
mean  time  tenant  at  will  of  the  owner.  There  are  various  other 
authorities  sustaining  this  view  of  the  subject:  Hall  v.  VaughaUy 
6  Price,  157;  Boston  v.  Binney,  11  Pick.  1;  2  Bouv.  Inst.,  sec. 
1810;  Doe  v.  Jackson,  1  Barn.  &  C.  455;  Right  v.  Beardy  13 
East,  210;  4  Kent's  Com.  114;  Doe  v.  MiUeVy  5  Car.  &  P.  595; 
Keay  v.  Ooodwin,  16  Mass.  4;  Theological  Institute  v.  Barbour y 
4  Gray,  329;  Foley  v.  Wyeth,  2  Allen,  131  [79  Am.  Dec.  771]; 
Lyford  v.  Putnam^  35  N.  H.  563;  Wendall  v.  Johnson,  8  Id.  220 
£29  Am.  Dec.  648];  Proprietors  etc.  v.  McFarland,  12  Mass. 
824;  Taylor  on  Landlord  and  Tenant,  sees.  57,  60,  63. 

In  Clough  V.  Hosjord,  supra,  it  is  said  that  a  person  enter- 
ing on  land  on  a  contract  to  purchase,  and  afterwards  refusing 
to  comply  with  his  agreement,  may  be  prosecuted  in  an  action 
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of  treBpass,  or  oMurnpsit  for  use  and  occupation,  at  the  own« 
er's  election.  In  this  statement  of  the  general  principle  we 
fully  concur,  but  not  precisely  upon  the  grounds  stated  in  the 
opinion  in  that  case,  viz.,  that  trespass  would  lie,  and  that  the 
plaintiff  might  waive  the  tort  and  bring  assumpHt^  in  such  a 
case  where  the  defendant  had  had  the  use  or  avails  of  the 
plaintiff's  property.  This  waiving  of  a  tort  and  bringing  09^ 
sumpsit  was  formerly  held  to  be  good  law,  but  the  more  recent 
decisions  are  the  other  way,  in  which  it  is  held  that  the  extent 
of  this  doctrine  is  that  where  the  wrong-doer  has  sold  the  prop- 
erty unlawfully  taken  or  detained,  and  received  the  money  for 
it,  the  owner  may  waive  the  tort  and  ratify  the  sale  and  main- 
tain assumpdt  for  money  had  and  received  to  the  use  of  such 
owner:  Jones  v.  Hoar,  5  Pick.  285;  OUiss  Co,  v.  Wdlcott,  2  Allen, 
277;  Mann  v.  Locke,  11  N.  H.  246;  Smith  v.  Smithy  43  Id.  636. 

But  this  would  seem  to  be  a  case  where  the  plaintiff  may 
have  an  election  of  actions.  The  purchaser  went  into  posses- 
sion by  the  consent  and  license  of  the  vendor,  to  hold  under 
him  till  a  deed  should  be  given,  and  he  enjoyed  a  beneficial 
use  of  the  premises;  but  if  the  purchaser  refuses  to  complete  the 
contract,  the  vendor  has  the  right,  we  think,  to  treat  him  as 
a  trespasser,  or  as  a  tenant  at  will,  at  his  election.  If  the  deed 
had  been  given  pursuant  to  the  parol  agreement,  then  the  ten- 
ancy  at  will  would  have  been  merged  in  the  executed  contract, 
which  would  relate  back  to  the  time  that  possession  was  given 
under  the  agreement,  and  in  that  case  no  action  of  trespass 
could  arise. 

Where  a  man  under  a  contract  of  purchase,  by  permission  of 
the  vendor,  enters  upon  the  premises  and  enjoys  a  beneficial 
use,  and  afterwards  fails  to  complete  the  purchase,  it  is  doing 
no  more  violence  to  the  real  contract  or  to  the  facts  in  the 
case  to  hold  that  the  purchaser  was  during  this  time  a  tenant 
at  will,  and  that  the  law  implies  a  promise  to  pay  reasonable 
rent  for  such  beneficial  use  where  the  real  contract  is  re- 
scinded, than  it  is  to  hold  that  the  purchaser  originally  with 
force  and  arms  broke  and  entered  the  plaintiff's  close,  for 
such  was  in  no  sense  the  fact.  Instead,  therefore,  of  the  plain- 
tiff's waiving  the  tort,  there  was  in  fact  no  tort  to  waive.  But 
the  plaintiff  by  refusing  to  perform  his  contract  has  put  him- 
self in  a  position  where  he  may  be  properly  treated  as  a  tres- 
passer or  as  a  tenant,  with  equal  propriety,  at  the  election  of 
the  owner,  having  placed  himself  in  that  position  by  his  own 
wrong  act  subsequent  to  his  entry,  though  in  fact  he  did  not 
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enter  either  as  a  trespasser  or  as  a  tenant.  We  think,  there* 
fore,  that  the  decision  in  dough  y.  Hosfordj  supra,  was  clearly 
right,  not  for  the  reason  there  stated,  that  the  tort  might  be 
waived  and  assumpHt  brought,  but  because  there  is  an  election 
of  remedies  where  the  owner  may  treat  the  occupant  either  as 
a  tenant  or  as  a  trespasser,  when  in  fact  he  was  neither,  but 
where  in  consequence  of  his  own  wrong  act  he  may  readily  by 
a  fiction  of  law  be  converted  into  either:  Alton  v.  Pickering^  9 
N.  H.494. 

There  are  many  cases  where  a  person  may  have  an  election 
of  actions.  A  mortgagee  may  treat  every  person  whom  he 
finds  in  possession  of  the  mortgaged  premises,  whose  title  is 
not  good  as  against  him,  as  a  wrong-doer  and  a  disseisor,  at 
his  election,  and  no  disseisor  can  qualify  his  wrong  by  alleging 
that  he  is  seised  of  a  less  estate  than  a  fee:  WiUon  v,  Webster ^ 
6  N.  H.  419;  Towle  v.  Ayer,  8  Id.  67;  Wheeler  v.  BaUs,  21  Id. 
460;  Tappan  v.  Tappan,  31  Id.  41;  Stark  v.  JBrcwn,  40  Id.  345. 
So  a  case  of  bailment  of  goods  presents  a  familiar  instance  of 
the  election  of  remedies.  If  the  goods  are  wrongfully  applied, 
assumpsit  will  lie  for  a  breach  of  the  implied  promise,  or  trover 
for  a  conversion:  Oovett  v.  Radnidge,  8  East,  62-70;  Murray 
V.  Burling,  10  Johns.  172,  176;  Lochwood  v.  Bully  1  Cow.  822, 
834.  8o  a  party  may  often  elect  between  debt  and  covenant: 
1  Ch.  PI.  117.  So  bIbo  if  after  the  expiration  of  a  term  the 
tenant  continues  to  hold  over  without  pa3ring  rent,  the  land- 
lord may  elect  to  treat  him  as  a  trespasser  or  as  a  tenant: 
Taylor  on  Landlord  and  Tenant,  sec.  22..  This  last  case  is 
quite  analogous  to  the  one  we  are  now  considering. 

Perhaps  one  reason  why  the  law  has  been  holden  differentiy 
in  Massachusetts  and  New  Hampshire  from  the  holding  in 
New  York  may  be  that  in  the  two  former  the  action  of  eject- 
ment is  not  now  and  has  not  been  for  many  years  in  use. 
Jackson,  in  the  preface  to  his  work  on  real  actions,  page  1, 
after  alluding  to  the  fact  that  it  is  more  than  three  centuries 
since  the  common  real  actions  have  been  almost  wholly  dis- 
used in  England,  their  place  being  supplied  by  the  action  of 
ejectment,  says:  *^The  action  of  ejectment  has  never  been  in 
common  use  in  this  part  of  our  country;  the  writ  of  entry  on 
disseisin  being  found  a  more  convenient  and  effectual  remedy, 
and  being  maintainable  in  every  case  in  which  ejectment 
would  lie." 

Now,  however  it  may  have  been  in  Massachusetts,  we  know 
that  the  writ  of  ejectment  was  in  common  use  in  the  province 
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of  New  Hampshire  before  ihe  Revolation:  See  Belknap's  Hk- 
tory  of  New  Hampshire,  Farmer's  edition,  pp.  169,  163^  166. 
And  we  can  hardly  doubt  that  the  same  was  the  case  in  Mas- 
sachusetts; for  though  there  may  be  no  case  reported  in  the 
printed  reports  of  that  state,  as  there  is  none  in  the  printed  re- 
ports of  our  own,  where  ejectment  was  the  remedy  made  use 
of,  yet  the  action  of  ejectment  is  spoken  of,  and  would  seem 
to  be  referred  to  as  a  remedy  well  known  in  Massachusetts, 
in  the  following  cases:  Commonwealth  y.  Peters^  2  Mass.  127; 
Perky  y.  Chandler^  6  Id.  456  [4  Am.  Dec.  169];  AdamM  y. 
Emereonj  6  Pick.  58;  Otis  y.  SmUh^  9  Id.  297. 

Ejectment  was  early  recognized  as  a  legal  remedy  in  this 
state:  N.  H.  Laws,  1815,  p.  105;  Act  of  1791,  also  p.  108;  Act 
of  1797;  N.  H.  Laws,  1830,  95,  96,  Act  of  1829.  So  in  the 
Beyised  Statutes,  c.  182,  sec.  8,  the  form  of  the  writ  in  eject- 
ment is  prescribed.  But  in  practice  the  action  of  ejectment  has 
not  been  used  in  this  state  for  many  years,  and  perhaps  for  a 
still  longer  term  in  Massachusetts.  Had  this  action  continued 
in  common  use  in  these  two  states  as  it  did  in  New  York,  there 
would  haye  been  the  same  necessity  for  bringing  trespass  for 
the  mesne  profits  as  we  haye  already  seen. 

But  as  it  has  long  been  disused,  though  still  recognised  in 
this  state  as  a  legal  and  proper  form  of  action,  there  has  been 
no  necessity  of  adhering  to  the  action  of  trespass  in  cases  like 
this,  where  it  is  found  that  casuw/psit  for  use  and  occupation  is 
quite  as  appropriate  and  as  equitable  a  remedy  as  the  other. 

Plaintiff  will  haye  judgment  for  $200  on  the  $275  note,  with 
interest  from  March  14, 1856;  also  on  the  $23  note,  with  interest 
from  its  date,  deducting  $120  for  the  use  and  occupation  of  the 
premises,  with  interest  &om  date  of  writ 

Judgment  for  plaintiff. 

R18OI88ION  OF  CovraACT,  What  Nboessabt  iob:  PaUetC9  ^VP^  ^  •^■■^ 
Deo.  479,  and  prior  oases  cited  in  the  note  484. 

ExxcuTOR  MUST  Dbglabb  IN  HIS  Rbfressntativx  Charaotui  when  he 
•aes  on  a  cause  of  action  which  accrued  in  the  lifetime  of  his  testator:  JDaw- 
991C9  Bx*r  V.  Lawaon,  SO  Am.  Dec.  702,  and  note  705. 

SKTonr  Gbnerallt  Applies  only  to  Mutual  Dkbts  between  plaintiil 
and  defendant:  See  Trafford  v.  HdU,  82  Am.  Dec.  689,  and  note  692;  DmonM 
V.  Jackton,  85  Id.  289,  note  291;  and  the  note  to  Oregg  v.  Jamn^  12  Id.  164^ 
165. 

RsLATioir  to  VEin>OB  OF  Vendbx  in  PoflssssioN  who  fails  to  comply 
with  his  contract,  and  his  liability  to  an  action  for  use  and  occupation:  See 
PcBUenom  V.  Stoddard,  74  Am.  Dec.  490,  and  note  491;  Hei/e  v.  Rel^e,  73  Id. 
467t  and  note  469;  Redmond  v.  Bowle»,  73  Id.  153;  Dwighl  v.  CuOtr^  64  Id. 
106,  and  note  113;  FoUyv,  Wyeth,  79  Id.  771. 
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147  Nbw  Hahpshibb,  lis.  J 
TUTIMOIfT  HATING  BUT  SUGHT  BSABING  UPON  COHTBOLLINO  EVIDBNGB  XV 

Casx  may  be  properly  rejected  by  the  ooart. 

Court  is  Bound  to  Intkrferb  and  Pbotxct  Wftniss  when  the  inter- 
rogBtories  put  to  him  upon  croBS-examination  tend  to  impute  crime,  or  to 
disgrace  him.  And  an  accomplice  offered  as  a  witness  for  the  state  is 
entitled  to  this  protection. 

TnTDcoNT  OF  Witnbss  that  Aocusxd  Offerkd  to  Pat  Hm  ior  Assut- 
ANCB  in  defeating  criminal  prosecutions  pending  against  him  is  admissi- 
ble against  the  defendant,  if  the  langnage  used  by  him  can  be  fairly 
inferred  to  embrace  the  charge  npon  which  he  is  being  tried,  among 
other  cases  that  he  had  in  mind  at  the  time  he  uttered  it. 

TnriMONT  AT  Pbktious  Teual  of  Witness  Who  is  Living,  and  within 
the  jurisdiction  of  the  court,  is  not  admissible  in  a  criminal  proceeding. 

Indictment  for  entering  the  house  of  Charles  E.  Warren^ 
and  stealing  therefrom  a  coat  and  some  children's  garments. 
The  evidence  of  Mrs.  Warren,  referred  to  in  the  opinion,  was 
offered  for  the  purpose  of  proving  the  precise  day  when  the 
offense  was  committed,  one  branch  of  the  defense  being  an 
alibi.    The  other  facts  appear  from  the  opinion. 

Small,  for  the  respondent. 

Bellj  aolicitoTy  for  the  state. 

By  Court,  Nesmith,  J.  It  appears  to  us  that  the  fact  that 
second-hand  coats,  like  that  taken  from  Warren's  house,  were 
sometimes  bought  and  sold  at  the  Exeter  depot  by  workmen 
on  the  railroad  could  have  but  a  remote  tendency  to  explain 
or  answer  the  positive  testimony  of  the  state  that  the  coat  in 
question  was  actually  identified  as  Warren's,  «and  had  been 
stolen  at  a  particular  time  from  his  house,  and  very  sooq 
afterwards  was  seen  on  the  back  of  the  respondent  himself. 
Such  testimony  could  have  but  a  slight  bearing  upon  the 
controlling  evidence  of  the  case,  and  we  think  was  properly 
rejected  by  the  court.  The  first  exception  is  therefore  over- 
ruled. 

The  state  offered  Mrs.  Mary  A.  Brown,  admitted  to  be  an 
accomplice  of  the  respondent  in  the  crime  charged  in  the  in- 
dictment. Her  evidence  is  offered  and  received  only  under 
the  implied  condition  of  making  a  full  confession  of  the  whole 
truth.  The  respondent's  counsel,  on  cross-examination,  pro- 
posed to  ask  the  witness  "  if  she  had  not,  about  the  time  of 
the  commission  of  the  offense  charged  in  the  indictment,  com- 
mitted other  larcenies."    Also,  "  if  she  had  not  pleaded  nd. 
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con.  to  an  indictment  for  other  larcenies."  '^  If  she  had  not 
charged  innocent  persons  with  other  larcenies,  and  confessed 
this  fact." 

It  will  be  readily  seen  that  those  inquiries  extended  to  col- 
lateral matters,  and  beyond  the  issue  directly  before  the  court. 
Now,  where  it  reasonably  also  appears  that  the  answer  of  the 
witness  will  have  a  tendency  to  expose  her  to  a  penal  liability, 
or  to  any  kind  of  punishment,  or  to  a  criminal  charge,  the 
authorities  are  clear  that  the  witness  is  not  bound  to  answer. 
Nor  is  the  witness  bound  to  testify  to  any  particular  fact 
which  would  be  but  a  single  link  in  the  chain  of  evidence 
which  is  to  convict  the  witness.  Against  such  inquiries  the 
law  gives  the  witness  the  full  privilege  of  protection:  State 
y.  Foster^  23  N.  H.  348  [55  Am.  Dec.  191];  Janvrin  v.  Scawr 
tnon,  9  Id.  280;  Cobum  v.  OdeU,  10  Id.  640;  1  Greenl.  Ev.,  sec. 
451. 

But  where  the  obvious  intent  of  the  questions  was  to  dis- 
credit or  disgrace  the  witness,  a  question  is  raised  about  which 
much  difference  of  opinion  has  existed.  On  the  one  hand,  it 
has  been  repeatedly  held  that  a  witness  cannot  be  forced  to 
give  an  answer  which  will  render  him  infamous,  or  will  in- 
volve him  in  shame  and  reproach.  Wharton,  in  his  Criminal 
Law,  quotes  some  fifteen  decisions  in  this  country  and  in  Eng- 
land in  support  of  the  preceding  doctrine:  Vide  sec.  809,  note. 

On  the  other  hand,  it  has  been  frequently  decided  that  ques- 
tions tending  to  elicit  the  truth,  either  as  to  the  main  facts  of 
the  case  or  the  character  of  the  witness  testifying  in  it,  ought 
to  be  answered,  though  they  may  be  calculated  to  wound  the 
Bensibility  of  an  individual:  Rez  v.  Edwards j  4  Term  Rep. 
440;  Roberts  v.  AUatt,  Moody  <fe  M.  192;  People  v.  Mather,  4 
Wend.  250  [21  Am.  Dec.  122],  —  are  the  authorities  relied  on 
by  Wharton  in  support  of  the  last  position. 

It  has  been  recently  held  in  New  York,  in  a  case  well  con- 
eidered,  that  where  a  witness  is  asked  a  question  the  answer 
to  which  would  disgrace  him,  but  could  have  no  bearing  on 
the  issue,  except  so  far  as  it  might  impeach  his  credibility, 
he  is  privileged  from  answering  it:  Vide  Lohman  v.  People^  1 
N.  Y.  379  [49  Am.  Dec.  340]. 

Professor  Oreenleaf,  after  much  discussion  of  this  subject, 
thus  states  his  result  that  the  great  question,  whether  a  witness 
may  not  be  bound  in  some  cases  to  answer  an  interrogatory  to 
his  own  moral  degradation,  where,  though  it  is  collateral  to 
the  main  issue,  it  is  relevant  to  his  character  for  veracity,  has 
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not  yet  been  brought  into  direct  and  solemn  judgment,  and 
must  be  regarded  as  an  open  question,  and  of  course  resting 
much  upon  the  discretion  of  the  judge  who  tries  the  case:  1 
Greenl.  Ev.,  sec.  459.  Phillips  approves  the  doctrine  that 
accomplices  are  not  to  be  questioned  in  their  cross-examina- 
tion as  to  other  offenses  in  which  they  have  not  been  concerned 
with  the  prisoner:  2  Phillips  on  Evidence,  422;  Phillips  and 
Abbott  on  Evidence,  917,  918. 

Upon  the  review  of  the  law  on  this  subject,  the  question 
recurs,  whether  by  the  decision  of  the  judge  who  tried  this 
case  the  respondent  was  deprived  of  his  just  and  legal  rights^ 
in  consequence  of  the  witness  being  told  she  need  not  answer 
the  aforesaid  questions  put  to  her  by  her  counsel. 

The  position  of  Mrs.  Brown  as  a  witness  was  that  of  one 
tainted  with  admitted  crime.  And  it  appears  her  general 
character  for  truth  was  successfully  impeached.  She  was  no 
doubt  thoroughly  cross-examined  upon  the  issue  before  the 
court  by  able  counsel,  who  never  omit  the  discharge  of  duty. 
We  are  unable  to  perceive  how  the  jury  who  tried  the  cause 
could  have  been  deceived  or  misled  by  her  words  or  conduct. 
And  we  sustain  the  action  of  the  court  who  tried  the  case  in 
the  exercise  of  the  discretion  used  by  him  in  refusing  the 
proposed  cross-examination,  and  we  overrule  accordingly  the 
exception  of  the  respondent  on  this  point:  Janvrin  v.  Scamr 
mon,  9  N.  H.  280;  Hersom  v.  Hendersony  23  Id.  506. 

The  objection  was  also  taken  here  that  the  court  cut  off  the 
privilege  of  the  witness  to  answer  the  questions  propounded  by 
a  premature  decision  in  her  favor.  Whether  the  answer  may 
tend  to  criminate  or  expose  the  witness  is  a  point  which  the 
court  will  at  once  determine  under  all  the  circumstances  of 
the  case,  and  without  requiring  the  witness  fully  to  explain 
how  he  may  be  criminated  by  the  answer  which  the  truth 
might  oblige  him  to  give.  For  if  he  were  obliged  to  show  how 
the  effect  would  be  produced,  the  protection  which  the  rule  is 
designed  to  afford  would  be  nullified. 

The  doctrine  in  Hersom  v.  Henderson^  23  N.  H.  506,  is,  that 
it  is  the  duty  of  the  court  to  see  that  witnesses  are  rightly  pro- 
tected from  disgrace,  especially  where  the  questions  put  do 
not  bear  directly  upon  the  issue  on  trial:  1  Greenl.  Ev.,  sec.  460 

The  testimony  of  Brothers  would  seem  to  be  competent  if 
the  language  of  the  respondent  to  the  witness  might  by  fair 
inference  embrace  this  prosecution  or  case  among  the  rest  of 
the  cases  he  then  had  in  mind.    It  was  for  the  jury  to  de- 
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iermine  from  the  whole  conversation  employed,  espedallj 
that  about  the  coat  that  he  got  of  Mrs.  Brown,  "  who  told  him 
to  take  it  and  keep  it  out  of  the  way,"  whether  this  was  one 
of  the  cases  he  had  in  his  mind,  among  the  rest,  about  which 
he  solicited  the  assistance  of  Brothers,  and  was  willing  to  pay 
fifty  dollars  to  secure  his  aid. 

It  was  settled  in  the  indictment  in  Commonwealth  y.  Sachet^ 
22  Pick.  394,  that  the  defendant  had  the  right  to  ask  a  witness 
whether  any  person  in  behalf  of  the  government  had  made  to 
the  witness  any  offer  of  reward  in  relation  to  the  testimony  he 
should  give  in  a  certain  class  of  cases  comprehending  the  case 
on  trial.  If  the  defendant  could  legally  make  so  broad  and 
comprehensive  inquiry,  we  think  for  like  reasons  may  the 
state.  The  testimony  would  evidently  be  irrelevant,  unless 
this  attempt  at  bribery  or  subornation  of  perjury  is  made  to 
embrace  the  matter  of  this  indictment  among  the  rest  of  the 
cases  of  larceny  to  which  the  offer  could  be  made  to  apply. 
In  only  this  view  the  evidence  could  be  regarded  as  relevant, 
and  so  far  only  we  understand  it  was  actually  used.  We  are 
therefore  of  the  opinion  that  this  exception  should  be  over- 
ruled. 

Mrs.  Warren,  wife  of  the  prosecutor,  testified  on  the  former 
trial  in  behalf  of  the  state,  but  being  sick  at  the  time  of  the 
last  trial,  the  respondent  offered  to  prove  what  she  had  testi- 
fied to  on  the  former  trial.  The  court  rejected  the  evidence, 
and  defendant  excepted.  We  have  not  known  a  practice  in 
this  state  where  the  witness  is  alive  and  within  the  jurisdiction 
of  the  court,  and  in  criminal  proceedings,  to  allow  the  former 
statements  of  the  witness  to  be  used.  Such  testimony  is  ad- 
mitted at  any  time  only  upon  urgent  necessity,  and  in  viola- 
tion of  the  familiar  rule  that  the  best  testimony  is  to  be  used, 
and  it  would  be  an  anomaly  in  our  practice  to  introduce  the 
produced  former  statements  of  a  living  witness  through  a  copy- 
ist or  a  by-stander.  The  evidence  of  a  witness  in  the  same 
cause  and  at  a  former  trial  is  not  admissible  until  it  has 
been  first  proved  that  he  is  dead:  King  v.  JoUiffe^  4  Term  Rep. 
290;  Powell  v.  WaUrSj  17  Johns.  176;  Wilbur  v.  Selden,  6  Cow. 
162;  Le  Baron  v.  Crombie,  14  Mass.  234;  Bull.  N.  P.  242.  In 
criminal  proceedings  especially  this  rule  will  be  strictly  en- 
forced. In  many  jurisdictions  the  proof  of  the  death  of  the 
witness  will  not  justify  the  use  of  his  former  testimony:  People 
V.  Newvmny  5  Hill,  295;  FarreU  v.  Warren,  3  Wend.  257;  Finn 
V.  CommonwealiK  5  Rand.  708;  Stale  v.  Atkine,  1  Over.  229;  2 
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Hawk.  P.  C,  8608.  12,  606;  1  Phillipe  on  Evidence,  199.    It 
Beems  to  be  queetioned  bj  high  authorities  if  such  testimony 
be  admissible  at  all:  Jaeksan  y.  Bailey^  2  Johns.  17. 
Judgment  on  the  verdict. 

PBoraonoH  OF  Wmneas  vbom  DsGRADmo  Qubstionb  is  within  the  dia- 
eretion  of  the  ooart:  Turnpike  Road  Co.  ▼.  LoomU,  88  Am.  Dec  811,  and  note 
820. 

To  Rbmdkb  EvmiNOx  of  Collatxral  Facts  Ck>icPXTXHT,  there  must  be 
■ome  natural,  neoeesary,  or  logical  oonneotion  between  them  and  the  infer- 
ence or  result  which  they  are  designed  to  establish:  CommomoeaUh  v.  Jtffrie^ 
83  Am.  Deo.  712.  Irrelevant  and  immaterial  testimony  should  be  exdndeds 
Howy  ▼.  CAoK,  83  Id.  614;  Efutm/am  ▼.  Amoskeag  Mfg.  Cb.,  S2  Id.  201;  ^os- 
wll  V.  QaoduMi,  81  Id.  169. 

TssTiMONT  OF  LiYiNo  Winriss  AT  Prxvious  Trial  of  Cbdokal  CasIp 
admissibility  of.    This  snbject  is  treated  in  the  note  to  Heryeii  t,  iVopl%  88 
Dec.  67S,  S77. 


Adams  v.  Blodoett. 

[47  Nsw  Haxpshibb,  21ft.l 

Whskx  Oi8T  OF  AcnoN  IB  DiSTUBBAircB  OF  PLAINTIFF'S  Po88i88iON,  what- 
ever was  done  after  the  breaking  and  entry  is  but  aggrayation  of  dam- 
ages. 

Plaintiff  im  Trbspabs  mat  Elbct  Ant  Day  Prior  to  Datb  of  hh 
Writ  as  the  time  when  the  defendant  forcibly  entered  upon  his  land 
and  converted  property  thereon  to  his  own  use,  and  the  defendant  may 
be  compelled  to  pay  the  highest  market  value  for  the  property  taken  at 
the  place  of  the  conversion,  with  interest  thereon  from  the  time  of  the 
taking  to  the  day  of  the  trial. 

JuRT  MAT  Determine  Damages  in  Trespass  bt  Making  Fair  Avxraob 
OF  Sales  of  the  same  kind  of  property  made  near  the  time  and  place  of 
the  conversion,  and  both  before  and  after  the  taking. 

Acts  and  Declarations  of  Survbtor  whili  Survstiho  Aojoinxno  Lot 
are  admissible  on  a  question  of  boundary,  where  the  surveyor  is  dead, 
and  was  not  interested  as  owner  in  either  lot  at  the  time  he  made  such 
declarations. 

Introduction  of  Immaterial  Tbstimont  is  not  Ground  for  SirriNa 
ABIDE  Verdict. 

Trespass  for  breaking  and  entering  the  plaintiff's  close  and 
carrying  away  trees  and  bark.  As  bearing  on  the  question  of 
damages,  the  court  instructed  the  jury  that  the  measure  of 
damages  was  the  value  of  the  property  at  the  time  of  the  con- 
version; that  it  was  their  province  to  find  when  the  conversion 
was,  if  there  had  been  one,  and  that  they  might  consider  the 
evidence  as  to  the  price  of  bark  at  different  times  in  finding 
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the  value  of  the  same  at  the  time  of  the  oonTeraum.    Other 
facts  are  stated  in  the  opinion. 

Burrows  and  Pike^  for  the  plaintiff. 
Clark  and  Bin^ham^  for  the  defendant. 

By  Court,  Nesmith,  J.  This  was  trespass  quare  elausum 
fregit^  wherein  the  defendant  is  charged  with  breaking  and 
entering  plaintiff's  close,  situate  in  Plymouth,  in  this  county, 
being  lot  No.  1  in  the  second  range  and  second  division 
of  lots  in  said  town,  and  with  force,  etc.,  cutting  and  car- 
rying away  plaintiff's  trees  and  hemlock  bark.  The  plain- 
tiff's writ  is  understood  to  have  been  dated  in  March,  A.  D. 
1864.  The  declaration  stated  the  time  of  the  wrongful  entry 
and  injury  to  plaintiff  at  some  time  prior  to  the  date  of  the 
writ.  The  gist  of  this  action  is  the  disturbance  or  violation 
of  plaintiff's  possession.  If  plaintiff's  land  be  illegally  en- 
tered, a  cause  of  action  at  once  arises.  Whatever  is  done  after 
the  breaking  and  entry  is  but  aggravation  of  damages:  Brovm 
V.  Manterj  22  N.  H.  468;  Ferrin  v.  Symonds,  11  Id.  365. 

The  defendant  offers  no  justification  or  license,  and  the  ver- 
dict of  the  jury  is  found  against  him.  The  questions  made 
here  have  reference  to  the  charge  of  the  judge. 

1.  As  to  the  damages  or  price  of  the  hemlock  bark  taken  by 
defendant.  The  plaintiff  may  properly  elect  any  day  prior 
to  the  date  of  her  writ  as  the  time  when  the  defendant  wrong- 
fully and  forcibly  entered  upon  her  land  and  carried  away 
and  converted  to  his  use  the  hemlock  bark  complained  of^ 
and  the  defendant  cannot  find  fault  if  he  be  called  upon  to 
pay  the  highest  market  value  of  the  bark  at  such  time.  Such 
is  the  elementary  rule  where  the  trespass  asked  is  not  laid 
with  a  continuando:  1  Esp.  407;  Bull.  N.  P.  86.  And  in 
trespass  as  well  as  trover,  the  plaintiff  is  not  only  entitled  to 
recover  the  market  value  of  the  property  at  the  time  of  the 
conversion,  but  also  the  interest  thereon  from  that  time  to  the 
time  of  the  rendition  of  the  verdict  as  a  measure  of  indemnity 
or  as  additional  damages;  and  in  one  case  the  jury  were  in- 
structed  also  to  consider,  in  addition  to  the  value  of  the  tim* 
her  taken,  the  deterioration  of  the  land  caused  by  its  removal: 
Wallace  v.  Ooodall,  18  N.  H.  439. 

We  think  the  court,  according  to  the  amendment  furnished 
to  the  case,  gave  the  right  rule  of  damages  to  the  jury.  In 
getting  at  the  true  value  of  the  bark,  it  might  be  impossible  to 
show  sales  on  the  lot  where  it  was  peeled,  hence  it  was  well  to 
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go  to  the  place  of  delivery,  where  a  price  had  been  established 
by  sales;  or  to  a  neighboring  station  on  the  railroad,  where 
similar  sales  of  bark  are  presumed  to  have  been  made.  So  as 
to  time  when  this  bark  was  actually  hauled  off  from  plaintiff's 
landj  being  the  true  time  of  its  conversion  by  the  defendant, 
there  may  not  have  been  any  sales  of  this  commodity  in  that 
vicinity  at  or  near  that  time.  It  occurs  to, us  a  fair  average 
price  might  be  arrived  at  by  the  jury,  by  showing  evidence  of 
what  price  of  bark  was  in  that  vicinity  at  different  times, 
both  before  and  after  the  alleged  time  of  conversion.  It  is 
well  known  to  be  a  kind  of  property  which  fluctuates  in  value 
or  price  from  year  to  year,  and  from  one  part  of  the  same 
year  to  another.  We  do  not  see  how  the  defendant  could  be 
prejudiced  by  the  charge  of  the  court  on  this  point,  and  think 
the  ruling  may  be  properly  sustained. 

2.  In  cases  of  mere  private  rights,  the  declarations  of  de- 
ceased persons  who  were  so  situated  as  to  have  the  means  of 
knowledge,  and  had  no  interest  to  misrepresent,  are  competent 
evidence  to  prove  an  ancient  boundary:  Shepherd  v.  Thomp" 
«on,  4  N.  H.  213;  Lawrence  v.  HayneSy  5  Id.  37  [20  Am.  Dec. 
654];  Oreat  Falls  Mfg.  Co.  v.  Worcester ^  15  Id.  412;  Smith  v. 
Powers,  15  Id.  546;  Melvin  v.  Marshall^  22  Id.  381;  Adams  v. 
Stanyan,  24  Id.  405. 

Justice  Bell  remarks,  in  giving  his  opinion  in  one  of  the 
above  cases,  that  the  admissibility  of  this  kind  of  proof  is  not 
now  an  open  question.  It  is  admitted  as  traditionary  evidence, 
or  secondary  in  its  character,  and  as  the  best  the  case  admits 
of.  "Inscriptions  on  walls,  and  fixed  tables,  mural  monu- 
ments, grave-stones,  surveyors'  marks  on  boundary  trees,  etc., 
which,  as  they  cannot  be  conveniently  brought  into  court, 
may  be  proved  by  secondary  evidence":  1  Greenl.  Ev.,  sec.  94. 
But  when  they  can  be  brought  into  court,  their  actual  produc- 
tion is  required,  according  to  the  English  rule  of  evidence  as 
stated  in  the  cases  referred  to  in  note  to  the  aforesaid  section: 
Vide  also  note  and  additional  authorities  in  1  Oreenl.  Ev.,  sec 
145. 

In  the  opinion  of  Chief  Justice  Perley  in  the  case  of  Melvin 
V.  MarshaUj  supra,  be  states  that  in  Prescott  v.  Hawkins,  22 
N.  H.  191,  a  witness  for  the  plaintiff  testified  that  a  deceased 
surveyor  of  Holdemess,  who  was  understood  to  have  made 
the  original  survey  and  division  of  that  town,  went  to  the 
spot  and  pointed  out  a  boundary  as  the  corner  of  a  certain 
lot,  and  the  evidence  was  held  in  this  court  to  be  competent 
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So  also  in  Van  Deusen  v.  Tumevj  12  Pick.  532,  it  was  held 
that  upon  a  question  of  boundary  the  declaration  of  a  deceased 
person,  who  pointed  out  a  line  of  marked  trees,  declaring  it  was 
a  known  division  Une,  was  admissible  in  evidence  as  part  of  the 
res  gestm.  The  court  in  that  case  say,  had  the  deceased  been 
requested  to  go  and  point  out  the  line,  and  he  had  done  it 
without  any  declaration  whatever,  it  would  have  been  an  act 
of  the  same  character,  and  admissible  upon  the  same  principle. 

Now,  to  apply  the  law  to  the  facts  of  this  case.  We  find 
Jonathan  Cummings,  an  experienced  land  surveyor,  making  a 
survey  many  years  ago  of  lot  No.  2  in  Plymouth.  Finding 
the  northeast  comer  of  said  lot,  he  runs  the  line  dividing  it 
from  No.  1  in  the  same  range  to  the  northwest  comer  of  lot 
No.  2,  and  the  southwest  comer  of  lot  No.  1.  After  some  de- 
lay, he  also  finds  there  a  spruce-tree,  fallen  and  partly  decayed, 
and  with  marks  apparently  made  with  a  marking-iron,  on  two 
pieces  thereof;  the  one  mark  representing  I,  the  other  II. 
These  marks  were  examined  by  the  surveyor  and  the  witness 
who  was  then  with  him.  Cummings  then  pronounced  this 
spmce-tree  to  have  been  the  corner  of  lots  1  and  2.  Cummings 
is  now  dead;  was  not  interested  as  owner  in  either  lot.  Had 
surveyed  many  of  the  lots  in  that  part  of  the  town;  uncertain 
whether  he  had  before  surveyed  either  of  these  lots  where  the 
line  was  in  dispute.  Under  the  facts  as  here  disclosed,  it  is 
not  necessary  that  the  testimony  of  the  witness  should  be  re- 
garded as  conveying  the  opinion  of  an  expert,  but  rather  as  the 
statement  or  assertion  of  a  distinct  fact  within  the  knowledge 
of  the  surveyor.  When  the  object  of  the  surveyor's  search  was 
found,  with  its  significant  marks  upon  it,  he  proclaimed  that 
the  spruce-tree  was  the  comer  of  lots  1  and  2.  The  witness 
may  not  only  now  state  what  was  then  found,  but  also  what 
was  then  said.  The  act  and  declaration  are  inseparable,  and 
explain  or  elucidate  each  other:  Sessions  v.  Little^  9  N.  H.  271. 
We  think  the  witness  was  properly  allowed  to  state  both  the 
acts  and  the  declaration  of  the  deceased  surveyor,  and  that 
our  construction  of  the  facts  of  the  case  harmonizes  with  the 
case  of  Wallace  v.  Ooodaliy  18  Id.  439,  before  quoted  on  this 
point.  We  need  not  go  so  fiar  as  the  court  in  Massachusetts 
do  in  the  case  of  Davis  v.  Mason^  4  Pick.  156. 

8.  It  does  not  appear  from  the  case  that  Penniman's  testi* 
mony  did  in  any  material  respect  apply  to  or  affect  the  issue 
before  the  court. 

A  verdict  will  not  be  set  aside  on  account  of  the 
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of  immaterial  testimony:   Clement  y.  Brooks j  13  N.  H.  92, 
There  must  therefore  be  judgment  on  the  verdict. 


MlASUKB  OF  DaMAOBB  IN    TBISPAflS  DB  BONIS  AflPOBTATIB  IB  VaLUB  OV 

Goods,  with  interest  from  the  time  of  the  taking:  FreidenkeU  t.  Afmimcbon, 
88  Am.  Deo.  141. 

ADMI88IBILITT  OF  DbOLABATIONS  OF  DbCXABBD  PlBflONB  AS  TO  BoUNDABIfliS 

Wood  V.  WUlofrd,  86  Am.  Dec.  716,  and  note  721;  Wood  v.  Fotter^  86  Id.  68I9 
and  note  682;  Wood  ▼.  WtUard^  84  Id.  659,  and  note  664. 

Admission  of  Ibbblbtant  Tb8timont  aftbb  Objbotion  thxrbto  wiU 
not  be  sufficient  gronnd  for  setting  aside  a  verdict,  nnless  it  appears,  or  may 
reasonably  be  intended,  that  the  eyidence  has  prejndioed  the  complaining 
party:  Lynd  v.  Picket^  82  Am.  Deo.  79,  and  note  91;  and  see  Oamon  v.  Mad^ 
^on,  82  Id.  669. 

Aon  OF  TuBSPAsa  Pbiob  to  Easlust  Dat  Laid  in  CtoicPLAiNT  may  be 
proved  under  the  New  York  statute,  though  trespasses  laid  under  a  amllmi- 
ando  have  already  been  proved:  Dubokr,  Boamr^  82  Am.  Deo.  826. 


Wentwobth  and  Wipe  u  Bbmiok. 

f47  Nbw  Hampshibb,  391] 
Husband  and  Wifb  should  Join  in  Writ  of  Bntbt  to  reoovsr 

sion  of  land  ^fHiioh  was  conveyed  to  them  both  during  their  natozBl  lives. 

Wbtf  of  entry  to  recover  possession  of  a  tract  of  land.  Th« 
opinion  states  tiie  case. 

Bwme  and  Fletcher ,  for  the  plaintiffs. 

Rayj  Benionj  arid  Heywood^  for  the  defendant. 

By  Court,  Sargent,  J.  As  a  general  rule,  joint  tenants, 
having  a  unity  of  title  and  of  interest  as  well  as  of  posses- 
sion, must  join  in  a  suit  relating  to  their  joint  property;  while 
tenants  in  common,  having  only  a  unity  of  possession,  but 
with  distinct  titles  and  interests,  must  sever:  1  Ch.  PL  12,  13; 
1  Bla.  Com.  180,  191;  4  Kent's  Com.  357  et  seq.;  CampbeU  v. 
Wallace,  12  N.  H.  370  [37  Am.  Dec.  219];  HUls  v.  Doe,  6  Id. 
828;  Rand  v.  Dodge,  12  Id.  68. 

A  conveyance  to  husband  and  wife  in  fee  does  not  create  a 
joint  tenancy  technically  speaking,  but  the  estate  is  much 
more  like  a  joint  tenancy  than  a  tenancy  in  common.  All  the 
unities  that  exist  in  a  joint  tenancy  exist  in  this  estate,  only 
they  are  more  indissoluble  here  than  in  that  estate;  a  joint 
tenancy  may  be  terminated  by  partition  which  severs  the 
unity  of  possession,  or  by  alienation  which  severs  the  unity  of 
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title,  or  by  any  act  that  severs  either  of  the  unities  of  time  or 
interest.  But  in  a  deed  to  husband  and  wife,  they  take  each, 
not  per  my  et  per  tout,  as  in  joint  tenancy,  but  per  tout  only. 
They  being  in  law  but  one  person  cannot  take  by  moieties,  but 
are  both  seised  of  the  entirety,  so  that  during  their  joint  lives 
neither  of  them  can  alien  so  as  to  bind  the  other,  nor  does  the 
attainder  of  the  husband  affect  the  right  of  the  wife,  nor  is  their 
•state  affected  at  all  by  the  statutes  of  partition. 

The  right  of  survivorship,  the  jus  accrescendij  belongs  to  the 
estate  vested  in  husband  and  wife  the  same  as  in  joint  tenan- 
cies, but  with  the  difference,  already  noticed,  that  this  right  in 
the  former  case  is  not  liable  to  be  defeated  in  any  of  the  ways 
in  which  it  may  be  defeated  in  joint  tenancies  by  a  severing  of 
any  of  the  unities.  So  that  if  there  is  any  good  reason  why 
joint  tenants  should  join  in  a  suit  where  tenants  in  common 
should  not,  the  same  reasons  would  exist  in  still  stronger  force 
why  the  husband  and  wife  should  join  in  a  similar  suit  Nor 
do  the  statutes  of  the  several  states  abolishing  or  restricting 
joint  tenancies  apply  to  or  affect  this  joint  estate  of  husband 
and  wife:  4  Kent's  Com.  362;  1  Bla.  Com.  182;  Co.  Lit.  187; 
Brownsony,  Hull,  16  Vt.  312  [42  Am.  Dec.  517];  Titus  v.  Ashy 
24  N.  H.  328;  Shaw  v.  Hearsey,  5  Mass.  520;  Wright  v.  Sad^ 
dler,  20  N.  Y.  320. 

Since,  then,  this  is  not  only  a  joint  estate  during  the  life  of 
both,  but  the  wife,  if  she  survived  the  husband,  has  the  whole 
estate  for  her  life,  and  this  right  of  survivorship  in  the  wife,  aa 
well  as  her  present  interest,  cannot  be  defeated  in  any  of  the 
ordinary  modes  of  defeating  joint  tenancies,  the  right  of  action 
would  of  course  survive  to  the  wife  after  the  decease  of  the 
husband;  and  the  general  rule  is,  that  in  all  cases  where  the 
cause  of  action  by  law  survives  to  the  wife,  the  husband  and 
wife  must  join,  and  he  cannot  sue  alone:  Clapp  y.  Stoughton^ 
10  Pick.  469;  Saunders  on  Pleading  and  Evidence,  567;  JDun- 
stan  V.  Barwell,  1  Wils.  224;  Schoonmaker  v.  Elmendarfy  10 
Johns.  49;  Fuller  v.  Naugatuck  R.  R.  Co,,  21  Conn.  573. 

Under  the  deed  in  this  case,  these  plaintiffs  had  a  joint  estate 
of  freehold  during  their  joint  lives  and  the  life  of  the  survivor, 
with  remainder  to  the  oldest  male  heir  of  the  two,  if  living  at 
the  time  of  their  decease,  otherwise  to  John  Wentworth's  heirs 
generally.  The  wife  had  a  joint  interest  with  her  husband, 
and  was  jointly  seised  with  him  of  the  premises  in  question, 
with  the  right  of  survivorship  in  the  wife  for  her  life  if  she 
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oatlived  her  husband,  and  was  properly  joined  with  him  in  the 

suit. 
Judgment  on  the  yerdiot. 

Lands  Obantxd  or  Coktbtid  to  HimsAim  Ain>  Wm  sm  held  hj  fhem 
M  tenants  by  entireties:  BetmeU  r,  OkOd,  88  Am.  Deo.  002;  Kekkmm  t.  fTolt- 
worlh,  88  Id.  49,  ai^d  note  65. 
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[47  New  HAMPSKIBa,  3Mk| 

OAPnox  07  DsposmoH  must  State  wmcnum  ob  not  Adyxbsi  Pabtt 
Objictkd,  even  though  he  did  not  attend;  end  it  is  not  soffioient  to 
state  that  he  attended  on  a  sabeeqnent  day  to  which  the  caption  was  ad* 
joomed,  and  one  deposition  taken  and  did  not  object. 

Skaxdont  that  All  Deponents  but  One  Appeabsd  on  Cxbtain  Dat, 
and  that  he  i^peared  on  the  f oUowing  day,  and  that  each  separately 
and  severaUy  made  oath,  eta,  shows  that  each  took  the  proper  oath. 

QuimoNa  Abuno  WrrNEas  wmerHEn  ob  not  He  is  Aoquadtted  with 
Sionatukxs  to  certain  deeds,  and  whether  or  not  they  are  genuine,  are 
not  leading. 

Fact  that  Party  Sets  up  Cladi  under  Conveyance  ebom  Cxbtadt 
Person  does  not  prevent  him  from  also  setting  up  tax  title^  if  he  has 
acquired  such,  nor  from  relying  upon  mere  possession. 

QurroLAiM  Deed  ibom  Grantee  oe  Tax  Collector  will  be  Qdlob  op 
Title,  and  an  entry  under  it  wiU  give  the  grantee  possessiaQ  of  the 
whole  tract  described  in  it. 

EuuuTioN  OE  Deeds  need  not  be  Proved  where  they  are  ofTered  as  part 
of  a  chain  of  tiUe^  and  it  appears  from  official  certificates  upon  them 
that  they  have  been  regularly  recorded. 

PlucnoAL  Location  is  but  Actual  Designation  by  Pabties  upon  tho 
ground  of  the  monuments  and  bounds  called  for  by  the  deed. 

Survey  oe  Land  and  Erection  oe  Monuments  with  View  oe  Subse- 
quent Conveyance  cannot  be  admitted  in  evidence  to  vary  or  control 
ihe  deed  afterwards  made,  where  the  deed  calls  for  none  of  the  maul- 
meats,  and  does  not  refer  to  the  survey. 

Ih  Construino  Deed,  All  Prior  Keootiations  must  be  Taken  as 
Meroed  in  that  instrument^  the  conclusive  presumption  being  that  the 
whole  engagement  of  the  parties,  and  the  extent  and  manner  of  ii^  were 
reduced  to  writing. 

Entry  on  Land  by  Plaintde's  Grantor  Gives  Him  Such  Seibin  as  to 
enable  him  to  maintain  a  writ  of  entry  against  a  defendant  who  shows 
no  evidence  of  title. 

It  u  SuEFidENT  TO  Show  Person  Taking  Deposition  to  have  bekn 
AcriNO  Commissioner  or  notary  public 

Question  Asking  Witness  to  State  What  He  Knows  in  Reference  to 
Execution  oe  Inclosed  Paper  is  not  leading. 

Tract  oe  Land,  though  Uninhabited,  may  be  Properly  Taxed. 

Advertisement  of  Sale  of  Land  for  Taxes  need  not  be  Posted  Im 
uunoorporated  plage  which  is  not  inhabited. 
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Whxeb  Original  Papebs  Touohino  Salb  of  Lakds  iob  Taxis  Filbd  nr 
Clkrk's  OvnoB  abb  I>BaTBOTBD  BT  FiBB,  thflir  oontents  may  be  proved 
by  secondary  eridenoe  where  the  cue  does  not  diBcloee  any  better  evi* 
denoe.  And  it  is  not  necessary  in  saeh  a  case  that  the  record  ahonld  be 
made  np  anew  nnder  the  direction  of  the  oonrt.  Snob  records  are  not 
proper  records  of  the  ooort  itself,  bnt  are  merely  deposited  in  the  office 
of  the  clerk. 

Whbbb  SnroLB  Sum  is  AsaBSHBO  upon  Uninoobfo&atbd  Placb,  the  treas- 
urer's warrant  is  a  list  within  the  meaning  of  the  statate,  and  the  cer- 
tificate of  the  deputy  secretary  upon  the  copy  of  it  retnmed  by  tbe 
collector  is  competent  evidence  of  the  time  of  filing  and  retom. 

Olbbk  at  AuonoN  Salb  bob  Taxbs  is  not  Oificbb  making  or  cootroUiog 
the  sale,  and  may  become  a  purchaser  thereat. 

Iv  Portion  of  Tract  Known  as  '*  Sabobnt's  Pubohasb  "  had  bibn  An- 
NBXBD  by  the  legislature  to  the  town  of  Jackson,  what  remained  would 
constitute  "Sargent's  Purchase,**  and  be  liable  for  the  proportion  of 
taxes  assigned  to  that  location. 

Alloimhnt  bt  Plan  hat  Indioatb  with  CsBTAiNTr  Looation  ov  Baoh 
AND  SvBRT  Lot,  although  no  lot  lines  may  in  fact  have  been  run  outi 
if  the  lots  can  be  made  certain,  that  will  be  sufficient. 

CkXTBT    WILL    TaKB  JUDICIAL    NOTIOB    THAT    CERTAIN    PbBSON    WAS    GOT- 

BBNOR  of  the  state  at  a  certain  date,  and  of  the  genuineness  of  llis  sig- 
nature. 

In  New  Hamfshiri^  C^urbbs  in  Dbbd  abb  Prbsumbd  to  hayb  bbbn  Run 
AoooRDiNO  TO  Magnbtio  Mbridian,  unless  there  is  something  in  the 
instrument  to  indicate  a  different  method.  And  the  word  "due**  pva- 
fized  to  the  courses  will  not  justify  the  inference  that  a  diflRorent  method 
is  intended. 

Btidbncb  of  Actual  Intention  of  Partibs  or  of  Surtbtor  is  not  ad- 
missible to  affect  the  construction  of  a  deed. 

Writ  of  entry  for  a  tract  of  land,  being  part  of  a  tract 
known  as  Thompson  and  Meserve's  Purchase,  bounded  as  fol- 
lows: ^^  Beginning  at  the  northwest  comer  of  Pinkham's  Grant, 
so  called,  in  said  county;  thence  north  eight  degrees  west  to 
the  southerly  line  of  Low  and  Burbank's  Grant,  so  called; 
thence  southwesterly  on  the  line  of  said  Low  and  Burbank's 
Grant  to  the  northeast  corner  of  the  tract  known  as  Jeremiah 
Chandler's  Purchase;  thence  south  one  and  a  half  degrees 
west  on  the  easterly  line  of  said  Chandler's  Purchase  eight 
hundred  rods;  thence  south  eighty-eight  and  a  half  degrees 
east  to  the  west  line  of  said  Pinkham's  Grant;  thence  northerly 
on  the  westerly  line  of  said  Pinkham's  Grant  to  the  place  of 
beginning."  Also  another  tract  in  said  county  of  Coos,  known 
as  the  Thompson  and  Meserve's  Purchase,  containing  twelve 
thousand  acres.  Plea,  the  general  issue  as  to  the  parcel  of 
the  demanded  premises  known  as  Sargent's  Purchase,  and  a 
disclaimer  as  to  the  rest.  The  chief  matter  in  controversy 
was  the  title  to  the  summit  of  Mt.  Washington,  which  the 
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plaintifb  claimed  as  owners  of  Thompson  and  M eserye's  Pur- 
chase, and  the  defendant  as  owner  of  Sargent's  Purchase. 
After  the  trial  had  proceeded  several  days,  the  case  was  hy 
consent  withdrawn  from  the  jury  for  the  purpose  of  determine 
ing  the  questions  of  law  raised  by  the  rulings  of  the  court. 
When  these  questions  were  determined,  the  case  was  to  be  dis- 
charged. The  plaintifiTs  introduced  as  evidence  of  paper  title: 
1.  A  resolution  of  the  senate  and  house  authorizing  the  gov- 
ernor to  appoint  a  land  commissioner,  whose  duty  it  was  made 
to  sell  certain  lands  of  the  state  and  execute  deeds  therefor, 
to  be  recorded  in  the  office  of  the  secretary  of  state.  2.  A 
copy  of  the  proceedings  of  the  governor  and  council  nominat- 
ing and  appointing  James  Willey  land  commissioner.  3.  Wil- 
ley's  commission  and  oath  of  office.  4.  Copy  of  quitclaim 
deed  from  Willey  to  Thompson  and  Meservci  conveying  a  tract 
of  land  ''  beginning  at  the  northwest  comer  of  Pinkham's 
Grant,  thence  running  westerly  by  the  south  line  of  Shelbume 
Addition  and  the  south  line  of  Low  and  Burbank's  Orant  to 
the  northeast  corner  of  Jeremiah  Chandler's  Grant;  thence 
due  south  on  the  east  side  line  of  said  Chandler's  Grant  so  far 
that  a  due  east  line  extending  to  the  west  line  of  said  Pink- 
ham's  Grant  shall  contain  twelve  thousand  acres;  thence 
northerly  on  said  west  line  to  the  first  bound."  This  copy  was 
admitted  over  defendant's  objection  upon  plaintiffs'  under- 
taking to  show  a  chain  of  title.  5.  A  quitclaim  deed,  Thomp* 
son  to  John  Bellows,  of  same  premises  as  described  in  Willey 
deed.  6.  A  quitclaim  deed,  Meserve  to  John  R.  Hitchcock, 
of  same  premises.  7.  A  quitclaim  deed,  J.  R.  Hitchcock  to 
John  Bellows,  of  same  premises.  8.  A  quitclaim  deed,  John 
Bellows  to  the  plaintiff,  of  the  same  premises.  The  plaintiff 
then  introduced  the  following  further  items  of  paper  title:  1. 
Copy  of  quitclaim  deed,  Thompson  and  Meserve  to  Daniel 
Eastman;  description:  "Beginning  at  the  southwest  comer 
of  Daniel  Elkins's  land  formerly  owned  by  Joseph  Hanson, 
thence  running  due  west  one  mile;  thence  northerly  parallel 
to  Pinkham's  Grant  about  three  miles  to  Low  and  Burbank's 
Grant;  thence  westerly  by  said  Low  and  Burbank's  Grant  to 
the  northeast  comer  of  Jeremiah  Chandler's  Grant;  thence 
due  south  on  said  Chandler's  Grant  so  Ceur  as  that  a  due  east 
line  extending  to  said  Pinkham's  Grant  shall  contain  ten  thou- 
sand acres;  thence  due  east  to  said  grant;  thence  northerly 
on  said  grant  to  the  first  bound,  it  being  a  part  of  a  tract  of 
land  which  we  purchased  of  James  Willey."    2.  Copy  of  war* 
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ranty  deed,  Daniel  Eastman  to  George  A.  Whitney  and  John 
Wetherell, — same  premises  last  described.  3.  A  quitclaim 
deed,  Qeorge  A.  Whitney,  John  O.  Wetherell,  Charles  Faulk- 
ner, and  Anne  S.  Faulkner  to  plaintifif,  conveying  their  in- 
terest derived  under  the  last-named  deed,  and  under  a  deed 
from  Joseph  C.  Gady  to  said  Wetherell  and  Whitney. .  To 
prove  the  signatures  and  witnesses  of  said  deed,  and  other 
matters,  plaintiff  introduced  the  depositions  of  Charles  Faulk- 
ner, J.  E.  Parker,  P.  F.  Saxton,  M.  D.  Kimball,  G.  E.  Whit- 
ney, T.  E.  Whitney,  F.  P.  Dunlop,  T.  N.  Fogue,  and  G.  G. 
Wood.  The  depositions  were  taken  by  a  commissioner  in 
Boston,  and  were  annexed  to  one  caption,  which  certified  that 
all  the  deponents  personally  appeared  before  the  commis- 
sioner on  a  certain  day,  except  G.  E.  Whitney,  who  appeared 
on  the  next  day,  ''  and  each  separately  and  severally  made 
solemn  oath  that  the  within  deposition  by  him  subscribed 
contains  the  truth."  It  also  stated  that  the  defendant  was 
duly  notified,  but  was  not  present  at  the  taking  on  the  first 
day,  but  was  present  at  the  taking  on  the  next  day  by  its  at- 
torney, A.  B.  Merrill,  and  did  not  object.  The  second  and 
fourth  interrogatories  to  G.  A.  Whitney,  referred  to  in  the  opin- 
ion, were  as  follows:  ^'  2.  Are  you  or  are  you  not  acquainted 
with  the  signatures  of  any  of  the  grantors  or  witnesses  to  the 
deed  here  produced?  4.  State  whether  in  your  opinion  the 
signatures  of  George  A.  Whitney,  of  T.  E.  Whitney,  and  Fanny 
Davis  upon  the  deed  here  produced  and  hereunto  annexed  are 
or  are  not  genuine."  The  plaintiff  then  introduced  two  items 
of  a  tax  title:  1.  Deed,  Charles  Bellows,  sheriff  and  collector,  to 
Joseph  C.  Cady.  2.  A  quitclaim  deed,  Joseph  C.  Cady  to  John 
Bellows.  Thompson  then  testified,  as  a  witness  for  the  plain- 
tiff, in  reference  to  the  survey  made  by  him  and  Willey,  which 
is  referred  to  in  the  opinion.  The  testimony  of  this  witness, 
among  other  things,  tended  to  show  that  these  proceedings  of 
Willey  and  Thompson  were  after  negotiations  between  them 
for  the  sale,  and  a  few  days  before  the  date  of  the  Willey  deed, 
and  that  their  object  was  to  fix  the  bounds  of  the  land  to  be 
conveyed.  Plaintiff  then  introduced  the  witnesses  Spalding 
and  Davis,  who  testified  as  stated  in  the  opinion.  Defendant 
then  moved  for  a  nonsuit,  which  motion  the  court  overruled. 
The  defendant  then  introduced  the  following  items  of  paper 
title:  1.  A  copy  of  a  quitclaim  deed,  James  Willey,  land  com- 
missioner, to  Jacob  Sargent,  conveying  the  tract  of  land  de- 
scribed as  ''  beginning  on  the  northeast  comer  of  a  lot  of  land 
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given  to  widow  Dorcas  Eastman  of  said  Bartlett  by  the  legis- 
lature of  New  Hampshire;  thence  running  due  west  three  and 
a  quarter  miles;  thence  due  north  so  far  as  that  a  due  east 
course  extending  to  the  west  line  of  the  town  of  Jackson  or 
Pinkham's  Grant  shall  contain  twenty-five  thousand  acres; 
thence  southerly  on  said  westerly  line  of  Jackson  to  the  south- 
westerly corner  thereof;  thence  south  so  far  as  that  a  du^  west 
course  shall  strike  the  first-mentioned  bounds,  —  excepting 
150  acres  which  I  have  sold  Otis  Eastman/' '  2.  Deed,  G.  P. 
Mescrve,  sherifl'  and  collector,  to  Jared  W.  Williams,  descrip- 
tion, ^^  the  whole  of  the  unincorporated  and  unorganized  place 
called  Sargent's  Purchase,"  excepting  certain  enumerated  lots. 
3.  A  quitclaim  deed,  J.  W.  Williams  to  George  M.  Herring, — 
description  same  as  last.  4.  A  quitclaim  deed,  George  M. 
Herring  to  G.  P.  Meserve,  description  same  as  last,  "  afid  the 
west  half  of  said  lot  No.  6  in  the  third  range  of  lots  in  addi- 
tion." 5.  A  quitclaim  deed,  G.  P.  Meserve  to  Samuel  D.  Coues^ 
and  David  Pingree,  description  same  as  in  last  deed.  6.  A 
quitclaim  deed  from  Samuel  E.  Coues  and  David  Pingree  to  the 
defendant,  —  description  same  as  in  last  deed.  To  prove  the 
execution  of  the  last  deed,  defendant  introduced  the  depositions 
of  Charles  De  Selding,  James  O'Donnell,  and  G.  W.  Green, 
and  the  testimony  of  E.  S.  Coe.  There  was  no  evidence  of  the 
genuineness  of  the  signature  of  Sarah  De  Witt,  one  of  the 
witnesses. to  the  signature  of  Coues.  The  second  interrogatory 
in  De  Selding's  deposition,  referred  to  in  the  opinion,  is  as  fol- 
lows: "  Please  state  what  you  know  in  reference  to  the  execu- 
tion of  the  inclosed  paper,  which  purports  to  be  a  deed  from 
Samuel  E.  Coues  and  David  Pingree  to  Jackson  Iron  Manu* 
facturing  Company,  and  which  is  dated  November  18,  1863.'^ 
The  defendant  then  introduced  evidence  to  sustain  its  tax 
title,  and  afterwards  introduced  several  witnesses.  The  facta 
necessary  to  an  understanding  of  the  remainder  of  the  de« 
cision  are  stated  in  the  opinion. 

BinghamSj  Benton,  and  Ray,  for  the  plaintiff. 
Bums  and  FUtcheVy  and  Heywood,  for  the  defendant. 

By  Court,  Babtlbtt,  J.  The  copy  of  the  deed  from  Willey 
was  properly  received  as  part  of  the  plaintiff's  chain  of  title: 
Harvey  v.  Mitchell^  31  N.  H.  582.  The  first  objection  to  the 
caption  of  the  depositions  of  Charles  Faulkner  and  others  is 
well  taken,' as  it  does  not  state  whether  on  the  12th  of  April 
the  defendant  did  or  did  not  object:  Rand  v.  Dodge^  17  Id. 
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855;  but  we  think  the  other  two  objections  are  unfounded,  as 
the  caption  explicitly  states  that  the  defendant  was  present 
on  the  13th,  and  did  not  object,  and  it  shows  with  sufficient 
certainty  that  each  of  the  deponents  took  the  proper  oath. 

The  objection  that  the  deposition  of  George  A.  Whitney  was 
not  j)roperly  taken  on  interrogatories  seems  without  founda- 
tion in  factj  and  the  exceptions  to  the  second  and  fourth  in- 
terrogatories must  be  overruled,  for  neither  of  them,  upon  any 
Cur  construction,  is  leading,  and  certainly  it  was  competent  for 
the  plaintiff  to  prove  the  genuineness  of  the  signatures,  and 
the  answer  to  the  third  interrogatory  shows  the  witness  quali- 
fied to  give  his  opinion. 

We  are  unable  to  appreciate  the  force  of  the  objection  that 
**th^ deeds  from  Charles  Bellows  to  Cady,  and  from  Cady  to 
John  Bellows,  are  a  source  of  title  different  from  what  had 
been  before  introduced";  for  we  see  nothing  in  the  fact  that 
the  plaintiff  has  set  up  a  claim  under  conveyances  from 
Thompson  and  Meserve  to  prevent  him  from  showing  a 
tax  title  also,  if  he  has  acquired  such,  or  from  relying  on 
mere  possession.  The  deed  of  Cady  to  Bellows  is  said  to 
:have  been  a  quitclaim,  but  that  furnishes  no  legal  ground  of 
objection  to  its  admissibility,  and  it  would  be  color  of  title 
even  if  the  deed  from  Charles  Bellows  conveyed  no  interest  to 
Cady:  Miriot  v.  Brooks,  16  N.  H.  374;  Rand  v.  Dodge,  17  Id. 
848;  and  an  entry  by  a  grantee  under  such  a  deed  would  give 
him  possession  of  the  whole  tract  described  in  it:  Tappan  v. 
Tappan,  31  Id.  53;  Oage  v.  Oage,  30  Id.  425.  As  these  deeds 
were  offered  as  part  of  a  chain  of  title,  and  appeared  by  offi- 
cial certificates  upon  them  to  have  been  regularly  recorded,  it 
was  unnecessary  to  prove  their  execution:  Bellows  v.  Copp,  20 
Id.  502;  Ktiox  v.  SiUoway,  10  Me.  202;  1  Greenl.  Ev.,  sec. 
G71y  note. 

A  practical  location  is  but  an  actual  designation  by  the  par- 
ties upon  the  ground  of  the  monuments  and  bounds  called  for 
by  the  deed:  Sanborn  v.  Cloughj  40  N.  H.  316;  Colby  v.  CoUins^ 
41  Id.  304;  PeasUe  v.  Oee,  19  Id.  274;  4  Cowen  and  Hill's  Notes 
to  Phil.  Ev.  549;  Jenks  v.  Morgan,  6  Gray,  448;  Cleaveland  v. 
Flagg,  4  Cush.  76;  KeUogg  v.  Smith,  7  Id.  882;  Knapp  v.  Marl- 
borough, 29  Vt.  282.  The  testimony  of  Thompson  did  not 
tend  to  show  a  practical  location  of  the  land  conveyed  by 
Willey's  deed.  The  transaction  he  states  was  not  a  designa- 
tion of  the  monuments,  etc.,  called  for  by  that  deed,  for  the 
deed  was  not  then  in  existence:  Sanborn  v.  CfUmgh^  swpra; 
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Peaslee  v.  Qee^  9upra;  and  the  prior  negotiations  mnet  be  taken, 
00  fiEir  as  the  construction  of  the  deed  is  concerned,  to  have 
been  merged  in  that  instrument,  'Hhe  conclusive  presumption 
being  that  the  whole  engagement  of  the  parties,  and  the  extent 
and  manner  of  it,  were  reduced  to  writing":  Nutting  v.  Herherty 
86  N.  H.  121;  Cook  v.  Cowbs,  39  Id.  597  [76  Am.  Dec.  241];. 
Oaipin  V.  Atwaterj  29  Conn.  97;  Parkhurst  v.  Van  Cortland^  1 
Johns.  Ch.  282;  Clark  v.  Wethey,  19  Wend.  823;  4  Cowen  and 
Hill's  Notes  to  Phil.  Ev.  619.  The  deed  contained  no  reference 
to  any  monument  established  by  Thompson  and  Willey,  or  to 
any  survey  by  them:  Sanborn  v.  Cloughy  40  N.  H.  239;  and 
the  effect  of  the  evidence  at  most  could  be  merely  to  show  that 
Willey  and  Thompson  intended  a  different  tract  of  land  from 
that  afterwards  conveyed  by  the  deed,  if  the  lines  of  their  ex- 
ploration are  found  to  differ  from  the  calls  of  the  deed;  and 
its  reception  to  control  the  deed  would  be  in  violation  of  a 
principle  quite  elementary:  Bell  v.  MorM,  6  Id.  208;  Furlmah 
V.  QoodvAn,  26  Id.  426;  Dean  v.  Erskine,  18  Id.  83;  Clough  v. 
Bowman^  16  Id.  614;  Cook  v.  Babcocky  7  Gush.  626;  Curtis  v. 
FraneiSy  9  Id.  421;  Knapp  v.  Marlborough^  29  Vt.  282;  LinseoH 
V.  Femaidj  6  Me.  496;  Flagg  v.  Thurston,  13  Pick.  160;  AUen 
V.  Kingsbury^  16  Id.  236;  Dawes  v.  Prentiesj  16  Id.  436;  Pride  v. 
LwUy  19  Me.  116.. 

Besides,  Meserve,  who  was  one  of  the  grantees  in  the  deed^ 
was  not  a  party  to  this  transaction  by  Willey  and  Thompson, 
and  there  is  no  evidence  that  he  ever  authorized  or  ratified  it: 
Prescott  V.  HawkinSy  12  N.  H.  27.  This  evidence  was  therefore 
incompetent  to  affect  the  construction  of  the  deed;  and  it  does 
not  tend  to  show  that  the  summit  of  Mt.  Washington  is  within 
the  tract  conveyed  by  it,  as  there  is  nothing  in  the  testimony 
of  Thompson  tending  to  show  that  the  westerly  line  over  which 
they  pass  was  on  the  easterly  line  of  Chandler's  Grant;  and 
although  the  subsequent  entry  by  Thompson  under  the  deed 
gave  possession  of  all  the  tract  conveyed  by  it,  yet  there  is  no 
evidence  that  Mt.  Washington  is  part  of  that  tract. 

But  the  motion  for  a  nonsuit  was  properly  denied,  for  the 
case  finds  that  the  evidence  of  Spalding  and  Davis  tended  '*to 
show  John  Bellows's  possession  of  Mt.  Washington  at  various 
times  between  1861  and  1869";  and  this  is  evidence  of  his 
seisin  as  against  the  defendant,  for  at  the  time  of  the  motion  no 
evidence  of  title  in  the  defendant  appeared:  Rand  v.  Dodge,  17 
N,  H.  343;  WendeU  v.  Blanchard,  2  Id.  466;  Woods  v.  Banks, 
14  Id.  113;  Jones  v.  Merrimack  Co.,  31  Id.  384;  Parker  v.  Brown, 
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15  N.  H.  186;  Lund  ▼•  Parker j  8  Id.  60;  Graves  y.  Amosheeig  Co^ 
44  Id.  464;  Straw  v.  /on^,  9  Id.  402;  Sparhawh  ▼.  BfiUard,  1 
Met.  95;  and  the  deed  from  John  Bellows  to  the  plaintiff 
would  give  the  latter  such  seisin  as  would  enable  him  to 
maintain  this  action  against  one  who  showed  no  evidence  of 
title:  EdmvmdB  v.  Oriffin,  41  N.  H.  532;  Tappan  v.  Tafpan,  36 
Id.  120;  Carter  v.  Beah,  44  Id.  413;  Ward  v.  FvUer,  15  Pick. 
185. 

If  it  was  necessary  under  the  statute  to  prove  the  hand- 
writing of  both  of  the  subscribing  witnesses  ta  the  signature 
of  Goues  in  order  to  show  that  his  title  passed  (see  Cram  v. 
IngalUy  18  N.  H.  616;  MeUher  v.  Flanders,  40  Id.  156),  stiU 
no  objection  is  suggested  to  the  proof  of  the  execution  by 
Pingree,  and  the  deed  was  admissible  to  show  the  conveyance 
of  his  interest  to  the  defendant. 

Parol  proof  of  the  appointment  and  commission  of  Selden 
would  seem  incompetent,  but  it  was  quite  sufficient  to  show 
him  an  acting  commissioner  or  notary:  Bellows  v.  Copp,  20 
N.  H.  503;  Prescott  v.  Hayes,  42  Id.  56;  Forsaith  v.  Clark,  21 
Id.  422.  The  second  interrogatory  in  Selden's  deposition  is 
not  leading,  and  the  objection  that  no  deed  was  inclosed  seems 
not  sustained  in  fact.  Had  objection  been  taken  to  the  regu- 
larity of  that  mode  of  taking  depositions,  it  is  unnecessary  now 
to  say  whether  it  ought  to  have  been  sustained.  Obviously , 
the  practice  of  founding  an  interrogatory  or  answer  in  a  depo- 
sition upon  a  deed  merely  "  inclosed  "  is  very  loose,  and  not 
to  be  encouraged,  as,  aside  from  its  inconvenience,  it  might 
open  a  wide  door  for  fraud  and  mistake:  See  Brown  v.  Clark, 
41  Id.  245;  but  no  question  upon  this  point  has  been  reserved. 

There  is  nothing  tending  to  show  that  the  deed  was  fraudu- 
lently or  intentionally  withheld  when  the  depositions  were 
filed;  and  as  an  examination  of  the  depositions  would  have 
given  the  plaintiff  notice  as  to  the  deed,  so  that  he  might  have 
procured  an  order  for  placing  it  on  file  if  it  ought  to  have  been 
filed,  and  need  not  have  suffered  by  the  omission,  we  see  noth- 
ing in  the  mere  circumstance  of  the  neglect  to  file  the  deed  that 
should  exclude  the  deposition.  Besides,  the  depositions  seem 
to  have  been  filed  under  the  twenty-sixth  rule  of  court  for  the 
purpose  of  limiting  the  adverse  party  in  the  time  and  manner 
of  objecting  to  the  caption;  and  in  such  case,  the  only  effect 
of  a  failure  by  the  defendant  fully  to  comply  with  that  rule 
would  seem  to  have  been  a  failure  to  obtain  the  restriction  of 
the  plaintiff  under  the  rule. 
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Numerous  questions  have  been  raised  in  reference  to  the 
evidence  of  a  tax  title  introduced  by  the  defendants,  but  sev- 
eral of  them  have  not  been  argued  by  counsel,  and  may  pos- 
sibly not  arise  or  may  be  obviated  upon  a  trial  of  the  cause; 
and  upon  the  merits  of  some  of  these  we  have  not  deemed  it 
advisable  to  pass  at  this  time. 

Sargent's  Purchase,  though  uninhabited,  might  properly  be 
taxed:  Wells  v.  Burbank,  17  N.  H.  893;  Russell  v.  Dyer,  40  Id. 
173;  Laws  1831,  p.  26;  Laws  1805,  p.  448;  and  was  made 
liable  to  a  tax  by  the  legislature:  Laws  November,  1840, 
p.  173.  In  Wells  v.  Burbank,  17  N.  H.  394,  it  was  decided  that 
'^it  is  not  necessary  to  post  an  advertisement  of  a  sale  for  taxes 
in  an  unincorporated  place  which  is  uninhabited";  and  we  do 
not  understand  the  authority  of  this  case  upon  that  point  to 
have  been  shaken  by  any  subsequent  decision:  Russell  v.  Dyer, 
42  Id.  399.  We  do  not  now  see  any  sufficient  reason  for  over- 
ruling the  case  in  that  particular.  It  cannot,  as  in  RfisseU  v. 
Dyer^  40  Id.  184,  be  presumed  that  the  legislature  did  not  in- 
tend to  subject  such  an  uninhabited  place  to  the  statutes  rela- 
tive to  taxation,  since  this  and  other  similar  places  have  for 
many  years  been  specially  named  in  our  statutes  as  objects  of 
taxation,  and  the  taxation  without  the  power  of  collection  by 
sale  would  seem  futile;  so  that  upon  a  careful  comparison  of 
the  objects  and  provisions  of  the  statutes  in  question  here  with 
those  considered  in  Russell  v.  Dyer,  supra,  as  well  as  in  reasons 
of  public  policy,  we  find  sufficient  grounds  for  a  distinction 
between  the  latter  case  and  Welis  v.  Burbanky  supra.  Under 
these  circumstances,  as  the  doctrine  of  WeUs  v.  Burbank,  supra^ 
does  not  seem  likely  to  work  any  real  practical  injustice,  and 
as  it  is  probable  that  a  very  considerable  number  of  titles  to 
real  estate  acquired  during  the  twenty  years  since  the  decision 
in  that  case  was  made,  and  while  it  has  been  unquestioned  by 
the  court  and  undisturbed  by  legislation,  may  depend  upon 
the  rule  there  laid  down,  we  should  deem  it  our  duty  under  the 
law  not  now  to  question  its  correctness  unless  for  more  cogent 
reasons  than  appear  to  exist  in  cases  under  the  acts  in  ques- 
tion: Broom's  Legal  Maxims,  sees.  109  et  seq.;  Feame  on  Con- 
tingent Remainders,  sec.  134;  and  we  must  therefore  regard  the 
authority  of  that  case  as  decisive  here.  If,  therefore,  Sargent's 
Purchase  was  uninhabited,  it  was  unnecessary  to  post  any  ad- 
vertisement of  the  sale  within  its  limits,  and  it  would  be  im- 
material where  upon  the  Purchase,  or  when  the  notices  were 
pat  up  or  taken  down,  or  whether  they  were  ever  returned  to 
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the  clerk'a  office.  The  original  warrant  was  returned  to  the 
state  treasnrer,  and  as  nothing  farther  appeared,  its  contents 
conld  not  properly  be  proved  by  parol.  If  the  loss  of  the 
record  in  the  clerk's  office  was  shown,  its  contents  conld  be 
proved  by  parol  certainly  so  far  ''as  the  case  does  not  from  its 
nature  disclose  the  existence  of  other  and  better  evidence": 
1  GreenL  Ev.,  sec.  609;  Seammon  v.  Scammony  83  N.  H.  69; 
Forsaith  v.  Clark,  21  Id.  418. 

As  the  sale  was  in  January,  1848,  and  the  Revised  Statutes 
did  not  take  effect  till  the  following  March  (R.  S.,  p.  474, 
sec.  1),  we  are  to  look  to  the  statutes  in  force  prior  to  tiie  Re* 
vised  Statutes  for  the  provisions  to  govern  the  proceedings. 
By  the  statute  then  in  force,  the  sheriff  was  required  to  de- 
posit with  the  clerk  the  lists  and  other  papers  containing  evi- 
dence of  his  proceedings  in  the  sale  of  lands  for  taxes;  and  it 
was  made  the  duty  of  the  clerk  to  receive  and  preserve  them, 
and  to  make  and  certify  copies  thereof,  as  of  other  papers  on 
file  in  the  office:  Act  of  December  16,  1824,  Laws  1830,  p. 
672.  As  the  statute  requiring  the  deputy  secretary  of  the  state 
to  retain  in  his  office  a  certified  copy  of  the  list  returned  to 
the  collector  was  not  in  force  at  the  time  of  these  transactions 
(Laws  1847,  c.  496),  we  need  not  inquire  whether,  in  case  of 
the  loss  of  the  original,  resort  should  be  had  to  that  before  in- 
troducing parol  evidence:  See  1  Greenl.  Ev.,  sec.  84,  and  note; 
4  Cowen  and  Hill's  Notes  to  Phil.  Ev.  286;  Mdvin  v.  Manhall^ 
22  N.  H.  382. 

As  already  stated,  upon  proof  of  the  loss  of  the  originals  in 
the  office  of  the  clerk,  their  contents  may  be  proved  by  any 
secondary  evidence,  where  the  case,  firom  its  nature,  does  not 
disclose  the  existence  of  other  and  better  evidence;  and  we 
do  not  find  that  any  exception  in  the  case  of  records  like 
these  is  made  by  the  common  law  or  by  our  statutes;  and 
therefore  the  plaintiff's  objection  that  '^the  record  should 
have  been  made  up  anew  under  the  direction  of  the  court,'' 
etc.,  and  that  the  record  so  made  up  would  be  the  only  com* 
potent  evidence,  cannot  be  sustained.  He  does  not  cite  any 
authority  for  his  position,  or  point  out  any  law  or  show  any 
usage  requiring  such  a  renewal  of  the  record;  and  it  is  to  be 
observed  that  the  records  so  deposited  in  the  clerk's  office  are 
not  proper  records  of  the  court  itself  for  they  are  not  made 
by  its  officers  as  such,  and  do  not  contain  its  transactions; 
they  are  merely  deposited  in  the  office  of  the  clerk;  so  that 
we  see  nothing  in  the  nature  of  the  case  that  should  require 
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what  neither  the  common  law  nor  our  statutes  haye  prescribed, 
nor  any  well-settled  usage  established. 

Where  a  single  sum  is  assessed  upon  an  unincorported 
place,  the  treasurer's  warrant  is  a  list  within  the  meaning  of 
the  statute:  WeUa  v-  Burbanhy  17  N.  H.  407;  Homer  v.  CtZky, 
14  Id.  100;  and  if  a  copy  of  it  was  duly  returned  by  the  col- 
lector, this  was  a  sufficient  compliance  with  the  second  section 
of  the  act  of  July  4, 1829:  Laws  1830,  p.  564;  and  the  certifi- 
cate of  the  deputy  secretary  upon  it  was  competent  evidence 
of  the  time  of  filing  and  return:  WdU  v.  Burbanhy  17  N.  H. 
409;  Smith  y.  ifess^r,  17  Id.  430;  and  this  haying  been  de- 
stroyed, its  proof  would  tail  within  the  rule  already  stated. 

The  eyidence  tends  to  show  that  the  sheriff,  within  ten  days 
after  the  sale,  deliyered  to  the  clerk  a  copy  of  his  sale,  but 
there  is  no  eyidence  that  it  was  accompanied  by  his  charges, 
according  to  the  proyision  of  section  4  of  the  act  of  1829,  Laws 
1830,  p.  565;  that  section,  howeyer,  does  not  provide  that  the 
account  of  the  sale  shall  be  under  oath,  nor  have  we  found 
any  such  requirement  prior  to  the  Revised  Statutes:  R.  S.,  c. 
4609;  but  under  the  act  of  1829  the  copy  of  the  sale  was  to  be 
attested. 

As  Meserve  testified  that  on  the  day  after  the  sale  he  filed 
with  the  clerk  a  copy  of  the  record  of  sale, ''  with  the  Patriot 
and  Democrat  and  all  other  papers,"  the  jury  might  have 
found  that  within  ten  days  after  the  sale  he  so  filed  the  copy 
of  his  list,  if  that  were  essential;  but  it  may  not  be  altogether 
clear  that  this  is  required  by  the  statute.  Section  4  of  the  act 
of  1829  only  provides  for  the  filing  of ''  an  attested  copy  of  the 
sale,"  with  charges  of  sale,  within  ten  days  after  the  sale;  and 
^  section  7  makes  it  the  duty  of  the  collector  to  lodge  with  the 
town  clerk,  within  ten  days  after  the  sale,  the  newspapers  con- 
taining the  advertisement  of  such  sale,  and  the  advertisement 
which  may  have  been  posted  up  in  such  town,  with  a  certificate 
accompanying  the  same,  under  oath,  that  it  was  posted  up 
according  to  law,  which  advertisement  and  certificate  shall  be 
recorded  by  the  town  clerk,  and  a  certified  copy  of  such  record 
shall  be  deemed  sufficient  evidence  of  those  &cts  in  any  court 
of  law;  and  the  said  newspapers  shall  be  kept  on  file  by  the 
clerk.  The  act  of  July  1, 1831,  Laws,  p.  26,  gave  the  sheriff  in 
a  case  like  this  "the  same  power  and  authority  with  respect 
to  the  taxes  committed  to  him  to  collect,  which  collectors  of 
towns  have  or  may  from  time  to  time  by  law  have  with  re- 
spect to  the  taxes  of  non-residents";  and  provides  that  ''ha 
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shall  observe  the  same  directions  as  collectors  of  towns  are  or 
may  from  time  to  time  be  bound  by  law  to  observe  in  opUect- 
ing  the  taxes  of  non-residents,"  etc.;  with  a  proviso  requiring 
an  advertisement  in  the  shire  town  of  the  county  as  well  as  in 
the  place  where  the  lands  lie.  The  first  section  of  the  statute 
of  December  16,  1824,  enacted  ^'  that  the  lists  returned  by  the 
receiver  of  non-resident  taxes,  and  other  papers  containing  evi- 
dence of  the  proceedings  of  any  former  or  future  sheriff  of  any 
county  in  this  state  relating  to  sales  of  land  by  him  as  sheriff 
for  state  and  county  taxes,  be  deposited  in  the  office  of  the 
clerk  of  the  superior  court,"  etc.;  and  that  it  "be  the  duty  of 
the  said  clerk  to  receive  and  preserve  the  same,  and  to  make 
and  certify  copies  thereof  as  of  other  papers  on  file  in  said 
office";  and  the  second  section  provided  that  such  copies 
might  be  used  as  evidence  in  courts  of  law  in  all  cases  in 
which  the  originals  might  be  used,"  and  with  the  ''same  force 
and  effect":  Laws  1830,  p.  572.  And  in  Wells  v.  Burbank,  17 
N.  H.  410,  it  is  decided  that  the  act  of  July,  1831,  did  not 
repeal  this  act  of  1824.  The  eighth  section  of  the  act  of  1829 
relates  merely  to  lands  redeemed.  These  would  seem  to  be 
all  the  provisions  of  the  statute  upon  the  subject  then  in  force. 
The  act  of  1831  only  provides  what  the  sheriff  shall  file,  and 
when  he  shall  file  it,  by  reference  to  other  laws.  The  act  of 
1824  seems  to  be  the  only  statute  at  that  time  requiring  the 
list  to  be  filed  with  the  clerk  of  the  court,  and  it  contains  no 
express  provision  as  to  the  time;  while  the  act  of  1829,  which 
is  the  only  statute  fixing  the  time  for  filing  the  papers  by  the 
collector,  does  not  appear  to  include  the  list;  and  as  the  land 
might  be  redeemed  within  one  year  from  the  sale  by  a  tender 
to  the  collector  (Laws  1830,  p.  565,  sec.  4),  it  may  admit  of  a 
doubt  whether  the  copy  of  the  list  was  required  to  be  filed 
with  the  clerk  within  ten  days  after  the  sale;  but  it  is  un- 
necessary now  to  decide  this  question. 

Besides,  it  is  not  entirely  certain  that  the  neglect  of  the 
sheriff  after  the  sale  seasonably  to  file  a  copy  of  his  sale,  or 
his  list,  or  the  list  of  lands  redeemed,  should  defeat  the  title 
of  a  bona  fide  purchaser  acquired  under  a  previous  sale  legally 
made  to  him,  where  such  purchaser  has  himself  been  in  no 
fault:  See  Smith  v.  Messer,  17  N.  H.  428;  Smith  v.  Bradley^  20 
Id.  120;  Scamm<m  v.  Scammon^  28  Id.  432;  Pierce  v.  Richard* 
wny  37  Id.  310, 312)  Hayes  v.  Hanson,  12  Id.  290;  Cardigan  y. 
PagCy  6  Id.  193;  Tucker  v.  Aiken^  7  Id.  113;  Pinkham  v.  Mur^ 
ray,  40  Me.  587;  Lane  v.  James j  25  Vt.  481;  Taylor  y.  Frenek^ 
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19  Id.  49;  Sumner  v.  SJiermany  13  Id.  609;  but  we  do  not  pro- 
pose to  pass  upon  this  question  at  the  present  time. 

The  clerk  at  the  auction  was  not  an  officer  making  or  in  any 
way  controlling  the  sale,  and  we  see  no  legal  objection  to  his 
becoming  the  purchaser. 

It  is  said  that  a  part  of  Sargent's  Purchase  was  annexed  to 
Jackson  in  1837.  If  chapter  336  of  the  laws  of  that  year  is 
referred  to  in  this  statement,  that  fact  does  not  appear  on  the 
face  of  the  act,  which  merely  establishes  the  location  of  certain 
lines  of  the  town.  If,  however,  the  effect  of  that  statute  was 
as  stated,  then  the  part  so  annexed  would  thereafter,  for  pur- 
poses of  taxation,  cease  to  be  part  of  Sargent's  Purchase,  and 
become  part  of  Jackson,  and  liable  to  taxation  as  part  of  that 
town;  and  the  residue  of  the  original  Purchase  would  for  such 
purposes  remain  Sargent's  Purchase,  precisely  as  in  the  case 
of  any  town  in  the  state  after  a  farm  has  been  severed  from 
it  and  annexed  to  an  adjoining  town;  and  the  apportionment 
of  December  22,  1840,  Laws,  p.  499,  which  fixes  the  propor- 
tion of  Sargent's  Purchase  at  two  cents  for  each  thousand  dol- 
lars to  be  raised  by  the  state,  must  be  taken  to  mean  Sargent's 
Purchase  as  it  existed  for  purposes  of  taxation,  in  the  same 
way  as  it  denoted  the  towns  and  other  places  as  they  legally 
existed  or  might  exist  for  such  purposes.  Whether  in  the 
absence  of  any  statutory  provisions  the  objection  that  the  deed 
included  less  than  was  sold  could  avail  between  these  parties, 
we  have  not  inquired;  for  by  the  sixth  section  of  the  act  of 
1829  it  is  provided  that  when  two  or  more  persons  are  inter- 
ested in  any  tract  of  land  so  sold,  every  individual  may 
redeem  his  own  part  thereof  by  paying  or  tendering  his  pro- 
portion of  the  taxes  and  costs  for  which  the  said  land  was  so 
sold,  and  this  proportion  shall  be  according  to  the  number  of 
acres  in  the  tract  of  land  sold.  Section  14  provides  that  when 
any  estate  of  non-residents  shall  be  sold  by  virtue  of  this  act, 
and  the  money  necessary  for  the  redemption  thereof  shall 
not  have  been  paid  or  tendered  within  one  year  from  the  sale 
thereof,  the  collector  shall  then  execute  a  good"  and  sufficient 
deed  of  such  estate  to  the  purchasers  of  the  same,  etc.;  and  it 
prescribes  the  form  of  the  deed,  with  covenants  that  the  col- 
lector has  conformed  to  the  requirements  of  the  law  in  making 
the  sale,  and  that  as  collector  he  has  "  good  right,  so  far  as 
that  right  may  depend  on  the  regularity  of  his  own  proceed- 
ings, to  sell  and  convey  the  same  in  manner  aforesaid":  Laws 
1830,  p.  567.    The  collector,  then,  is  to  execute  a  deed  of 
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what  has  been  sold  and  not  seasonably  redeemed;  and  if  ha 
excepted  from  the  conveyance  those  lots  redeemed  within  the 
year,  he  seems  to  have  followed  the  statute,  for  although  they 
had  been  sold,  yet  as  they  had  been  seasonably  redeemed,  they 
did  not  come  within  the  description  of  the  fourteenth  section, 
while  the  residue  of  the  land  sold  did.  If  any  one  of  those 
interested  in  the  tract  had  paid  his  proportion  before  the  sale, 
his  share  was  properly  omitted  in  the  sale:  Laws  1830,  p. 
665,  sec.  3.  The  objection  that  they  sold  the  whole  of  the 
original  Sargent's  Purchase,  including  the  parts  on  which  the 
taxes  had  been  paid,  and  the  part  annexed  to  Jackson,  if  there 
were  such,  does  not  seem  very  clearly  supported  by  the  case, 
for  such  a  fact  is  by  no  means  necessarily  to  be  inferred  from 
the  evidence  stated,  which  is  at  least  quite  as  susceptible  of  a 
different  interpretation. 

Whether  upon  Meserve's  testimony  that  he  sold  "  the  whole 
tract  except  what  had  been  paid  on,"  naming  and  excepting 
the  lots  upon  which  payments  had  been  made,  and  stating 
"the  tract  and  the  amount  of  taxes  and  costs,"  in  connection 
with  his  deed  after  proof  of  the  loss  of  the  records,  the  jury 
could  have  found  that  the  taxes  had  been  paid  for  the  lots 
excepted  from  the  sale,  and  that  the  residue  had  been  sold  for 
the  remainder  of  the  taxes  and  costs;  or  whether  it  was  neces- 
sary to  show  these  facts  more  specifically,  so  that  the  amount 
paid  for  each  portion,  the  number  of  acres  in  each  of  such 
portions,  and  in  the  residue  or  the  relative  interests  of  the 
owners  in  the  tract,  and  the  amount  for  which  as  taxes  and 
costs  such  residue  was  offered  and  sold,  should  appear,  and 
whether  similar  facts  should  have  been  shown  as  to  the  lots 
described  in  the  deed  as  redeemed  (see  Cardigan  v.  Pagej  6 
N.  H.  193;  Pierce  v.  Richardson,  37  Id.  315;  Sviith  v.  BodfiBh, 
27  Me.  289),  we  do  not  deem  it  advisable  now  to  inquire,  as 
possibly  such  questions  may  not  arise  upon  a  trial  of  the  case. 

If  the  objection  that  Sargent's  Purchase  was  never  allotted 
rests  merely  upon  the  position  that  the  lots  were  not  actually 
marked  upon  the  ground,  it  is  not  well  taken,  for  an  allotment 
by  plan  might  indicate  with  certainty  the  location  of  each  and 
every  lot,  although  no  lot  lines  had  in  fact  been  run  out;  and 
if  the  lots  could  be  made  certain,  that  would  be  sufficient 
Darling  v.  Crowelly  6  N.  H.  424;  Smith  v.  Messer,  17  Id.  428 
Welh  V.  Burbanky  17  Id.  412;  Corbett  v.  Norcross,  35  Id,  119 
but  whether  it  was  ever  properly  so  allotted  we  cannot  decide 
apon  the  case  before  us.    If  it  was  material  for  the  defendant 
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to  prove  thifl  fact,  either  for  the  purpose  of  showing  that  the 
locus  was  not  excepted,  or  for  any  other  reason  (see  Smith  v. 
Bodfishf  27  Me.  289),  it  would  seem  that  there  is  better  evi- 
dence of  the  allotment  than  that  offered,  and  no  reason  is 
shown  why  it  should  not  be  produced. 

The  constitution  of  this  state  provides  in  article  44  that 
<<  every  bill  which  shall  have  passed  both  houses  of  the  gen- 
eral court  shall,  before  it  becomes  a  law,  be  presented  to  the 
governor;  if  he  approve,  he  shall  sign  it,"  etc.;  atid  in  article 
46,  that  ^^  every  resolve  shall  be  presented  to  the  governor,  and 
before  the  same  shall  take  effect  shall  be  approved  by  him," 
etc.  The  court  will  take  judicial  notice  of  the  fact  that  David 
L.  Morrill  was  governor  of  the  state  in  1826,  and  of  the  genu- 
ineness of  his  signature:  1  Greenl.  Ev.,  sec.  6.  Pinkham's 
Grant  was  a  monument  described  in  the  titles  set  up  by  each 
party,  and  the  resolution  by  which  it  was  granted  would  seem 
admissible  in  determining  its  location,  but  there  is  nothing 
in  the  case  to  show  that  the  grants  to  Rogers  and  others,  to 
Oreen  and  to  Martin,  were  in  any  way  material. 

The  defendant  claims  that  Sargent's  Purchase  is  to  be  run 
out  by  the  siderial  or  astronomical  meridian,  or  as  it  is  some- 
times called,  by  the  "true"  meridian,  and  not  by  the  magnetic 
meridian.  Unquestionably  in  this  state  the  courses  in  a  deed 
are  to  be  run  according  to  the  magnetic  meridian,  unless  some- 
thing appears  to  show  that  a  different  mode  is  intended  in  the 
instrument:  4  Kent's  Com.  466,  and  note;  4  Cowen  and  Hill's 
Notes  to  Phil.  Ev.  650;  Mclver  v.  Walker^  9  Cranch,  177;  S.  C, 
4  Wheat.  444;  Brooks  v.  Tyler,  2  Vt.  848;  Oumn  v.  FoiUr,  18 
Id.  267;  RUey  v.  Griffin,  16  Ga.  147  [16  Am.  Dec.  726];  Young 
V.  LHpery  4  Bibb,  503;  1  U.  S.  Dig.  476,  note  51;  and  see  Jack- 
son V.  StoaUj  2  Johns.  362;  Wilson  v.  Inloes,  6  Gill,  163;  Clark 
V.  WeHhey,  19  Wend.  324;  Loring  v.  Norton,  8  Me.  69;  and 
Pemam  v.  Wead,  6  Mass.  133.  We  do  understand  the  defend- 
ant seriously  to  question  this,  but  he  rests  his  position  upon 
the  use  of  the  word  ''due"  in  connection  with  the  words 
descriptive  of  the  courses,  claiming  that  ''due  north"  means 
north  by  a  siderial  meridian.  It  is  observable  that  in  the 
description  of  Sargent's  Purchase  the  last  course  from  the 
southwesterly  comer  of  Jackson  is  merely  "south,"  and  that 
the  defendant's  view,  if  logically  followed  out,  would  seem  to 
require  the  southern,  western,  and  northern  boundary  lines  of 
the  Purchase  to  be  run  out  by  a  siderial  meridian,  while  a  por- 
tion of  the  eastern  boundary  is  to  be  laid  down  according  to 
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the  magnetio  meridian, — a  result  not  particularly  desirable  in 
point  of  convenience,  or  very  likely  to  have  been  in  fact  in- 
tended by  the  parties.  The  word  "due"  in  this  connection 
means  merely  "exactly,"  and  in  fact  adds  nothing  to  the 
description  of  the  point  of  compass,  for  "due  north"  is  exactly 
north,  and  so  is  simple  "north."  As  the  designation  of  the 
points  of  compass  is  conventional,  the  word  "due"  applies  with 
equal  propriety  to  those  points  as  referred  to  either  meridian. 
We  find  no  evidence  that  either  the  law  or  usage  in  this  state 
has  appropriated  the  term  specially  to  the  siderial  meridian. 
In  various  cases  in  our  reports,  and  in  many  more  before  our 
courts,  deeds  and  pleadings  have  shown  a  use  of  the  term  like 
that  in  the  deed  in  question:  See  Corbett  v.  Norcron^  85  N.  H. 
100;  Bowman  v.  Farmer ,  8  Id.  402;  yet  this  is  the  first  time, 
so  far  as  we  are  aware,  that  such  an  efiect  has  been  claimed 
for  it;  and  we  find  the  word  used  elsewhere  in  legal  language 
by  courts  entitled  to  the  highest  respect,  without  regard  to  any 
such  distinction  as  the  defendant  claims:  Jacksim  v.  Reeves^ 
8  Gaines,  293;  Brandt  v.  Ogden,  1  Johns.  156.  We  find  nothing 
in  the  strict  meaning  of  the  term,  in  its  popular  acceptation, 
or  in  its  legal  or  scientific  use,  or  in  our  own  usages  or  history, 
to  sustain  the  defendant's  claim,  and  he  has  directed  us  to  no 
authority  for  his  position,  which  seems  to  us  untenable. 

It  is  impossible  for  us  to  ignore  the  fact,  as  matter  of  his- 
tory and  of  common  knowledge,  that  in  this  state  private  and 
even  town  boundaries  have  almost,  if  not  quite,  uniformly 
been  run  out  according  to  the  magnetic  meridian;  and  we 
must  hold  it  part  of  the  common  law  of  this  state  that  the 
courses  in  deeds  of  private  lands  are  to  be  run  according  to  the 
magnetic  meridian  when  no  other  is  specially  designated,  and 
this  seems  impliedly  admitted  by  the  defendant  when  he 
places  his  claim  solely  upon  a  supposed  effect  of  the  word 
"  due,"  which,  as  we  have  seen,  does  not  in  our  view  belong 
to  it 

Any  resort  to  prool  ol  the  actual  intention  of  the  parties  or 
the  surveyor  would  be  attended  with  all  the  mischiefiB  which 
have  heretofore  by  the  familiar  general  rule  excluded  parol 
evidence  of  intention  in  the  construction  of  deeds,  and  in  our 
judgment  is  not  permissible.  We  do  not  understand  that 
proof  was  offered  of  any  local  custom,  and  the  court  in  con- 
struing a  deed  can  hardly  need  the  aid  of  opinions  from  ex- 
perts in  surveying,  either  as  to  the  meaning  of  the  word 
"  due,"  or  as  to  the  custom  or  the  common  law  of  this  state 
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in  relation  to  the  general  mode  of  surveying.  The  present 
method  of  surveying  the  public  lands  of  the  United  States 
can  have  no  bearing  upon  the  question  here,  as  it  was  spe- 
cially adopted,  at  a  comparatively  recent  date,  and  long  after 
the  system  of  surveying  private  boundaries  in  this  state  had 
been  established  by  ancient  and  long-continued  usage,  if  not 
originally  fixed  by  the  common  law.  The  manner  in  which 
extensive  public  boundaries,  like  those  between  states  and 
nations,  have  been  surveyed  can  have  but  little  weight  in  the 
determination  of  the  present  question,  for  in  such  surveys  re- 
gard is  had  to  accuracy,  permanency,  and  certainty  of  verifi- 
cation rather  than  to  the  expense  or  difficulty  of  the  method 
OY  its  practical  convenience  or  adaptation  for  common  use  in 
our  ordinary  surveying.  As  the  point  in  the  present  case  is 
to  be  decided  according  to  the  law  as  already  established  in 
this  state  for  the  determination  of  private  boundaries,  the 
relative  advantages  of  the  two  systems  are  not  in  question  be- 
fore us,  but  perhaps  upon  examination  it  will  be  found  that 
in  practice  neither  mode  gives  perfect  theoretical  accuracy; 
and  where  the  question  of  the  adoption  of  a  system  is  open, 
it  would  seem  a  question  of  relative  accuracy  and  general  con* 
venience  rather  than  of  entire  exactness.  We  are  of  opinion 
that  in  the  grant  to  Sargent  the  courses  are  to  be  construed  as 
referring  to  the  magnetic  meridian,  notwithstanding  the  addi- 
tion of  the  word  "  due  "  to  their  description. 

The  starting-point  for  ascertaining  the  bounds  of  Sargent's 
Purchase  is  the  northeast  comer  of  Dorcas  Eastman's  Grant, 
and  the  authorities  already  cited  are  decisive  that  in  this 
action  at  law  it  cannot  be  shown  that  the  word  ''  northeast  '* 
was  inserted  in  the  deed  *by  mistake  for  "northwest."  If 
nothing  more  appears,  that  comer  is  to  be  ascertained  by  look- 
ing to  the  terms  of  her  grant;  but  if  it  appears  that  at  the  date 
of  the  grant  to  Sargent  it  had  been  practically  located  upon 
the  ground  in  a  manner  to  bind  the  parties  to  it,  then  the 
northeast  comer  as  thus  located  is  to  be  taken  as  the  north- 
east corner  intended  in  the  deed  to  Sargent:  HaU  v.  DaviSj  36 
N.  H.  569;  Breek  v.  Young,  11  Id.  489;  Kellogj  v.  Smithy  7 
Gush.  376.  Even  if  Willey  had  run  a  line  for  the  south  line  of 
Sargent's  Purchase,  as  it  is  not  in  any  way  referred  to  in  the 
deed,  and  as  the  act  of  Willey  alone  could  not  amount  to  a  prac- 
tical location  of  the  grant,  even  if  after  the  execution  of  the 
deed,  and  certainly  not  if  prior  to  that,  this  could  not  control 
the  description  in  the  deed.    Whether  the  northeast  <omei  cS 
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Dorcas  Eastman's  lot  is  necessarily  the  sontheast  oomer  of 
Sargent's  Purchase,  or  merely  a  point  of  beginning  to  ran  the 
due  west  line  of  three  and  a  quarter  miles,  and  whether  that 
comer  of  Sargent's  Purchase  is  to  be  found  at  the  intersection 
of  a  line  due  south  from  the  southwest  comer  of  Jackson,  with 
a  due  east  and  west  line  drawn  through  the  northeast  comer 
of  Dorcas  Eastman's  Grant,  it  is  unnecessary  now  to  inquire. 
The  case  is  to  be  discharged. 


Whithxr  Suavsi  d  Fusuiop  to  hayb  bun  llAin  bt  Miainmo 
DiimAD  ov  BT  Tbui  Mbbtwan.  —  In  the  older  itaiai^  it  aeems  to  have 
been  the  pnetice  in  niftkins  raireya  to  nm  the  lines  aocording  to  the  mag- 
netio  meridian,  and  not  according  to  the  troe  meridiaa.  Where,  therefore, 
there  was  nothing  in  the  deed  or  patent  to  control  the  call  for  coarse  and  die* 
tanoe,  the  Isad  was  to  be  taken  as  boaaded  by  the  coorses  and  distances  of 
the  deed  or  patent  according  to  the  magnetic  meridian:  TjUr  on  Law  of 
Boandaries,  283;  Melve^s  Le$aee  ▼.  fTaOer,  9  Granch,  178;  &  C,  4  Wheat. 
444;  Rileif  v.  €h^in,  16  Oa.  141;  S.  C,  60  Am.  Dea  726;  Tmmg  ▼.  Leiper,  4 
Bibb,  603;  Wilion  v.  Ifdoes,  6  Gill,  121,  163;  Pemam  t.  Wead,  6  Mass.  131; 
Taylor  T.  Shi^ford,  4  Hawks,  116;  S.  0.,  15  Am.  Dea  612;  Brooks  ▼.  Tffler, 
S  Vt.  348;  Owen  t.  Fooier,  13 Id.  263.  See  tlaoLormgr,  Norton^  8  OreenL 
61,  69;  JadBBom  t.  Carty,  2  Johns.  Gas.  360,  362;  Ckurh  t.  Wdhe^^  19  Wend. 
820,  324.  Said  Lnmpldn,  J.,  in  delivering  the  opinion  of  the  court  in  iK2qr 
▼.  Oriffin,  Miprti:  "If  notiiing  exists  to  control  the  call  for  coarse  and  dis- 
tsace,  the  land  most  be  boonded  by  the  courses  and  distances  of  the  grant 
according  to  the  magnetic  meridian;  for  it  is  the  practice,  nndoabtedly,  of 
snrveyors  to  express  in  their  plats  and  certificates  of  sarrey  the  courses  which 
are  designated  by  the  needle.**  ^y  the  act  of  Congress,  approved  May  18, 
1796,  entitled  "  An  act  providing  for  the  sale  of  the  lands  of  the  United 
States  in  the  territory  northwest  of  the  river  Ohic^  and  above  the  mouth  of 
the  Kentucky  Biver,"  what  is  known  as  the  rectangular  system  of  surveys 
was  adopted.  This  system  requires  that  the  meridionsl  lines  shall  be  run  on 
the  true  meridians:  Spanlding  on  Public  Lands,  sec.  29.  Section  2395  of  the 
Revised  Statutes  of  the  United  States  provides  that  "the  pubUc  lands  shall 
be  divided  by  north  and  south  lines  run  according  to  the  true  meridian,  and 
by  others  crossing  them  at  right  angles."  In  the  states  where  this  system 
was  adopted,  of  course  there  can  be  no  presompticm  that  the  lines  of  a  sur- 
vey were  run  by  the  magnetic  meridisn. 

Judicial  Notigk.  — This  topic  receives  a  full  trsaftoMnt  in  the  note  to  Xoa* 
/ear  v.  Meatier,  89  Am.  Dec.  658. 

RiooBD  OF  Deid  ab  DisPBKSiifo  WITH  Pboob  ov  Bzboutiok:  See  WhiU 
V.  ffutehina,  88  Am.  Dec.  766,  and  note. 

DSESe  ABB  TO  BB   IHTBBPBBTBD    AOOOBDIBG  TO  THKB  Sl7BraOT-lIATrBB» 

and  such  construction  given  to  them  as  will  cany  out  the  intention  of  the- 
parties,  when  it  is  legally  possible  to  do  so  conaistentiy  with  the  language  of 
the  instruments:  Sdmitik  v.  SchmU^  88  Am.  Dea  681. 

NoncB  OB  Tax  Salb  Rbquibxd  bt  Statutb  u  Ebsbmtial  to  VALmirr 
or  Salb:  BidwtllY.  Webb,  88  Am.  Dec.  56. 

QuiroLAiif  Dbed  noK  Pubohasbb  of  Lahd  Sold  at  Tax  Sale  is  do4 
sooh  an  awignminrt  of  the  oertifioate  of  purchase  as  to  anthoriBe  the  ol«k  of 
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the  board  of  snperviaon,  under  the  Wiaocmiiii  statate»  to  lasiie  a  deed  Crom 
the  county  to  the  grantee  in  the  qnitdaim  deed:  State  t.  Wkm^  88  Am.  Deo. 
689. 

PuBCHiiBB  BT  Tax  GoLLiOTOB  AT  HI8  OwH  Salb  ifl  Bot  abeoliitely  void, 
Imt  Toidable  at  the  option  of  the  owner  of  the  pfoperty:  Pierce  r,  Bet^amm, 
S6  Am.  Dec  396. 

Parol  Byidbngb  of  Gomtbmpobabt  Ksootiatiobs  is  not  Gbhxballt 
Admissiblb  in  the  case  of  deeds  and  written  oontracte:  ffahn  ▼.  DooHttle,  86 
Am.  Dec.  757,  and  note  760;  Oe^pdbe  ▼.  Bhhe,  83  Id.  418,  and  note  422, 

Parol  Etidbncb  to  Idbhtiit  Laitd  GomrBTBD  by  Dbbd:  See  PrenHei 
▼.  Brewer^  86  Am.  Deo.  780^  and  note  734,  736. 

OoPiBs  OF  Lost  Dbbds,  whxn  Adiiissiblb  in  Btibbngb:  Pardee  ▼.  lAnd* 
ie^^  83  Am.  Deo.  219^  and  note  223;  and  eee  /n  re  WUl  qf  Waefidd^  83  Id.  49. 

Depositions  mrsr  Ooniobx  Substantiallt  to  RBQuiBBMBm  ov  Stat- 
VTB:  Simipeon  ▼.  Ca/rktom^  79  Am.  Dec.  707,  and  note  716. 

Offiobb  Takino  Dbposition  is  Prbsfmbd  to  batb  AuTHOBirr  to  do  so 
Bntil  the  contrary  appears:  Crane  t.  ThajftTt  46  Am.  Dec  142. 

OBJBcrnoNs  to  Qubshons  in  Dbfositions  bboausb  Lbaddto  buI  be 
made  when  the  qnestioni  are  propoonded,  and  oaBAOl  be  made  for  lbs  ifsi 
lime  at  the  trial:  DormM  t.  Jemee^  48  Am.  Dm.  69. 
Am.  DbcVol 
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Wvrt  'BuammM  wmtaa  Covxbtukb  Bklono  to  Hmnuunv 
not  M  Ag»liiit  hi*  erediton  give  or  agree  to  give  tham  to  her. 

Rial  Estatb  Pubchaud  with  Wm's  EABiraNos  dubino  GoTxanrBi  Sa« 
L0NO8  TO  Husband,  and  is  sabject  to  be  taken  for  his  debts. 

VOLUHTABT  GONTBTAITCB    IN  VlBW  OF  GbANTDB's    FuTUBB   Tl'IHBlllllltMH^ 

a&d  with  an  intent  to  place  his  property  beyond  the  reaeh  of  bis  oredi* 
tors,  is  frandnlent  as  against  the  creditors,  and  will  be  set  aside. 
Husband  is  Inooxpbtbnt  Witnbss  pob'  Wm  in  a  dvil  suit  in  which  sha 
is  a  party. 

Bn.L8  in  chancery  by  judgment  creditors  of  James  A.  Reford 
against  Reford  and  his  wife,  to  set  aside  certain  oonveyancefl 
as  fraudulent  and  void,  and  to  have  the  land  sold  to  satisfy 
their  judgments.    The  facts  are  stated  in  the  opinion. 

H.  C.  Pitney y  for  the  complainants. 
McDonald^  for  the  defendants. 

By  the  Master.  The  main  point  to  be  determined  in  the«e 
cases  is  the  same,  and  depends  on  the  same  evidenoe,  and 
they  were  by  consent  of  parties  argued  together. 

The  complainants  are  judgment  creditors  of  the  defsndant 
James  A.  Beford,  and  executions  issued  upon  their  respective 
judgments  have  been  levied  upon  a  certain  house  and  lot  of 
land  containing  about  one  acre  and  seventy-five  hundredths^ 
situate  in  Bloomfield  township,  Essex  County,  formerly  owned 
in  fee  by  Beford,  and  by  him  conveyed  to  his  son,  Joseph  B* 
Reford,  who  conveyed  them  to  the  defendant  Ann,  wife  of  said 
James  A.  Reford,  and  she  now  holds  the  same. 

6M 
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It  is  charged  by  the  complainants  that  these  conyeyanoes 
are  fraudulent  and  void  as  against  creditors,  because,  as  it  is 
alleged,  they  were  without  valuable  consideration,  and  were 
made  with  intent  to  defraud  creditors,  and  while  Beford  was 
in  debt,  and  also  with  a  yiew  to  his  future  indebtedness;  and 
the  prayer  is,  that  the  deeds  may  be  declared  fraudulent  and 
Toid,  and  the  property  sold  to  pay  the  judgments. 

The  answer  of  Reford  and  wife  denies  that  the  conveyances 
were  made  with  intend  to  defraud  creditors,  and  states  that 
they  were  made  upon  good  and  valuable  consideration,  be- 
cause, as  it  is  alleged,  it  had  been  agreed  between  Reford  and 
his  wife  that  the  property  should  be  hers  when  he  first  bought 
it,  and  that  the  conveyance  to  her  was  in  pursuance  of  that 
agreement;  and  that  she  had  during  the  coverture  bought 
cows  and  poultry,  and  sold  milk  and  fowls,  and  received  the 
pay  for  them;  and  that  she  had  also  boarded  her  children, 
who,  though  they  lived  at  home  with  their  father  and  made 
a  part  of  his  family,  yet  worked  for  other  persons  and  main- 
tained themselves;  and  that  the  children  had  at  different 
times  made  her  presents  of  money,  and  that  it  was  agreed 
between  her  and  her  husband  that  she  should  have  the  money 
80  paid  to  her  in  these  different  ways  in  her  own  right,  and 
appropriate  the  same  to  her  own  use  and  the  support  of  the 
fJEimily;  and  that  she  had  expended  it  in  buying  furniture 
and  other  articles  for  the  family,  and  also  in  bujring  cows, 
the  milk  from  which  she  sold  as  before  mentioned;  and  that 
without  such  aid  from  his  children  and  the  industry  of  his 
wife,  Reford  would  have  been  unable  to  accumulate  the  meant 
with  which  he  purchased  said  house  and  lot,  as  his  earnings 
would  otherwise  have  been  necessarily  expended  in  the  sup- 
port of  his  family.  The  answer  admits  that  at  the  time  the 
conveyances  were  made  Reford  was  indebted  to  various  per- 
sons, but  says  that  those  debts  have  all  since  been  paid.  The 
answer  also  admits  that  the  conveyance  from  Reford  to  his 
son  was  mainly  for  the  purpose  of  having  the  property  con- 
veyed to  his  wife,  but  says,  nevertheless,  that  Reford  was  at 
that  time  indebted  to  his  son  "  about  sixty  dollars,"  and  that 
the  son  was  also  then  in  debt  to  his  mother  ^'  for  board  and 
washing,  the  amount  whereof  is  not  now  recollected,  and  also 
for  some  twenty-two  or  twenty-three  dollars,  money  advanced 
to  him  by  his  mother  out  of  her  earnings  for  the  purpose  of 
purchasing  railroad  commutation  tickets  for  his  own  use,"  and 
that  it  was  agreed  that  said  conveyances  should  satisfy  and 
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lettle  Buoh  Indebtedness.  Upon  these  grounds  it  is  insisted 
that  said  conveyanoes  were  made  upon  good  and  valuable  eon* 
sideration. 

The  consideration  expressed  in  the  deed  firom  Beford  to  his 
eon,  and  also  in  the  deed  from  the  son  to  his  mother,  is  fifteen 
hundred  dollars.  But  it  is  admitted  that  no  money  or  other 
thing  of  value  was  at  the  time  of  the  conveyance  actually  paid 
or  delivered  by  either  party  to  the  other. 

The  value  of  the  house  and  lot  is,  according  to  the  evidenee, 
from  three  thousand  dollars  to  four  thousand  dollars,  and  by 
some  of  the  witnesses  is  placed  still  higher.  Beford  says  in 
his  answer  that  he  wished  to  buy  the  property  in  1849,  but 
could  not  do  so  then  for  want  of  means,  and  also  because  a 
judgment  for  about  $446  was  then  standing  against  him  and 
others,  his  co-defendants,  in  a  suit  in  the  supreme  court,  and 
that  he  therefore  got  Mr.  Conger,  in  1849,  to  take  a  deed  for  it 
in  his  own  name.  Conger  continued  to  hold  the  prapeTty  until 
that  judgment  was  settled,  and  then,  in  the  year  1856,  conveyed 
the  property  to  Beford,  who  held  it  until  the  spring  of  1868, 
when  he  conveyed  it  through  his  son  to  his  wife. 

The  conveyance  by  Beford  to  his  son  must  be  regarded  as 
only  a  means  used  by  him  to  convey  the  property  to  his  wife, 
and  cannot  stand  if  Ihe  conveyance  to  her  was  fraudulent. 

Was  the  conveyance  to  Mrs.  Beford  made  for  a  good  and 
valuable  consideration?  The  evidence  does  not  show  that  she 
had  any  property  at  the  time  of  her  marriage,  or  that  she  has 
since  acquired  any  by  inheritance,  gift,  devise,  or  otherwise, 
except  what  she  received  from  the  sale  of  milk  and  poultry, 
and  from  her  children  for  their  board  or  as  presents.  It  does 
not  api)ear  that  she  kept  any  account  of  the  money  so  received| 
nor  how  much  it  amounted  to  in  all.  And  it  was  spent  by  her, 
as  the  answer  states,  in  procuriug  furniture  and  other  articles 
for  the  use  of  the  fiEunily.  The  money  given  to  her  as  presents 
by  her  children  seems  to  have  been  inconsiderable  in  amoimt, 
and  the  testimony  in  regard  to  it  is  vague  and  unsatis£Eustory. 
The  allegation  that  there  was  an  agreement  between  her  and  her 
husband  to  the  effect  that  the  money  received  by  her  from  the 
different  sources  before  mentioned  should  be  hers  in  her  own 
right  is  not  sustained  by  the  evidence;  and  if  she  really  took  the 
money  as  her  own  separate  fands,  it  was  all  spent,  or  nearly 
so,  before  the  deed  was  executed  to  her.  She  had  none  then 
in  hand  to  pay  over,  and  she  paid .  none.  But  even  if  such 
agreement  had  been  made,  and  even  if  she  had  kept  the  money 
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EB  her  own  and  paid  it  over  as  a  consideration  fiur  the  convey- 
ance, it  could  not  avail  to  sustain  this  deed,  as  against  the 
creditors  of  her  husband,  under  the  circumstances  of  this 
case.  It  was  in  truth  his  money.  The  wife's  earnings  and 
the  avails  of  her  labor  during  coverture  belong  to  her  hus- 
band; and  he  cannot,  as  against  his  creditors,  give  or  agree 
to  give  them  to  her,  nor  can  she  justly  claim  that  property 
purchased  with  them  in  her  name  is  hers,  and  not  subject  to 
be  taken  for  his  debts:  SkiUman  v.  SHUmany  13  N.  J.  Eq.  403; 
Belford  v.  Cranej  16  Id.  265  [84  Am.  Dec.  155]. 

I  am  of  opinion,  therefore,  that  the  conveyance  to  Mrs. 
Reford  cannot  be  sustained  upon  the  ground  that  it  was  for  a 
good  and  valuable  consideration. 

Is  the  conveyance  void  by  reason  of  the  indebtedness  of 
Beford  at  the  time  of  its  execution,  or  because  it  was  made  in 
view  of  his  future  indebtedness,  as  charged  by  the  complain- 
ants? 

There  is  evidence  that  Beford  was  at  the  time  of  that  con- 
veyance in  debt  to  several  different  persons.  Some  of  those 
debts,  but  not  all,  have  since  been  paid.  Among  those  not 
paid  is  the  debt  of  about  one  hundred  dollars  due  to  Ehlers 
for  teaching  his  daughters  music.  For  the  rent  of  the  Poca- 
hontas mill  (hereinafter  mentioned),  which  accrued  from 
October,  1858,  to  April,  1859,  Reford  gave  his  note,  indorsed 
by  Corwin,  one  of  the  complainants,  at  his  request,  to  Mr. 
Kay,  and  the  note  having  been  duly  protested  for  non-pay- 
ment, and  Corwin  becoming  fixed  as  Endorser,  he  was  com- 
pelled to  pay  it;  and  the  sum  so  paid  by  him  is  a  chief  pari 
of  the  claim  on  which  his  judgment  against  Reford  was  recov- 
ered. The  complainants  insist,  and  I  think  correctly,  that 
this  should  be  considered  as  an  indebtedness  existing  prior 
to  and  at  the  time  of  the  conveyance  to  Mrs.  Reford.  It  is  a 
part  of  the  debt  which  by  the  lease  he  bound  himself  to  pay. 
The  obligation  to  pay  rested  on  him  before  and  at  the  time  of 
the  conveyance,  though  this  portion  of  the  rent  did  not  accrue 
till  afterwards.  Nor  does  it  make  any  difference  that  Cor- 
win by  paying  off  the  note  he  had  so  indorsed  became  the 
creditor  of  Reford  in  the  place  of  the  original  payee.  The  obli- 
gation resting  upon  Reford  was  not  thereby  in  any  wise  changed 
except  as  to  the  person  to  whom  the  debt  was  to  be  paid. 

I  will  not  remark  further  upon  the  indebtedness  existing  at 
the  time  of  the  conveyance,  but  will  consider  whether  or  not 
it  was  made  in  view  of  future  indebtedness. 
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In  the  spring  of  1858,  some  time  in  the  latter  part  of  the 
month  of  February,  Beford  commenced  a  negotiation  for  a 
lease  of  a  paper-mill  near  Morristown,  known  as  the  Pocahon- 
tas mill,  and  it  was  continued  through  March  and  down  to 
the  1st  of  April,  when  a  lease  dated  on  that  day  was  executed 
between  him  and  John  C.  Kay,  whereby  the  mill  and  its 
appurtenances  was  leased  by  Kay  to  Beford  for  four  years, 
commencing  on  that  day,  at  a  rent  of  $960  a  year,  payable  half- 
yearly.  Beford  was  also  to  pay  the  taxes,  and  keep  the  ma- 
chinery and  premises  in  as  good  repair  as  they  then  were,  and 
to  pay  the  expense  of  insuring  the  mill  against  loss  or  dam* 
age  by  fire.  The  machinery  was  old,  and  not  in  good  repair 
at  the  time  of  making  the  lease.  Beford  entered  into  posses- 
eion  under  the  lease,  and  ran  the  mill  until  about  the  middle 
of  April,  1859,  when  he  gave  it  up,  and  went  into  business 
elsewhere.  His  business  while  at  the  mill  resulted  in  a  loss 
to  him,  caused,  as  he  alleged,  by  an  unusual  scarcity  of  water, 
but  said  by  others  to  be  owing  to  the  machinery  being  old  and 
out  of  repair.  It  is  certain,  however,  that  he  was  unsuccess- 
ful, and  that  while  running  the  mill  he  contracted  debts,  which 
yet  remain  unpaid,  to  a  considerable  amount,  and  among  them 
are  the  debts  of  some  of  the  complainants,  and  for  which  their 
judgments  were  obtained.  Upon  an  execution  issued  upon 
Oorwin's  judgment,  he  was  arrested,  and  thereupon  applied 
for  the  benefit  of  the  insolvent  laws,  and  after  much  litigation 
and  delay,  he  was  at  length  discharged  as  an  insolvent  debtor. 
When  he  rented  the  mill  he  had  little  if  any  property  besides 
the  house  and  lot  at  Bloomfield  and  his  household  furniture 
there.  He  had  no  capital  or  means  even  to  buy  the  necessary 
fitock  for  the  purpose  of  manu&cturing  paper  and  carrying  on 
the  mill,  for  he  bought  it  on  credit,  or  with  money  raised  on 
notes  indorsed  for  him,  or  lent  to  him  by  others.  In  this 
situation  he  stood  when  about  to  commence  business  at  the 
mUl  under  a  lease  for  four  years  at  an  annual  rent  of  $960, 
besides  payment  of  taxes  and  cost  of  insurance,  and  the  ex- 
penses of  keeping  the  machinery  and  premises  in  repair.  It 
was  to  a  man  in  his  circumstances  an  undertaking  attended 
with  some  hazard,  to  say  the  least,  and  one  in  which  he  must 
certainly  incur  debts,  in  addition  to  his  rent,  and  which  in 
case  he  should  not  be  successful  he  would  have  no  means 
whatever  to  pay,  except  his  property  at  Bloomfield.  Yet,  just 
before  he  executed  that  lease,  and  after  he  had  agreed  to  take 
it,  he  began  to  take  steps  to  convey  away  bis  house  and  lot^ 
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which,  except  his  household  goods,  was  all  the  property  he 
had. 

The  deed  from  him  to  his  son  is  dated  the  25th  of  March, 
1858,  and  it  was,  according  to  the  certificate  of  acknowledg- 
ment indorsed  upon  it,  acknowledged  on  the  1st  of  May  fol- 
lowing by  Reford  and  his  wife.  But  Mr.  McDonald,  who  drew 
the  deed,  and  before  whom  the  acknowledgment  was  taken, 
and  who  was  called  as  a  witness  on  the  part  of  the  defend- 
ants, says  that  he  thinks  it  was  signed  and  acknowledged  by 
Reford  on  the  day  it  bears  date,  and  that  Mrs.  Reford  was  not 
then  present,  but  came  afterwards  and  signed  and  acknowl- 
edged it  on  liie  first  day  of  May,  and  that  he  then  wrote  the 
certificate  of  acknowledgment  the  same  as  if  they  had  both 
acknowledged  it  on  that  day.  Mr.  McDonald  farther  says 
that  when  he  received  instructions  to  draw  the  deed  from  Re- 
ford to  his  son,  he  was  at  the  same  time  instructed  to  draw 
the  deed  from  the  son  to  Mrs.  Reford,  and  was  also  directed 
to  hold  the  deed  to  the  son  as  an  escrow  until  Mrs.  Reford 
signed  it,  and  that  he  did  so  hold  it  until  the  Ist  of  May. 
The  deed  to  the  son  was  therefore  not  fully  delivered,  and  did 
not  operate  as  a  conveyance  until  that  time. 

The  deed  fit)m  the  son  to  his  mother  is  dated  on  the  8d  of 
May,  1858,  and  was  acknowledged  the  next  day.  Both  deeds 
were  recorded  on  the  17th  of  that  month. 

The  testimony  shows  clearly  that  about  the  time  the  deeds 
were  delivered,  and  also  afterwards,  Reford  represented  to  dif- 
ferent persons  with  whom  he  was  dealing  that  he  was  the 
owner  of  the  house  and  lot  in  question,  and  that  it  was  clear  of 
encumbrance;  and  he  obtained  credit,  and  accommodation 
indorsements,  and  discounts  of  notes,  by  that  means.  It 
seems  to  me,  in  view  of  the  evidence,  and  of  all  the  circum- 
stances attending  the  transaction,  that  this  is  a  plain  case  of 
a  conveyance  in  view  of  future  indebtedness  on  the  part  of 
Reford,  and  with  an  intent  to  place  his  property  beyond  the 
reach  of  his  creditors  in  case  the  business  in  which  he  was 
about  to  embark  should  be  unsuccessful.  Such  a  conveyance 
is  fraudulent  as  against  creditors,  and  will  be  set  aside  in  this 
court:  Reade  v.  LivingsUm,  8  Johns.  Ch.  500  [8  Am.  Dec.  620]; 
Beeekman  v.  Montgomery^  14  N.  J.  Bq.  106  [80  Am.  Dec.  229]. 

There  is  strong  evidence  of  fraud  upon  the  very  face  of  the 
transaction,  and  without  looking  into  the  testimony  which 
was  offered  of  the  declarations  made  by  Befiird  about  the  time 
he  was  preparing  to  lease  the  mill.     Mr.  Ehlers  expressly 
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■iates  that  Befiord  told  him  about  that  time  that  persons  at 
Morristown  advised  him  not  to  risk  his  property  at  Bloomfield 
in  that  undertaking,  and  that  he  ought  to  convey  it  to  his 
wife.  And  Mrs.  Reford,  who  was  present  at  this  conyersation^ 
expressed  the  same  views,  and  wished  to  have  the  property 
•onveyed  to  her  in  order  to  put  it  beyond  the  risks  of  the 
business.  And  the  witness  says  further  that  about  two  months 
after  that  they  told  him  it  had  been  done.  This  witness  is, 
however,  contradicted  on  this  point  as  well  as  others  by  both 
Reford  and  his  wife,  who  were  called  and  examined  as  wit- 
nesses for  the  defense,  but  under  objection  made  at  the  time  to 
their  competency.  I  think  that  Reford  was  not  a  competent 
witness,  and  that  his  testimony  must  be  excluded.  He  is 
testifying  in  favor  of  his  wife  in  a  civil  suit  in  which  she  is 
a  party.  The  husband  and  wife  cannot  be  witnesses  for  or 
against  each  other  where  either  is  a  party  in  a  civil  suit: 
Trenton  Banking  Co.  v.  Woodruffs  2  N.  J.  Eq.  131,  and  cases 
there  cited;  Bird  v.  Davisj  14  Id.  467. 

The  testimony  of  Mrs.  Reford,  it  may  be  said,  stands  on  a 
different  ground,  as  she  is  testifying  in  her  own  behalf^  in  de- 
fense of  her  own  claim  to  real  estate,  the  title  whereof  is  now 
vested  in  her,  and  in  which  her  husband  has  no  right  or 
interest  unless  it  be  as  tenant  by  the  curtesy  initiate,  which 
will  be  perfected  only  upon  the  contingency  of  his  surviving 
her.  Her  testimony  is  objected  to  on  other  grounds.  But  I 
do  not  think  it  necessary  to  consider  them,  for  even  if  her  testi- 
mony be  admitted,  and  its  full  force  given  to  it  in  the  particu- 
lars in  which  she  contradicts  Ehlers,  I  think  that  the  other 
evidence  in  the  case  clearly  shows  that  the  conveyance  to  her 
by  her  husband  through  her  son  was  in  view  of  future  in- 
debtedness, and  for  the  purpose  of  placing  the  property  beyond 
the  reach  of  creditors. 

I  am  therefore  of  opinion  that  the  conveyance  from  Reford 
to  his  son,  and  from  the  eon  to  Mrs.  Reford,  should  be  de- 
clared to  be  fraudulent  and  void,  and  be  set  aside;  and  that 
the  complainants'  judgments  should  be  declared  to  be  liens 
upon  the  house  and  lot  in  question,  and  that  the  property 
should  be  sold  to  satisfy  the  amount  due  upon  them  respect- 
ively (subject,  however,  to  Mrs.  Reford's  right  of  dower),  and 
that  it  should  be  referred  to  a  master  to  ascertain  and  state  the 
amounts  due  upon  the  judgments  respectively,  and  their  order 
in  regard  to  priority;  and  that  further  directions  be  reserved 
till  the  coming  in  of  the  report.    And  I  respectfully  recom- 
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mend  to  the  chancellor  to  make  an  interlocutory  order  and 
decree  accordingly. 

The  principal  caae  as  it  first  ouna  before  the  court  is  reported  in  Vborkea 
▼.  Rrfordf  14  N.  J.  £q.  156.  A  case  arising  oat  of  the  insolrency  proceed* 
ings  referred  to  in  the  principal  case  is  R^crd  v.  Cramer^  30  N.  J.  L.  250. 

Wm's  £UiuTiNa8  Dcnmro  Govxbtubi  Bklono  to  HimAMD:  SkUbncm  t. 
SkiUman,  82  Am.  Dec.  279,  and  note;  Be^fbrd  t.  (Mmt,  84  Id.  155^  and  note. 
The  avails  of  a  wife's  labor  in  her  husband's  business  belong  to  the  husbands 
OUnUm  StaUon  etc  Mfg.  Co.  ▼.  ffummeU,  25  N.  J.  Eq.  47;  and  the  fact  that  pari 
of  the  purchase  price  of  land  bought  by  and  conveyed  to  a  hosband  was  the 
earnings  of  the  wife  during  oovertore  gives  her  no  claim  against  him  or 
against  the  proceeds  of  the  sale  of  the  property:  Persons  v.  Persons^  25  Id. 
260;  so  services  rendered  by  a  wife  in  the  oonrse  of  the  discharge  of  her  dn^ 
as  a  wife  do  not  ccnstitate  a  valid  consideration  for  a  conveyance  of  land  to 
her  as  against  her  husband's  creditors:  Carpenter  v.  Carpenter,  25  Id.  107; 
and  even  if  the  New  Jersey  act  for  the  better  securing  the  property  of  mar- 
ried women  gave  the  wife  capacity  to  accept  a  gift  of  earnings  in  her  hus- 
band's business  from  her  husband,  she  could  not  retain  such  gift  any  mors 
than  could  a  stranger  as  against  his  creditors:  Natiowd  Bank  v.  Sproffue,  20 
Id.  25.  The  principal  case  is  cited  to  the  foregoing  points.  But  see  it  criti- 
cised in  Petenon  v.  Mufford,  36  N.  J.  L.  480,  on  the  point  that  a  husband 
may  permit  his  wife  to  labor  for  heraelfy  and  appropriate  to  her  own  use  the 
avails  of  her  labor,  or  give  the  same  to  her,  and  such  permission  or  gift  is 
good  as  against  his  creditors;  and  see  also  Treaefi  v.  Wirttf  34  N.  J.  Eq.  127. 

VOLUlfTABT  CONYKTANCX  WITH  InTKNT  TO  HlimSB,  I>II.AT,  OB  DXIRAUD 

Pdtubb  Grxditobs  will  be  sir  abidb:  See  Beeckman  v.  Montgomery,  80 
Am.  Dec.  220;  Beiford  v.  Cmne,  84  Id.  155;  MnUen  v.  WUton,  84  Id.  461, 
and  the  notes  thereto.  The  principal  case  is  dted  to  this  effect  in  Naihnai 
Bmik  V.  Bprague,  20  N.  J.  Eq.  26;  Olq^in  v.  MetB,  80  Id.  218;  CUy  NaUonai 
Bamkr.  iJanu&om  84 LL  161. 


Hbrbebt  V.  Meohanios'  Building  and  Loan 

Association. 

\2  G.  E.  OBBUr,  497.J 

JvDQwnan  Grxdetobs  do  hot  Oooupt  Vabtaob  Gbouvd  ov  Bona  Fmi 
PuBOHASXBS  for  a  valuable  consideration  without  notice  in  the  marshal- 
ingof  securities. 

Cbbditob's  Bjoht  to  Mabahal  Sboubitibs  IB  Absolutb  AOAonn'  Dhbtob 
HmsKLT,  and  cannot  be  impaired  or  affected  by  the  subsequent  interven- 
tion of  other  creditors. 

Equitt  of  Sscx>nd  Mobtoaokb  to  HAYi  SBOUBrrm  Mawwat.i^^  bo  that 
the  debt  of  the  first  mortgagee  shall  be  paid  primarily  out  of  shares  of 
stock  assigned  to  the  first  mortgagee  as  collateral  securi^,  cannot  be  im- 
paired or  afEscted  by  the  subsequent  intervention  of  judgnMut  ereditors 
of  the  mortgagor  in  levying  upon  the  shares  ol  stock. 

Bill  to  forecloBe  a  mortgage.    The  faots  are  stated  in  the 
opinion. 
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A.  V.  Schenck  and  J.  P,  Stochtonj  for  the  appellant. 
Strong  and  Leuppy  for  the  respondents. 

By  Court,  Beabley,  C.  J.  The  bill  in  this  case  was  exhib- 
ited by  the  Mechanics'  Building  and  Loan  Association  of  New 
Brunswick,  to  foreclose  a  certain  mortgage  given  to  it  by  John 
B.  Conover.  At  the  time  of  the  ezecntion  of  this  instrument 
the  mortgagor  was  a  corporator,  and  in  compliance  with  a 
requirement  to  that  effect  in  the  charter  of  the  company, 
assigned  to  it  ten  shares  of  its  capital  stock,  of  which  he  was  the 
owner,  as  collateral  security  to  the  mortgage  debt.  Subsequent 
to  the  creation  of  these  securities,  Conover  executed  a  second 
mortgage  on  the  same  premises  included  in  the  first  mortgage, 
and  embracing  also  certain  other  lands,  to  John  B.  Herbert, 
the  appellant,  and  at  a  still  later  date,  being  in  fedling  circum- 
stances, he  conveyed  the  mortgaged  premises  in  fee  to  the  ap- 
pellant. Several  judgments  having  been  afterwards  obtained 
against  Conover,  by  virtue  of  executions  issued  thereon,  the 
ten  shares  of  stock  above  mentioned  were  levied  on. 

It  is  obvious  that  this  conjuncture  of  fsEu^ts  presents  for  con- 
sideration the  equitable  conditions  of  the  ten  shares  of  stock 
arising  out  of  the  claims  of  the  aj^Uant,  Herbert,  and  those 
of  the  judgment  creditors. 

This  stock  is  a  pledge  in  the  hands  of  the  Mechanics'  Build- 
ing and  Loan  Association,  and  is  collateral  to  their  mortgage. 
The  right  of  this  company  to  resort,  if  necessary,  for  the  col- 
lection of  the  debt  due  them  to  both  the  mortgaged  premises 
and  the  stock  is  admitted;  but  Herbert,  as  second  mortgagee  of 
the  land,  and  owner  of  the  equity  of  redemption,  insists  that 
the  company  should  be  compelled  to  exhaust  the  stock  before 
going  to  the  land.  On  the  other  hand,  the  judgment  creditors 
contend  that,  by  the  established  rules  of  equitable  distribu- 
tion, the  converse  of  this  should  be  done,  and  that  the  land, 
being  the  primary  security,  should  be  first  applied. 

The  due  settlement  of  this  point  of  dissension  would  seem 
to  depend  entirely  on  the  fact  whether  the  equitable  rights  of 
the  appellant  were  at  the  time  of  the  rendition  of  the  judg- 
ments so  fixed  and  established  as  not  to  be  liable  to  be  affected 
by  the  subsequent  action  of  third  parties.  It  is  quite  certain 
that  at  such  time  the  appellant  had  the  right  in  equity  to 
require  the  first  mortgagee  to  look  primarily  to  the  stock  in 
question.  Before  the  judgments  were  entered,  the  relative  con- 
dition of  the  first  and  second  encumbrancer  was  clear,  defi- 
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nite,  and  in  every  respect  incontestable.  The  circamstances 
&s  they  then  stood  presented  with  entire  simplicity  the  ordi- 
nary case  of  the  elder  creditor  possessed  of  two  securities,  only 
one  of  which  was  subject  to  the  lien  of  the  junior  creditor; 
the  right,  therefore,  of  the  latter  to  demand  that  the  former 
should  apply  in  the  first  place  the  security  peculiar  to  him- 
self falls  within  one  of  the  most  familiar  principles  by  which 
justice  is  dispensed  in  courts  of  equity.  The  sole  inquiry, 
then,  as  above  intimated,  seems  to  be,  Did  the  entry  of  the 
judgments  and  the  levy  by  execution  on  the  stock  disturb 
these  equitable  relations? 

As  introductory  to  all  reasoning  on  this  subject,  it  is  proper 
to  premise  that  judgment  creditors  do  not  occupy  the  vantage- 
ground  of  bona  fide  purchasers  for  a  valuable  consideration 
without  notice.  That  an  honest  and  innocent  purchaser  of 
the  stock  in  question  after  the  equities  of  the  second  mort- 
gagee had  attached  to  it  would  hold  it  discharged  from  such 
latent  equities,  I  entertain  no  doubt.  This  was  the  ground  of 
decision  in  the  case  of  ReHXy  v.  Mayer ^  12  N.  J.  Eq.  55.  As- 
suming, what  perhaps  is  not  entirely  unquestionable,  that  the 
purchaser  in  that  case  acquired  the  property  without  notice^ 
either  actual  or  constructive,  of  the  prior  equities,  that  adjudi* 
cation  rests  in  satisfactory  reasons.  It  bears  strict  analogy 
to  that  class  of  cases  which  sustain  the  proposition  that  if  the 
holder  of  the  two  funds,  only  one  of  which  is  common  to  him- 
self and  another  creditor,  release  the  common  fund,  in  such 
case,  in  the  event  of  the  security  retained  proving  insufficient 
to  the  payment  of  both  claims,  the  loss  will  not  fall  on  the 
elder  creditor  executing  the  release,  provided  he  acted  in  good 
faith,  and  in  ignorance  of  the  subordinate  rights.  Every  fair 
purchase  has  always  been  protected  by  the  law  with  peculiar 
diligence.  This  results  in  part  from  the  nature  of  the  transac- 
tion, and  to  a  certain  extent  from  considerations  of  general 
convenience.  He  who  pays  the  price  on  a  sale  justly,  and 
with  honest  intentions,  acquires,  in  natural  morality,  the 
highest  possible  title  to  the  thing  purchased;  and  it  has,  at 
least  in  modem  times,  been  considered  highly  promotive  of 
the  public  welfSEire  that  the  circulation  of  property  should  be 
free  from  secret  liens  and  latent  trusts.  Hence  the  doctrinCi 
80  much  favored  in  a  court  of  equity,  of  the  inviolable  nature 
of  the  defense  of  a  bona  fide  purchase  without  notice  for  a 
valuable  consideration.  But  a  creditor  who  has  done  nothing 
more  than  to  convert  his  debt,  subsisting  in  the  form  of  a  con- 
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tract,  into  a  judgment  has  no  claim  but  that  of  diligenoe  to 
the  favor  of  equity.  Neither  natural  justice  nor  public  policy 
enacts  a  preference  for  him  over  adverse  claimants.  He  has 
consequently  never  been  treated  as  a  purchaser  for  value. 
He  can,  under  his  judgment,  levy  on  execution  all  that  be- 
longed to  his  debtor,  but  he  can  take  nothing  more.  He  simply 
represents  the  debtor,  and  he  takes  the  property  as  the  debtor 
held  it.  This  is  the  language  of  the  autiiorities.  Thus  in 
Neuflands  v.  Payntevy  4  Mylne  &  C.  408,  the  interest  of  the 
cestui  que  trust  was  protected  against  the  judgment  creditor  of 
the  trustee.  In  Lodge  v.  Lysdeyy  4  Sim.  70,  the  equitable  in- 
terest of  the  purchaser  for  value  before  conveyance  was  pre- 
ferred to  the  claim  of  the  judgment  creditor  of  the  vendor. 
And  in  WkUworth  v.  Qaugav^y  3  Hare,  416,  it  was  explicitly 
held  that  a  judgment  creditor  is  not  a  purchaser  for  value  in 
the  contemplation  of  a  court  of  equity. 

Regarding,  then,  the  Hens  of  the  executions  in  this  case  as 
destitute  of  those  qualities  which  impart  excellence  and  give 
preference  to  the  equity  of  a  purchaser,  upon  what  ground  is 
it  that  the  securities  in  question  are  to  be  marshaled  in  favor 
of  the  creditors  by  judgment?  The  circumstances  are  such 
that  all  the  parties  interested  must  of  necessity  appeal  to  the 
equitable  discretion  of  the  court.  Their  relative  positions  are 
these:  the  complainants,  who  are  possessed  of  two  securities, 
— the  mortgaged  land  and  the  shares  of  stock, — are  in  a 
court  of  equity  praying  that  they  may  be  aided  to  make  their 
debt  out  of  one  or  both  funds;  the  appellant  is  also  present, 
setting  up  his  mortgage  on  the  land,  and  requesting  that  the 
complainant's  debt  should  be  cast  as  far  as  practical^le  on  the 
stock;  the  judgment  creditors  at  this  point  intervene,  and  in- 
sist that  this  stock  shall  be  preserved  for  them.  It  is  obvious 
that  the  legal  right  is  in  the  complainant,  the  building  and 
loan  association,  to  appropriate  whichever  fund  it  may  see  fit, 
and  thus  disappoint  at  will  either  claimant.  The  second  mort- 
gagee and  the  judgment  creditors  both,  as  their  sole  means 
of  protection,  apply  to  the  power  of  the  court  to  control  this 
arbitrary  discretion  of  the  company,  and  conform  it  to  the  stan- 
dard of  equity.  As  the  court  is  thus  bound  to  arbitrate  and 
dispense  these  funds  among  the  rival  litigants,  the  sequence 
would  seem  to  be  undeniable  that  such  distribution  must  be 
altogether  equitable,  and  in  strict  harmony  with  the  maxims 
which  prevail  in  a  court  of  conscience.  The  claimants  in 
this  case  are  all  creditors;  their  rights,  therefore,  do  not  diffef 


Not.  1864.]     Hebbebt  v.  Building  and  Loan  Ass'n.  605 

in  kind.  But  the  appellant  obtained  the  first  equity;  and  it 
is  an  established  axiom,  when  the  equities  are  equal,  priority 
in  time  entitles  to  the  preference.  Can  the  judgment  credi- 
tors displace  this  prior  equity?  Why?  But  for  them  the  ap- 
pellant would  have  obtained  without  question  what  he  claims. 
Until  they  intermeddled/ his  interest  certainly  was  not  de- 
feasible either  by  the  willful  action  of  the  mortgagor  or  that 
of  the  prior  mortgagee.  It  has  been  noted  that  his  equity 
could  not  have  stood  against  the  eminent  superiority  of  a 
bona  fide  purchaser.  But  it  is  difficult  to  imagine  why  he  is  to 
give  way  to  a  creditor  who  has  merely  obtained  a  judgment. 
It  is  certain  that,  as  a  general  thing,  equitable  interests  are 
not  thus  subordinated  to  after-acquired  liens.  The  instance 
before  referred  to;  of  the  purchaser  of  real  estate  who  has  paid 
the  consideration  before  obtaining  a  conveyance  being  pro- 
tected against  a  judgment  subsequently  taken  against  his 
vendor,  is  an  illustration  of  the  usual  course  of  proceeding. 
It  is  undeniably  true  that  assets  will  not  be  marshaled  to  the 
injury  of  a  party  over  whom  he  who  asks  the  aid  of  the  court 
has  no  advantage.  But  here  the  appellant  has  the  advantage 
in  point  of  time;  and  it  is  the  judgment  creditors  who  demand 
that  superiority  of  effect  shall  be  given  to  their  equity,  which 
is  subsequent.  To  make  judgments  thus  paramount  to  prior 
equitable  Hens  would  be  to  establish  a  rule  of  very  great 
practical  importance,  and  one  which  would  be  possessed  of 
most  comprehensive  energy.  It  would  be  difficult  to  restrain 
it,  if  system  be  preserved,  within  narrower  bounds  than  the 
whole  field  of  marshaling  assets  and  securities.  And  yet  it 
can  scarcely  be  applied  to  one  section  of  such  field  without 
incongruity  with  adjudged  cases.  That  after-acquired  rights 
give  place  to  precedent  ones  is  the  general  gradation  estab-' 
lished  by  a  long  line  of  adjudications.  If  a  judgment  credi- 
tor by  specialty  absorb  the  personal  estate  of  the  decedent  to 
the  detriment  of  legatees,  the  latter  will  be  subrogated  to  the 
rights  of  the  former;  that  is,  the  equity  of  the  legatees  as  it 
existed  at  the  death  of  the  testator,  to  require  the  specialty 
debts  to  be  raised  out  of  the  land  in  which  they  have  no  in- 
terest, instead  of  out  of  the  personalty,  which  is  the  fund  to 
which  they  look  for  payment,  cannot  be  defeated  at  the  mere 
volition  of  a  creditor:  Hanby  v.  RobertSj  Amb.  128.  So, 
where  lands  were  mortgaged,  and  a  part  of  them  afterwards 
sold  by  the  mortgagor,  it  was  held  that  the  part  so  purchased 
was  not  bound  to  contribute  to  the  payment  of  the  mortgage  in 
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relief  of  a  party  who  had  purchased  the  residue  of  the  prem- 
ises under  a  sale  made  by  foroe  of  a  judgment  later  in  time 
than  the  first  conveyance;  that  is,  such  judgment  and  sale 
were  not  permitted  to  aflfect  the  prior  equities:  OUl  v.  Lyoit^ 
1  Johns.  Ch.  446.  And  again,  to  the  same  purport,  is  the 
case  of  Reynolds  v.  Tooker^  18  Wend.  591.  The  question  there 
was,  whether  a  judgment  against  a  ship-builder  should  in  the 
first  instance  be  cast  on  a  vessel  which  had  been  bought  and 
paid  for,  but  not  delivered,  before  the  entering  of  the  judg- 
ment, in  order  to  leave  other  property  for  the  satisfaction  of 
younger  judgments;  but  the  court  rejected  the  application  on 
the  ground  that  the  equities  of  those  who  had  paid  for  the 
vessel  attached  before  such  younger  judgments,  and  that  the 
precedent  right  could  not  be  divested  by  any  diligence  of 
creditors,  or  any  act  in  their  &vor  by  the  debtor,  which  was 
subsequent. 

In  AveraU  v.  WadCy  Lloyd  &  Q,  252,  the  same  principle  was 
adopted.  In  that  case,  a  party,  being  seised  of  several  estates, 
and  indebted  by  judgment,  settled  one  of  them  for  valuable 
consideration,  with  a  covenant  against  encumbrances,  and 
subsequently  confessed  other  judgments.  It  was  under  these 
circumstances  held  that  the  prior  judgments  should  be  thrown 
on  the  unsettled  estates,  and  that  the  latter  judgment  was  pos- 
sessed of  no  equity  which  could  override  that  of  the  parties 
taking  under  the  settlement.  Sir  Edward  Sugden,  who  de- 
cided this  case,  sums  up  his  reasoning  on  this  point  in  these 
words:  ^'The  result  on  the  whole  is,  that  there  is  no  right  to 
throw  any  part  of  the  first  judgment  on  the  settled  estate,  but 
that  on  the  contrary  that  estate  had  a  right  to  be  indemnified 
against  it  at  the  expense  of  the  unsettled  estates,  and  no  sub- 
sequent judgment  creditor  can  disturb  that  right  after  it  has 
once  attached."  For  further  recognition  and  exemplification 
of  the  same  doctrine,  see  the  following  cases:  Withers  v.  Car* 
tevy  4  Gratt.  407  [50  Am.  Dec.  78];  Ziegler  v.  Long,  2  Watts, 
205;  Bruner^e  Appeal^  7  Watts  &  8.  269;  Wise  v.  Shepherd^  13 

ni.  41. 

The  rule  established  by  these  decisions  will  upon  examina- 
tion be  found  to  be  that  the  right  of  the  creditor  to  marshal 
the  assets  of  the  debtor  is  absolute  as  to  the  debtor  himself; 
and  that  although  it  is  subject  to  the  legal  and  equitable 
claims  of  prior  creditors,  it  cannot  be  impaired  or  in  any  respect 
injuriously  afifected  by  the  intervention  of  those  of  a  later  date. 
This  course  of  adjudication  seems  to  me  correct  in  principle 
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and  salutary  in  its  operation,  and  I  therefore  am  constrained 
to  think  that  the  decree  appealed  from  is  erroneous,  in  £Ekiling 
to  enforce  the  superior  equity  of  the  appellant  to  have  the 
stock  primarily  appropriated  to  the  satiafEu^tion  of  the  first 
mortgage. 

The  pdnt  aboTe  discussed  appears  to  have  been  considered 
a  subordinate  one  in  the  court  below,  the  important  questions 
being  those  which  relate  to  the  rights  of  the  parties  springing 
out  of  the  organisation  and  by-laws  of  the  building  and  loan 
association.  In  the  views  entertained  by  the  chancellor  upon 
these  several  matters,  I  fully  concur,  and  think  the  decree 
should  be  reversed  only  in  the  particular  above  specified. 


Tn  FBoraiFAL  oasm  m  it  fint  came  before  the  oonrt  ia  reported  in  Jf#* 
ckank^  B.  S  L.  Amoe.  r.  Oonaver,  14  K.  J.  Eq.  219. 

MABSHALnro  SiouBcrnEB^  Dootbihs  of,  when  Affukd:  See  Dfebon  t. 
Ohom,  71  Am.  Dea  882,  and  note  oolleoting  oaaes;  Cftneral  In$.  Oo,  t.  Umted 
Statu  InB.  Co.,  60  Id.  174;  Carter  ▼.  Keal,  71  Id.  136;  DoffU  t.  Murphif,  74  Id. 
165.  A  Bubaequent  mortgagee  haa  an  eqnity  to  require  a  prior  mortgagee  to 
first  resort  to  stock  awrignad  to  the  latter  as  collateral  seonrity  for  the  debt 
■eonred  by  the  mortgage:  Waahrngton  B,  A  L,  Anoc  ▼.  Beaghen,  27  K.  J.  Eq. 
101;  PhiO^ptbwrg  Mutual  L.  dt  B,  Assoc  ▼.  Hawk,  27  Id.  356;  and  see  Bergm 
Samngs  Batik  ▼.  Barrows,  30  Id.  05;  and  this  eqnity  will  not  be  defeated  by 
a  levy  on  the  stock  under  a  judgment  against  the  mortgagor:  PhUBpsburg 
Mutual  L.  A  B.  Assoc  t.  Hauis,  swpra^  The  principal  case  ia  cited  to  the 
foregoing  points. 

Thx  ranroirAL  gasb  d  auo  coed  in  Woodside  t.  Adams,  40  N.  J.  h, 
4S0,  to  the  point  that  a  judgment  creditor  by  his  levy  on  mor^pigad  otbattelfl 
win  aoquiie  a  pgeffefmoa  aooordiog  to  his  l^gU  priority. 
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Is  Acfimr  worn  DnroBOi  ok  Gbouvd  ov  Adulubt^  wbiara  the  dafsoie  sal 
vp  ia  the  coonter-charge  of  adultery,  the  facts  oonstitutfaig  such  defense 
mnst  be  fuUy  and  plainly  set  forth  in  the  answer. 

Is  AcnoH  lOB  DivoBOX  on  Qbotjitd  ov  Adultkbt,  the  ooort  cannot  enter- 
tain any  matter  not  properly  put  in  issuer  on  the  groond  that  publie 
policy  and  public  morals  require  it. 

Act  ov  Adultxbt  Ck>MMnTXD  bt  HirsBAin)^  and  forgiT«n  for  years,  should 
not 'be  held  to  compel  him  to  submit  without  redreaa  to  the  faithleaa- 
neas  and  unrestrained  profligacy  of  hia  wife. 

WsiBB  Pabtt  CoMMrrmro  Adultbbt  is  received  back  and  fcrgiTon,  the 
marriage  contract  ia  renewed,  and  begins  aa  res  itUegra,  and  it  ia  for  ths 
party,  and  not  the  court,  to  f orgire  a  new  offnaa  of  Uka  ohaiaeter. 

The  opinion  stateB  the  fiEictB. 
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Larriaonj  for  the  petitioner. 
Keasbey^  for  the  defendant. 

B7  Courty  O9EEN,  Chancellor.  The  petitioner  applies  for  a 
divorce  from  his  wife,  the  defendant,  on  the  ground  of  adul- 
tery. The  parties  were  married  in  this  state  in  1851,  and  were 
both  residents  of  this  state  at  the  time  of  the  alleged  adultery 
and  of  the  filing  of  the  petition.  There  is  no  question  as  to 
the  jurisdiction  of  the  court 

The  adultery  is  alleged  to  have  been  committed  in  March, 
April,  May,  and  June,  1865,  at  Hoboken  and  in  New  York. 
The  first  question  in  the  case  is  one  of  fact,  whether  the  adul- 
tery is  proved. 

I  can  have  no  doubt  as  to  the  adultery.  No  one  can  read 
the  testimony  of  Rosanna  Lehman,  Mary  Bolen,  Eliza  Deig- 
heur,  and  Eate  O'Neill,  and  doubt  it.  The  defendant  and  her 
alleged  accomplice,  William  H.  Marvin,  deny  it  under  oath. 
But  the  facts  and  circumstances  sworn  to  or  admitted  by  them, 
standing  alone  without  any  other  evidence,  would  excite  great 
suspicion,  if  not  alone  sufficient  to  convince  any  one  of  their 
guilt.  And  the  explanations  they  attempt  of  tiieir  long-con- 
tinued and  peculiar  intercourse,  and  the  circumstances  attend- 
ing it,  are  too  thin  and  transparent  a  disg^uise  to  deceive  or 
mislead  for  a  moment.  The  adultery  is  established.  The 
only  defense  is  recrimination,  charging  the  complainant  with 
having  committed  adultery.  This  is  a  good  defense  if  prop- 
erly brought  before  the  court,  and  true  in  fact,  and  not  con- 
doned.   The  statute  makes  it  so:  Nixon's  Digest,  224,  sec.  5. 

But  in  this  case  the  defense  is  not  set  up  in  the  answer,  and 
the  facts  upon  which  the  defense  is  founded  were,  if  true,  known 
to  the  wife  before  the  suit.  The  question  then  arises,  Must  this 
defense  be  pleaded  or  set  up  in  the  answer?  The  ordinary 
rules  of  pleading  at  law  and  in  equity  would  seem  to  require 
that  it  should  be;  and  the  decisions  in  the  English  ecclesias- 
tical courts,  and  in  the  courts  of  the  different  states  where  it 
has  been  discussed  and  adjudicated,  require  it  to  be  set  up  in 
pleading;  the  only  exception  seems  to  be  when  the  complain- 
ant in  putting  his  case  shows  his  own  guilt:  Bishop  on  Mar- 
riage and  Divorce,  sec.  408;  Foster  v.  Faster j  1  Hagg.  Const. 
144;  Brisco  v.  Briseo,  2  Add.  Ecc.  259;  Smithy.  Smithy  4  Paige, 
432  [27  Am.  Dec.  75] ;  Pastaret  v.  Pastoret,  6  Mass.  276;  Wood 
V.  TFood,  2  Paige,  108;  MorreU  v.  Morrell,  3  Barb.  236. 

And  the  statute  (Nixon's  Digest,  p.  225,  sec.  16)  says  ex- 
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pressly  tliat  the  "  answer  shall  fully  and  plainly  set  forth  the 
causes  of  his  or  her  defense."  The  answer  in  this  case  sets  up 
the  defense  that  the  defendant  is  not  guilty  of  the  adultery, 
but  nowhere  in  any  way  charges  the  petitioner  with  adultery 
on  his  part.  This  defense,  given  by  the  same  statute,  is  no- 
where clearly  or  plainly  set  up,  and  is  a  very  different  defense 
from  that  pleaded.  This  is  a  suit  inter  partes;  and  the  court 
cannot  lay  hold  of  any  matter  not  properly  put  in  issue,  on 
the  ground  that  public  policy  and  public  morals  require  it. 
Collusion  of  the  kind  where  both  parties  conspire  to  impose 
upon  the  court,  and  fraudulently  to  procure  a  release  from  their 
marriage  vows  against  the  provisions  and  policy  of  the  law,  is 
a  very  different  case. 

But  if  the  defense  was  properly  proved,  there  is  a  very  seri- 
ous question  whether  it  is  proved  sufficiently  to  bar  the  peti- 
tioner's claim  to  relief.  The  only  proof  attempted  is  by 
showing  that  the  petitioner  had  the  venereal  disease  three 
times;  once  at  Montville  in  1855,  again  at  Montville  in  1856, 
and  the  third  time  at  Newark  in  April,  1862.  The  proof  is 
strongest  as  to  the  years  1855  and  1856.  Yet  there  are  many 
circumstances  that  throw  very  grave  suspicion  over  the  proof 
as  to  those  two  occasions.  I  lay  the  defendant's  testimony 
out  of  consideration  as  entirely  unworthy  of  credit;  that  of 
the  two  women  is  too  uncertain;  and  the  whole  depends  on 
the  proof  of  the  two  Qradsons.  If  Timothy  Gradson  is  to  be 
heard,  and  he  is  not  impeached  or  contradicted,  it  would 
seem  that  the  petitioner  had  the  venereal  disease  in  1856,  and 
proof  of  that  disease,  clearly  made  out  and  not  explained,  is 
proof  of  adultery.  The  proof  of  this  disease  in  1862  is  not 
sufficient.  It  depends  upon  the  evidence  of  the  defendant 
and  Dr.  Tichenor;  and  the  value  of  the  testimony  depends 
entirely  upon  the  truthfulness  of  the  defendant.  Her  state- 
ment is  essentially  different  from  his;  and  her  testimony,  if 
not  so  contradicted,  would  not  be  sufficient  to  establish  this 
defense  against  the  oath  of  the  complainant. 

But  if  I  was  entirely  satisfied  with  the  proof  of  this  disease 
in  1856,  and  without  the  grave  doubts  which  I  entertain,  the 
defense  is  met  by  the  fact  of  condonation.  Mrs.  Jones  says 
she  knew  of  this  disease  at  the  time,  and  how  it  was  con* 
tracted,  and  she  has  lived  with  the  complainant  and  had  two 
children  by  him  since.  It  is  twelve  years  ago,  and  eight 
years  before  he  went  to  the  war,  in  1862.  This  presents  a 
«Iear   case    of  condonation.    If   the    adultery  was    clearly 
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proved,  the  £act  of  condonation  is  placed  beyond  doubt,  and 
this  would  raise  the  question  whether  condoned  adultery  of 
the  plaintiff  will  bar  his  application  for  a  divorce  for  adultery 
of  his  wife. 

On  this  question  the  authorities,  both  in  England  and  this 
country,  are  conflicting  and  undecided:  Bishop  on  Marriage 
and  Divorce,  sees.  405-407;  Shelford  on  Marriage  and 
Divorce,  442;  Beeby  v.  Beehy^  1  Hagg.  Const.  789;  Anichvni 
V.  AnicUni,  2  Curt.  Ecc.  210;  Wood  v.  Wood,  2  ^aige,  108; 
Morrell  v.  Morrelly  1  Barb.  318;  8.  C,  3  Barb.  236. 

But  notwithstanding  the  statute  does  not  expressly  limit 
the  bar  to  uncondoned  adultery,- 1  should  be  much  inclined, 
if  compelled  to  decide  the  question,  to  coincide  with  Bishop 
in  his  remarks  in  section  407  a,  and  with  Dr.  Lushington  in 
his  views  expressed  in  Anichini  v.  Anichiniy  st^pra,  and  to 
hold  that  an  act  of  adultery  committed  by  the  husband  and 
forgiven  for  years  should  not  be  held  to  compel  the  husband 
to  submit  without  redress  to  the  faithlessness  and  unre- 
strained profligacy  of  his  wife;  the  penalty  is  too  severe  for  a 
forgiven  oflense.  It  is  better  to  hold  that  when  the  erring 
party  is  received  back  and  forgiven,  the  marriage  contract  is 
renewed,  and  begins  as  res  inUgray  and  that  it  is  for  the  party, 
and  not  for  the  courts,  to  forgive  the  new  ofiense. 

On  either  of  these  two  grounds,  I  think  in  this  case  the  bar 
of  the  adultery  of  the  petitioner  must  fail  as  a  defense. 

The  divorce  a  vinculo  matrimonii  is  decreed. 


Ih  AonoM  lOE  DiYOBOB  ON  Gbound  ov  Adulxskt,  wbflre  adnliery  U  Ml 
up  by  way  of  reorimin&tiaiii,  the  amwer  shoold  stato  the  tune  when,  th« 
place  where,  and  if  known,  the  penon  with  whom,  the  offense  was  oonimitteds 
Marsh  ▼.  Marsh,  84  Am.  Deo.  164,  and  note  168. 

In  Action  vob  Divobob  on  Obounb  ov  Adultkbt,  to  enable  defendant 
to  avail  himself  of  condonation  as  a  defense^  he  mnst  speoifioally  set  it  np^ 
either  by  plea  or  answer:  Warner  r.  Warner^  81  N.  J.  Sq.  S2S,  citing  the 
principal  case. 

Adultbbt  Skt  uf  nv  RBcmniTNATiON,  if  properly  pleaded  and  proved,  is  a 
good  bar  in  an  action  for  divorce;  bat  the  party  with  whom  the  ofiense  was 
conmiitted  mnst  be  named,  or  in  some  way  described,  or  the  time,  place^  or 
eircumstances  moat  be  given,  identifying  the  act  in  snch  mannur  that  the 
charge  intended  can  be  identified  and  repelled:  Seid  v.  Beidt  21  N.  J.  Eq. 
833,  citing  the  principal  case. 

In  Action  vor  Divoros,  the  coort  can  exercise  no  greater  power  than  it 
can  in  any  other  class  of  actions.  It  cannot  entertain  any  matter  not  prop- 
erly put  in  issue,  on  the  ground  that  public  policy  and  public  morals  re> 
quire  it:  FuUer  v.  Fuller,  41  N.  J.  Eq.  201,  citing  the  principal 
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Ck>Kix>KED  Abuiakbt  ab  "ELeckdszsatjte  Bab  ior  Ditobob  vob  Adui*- 
TBBT  09  Pabt  ot  OoNix>NiEro  Pabtt.  —The  first  time  this  sabjact  reoeived 
judicial  oonsideration  appears  to  hare  been  in  the  ease  of  Beeby  v.  Beeby,  1 
Hagg.  Ecc  789;  S.  0.,  3  Eng.  Ecc  338.  This  waa  a  case  where  the  husband 
sought  a  divorce  for  the  adultery  of  the  wife,  and  she  in  recrimination  pleaded 
adultery  on  his  part.  This  she  proved,  and  also  that  she  separated  from  him 
long  before  she  committed  adultery;  but  it  also  appeared  in  proof  that  she 
returned  and  lived  in  the  same  house  with  him  after  the  separation;  and  Sir 
William  Scott  (Lord  Stowell),  in  delivering  the  opinion  of  the  courts  held 
that  the  return  to  the  husband's  house  after  separation  from  him  on  aooonnt 
of  his  adultery  was  not  such  condonation  on  the  part  of  the  wife  as  to  ex- 
tinguish her  right  to  set  up  his  adultery  as  a  bar  to  his  prayer  for  divorce. 
However,  in  the  subsequent  case  of  Atikhini  v.  Aniekhd,  2  Curt.  Ecc.  210^ 
8.  0.,  7  Eng.  Ecc.  85,  a  suit  for  restitution  of  conjugal  rights  by  the  wife, 
wherein  the  husband  pleaded  her  adultery  in  bar,  and  also  prayed  a  separa- 
tion, the  wife  then  recriminated  by  charging  the  husband  with  adultery, 
and  asked  for  a  separation.  Dr.  Lushington,  who  delivered  the  opinion,  be* 
ing  convinced  that  the  wife  had  been  guilty  of  gross  adultery,  and  that  the 
husband's  adultery  with  one  person  long  before  had  been  fully  condoned,  pro- 
noonced  for  a  separation  at  the  prayer  of  the  husband.  Such  was  the  Eng« 
lish  law  upon  this  subject  prior  to  1857,  at  which  time  a  statute  was  passed 
(20  &  21  Vict.),  c.  85,  sec  31,  of  which  vests  a  great  discretion  in  the  court 
in  matters  of  this  kind,  and  provides  that  the  oourt  shall  not  be  bound  to 
pronounce  a  decree  of  divorce  if  it  shall  find  that  the  petitioner  has  been 
guilty  of  adultery  during  the  marriage.  Since  the  enaokment  of  this  statute^ 
there  is  a  conflict  in  the  English  cases,  arising  perhaps,  as  it  did  before  the 
passage  of  the  act,  through  the  peculiar  circumstances  of  each  particular  case. 
In  Seller  v.  Seller,  1  Swab.  &  T.  482  (1859),  we  find  the  court  following  and 
approving  the  rule  laid  down  in  Ankhini  v.  Andehim,  supra,  and  deciding  that 
the  condoned  adultery  of  the  wife  and  petitioner  is  not  a  bar  to  her  action  for 
divorce  for  the  subsequent  adultery  of  the  husband.  On  the  other  hand,  the 
oourts,  exercising  the  discretion  vested  in  them  by  the  statute,  have  in  a  ma- 
jority of  cases  held  the  contrary  doctrine,  namely,  that  adultery  condoned 
by  the  petitioner  is  a  bar  to  an  action  for  divorce  based  upon  the  adultery  of 
the  defendant:  Ocode  v.  Cfoade^  2  Swab.  &  T.  253  (1861);  Clarke  v.  Clarke,  34 
L.  J.,  N.  S.,  94,  Prob.  Mat.  &  Adm.  (1865);  Morgan  v.  Morgan,  L.  R.  1  Pro. 
&  D.  644  (1869);  McCord  v.  McCord,  L.  R.  3  P.  D.  237  (1875). 

In  this  country,  whenever  the  question  has  received  consideration  at  the 
hands  of  a  court,  it  has  been  almost  universally  held  that  the  rule  expressed 
in  Ankhini  v.  Ankhini,  wpra,  is  an  exposition  of  the  true  principle  which 
should  govern  in  such  cases,  and  the  doctrine  as  laid  down  in  the  principal 
case  has  been  adopted  and  followed.  Thus  in  Masien  v.  Masten,  15  N.  H.  150» 
it  was  held  that  proof  of  adultery  on  the  part  of  petitioner  is  not  a  bar  to  an 
action  for  divorce,  based  upon  the  subsequent  adultery  of  the  defendant,  if 
there  has  been  an  intervening  condonation  of  the  crime  of  the  petitioner. 
The  same  view  is  expressed  in  MorreU  v.  MorreU,  1  Barb.  319;  fTooc^  v.  Wood^ 
2  Paige,  108;  Bkck  v.  Bleck,  27  Hun,  296>299;  and  see  Smith  v.  Smiih,  4  Paige, 
432;  S.  C,  27  Am.  Dec.  75;  Cwnming  v.  Cwnming,  135  Mass.  386;  S.  C, 
46  Am.  Rep.  476.  In  the  latter  case,  it  was  held  that  the  husband's  condo- 
nation of  the  wife's  adultery  is  not  a  bar  to  an  action  of  divorce  by  her  be- 
canse  of  his  subsequent  adultery.  The  court  in  this  case  goes  into  a  thorough 
•ad  extended  review  of  the  question  and  the  authorities  relating  thereto. 
And  after  speaking  of  the  discretion  pUused  in  the  hands  of  the  English  oourts 
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by  TirtiM  of  tiie  statata  abof^e  mentiooed,  20  ft  31  Vict.,  e.  85,  mo.  81,  tiio 
oonrt  wkj  that,  "whilo  it  is  trao  that  in  Mmo  oasoo  more  exact  justioe  mif^t 
be  dona  between  the  parties  by  the  ezerebe  of  snofa  diacretion,  it  is  bettor  that 
snch  authority  shoold  be  conferred  by  the  legislatore,  if  it  deems  it  ezpedi* 
ent,  than  that  it  should  be  assamed  by  the  coort  We  are  more  inclined  to 
deal  with  the  question  as  one  of  principle,  and  to  seek  for  the  general  rule  by 
which  this  case  and  other  cases  presenting  similar  facts  should  be  governed. 
....  The  whole  doctrine  of  condonation  goes  upon  the  ground  that  there  is 
in  law  no  such  thing  as  an  unpardonable  offense  against  the  marriage  relation. 
Even  adultery  is  not  uniyersally  found  to  be  unpardonable  in  actual  experi- 
ence, and  it  should  not  be  deemed  to  be  so  in  law.  It  is  an  offense  which 
may,  at  the  option  of  the  injured  party,  senre  as  a  ground  for  divorce,  or  it 
may  be  overlooked  and  forgiven.  The  course  to  be  pursued  is  a  matter  to  be 
determined  when  the  facts  become  known.  The  question  then  presents  itself. 
The  opportunity  is  afforded  for  a  separation,  —  for  an  escape  from  the  marriage 
relation,  with  its  duties  and  burdens  and  indignities,  and  it  may  be  its  op- 
pressions and  cruelties;  and  there  is  also  the  chance,  the  possibility,  of  some 
degree  of  comfort  and  happiness  from  a  united  feunily,  and  of  substantial  ad- 
vantages springing  from  a  continued  union.  Various  motives  may  prompt 
the  injured  party  to  endure  the  sense  of  wrong,  and  to  condone  the  offense. 
They  may  have  children  whose  welfare  will  be  promoted.  Affection  unde- 
stroyed,  though  shaken,  and  confidence  that  the  error  will  not  be  repeated, 
may  lead  to  a  full  and  free  forgiveness.  In  the  case  of  a  married  woman  who 
has  no  other  home  or  resource,  condonation  may  be  more  readily  granted 
from  the  stress  of  oireumstances.  Or  in  the  case  of  the  husband  of  a  rioh 
wife,  pecuniary  interest,  and  the  advantage  of  a  comfortable  support  iu  the 
future,  may  prove  sufficient  solace  for  wounded  honor.  A  thriftless  husband 
by  condoning  a  marital  offense,  may  secure  for  himself  a  maintenance  for 
years  out  of  the  fortune  of  his  wife,  and  thus  by  deliberato  purpose  reap  a 
substantial  pecuniary  advantage  from  his  deliberation  not  to  seek  a  divoroa. 
This  would  not  differ  much,  as  far  as  he  is  conoemed,  from  oondoning  ilie 
oflfonse  for  a  direct  consideration  in  money. 

"  But  whatever  the  motive,  if  one  who  is  under  no  stress  of  circnmstanos% 
but  is  free  to  act  in  either  way,  and  who  has  a  fuU  understanding  of  all  the 
facts,  deliberately  and  freely  elects  to  condone  the  offense,  and  to  take  iSbm 
real  or  supposed  advantages  which  are  supposed  to  arise  therefrom,  it  is 
better  to  hold  as  a  general  rule  that  the  day  for  legal  complaint  is  pasti  and 
that  the  mouth  of  the  injured  party  ought  thereafter  to  be  sealed  as  to  that 
particular  offense,  unless  a  similar  offense  is  repeated  in  the  future.  To  hold 
otherwise  would  operate  to  some  extent  as  an  encouragement  or  license  to 
the  condoning  party  to  commit  offenses  against  the  marriage  relation;  and 
would  also  tend  to  give  a  constant  sense  of  inequality  between  the  parties  in 
respect  to  their  legal  rights.  All  condonation  is  in  a  sense  conditional;  that 
is,  there  is  an  implied  condition  that  the  same  offense  shall  not  be  repeated. 
It  is  not,  however,  attended  with  the  further  condition  that  the  offender  shall 
be  disqualified  from  thereafter  alleging  any  ground  of  complaint  for  subse- 
quent misconduct  against  the  condoning  party.  No  snch  inequality  should 
bo  established  by  an  arbitrary  rule  of  law  applicable  to  all  cases.  Condona- 
tion restores  equality  before  the  law.  If  the  injured  party  is  willing  to  for- 
give the  offense,  the  law  may  well  give  full  effect  to  such  forgiveness,  and 
not  extend  to  such  party  the  temptation,  the  encouragement,  the  license  to 
run  through  the  whole  calendar  of  matrimonial  offenses  without  redress  lA 
the  hands  of  the  other  party. 


Oct  1866.]  Hawbalty  v.  Warren.  613 

"We  have  not  overlooked  the  conaideratioii  that  an  original  adultery  by  a 
libelant  may  have  the  effect  to  weaken  the  ecnae  of  tlie  obligation  of  the 
marriage  contract  on  the  part  of  the  libelee,  and  that  for  thh  reason  a  di« 
vorce  under  such  circumstances  ought  to  be  refused.  This  A>nsideration  ia 
of  weight,  and  would  deserve  special  attention  if  judicial  discretion  were  to 
be  exercised  in  determining  a  case;  but  it  is  not  sufficient  to  overcome  tba 
controlling  reasons  in  favor  of  the  establishment  of  a  general  rule  to  the  con- 
trary." The  opinions  of  legal  writers  as  expressed  upon  principle  are  iu  foil 
accord  with  the  views  last  set  forth  above:  2  Bishop  on  Maniage  and  Divorce^ 
sec.  100;  Sohonler  on  Unsband  and  Wife,  see.  539;  Stewart  on  Msniage  and 
Divorce,  seo.  314. 


Hawralty  V.  Warren. 

[3  C.  S.  OaxBM,  134.] 

UxiLATXiUL  OR  OimoNAL  CoNTBACT  TO  CoNVET  Land  ot  renew  a  lease, 
without  any  covenant  or  obligation  to  purchase  or  accept,  and  without 
any  mutuality  of  remedy  or  consideration,  will  not  be  enforced  in  equity; 
but  if  made  upon  proper  consideration,  or  if  the  consideration  forms  part 
of  the  contract  or  lease,  it  may  be  enforced. 

IIdtakb  as  to  Legal  Effect  of  Aobeemxnt  by  defendant  will  not  relieve 
him,  unless  led  into  it  by  fraud  or  representations  of  complainant. 

Ih  AtiBEEHENT  TO  CoKVET,  WoRDS  that  party  ''shall  have  the  privilege  ol 
purchasing  "  are  sufficient  in  equity  to  entitle  him  to  a  conveyance  of  all 
the  estate  of  the  vendor  at  the  time  of  the  contract,  although  such  words 
are  not  so  comprehensive  as  a  positive  agreement  to  convey,  which  meansi 
when  not  qualified  by  words  or  circumstances,  to  convey  the  fee. 

Where  under  Ck)NTRACT  to  Ck>NVET  the  vendee  requires  a  marketabla 
title,  and  the  wife  of  the  vendor  refuses  to  join  in  the  conveyance,  equity 
will  not  compel  the  vendor  to  procure  a  conveyance  or  release  by  hia 
wife,  or  require  him  to  fumidi  indemnity  against  her  right  of  dower, 
unless  in  cases  of  clear  fraud. 

Thb  opinion  contains  the  facts. 

Tuttlcy  for  the  complainant. 
Williams,  for  the  defendant. 

By  Court,  Zabribkie,  Chancellor.  This  suit  is  to  compel 
the  specific  performance  of  a  contract  to  convey  a  house  and 
lot  in  Paterson. 

The  defendant  on  the  Ist  of  August,  1856,  leased  the  prem* 
ises  to  the  complainant  for  seven  years  and  six  months,  at  the 
yearly  rent  of  three  himdred  dollars;  this  lease  was  under 
seal.  By  a  written  agreement,  not  sealed,  but  indorsed  on 
the  lease,  and  signed  by  both  parties  at  the  time  of  executing 
the  lease,  it  was  agreed  '^  that  at  the  expiration  of  the  said  term, 
Hawralty  shall  have  the  privilege  of  purchasing  the  whole  ol 
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said  premises,  paying  therefor  as  purchase-money  the  sum 
of  four  thousand  dollars."  The  complainant  on  January  19, 
1864,  offel^  the  defendant  to  pay  him  the  consideration 
money,  without  tendering  it  to  him,  and  requested  him  to  have 
the  deed  ready  for  him  on  the  Ist  of  February.  The  premises 
at  the  date  of  the  lease  and  contract  were  subject  to  three 
mortgages,  previously  given  by  the  defendant  and  his  wife, 
amounting  to  the  sum  of  $1,520  or  thereabouts,  and  in  the 
year  1861  another  mortgage  was  given  by  them  on  the  same 
to  the  complainant;  all  of  which  mortgages  are  unpaid. 

The  complainant  alleges  that  he  has  been  always  ready, 
upon  receiving  a  good  title,  free  from  encumbrances,  to  pay 
the  purchase-money,  or  to  receive  it  subject  to  the  encum- 
brances, paying  the  excess  of  the  purchase-money  above  the 
encumbrances;  and  prays  that  the  defendant  may  be  com- 
pelled to  perform  his  contract,  offering  on  his  part  to  perform 
the  same  by  paying  four  thousand  dollars  for  a  good  market- 
able title  free  from  encumbrances,  or  by  paying  the  excess  of 
said  four  thousand  dollars  above  the  encumbrances  if  the 
defendant  shall  be  unable  to  remove  them. 

The  defendant  in  his  answer  sets  up  that  the  contract  is 
not  under  seal,  and  is  without  consideration,  and  without 
mutual  obligation  on  part  of  the  complainant;  that  it  con- 
tains no  legal  covenant  or  agreement  on  his  part  to  convey; 
that  it  was  made  by  him  under  a  misapprehension  of  its 
nature,  and  that  he  is  unable  to  make  a  good  marketable  title, 
because  his  wife  is  unwilling  to  join  in  the  conveyance. 

The  contract  is  not  under  seal,  and  is  not  miituaL  The 
complainant  is  not  under  any  obligation  to  purchase,  either 
at  law  or  in  equity,  and  the  defendant  can  have  no  remedy  on 
it.  These  unilateral  or  optional  contracts  are  not  favored  in 
equity,  and  it  has  been  held,  both  in  Great  Britain  and  this 
country,  that  want  of  mutuality  of  obligation  and  remedy  is 
e  bar  to  specific  performance:  Lavrrenson  v.  Buttery  1  Schoales 
&  L.  13;  Parkhurat  v.  Van  Cortlandt^  1  Johns.  Ch.  282  [7  Am. 
Dec.  427];  Benedict  v.  Lynchy  1  Id.  370  [7  Am.  Dec.  484]; 
Smith  V.  Mc  Veigh,  11  N.  J.  Eq.  239. 

But  modem  authorities  have  narrowed  this  doctrine  down 
to  cases  in  which  there  is  no  other  consideration.  And  it  is 
now  well  settled  than  an  optional  agreement  to  convey  or 
renew  a  lease,  without  any  covenant  or  obligation  to  purchase 
or  accept,  and  without  any  mutuality  of  remedy,  will  be  en- 
forced in  equity,  if  it  is  made  upon  proper  conBideratian,  or 
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fonns  part  of  a  lease  or  other  contract  between  the  parties 
that  may  be  the  true  consideration  for  it:  Hatton  y.  Orayy  2 
Choice  Cas.  Ch.  164;  Backhouse  v.  Crosbyj  2  Eq.  Cas.  Abr.  82, 
par.  44;  Backhouse  v.  Mohim^  3  Johns.  434;  Seton  v.  SladCj  7 
Ves.  265;  Fowle  v.  Freemanj  9  Id.  351;  Western  v.  Russell^  3 
Ves.  &  B.  192;  Ormond  v.  Anderson,  2  Ball  A  B.  370;  Clason 
V.  ^atfcy,  14  Johns.  484;  In  re  Hv/nUr,  1  Edw.  Ch.  1;  Woo'd-^ 
ward  V.  "AspinwaU,  4  Sand.  272. 

In  this  case,  the  agreement  was  executed  at  the  same  time 
with  the  lease,  and  was  part  of  the  same  transaction,  and 
must  for  this  purpose  be  treated  as  if  part  of  the  lease. 

In  taking  a  lease,  a  tenant  may  be  willing  to  pay  a  high 
rent  for  a  number  of  years,  provided  the  landlord  will  give 
him  an  optional  9ght  to  purchase  at  a  fixed  price.  And  it 
is  to  be  presumed  that  the  landlord  would  not  agree  to  such 
a  boon  unless  he  had  a  consideration  in  the  lease.  Any  suffi* 
cient  consideration  would  make  such  unilateral  contract  bind* 
ing  in  equity. 

The  answer  alleges  that  the  contract  was  made  under  a 
mistake  or  misapprehension  of  its  effect.  A  mistake  on  the 
part  of  the  defendant  as  to  a  contract  would  be  a  defense  here 
in  a  suit  for  specific  performance,  although  it  would  not  affect 
it  at  law,  or  be  ground  for  setting  it  aside  in  equity:  Fry  on 
Specific  Performance,  sec.  478.  But  a  mistake  as  to  the  legal 
effect  of  the  agreement  by  the  defendant  will  not  relieve  him, 
unless  led  into  it  by  fraud,  or  the  representations  of  the 
complainant:  Id.,  sec.  608;  Beaufort  v.  Neeldy  12  Clark  &  F. 
248. 

The  whole  evidence  of  the  mistake  or  misapprehension  is  in 
the  testimony  of  the  defendant  himself  He  understood  the 
words  of  the  contract,  and  supposed  they  bound  him  to  con* 
vey.  The  scrivener  employed  by  both  parties  told  him  it 
would  not  bind  him.  The  testimony  is  not  supported  by  any 
of  the  witnesses  who  were  present,  and  it  is  very  difficult  to 
believe  that  the  defendant  supposed  that  a  contract  to  sell, 
which  complainant  had  for  years  been  endeavoring  to  get 
signed  by  him,  was  when  signed  to  have  no  binding  effect. 
This  defense  is  neither  sufficient  in  law  nor  sufficiently  proved 
to  affect  the  written  contract. 

The  objection  that  the  agreement  contains  no  covenant  or 
■agreement  on  the  part  of  defendant  to  convey  is  literally  true. 
The  words  are,  the  complainant  ^'  shall  have  the  privilege  of 
fwuohaging,"  and  although  not  so  comprehensive  as  a  positive 
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tgreement  to  convey,  which  is  settled  to  mean,  when  not 
qualified  by  words  or  circumstances,  to  convey  the  fee,  yet  are 
sufficient  in  equity  to  entitle  the  complainant  to  a  oonveyanoe 
of  all  the  estate  of  the  defendant  at  the  time  of  the  contract. 
It  is  not  necessary  to  settle  here  whether  these  words  would 
be  sufficient  at  law  or  in  equity  to  compel  the  defendant  to 
procure  a  good  title  or  make  compensation  for  encumbrances, 
as  the  inability  of  the  defendant  to  procure  the  conveyance  of 
the  right  of  dower  of  his  wife  must  be  a  bar  to  the  decree  of 
specific  performance. 

The  complainant  in  his  bill  requires  a  marketable  title,  and 
oflers  to  take  that  only;  a  title  subject  to  the  dower  of  a  wife 
is  not  marketable. 

The  defendant  in  his  answer  says  that  he  cannot  give  a 
marketable  title,  that  his  wife  will  not  release  her  dower. 
This  is  responsive  to  the  interrogatory  in  the  bill,  whether  he 
cannot  make  a  marketable  title,  and  why,  and  must  be  taken 
as  true;  it  is  not  contradicted  or  shown  to  be  by  procurement 
of  the  defendant. 

This  court  will  not  order  a  defendant,  to  procure  a  convey- 
ance or  release  by  his  wife,  or  require  him  to  furnish  indemnity 
against  her  right  of  dower,  unless  in  cases  of  clear  fraud.  The 
doctrine  of  indemnity  in  such  cases  is  nowhere  carried  fur- 
ther than  in  Young  v.  Paul,  10  N.  J.  Eq.  401  [64  Am.  Dec. 
456] ;  and  the  opinions  of  the  chancellor  and  court  of  appeals 
would  exclude  a  case  like  this. 

In  case  of  a  mere  optional  contract,  it  is  much  better  to  leave 
the  party  to  his  remedy  at  law. 

The  bill  must  be  dismissed,  with  costs. 


SpEcmo  PiRPORMANCB  WILL  HOT  BS  DuoBMSD  When  the  romedy  is  nol 
mataal,  or  one  party  only  ia  bound  by  the  agreemiant:  De  Cfardova  t.  8nM§ 
Adm*x,  58  Am.  Dec.  136,  note  144;  Bcdkte  r.  Okuiing,  69  IcL  749^  noto  751} 
Ives  ▼.  Hazard,  67  Id.  600;  Wytm  r.  Oarlani^  68  Id.  190;  Riier  ▼.  Qro^  09 
Id.  135. 

Mistake  ov  Law  Unattended  with  miarepreBentatioDfli  nndno  inflnenoe^ 
miflpUced  confidence,  or  other  special  circnmstsnoes  of  similar  chmeter,  la 
not  ground  for  equitable  relief  against  a  contract:  JTei^yoM  t.  ITet^,  SI  Am. 
Dea  137,  and  note  14a 

Where  Wife  Refuses  to  Join  heb  Husband  in  a  oonveyanoe  of  land 
which  he  has  agreed  to  convey,  and  there  ii  no  fraud  in  the  transaotion» 
equity  will  not  compel  the  husband  to  procure  a  conveyance  or  release  of  tli* 
dower  interest  of  the  wife,  nor  require  him  to  furnish  indemnity  against  bar 
dower:  Primer  v.  Sharp,  23  N.  J.  Eq.  282;  BOOy  v.  8mUK  25  Id.  169;  iVsfar 
V.  Lfrvy,  26  Id.  335,  all  citing  the  principal 
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Tu  FBIMOIPAL  OASK  18  OITID  in  ScoU  ▼.  Sfdnor,  27  N.  J.  Eq.  187,  wher« 
it  ia  held  that  where  a  party  agrees  in  writing  to  give  another  the  refusal  of 
purchase  of  land,  and  with  the  consent  of  the  latter  extends  the  refusal  by 
written  agreement  to  a  third  party,  the  agreements  taken  together  oopstitute 
a  binding  obligation  on  the  Tendor  to  sell  and  conTey  the  land  in  fee-simple 
to  the  third  party  for  the  price  specified,  if  the  offer  was  duly  accepted,  witibin 
the  time  limited. 


Zabbiskie  v.  Haokenbaok  and  Nbw  Yobx  BaIIi- 

BOAD  Company. 

[S  O.  K.  GbsIH,  178.1 

OoRPORATB  Chaxtse  Oraatkd  bt  Lboeslatuvb  is  a  contract  between  the 
state  and  the  oorporators,  and  the  former  cannot  take  away  or  impair 
any  of  the  franchises  or  privileges  granted.  In  otiier  respects  the  corpo- 
ration IS  subject  to  all  general  laws  and  police  regulations  made  by  the 
legislature  after  such  grant,  in  the  same  manner  as  natural  persons. 

Lbgislaturx  mat  Ck>vvBR  New  Pritilxobs  upon  corporation,  to  be  ac- 
cepted at  its  election. 

Whbrb  Partibs  Assocutb  Thbmsxlvbs  as  Partkbbs,  or  as  a  corporation, 
for  a  business  and  time  specified  in  their  agreement  or  charter,  the  ob* 
jects  and  business  of  the  partnership  or  corporation  cannot  be  changed, 
abandoned,  or  sold  out  within  the  time  specified  without  the  consent  of 
all  the  partners  or  oorporators;  one  partner  or  corporator  can  prcTcnt 
it,  although  by  law  a  majority  in  either  case  can  control  or  manage  the 
business  against  the  will  and  interest  of  the  minority,  so  long  as  it  is 
within  the  scope  of  the  partnership  or  charter. 

llBSBRVA'noN  OF  PowBR  IN  Statxttb  Crxatino  CORPORATION,  that  its  char- 
ter may  be  altered,  suspended,  or  repealed  in  the  discretion  of  the  legis- 
Intnre,  is  a  reservation  to  the  state  for  the  benefit  of  the  public,  to  be 
exercised  by  the  state  only,  and  does  not  extend  to  giving  a  power  to  one 
part  of  the  oorporators  as  against  the  others  which  they  did  not  have 
before;  nor  can  the  legislature  in  the  exercise  of  the  power  reserved  au- 
thorize a  bare  majority  of  the  corporators  to  change  the  object  of  the 
oorporation  in  any  manner. 

Bbbkbvxd  Powbr  of  Lboislatvrb  to  Rxpxal  or  Suspend,  alter  or  modify, 
a  charter  is  confined  to  an  alteration  of  something  contained  in  the  fran- 
chises granted;  the  legislature  has  no  power  to  make  any  substantial  ad- 
ditions to  the  work.  It  cannot  impose  a  new  charter  and  oblige  the 
stockholders  to  accept  it,  nor  can  it  substitute  a  thing  entirely  dififorent 
from  that  granted. 

£VPPLXMXNTAL  Franohisx  GRANTED  CORPORATION,  authorizing  it  to  con- 
struct additional  work  from  that  authorized  by  the  original  charter,  but 
not  compelling  it  to  do  so,  is  not  an  alteration  or  change  of  the  original 
charter;  it  remains  the  same,  and  no  new  burdens  are  imposed  except  so 
far  as  the  corporation  assumes  them.  But  the  corporation  is  restrained 
from  expending  the  money  or  using  the  credit  of  the  shareholdeni  in  the 
additional  enterprise  unless  every  one  of  them  consents. 

0IOCKBOLDERS  CANNOT  CoMPLAiN  OF  CORPORATION  where  they  all  consent 
by  acquiescence  in  the  construction  and  maintenance  of  a  new  enterprise 
authorized  by  a  supplemental  ehartar,  bnt  not  within  the  grant  of  ibm 
original  charter. 


618     Zabbiskib  v.  Hackensack  etc.  R.  R.  Co.    [New  Jeraey, 

The  opinion  contains  the  facts. 

VoorhiSj  for  the  complainant. 

Knapp  and  Hopper^  for  the  defendants. 

By  Court,  Obeen,  Chancellor.  The  Hackensack  and  New 
York  Railroad  Company  was  incorporated  in  1856,  with  power 
to  construct  a  railroad  from  Hackensack  to  the  Paterson  and 
Hudson  River  Railroad,  with  a  capital  stock  of  two  hundred 
thousand  dollars,  and  with  power  to  mortgage  its  road  and 
lands,  franchises  and  appurtenances,  to  the  amount  of  fifty 
thousand  dollars.  Under  this  act  it  laid  out,  located,  and  built 
a  road  five  miles  in  length,  terminating  at  Essex  Street  in 
Hackensack,  within  one  mile  of  the  court-house,  as  required 
by  the  charter.  It  borrowed  thirty  thousand  dollars,  for  which 
it  gave  a  mortgage  upon  the  road  and  its  equipment,  fran- 
chises, and  other  property.  By  a  supplement  to  this  charter, 
passed  March  12,  1861,  it  was  authorized  to  extend  the  road 
northwardly  to  Nanent  on  the  Erie  railway,  in  the  state  of 
New  York,  a  distance  of  about  twelve  miles,  to  increase  the 
capital  stock  to  any  extent  required,  and  to  issue  bonds  to  the 
amount  of  two  hundred  and  fifty  thousand  dollars,  which,  in 
the  words  of  the  act,  were  '^  for  the  construction  and  equipment 
of  the  road  to  be  constructed  uuder  this  act;  and  to  secure  the 
payment  of  said  bonds,  the  said  company  shall  have  power 
to  mortgage  the  said  road,  with  its  franchises  and  chartered 
rights." 

In  1861  the  company  extended  its  road  under  this  supple* 
ment  to  a  point  on  Passaic  Street,  in  the  village  of  Hacken- 
sack, more  than  a  mile  from  the  court-house,  the  length  of  the 
extension  being  about  a  mile.  After  this,  it  executed  a  new 
mortgage  upon  the  whole  road  as  extended,  and  its  equip- 
ments, and  its  franchises  and  chartered  rights,  to  secure  the 
payment  of  ten  thousand  dollars.  No  new  stock  was  issued 
for  this  extension. 

The  company  has  recently,  under  the  supplement  of  1861« 
laid  out  and  located  another  extension  for  about  a  mile  and  a 
half  north  of  the  present  terminus,  reaching  firom  Hackensack 
to  New  Bridge,  and  has  made  contracts  for  the  construction  of 
it,  and  has  by  resolution  determined  to  make  a  new  mortgage 
to  cover  the  whole  road,  as  it  will  be  when  finished  to  New 
Bridge,  with  its  equipments  and  appurtenances,  and  the  char- 
tered rights  and  franchises  of  the  company,  to  secure  one  hun* 
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dred  bonds  of  one  thoueand  dollars  each,  for  the  purpose  of 
paying  off  the  two  mortgages  which  are  now  on  the  road;  for 
relaying  with  new  rails  and  ties  the  road  first  built,  and  fur- 
nishing it  with  the  necessary  equipment,  which  is  now  defi« 
cient  for  Its  business;  and  for  constructing  and  equipping  the 
extension  to  New  Bridge. 

The  complainant  is  a  stockholder  in  the  company;  and  of 
930  shares  of  capital  stock  issued  for  $100  each,  he  owns  324. 
He  applies  for  an  injunction  to  restrain  the  defendants  from 
constructing  the  extension  to  New  Bridge,  and  from  executing 
the  mortgage  proposed. 

He  opposes  the  extension  on  the  ground  that  it  is  a  differ- 
ent enterprise  from  that  for  which  his  stock  was  taken  and 
the  money  paid,  and  that  neither  the  directors  nor  a  majority 
of  the  stockholders  can  compel  him  to  embark  his  capital  in 
any  undertaking  but  the  one  for  which  it  was  subscribed  and 
paid. 

The  extension  to  Nanent,  authorized  by  the  act  of  1861,  has 
never  been  submitted  formally  to  the  stockholders,  nor  has  it 
in  any  way  been  approved  of  by  them,  or  a  majority  of  them, 
except  by  the  assent  given  in  the  answer  in  this  suit,  to  which 
the  directors  are  made  defendants,  which  is  sworn  by  the  di- 
rectors individually,  who  own  together  517  shares  of  the  capi- 
tal stock.  But  of  this,  two  hundred  shares  held  by  one  of 
them,  Mr.  Robert  Rennie,  is  special  stock  issued  to  him  to 
build  the  Lodi  Branch,  which  is  leased  to  him  during  the  ex- 
istence of  the  company,  and  which  he  is  to  operate  at  his  own 
expense  and  for  his  own  profit,  under  an  agreement  that  he 
shall  pay  as  rent  the  dividends  that  may  be  declared  on  these 
two  hundred  shares;  and  under  another  agreement,  indorsed 
on  the  certificate  of  stock  issued  for  these  shares,  that  they 
are  to  be  entitled  to  no  dividends  beyond  the  rent  of  the  Lodi 
Branch;  or  in  other  words,  that  he  is  to  pay  no  rent,  and  this 
stock  is  to  receive  no  dividends.  Under  these  circumstanceSi 
this  stock  can  receive  no  benefit  from  the  extension  if  it  is 
profitable,  nor  sustain  any  loss  from  it  if  it  is  ruinous.  And 
it  would  seem  that  if  the  consent  of  a  majority  of  the  share- 
holders was  necessary  to  the  new  enterprise  of  the  exten- 
sion, the  assent  of  the  other  817  shares  held  by  the  directors, 
not  being  a  majority  of  the  whole  stock  held  by  the  com- 
plainant, who  dissents,  is  not  the  consent  of  the  majority  of 
the  stockholders.  And  if  it  is  necessary  to  obtain  the  consent 
of  a  majority  to  make  the  extension  authorized  by  the  sup- 
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plement  of  1861,  that  ooosent  does  not  appear  in  the  cause 
as  now  presented. 

The  extension  authorised  by  the  act  of  1861  is  a  radical 
change  in  the  object  of  this  corporation;  it  is  an  enterprise 
entirely  different  from  that  in  the  charter.  That  was  to  con- 
struct and  operate  a  railroad  from  Ebuskensack  to  the  Pater- 
son  railroad  at  Boiling  Spring,  an  easy  and  almost  direct 
route  to  New  York;  it  was  from  a  thriving  village,  the  oounty 
town  of  Bergen  County,  over  a  level  country,  and  only  five 
miles  in  length,  as  shown  by  the  return  of  its  location.  The 
extension  would  be  about  twelve  miles  in  length,  through  an 
uneven  country,  mostly  if  not  wholly  agricultural;  with  no 
village,  except  the  very  small  one  at  New  Bridge,  on  its  route; 
and  it  runs  into  the  state  of  New  York  some  distance,  and  ter- 
minates at  a  point  on  that  part  of  the  Erie  railway  which  the 
company  have  abandoned  for  regular  traffic,  and  on  which  few 
trains  are  run.     It  is  an  entirely  different  enterprise. 

The  question  here  is,  Can  this  company,  either  with  or  with- 
out the  consent  of  a  majority  in  interest  of  its  stockholders, 
compel  the  complainant  to  embark  capital  subscribed  for  the 
first  enterprise  in  this  new  one,  entirely  different. 

Since  the  Dartmouth  College  case,  in  the  supreme  court  of 
the  United  States,  the  doctrine  has  been  considered  firmly 
established,  and  been  confirmed  by  repeated  decisions,  both 
in  that  court  and  the  state  courts,  that  a  charter  granted  by 
the  legislature  to  a  corporation  is  a  contract  between  the  state 
and  the  corporators,  and  that  the  state  can  pass  no  act  to  take 
away  or  impair  any  of  the  franchises  or  privileges  granted  by 
it.  The  company,  or  artificial  person,  thus  created,  and  its 
property,  is  subject  to  all  general  laws  and  police  regulations 
made  by  the  legislature  after  such  grant,  in  the  same  manner 
as  natural  persons  and  their  property  are;  provided  they  are 
not  such  as  to  take  away  or  impair  any  of  the  franchises 
plainly  granted  by  the  charter.  This  doctrine  did  not  pre- 
vent the  legislature  from  conferring  new  privileges  upon  any 
corporation,  to  be  accepted  at  its  own  electiozL 

It  is  also  settled,  upon  the  principles  of  the  common  law,  in 
this  state,  and  most  of  the  states  of  the  Union,  that  when  a 
number  of  persons  associate  themselves  as  partners  for  a 
business  and  time  specified  in  the  agreement  between  them, 
or  become  members  of  a  corporation  for  definite  purposes 
and  objects  specified  in  their  charter,  which  in  such  case  is 
their  contract,  and  for  a  time  settled  by  it,  the  objects  and 
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business  of  the  partnership  or  corporation  cannot  be  changed 
or  abandoned  or  sold  out  within  the  time  specified  without 
the  consent  of  all  the  partners  or  corporators;  one  partner  or 
corporator,  however  small  his  interest,  can  prevent  it.  And 
this  is  so  although  by  law  a  majority  in  either  case  can  con- 
trol or  manage  the  business  against  the  will  and  interest  of 
tlio  minority,  so  long  as  it  is  within  the  scope  of  the  partner- 
ship or  charter. 

This  rule  is  founded  on  principle, — the  great  principle  of 
protecting  every  man  and  his  property  by  contracts  entered 
into,  a  guiding  principle  in  all  right  legislation,  and  incorpo- 
rated into  the  constitution  of  the  United  States,  and  of  almost 
every  state  in  the  Union.  And  the  rule  is  not  changed  be- 
cause the  new  business  or  enterprise  proposed  is  allowed 
by  law,  or  has  been  made  lawful  since  the  association  was 
formed. 

The  leading  case  on  this  subject  is  that  of  Natusch  v.  Irving^ 
decided  by  Lord  Eldon  in  1824.  It  is  not  contained  in  the 
regular  reports,  but  may  be  found  in  the  appendix  to  Gow  on 
Partnership,  3d  ed.,  576,  or  in  Lindley  on  Partnership,  511. 
There  a  partnership  was  formed  for  life  insurance,  and  after 
it  was  entered  into,  an  act  of  Parliament  made  it  lawful  for 
such  a  firm  to  enter  upon  the  business  of  marine  insurance, 
which  was  prohibited  to  them  before.  A  majority  of  the  part- 
ners determined  to  embark  in  the  business  of  marine  insur* 
a  nee,  thus  made  lawful.  Lord  Eldon  held  them  barred  by 
tlie  contract  of  copartnership,  unless  every  partner  agreed  to 
alter  it.  In  England,  the  same  doctrine  is  applied  to  corpora- 
tions rigidly,  and  is  acknowledged  in  all  cases  on  the  subject. 
And  although,  from  the  omnipotent  power  of  Parliament,  re- 
strained by  no  written  constitution,  they  hold  that  the  con- 
tract can  be  changed  by  act  of  Parliament,  yet  the  English 
court  of  chancery  will  enjoin  the  directors  or  the  corporation, 
on  application  of  a  single  stockholder,  from  using  the  common 
funds,  to  apply  to  Parliament  for  a  change. 

The  doctrine  of  Natusch  v.  Irving  was  adopted  in  New  York 
by  Chancellor  Kent  in  the  case  of  Livifigsion  v.  Lynchy  4 
Johns.  Ch.  573,  and  in  this  state  by  the  decision  of  Parker, 
master,  sitting  to  advise  the  chancellor,  in  Kean  v.  Johnson, 
10  N.  J.  Eq.  401,  and  has  been  recognissed  and  adopted  in 
almost  all  the  states  of  the  Union. 

The  opinion  of  Chancellor  Bennet  in  Stevens  y.  Rutland  and 
Burlington  R.  R,  Co.^  29  Vt.  648  (also  found  in  1  Am.  Law  Beg. 
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154),  contains  a  very  able  expoeition  and  application  of  it. 
It  will  also  be  found  in  Angell  and  Ames  on  Corporations, 
sees.  391-393,  536-539;  Lindley  on  Partnership,  515;  Pierce 
on  Railroads,  78;  Hartford  &  N.  H,  R.  R.  Co.  v.  CroewelU  5 
Hill,  383  [40  Am.  Dec.  354] ;  Troy  and  Rutland  R.  R,  Co,  v. 
Kerr^  17  Barb.  581;  Macedon  Plank  Road  Co,  v.  Laphamy  IS  Id. 
312;  Buffalo,  Coming,  &  N.  Y.  R.  R.  Co.  v.  Pottle,  23  Id.  21; 
Banet  v.  Alton  and  Sangamon  R.  R.  Co.,  13  111.  504;  Graham 
V.  Birkenhead  R.  R.  Co.,  2  Macn.  &  G.  156. 

After  the  effect  of  the  rule  established  in  the  Dartmouth 
College  case  began  to  be  felt  in  the  states,  it  was  found  that  by 
the  numerous  acts  of  incorporation  freely,  and  perhaps  neces- 
sarily, granted,  great  inconveniences  resulted,  and  th.at  pro- 
visions incautiously  inserted  too  much  restricted  the  power  of 
future  legislatures;  and  that  the  laws  which  experience  shpwed 
were  necessary  to  govern  corporations  in  the  exercise  of  their 
powers  could  not  be  passed.  And  the  legislature  of  many 
states,  by  degrees  and  successively,  adopted  the  practice  of 
inserting  in  acts  granting  franchises  that  they  might  alter, 
modify,  or  repeal  the  act;  and  also  by  general  law  provided 
that  all  acts  of  incorporation  thereafter  passed  should  be  sub- 
ject to  such  alteration  and  repeal. 

The  provision  is  contained  in  the  general  act  of  this  state, 
passed  in  1846  (Nixon's  Digest,  p.  152,  sec.  6),  that  such 
charters  should  be  subject  to  alteration,  suspension,  and  re- 
peal in  the  discretion  of  the  legislature.  This  and  all  similar 
special  and  general  provisions  were  intended  for  the  purpose 
specified, — to  give  to  the  legislature  the  clear  right  at  their 
pleasure  to  alter  or  repeal  the  acts  of  incorporation.  The 
state  without  this  could  have  done  it  with  the  assent  of  the 
corporators.  They  could  give  them  property,  they  could  add 
to  their  powers  or  privileges;  but  they  could  not  take  away 
any  power,  privilege,  or  franchise  conferred  by  the  act,  nor 
compel  them  to  exercise  any  new  power  or  franchise  conferred. 

Besides  this  general  law  of  the  state,  the  charter  of  the  de- 
fendants contains  this  provision,  that  *Hhe  legislature  may  at 
any  time  alter,  modify,  or  repeal  the  same." 

The  object  and  purpose  of  these  provisions  are  so  plain,  and 
so  plainly  expressed  in  the  words,  that  it  seems  strange  that 
any  doubt  could  be  raised  concerning  it.  It  was  a  reservation 
to  the  state  for  the  benefit  of  the  public,  to  be  exercised  by  the 
state  only.  The  state  was  making  what  had  been  decided  to 
be  a  contract,  and  it  reserved  the  power  of  change  by  alter- 
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ing,  modifying,  or  repealing  the  contract.  Neither  the  words 
nor  the  circumstances  nor  apparent  objects  for  which  this 
provision  was  made  can  by  any  fSedr  construction  extend  it  to 
giving  a  power  to  one  part  of  the  corporators  as  against  the 
other  which  they  did  not  have  before. 

It  was  to  avoid  the  rule  in  the  Dartmouth  College  case,  not 
that  in  Natuach  v.  Irving^  that  the  change  was  made.  The 
words  limit  the  power  to  that  object. 

On  general  principles  and  the  settled  rules  of  construction, 
I  would  hold  this  to  be  the  effect,  and  only  effect,  of  the  pro- 
vision in  the  general  act  and  in  the  charter  of  the  defendants, 
without  any  hesitation,  were  it  not  for  a  series  of  decisions  by 
most  respectable  courts  which  hold  that  this  provision  obviates 
the  effect  of  the  rule  in  Natvsch  v.  Irving  and  Kean  v.  Johnson^ 
mpra^  and  enables  a  majority  of  the  corporators  in  all  charters 
subject  to  a  like  provision  to  change,  by  legislative  permission 
and  within  certain  limits,  the  object  and  purpose  of  the  cor- 
poration. They  hold  that  the  contract  between  associate 
corporators  that  they  will  confine  their  business  to  life  insur- 
ance is  changed  by  legislative  permission  to  engage  in  marine 
insurance,  or  a  contract  to  join  in  constructing  a  railroad  from 
New  York  to  Newark  can  be  changed  to  one  from  New  York 
to  Elizabeth,  by  legislative  consent.  The  reasoning  is  founded 
on  the  fact  that  the  subscription  for  the  stock,  which  is  the 
contract,  was  made,  as  in  this  case,  under  a  charter  which 
authorizes  a  road  from  the  Paterson  road  to  Hackensack,  and 
authorizes  the  legislature  to  alter  and  modify  the  act.  And 
from  this  they  infer  that  it  is  a  contract  to  join  in  building 
any  road  that  the  legislature  may  by  such  alteration  authorize 
the  company  to  build,  and  that  such  authority  or  additional 
privilege  may  be  accepted  by  a  majority  of  the  corporators. 

So  far  as  the  alteration  is  made  by  the  legislature  in  a  way 
to  be  compulsory  on  the  corporation,  this  is  correct;  as  if  they 
should  require  the  company  to  build  a  double  track,  or  widen 
the  draws  in  a  bridge,  or  exact  less  fare  or  toll;  these  would 
be  within  the  contract,  or  would  be  annexed  to  it  as  a  condi- 
tion, and  every  stockholder  would  take  his  stock  subject  to 
the  contingency  of  such  alteration. 

But  if  the  change  in  the  act  is  simply  offering  the  corpora- 
tion the  privilege  of  entering  upon  another  and  a  different  en- 
terprise, it  is  not  within  the  condition  to  the  subscription. 
The  only  construction  to  be  given  is,  that  the  legislature  may 
alter,  not  that  the  stockholders  may  as  between  each  other. 
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The  case  of  Natusch  v.  Irving  was  decided  upon  this  very 
ground.  The  act  of  Parliament  had  given  the  company  the 
power  to  embark  in  marine  insurance,  but  the  consent  of  all 
the  parties  was  still  held  necessary.  The  plain  object  of  the 
reservation  in  this  case  was  to  give  the  legislature,  not  a  bare 
majority  of  .the  stockholders,  power. 

This  view  of  the  case  is  so  clear  upon  principle  that  I  feel 
constrained  to  be  guided  by  it,  although  the  weight  of  the  de- 
cisions in  other  states  is  against  it. 

In  Maine  the  decisions  of  the  supreme  court  are  in  accord- 
ance with  it.  In  the  case  of  Meadow  Dam  Co.  v.  Oray,  30  Me. 
547)  the  company  was  incorporated  to  build  a  dam  across 
navigable  waters.  Under  the  power  reserved  to  alter  and  re- 
peal, an  act  was  passed  requiring  it  to  make  in  the  dam  a 
lock  for  the  benefit  of  public  navigation.  This  was  not  in- 
creasing the  powers  or  changing  the  enterprise  of  the  corpora- 
tion, but  requiring  in  the  work  authorized  an  accommodation 
for  the  public  omitted  in  the  original  act.  What  the  change 
was  is  not  mentioned  in  the  report,  but  it  is  stated  in  Oldtoum 
and  Lincoln  R.  R.  Co.  v.  Veasie^  39  Me.  671,  by  Chief  Justice 
Shepley,  who  delivered  the  opinion  in  both  cases. 

In  the  case  of  Oldtoum  and  Lincoln  R.  R.  Co.  v.  Veasie^ 
Bupra^  the  act  of  incorporation,  passed  March  8,  1852,  au- 
thorized not  less  than  eleven  thousand  nor  more  than  fifteen 
thousand  shares.  Veasie,  August  13,  1852,  subscribed  for 
one  thousand  shares;  only  nine  thousand  five  hundred  shares 
were  subscribed.  A  supplement,  passed  September,  1853, 
under  the  power  reserved  to  alter,  fixed  the  capital  at  not  less 
than  eight  thousand  nor  more  than  twenty-five  thousand  shares. 
This  was  accepted  by  the  directors.  Veasie  was  sued  for  his  sub- 
scription, and  objected  on  the  ground  that  until  the  supplement 
was  passed,  the  number  of  shares  required  to  constitute  the 
company  not  having  been  subscribed,  he  could  not  be  sued 
for  his  subscription,  and  that  the  legislature,  under  the  power 
reserved,  although  they  might  alter  the  charter,  could  not 
afiect  the  rights  of  the  stockholders  between  themselves,  or 
change  their  contract  with  the  company. 

The  court  held  that  he  was  not  liable  under  the  original  act 
to  be  sued  until  eleven  thousand  shares  were  subscribed  for, 
and  that  the  power  to  amend  did  not  authorize  a  change  in 
the  rights  or  liabilities  of  the  corporators  between  themselves. 

Chief  Justice  Shepley  says  (p.  580):  ''The  legislature 
might  as  well  have  attempted  to  alter  a  contract  between  the 


Feb.  1867.]    ZARnnnmB  v.  HACKsmiACK  xra  B.  B.  Oa      085 

eorporatioii  and  one  of  its  niemberB  respectizig  the  oooBtniotioii 
of  the  road  as  a  contract  respecting  any  part  of  its  capital.  If 
a  corporation,  being  party  to  a  contract  with  one  of  its  corpo- 
rators, might  by  the  assistance  of  the  legislatnre  absolve  itself 
from  the  performance  of  any  part  of  the  contract,  it  might 
from  the  whole,  and  might  require  payment  of  the  money  sub- 
scribed without  allowing  the  subscriber  to  derive  any  benefit 
from  iL  It  is  the  charter  only,  and  the  rights  and  liabilities 
of  the  corporators  as  such  in  consequence  thereof^  that  can  be 
varied  by  an  act  of  the  legislature,  and  not  the  private  con- 
tracts made  between  the  corporation  as  one  party,  and  its  cor- 
porators as  the  other.'' 

Now,  in  this  case,  the  private  contract  between  the  stock- 
holders and  the  corporation,  or  between  them  mutually,  on 
subscribing  for  the  stock,  was  that  their  enterprise  was  the 
road  from  the  Paterson  railroad  to  Hackensack,  and  the 
power  reserved  was  not  to  authorize  any  of  the  parties  to  this 
private  contract  at  their  pleasure  to  violate  it.  The  supple- 
ment of  1861  does  not  require  the  extension  to  be  built;  it 
only  authorizes  it  at  the  option  of  the  corporation.  The  words 
are,  ^Mt  shall  be  lawful  for  said  company  to  extend  their 
railroad."  And  it  is  held  in  England,  where  the  courts  by 
fnandamuB  compel  a  company  to  construct  the  road  it  is  in- 
corporated to  construct,  that  an  act  giving  the  privilege  of 
extension  is  not  obligatory  on  the  company,  and  the  mondo^ 
mvs  is  in  such  case  refused:  York  and  Midland  R.  S.  Co.  v. 
ReginOj  1  El.  &  B.  858;  in  which  the  exchequer  chamber  re- 
versed the  decision  of  the  common  bench,  in  1  Id.  178,  in  the 
same  case. 

In  New  York  a  difilorent  rule  has  been  established,  and  it  is 
held  that  the  power  to  alter  will  authorize  the  company,  by 
consent  of  the  legislature,  to  extend  its  enterprise  without 
the  consent  of  the  stockholders.  The  rule  was  first  adopted 
to  enable  companies  to  subscribe  to  the  stock  or  bonds  of 
other  enterprises  that  brought  business  to  them,  and  then 
was  extended  to  cases  where  they  were  authorized  to  build 
extensions  or  branches  to  their  own  works:  North  R.  R.  Co,  v. 
Miller,  10  Barb.  260;  WhiU  v.  Syracuse  and  Utica  R.  R,  Co., 
14  Id.  560;  Schenectady  etc.  Plank  R  Co.  v.  Huitchery  11 
N.  Y.  102;  Buffalo  and  New  York  City  R.  R.  Co.  v.  DudJeyy  14 
Id.  336.  The  reasoning  of  the  judges  in  these  cases  does  not 
satisfy  me.  The  courts  which  decided  the  first  cases  would 
not  have  adopted  the  principles  which  guided  them  if  they 
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had  been  asked  to  apply  it  to  a  case  like  tbis,  or  like  the  later 
oases  in  New  York. 

In  White  v.  SyracuM  etc.  R.  R.  Co^  14  Barb.  570,  Judge  Ed- 
wards, in  deliyering  the  opinion  of  the  court,  says  that  under 
this  reservation*  the  legislature  cannot  create  a  new  company 
with  a  new  and  distinct  business,  but  that  in  the  case  before 
them  the  company  would  remain  the  same  as  to  its  charac- 
ter, structure,  objects,  and  business.  It  would  have  the  same 
road,  the  same  buildings  and  property,  with  the  same  agents, 
as  it  would  have  if  the  law  had  not  been  passed.  But  the 
principle  of  power  to  let  a  majority  alter  is  the  same  whether 
the  alteration  be  great  or  small,  and  courts  can  exercise  no 
discretion  as  to  the  extent  of  change  which  the  company  by 
permission  of  the  legislature  may  adopt. 

In  the  case  of  Schenectady  etc.  Plank  S.  Co.  v.  Thatcher^  11 
N.  Y.  109,  the  court  put  their  decision  on  the  ground  that 
the  change  was  unimportant,  and  would  not  injure  the  defend- 
ant; and  seem  by  their  reasoning  to  admit  that  if  the  change 
had  been  as  great  as  in  the  case  of  Hartford  and  New  Haven 
R.  R.  Co.  V.  Croswell,  6  Hill,  383  [40  Am.  Deo.  864],  they  would 
have  decided  differently. 

In  Buffalo  and  New  York  City  R.  R.  Co.  v.  Dudley,  14  N.  Y. 
356,  Selden,  J.,  in  delivering  the  opinion  of  the  court,  places 
the  decision  on  the  ground  that  it  was  ruled  in  the  case  just 
quoted  *Hhat  no  mere  addition  to  or  alteration  of  the  charter, 
however  great,  could  operate  to  discharge  a  stockholder  from 
his  obligation  to  the  corporation";  and  he  questions  the  sound- 
ness of  the  decisions  in  Hartford  and  New  Haven  R.  R.  Co.  v. 
Croewelij  supra.  These  decisions  are  not  sufficiently  consistent, 
or  so  based  ui)on  the  principles  that  should  govern  this  case, 
as  to  influence  me  to  depart  from  the  conclusions  arrived  at 

The  supreme  court  of  Massachusetts  has  followed  the  de- 
cisions in  New  York,  and  in  the  well-considered  and  well- 
argued  case  of  Durfee  v.  Old  Colony  R.  Co.,  5  Allen,  230, 
arrived  at  the  conclusion  that  the  reserved  right  to  alter  and 
repeal  authorized  a  company  to  engage  in  a  new  enterprise 
without  the  consent  of  all  the  shareholders.  The  reasoning 
of  the  able  counsel  who  combated  this  position  contains  the 
best  exposition  of  the  law  that  I  have  found  anywhere.  The 
reasoning  of  Chief  Justice  Bigelow  in  delivering  the  opinion 
of  the  court  does  not  convince  me.  He  places  the  decision 
upon  principles  not  acknowledged  in  this  state,  and  relies 
upon  the  two  cases  in  Maine,  dted  above,  as  well  as  those  in 
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New  York,  as  Bupporting  his  view.  He  aaiames  (on  page  244) 
that  it  is  the  object  of  the  provision  that  an  amendment  may 
be  made  by  the  consent  of  both  parties,  the  legislature  on  the 
one  side,  and  the  corporation  on  the  other;  the  former  ex- 
pressing its  assent  by  a  legislative  act,  and  the  latter  by  a 
vote  of  the  majority  of  stockholders;  and  observes  ''that  \t  is 
nothing  more  than  the  ordinary  case  of  a  stipulation  that  one 
of  the  parties  to  a  contract  may  vary  its  terms  with  the  con- 
sent of  the  other  contracting  party." 

Now,  in  this  state  it  is  settled  that  an  alteration  made  by 
the  legislature  under  this  reserved  power  is  valid  and  binding 
without  the  consent  and  against  the  will  of  the  corporation 
and  all  its  members.  The  two  decisions  in  the  court  of  errors, 
not  yet  reported,  upon  the  charters  of  the  Morris  and  Essex 
Railroad  Company,  and  of  the  Jersey  City  and  Bergen  Bail- 
road  Company,  settle  that  the  legislature  may,  against  the 
will  of  the  companies,  change  the  mode  of  taxation  prescribed 
hi  their  charter  for  one  more  burdensome. 

And  the  rule  of  the  common  law  as  to  contracts  adopted 
here  gives  the  power  to  the  parties,  where  both  assent,  to  alter 
any  contract  without  the  stipulation  for  that  purpose,  which 
would  seem  from  the  language  of  the  opinion  to  be  ordinarily 
inserted  for  it  in  Massachusetts.  Such  stipulation  is  seldom  or 
never  made  in  New  Jersey. 

This  view,  that  the  object  of  the  reserved  power  was  to  give 
the  majority  of  the  corporators  the  power  to  control  the  mi- 
nority with  the  consent  of  the  legislature,  has  never  been 
adopted  in  this  state.  The  act  of  Massachusetts  (Stats.  1831^ 
c.  81)  to  which  reference  is  made  contains  no  provision  as  Up 
consent  of  the  stockholders,  but  is  a  pure,  simple  reservation 
of  power,  like  the  act  of  New  Jersey. 

The  decisions  in  the  cases  of  Banet  v.  Alton  &  Sang.  R.  R. 
Co.,  13  111.  504,  Pacific  R.  R.  v.  Renshaw,  18  Mo.  210,  and  Pacific 
R.  R.  V.  Hughes,  22  Id.  291  [64  Am.  Dec.  265],  hold  that  the 
majority  of  the  stockholders,  by  authority  of  the  legislature, 
may  make  a  change,  provided  it  is  not  great  or  a  radical  one* 
They  in  express  terms  say  that  a  change  like  this  would  not  be 
warranted,  and  so  fiEir  as  of  authority  are  on  the  side  of  the 
complainant. 

But  the  principle  on  which  they  are  decided  is  wrong;  and 
if  it  is  once  conceded  that  a  majority  of  the  corporators  may 
by  authority  from  the  legislature  change  the  object  of  tlm 
enterprise  in  small  things,  there  is  no  principle  of  law  by 
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whioh  thej  ean  be  restrained  in  any  a  little  larger,  or  in  tbe 
character  of  the  whole  work.  The  same  principle  will  lead 
the  conrte  of  Illinoie  and  Missouri,  as  it  did  those  in  New 
York,  to  allow  radical  changes,  and  most,  if  consistently  ap- 
plied, allow  a  charter  for  a  railroad  to  be  used  for  banking  or 
insurance  business,  or  for  a  canal,  theater,  brewery,  or  beer- 
saloon. 

There  is  no  other  alternative  to  the  proposition  that  while 
the  power  reserved  authorizes  the  legislature  within  certain 
limits  to  make  such  alterations  as  they  choose  to  impose,  it 
gives  no  authority  when  the  legislature  does  not  impose  them 
for  the  majority,  to  adopt  such  alterations  or  enter  upon  such 
enterprises  as  are  allowed  by  the  legislature. 

Again,  the  power  of  the  legislature  has  its  limits.  It  can 
repeal  or  suspend  the  charter;  it  can  alter  or  modify  it;  it  can 
take  away  the  charter;  but  it  cannot  impose  a  new  one,  and 
oblige  the  stockholders  to  accept  it  It  can  alter  or  modify 
the  old  one;  but  power  to  alter  or  modify  anything  can  never 
be  held  to  imply  a  power  to  substitute  a  thing  entirely  differ- 
ent. It  is  not  the  meaning  of  the  words  in  their  usually  re- . 
ceived  sense.  Power  to  alter  a  mansion-house  would  never  be 
construed  to  mean  a  power  to  tear  down  all  but  the  back 
kitchen  and  front  piazza,  and  build  one  three  times  as  large 
in  its  place.  In  anything  altered,  something  must  be  pre- 
served to  keep  up  its  identity;  and  %  matter  of  the  same  kind 
wholly  or  chiefly  new  substituted  for  another  is  not  an  altera- 
tion: it  is  a  change. 

In  some  cases  there  might  be  room  for  doubts,  but  in  this 
case  there  can  be  no  hesitation  in  saying  that  a  railroad  of 
seventeen  miles  from  the  Paterson  road  to  Nanent  is  a  change 
and  substitution  of  one  work  for  another,  and  not  an  altera* 
tion  of  the  road  to  Hackensack.  They  are  substantially  two 
different  enterprises. 

Again,  the  power  is  to  alter  or  modify  the  act,  and  the  true 
construction  of  this  I  hold  to  be  an  alteration  of  something 
contained  in  or  granted  by  the  act.  Any  of  the  franchises 
granted  may  be  altered;  the  right  to  take  land  by  condemna- 
tion, the  right  to  take  tolls  or  fare,  or  the  amount  to  be  taken. 
But  the  legislature  had  no  right  to  impose  upon  the  company 
any  other  duty,  or  anything  involving  any  other  duty,  than 
that  attending  the  building  a  railroad  from  the  Paterson  road 
to  Hackensack;  anything  in  the  manner  of  doing  that  they 
had  a  right  to  change.    They  could  not  oblige  it  to  dam  and 
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drain  all  the  meadows  along  the  Hackensack,  or  to  oonstraet 
a  canal,  or  to  build  a  road  from  Hoboken  to  Newark,  nor  could 
they  oblige  it  to  extend  its  road  to  Nanent  They  could  as 
well  oblige  it  to  run  to  the  Pacific.  We  must  keep  in  luind 
that  by  the  decisions  in  New  Jersey  the  company  need  noi 
accept  the  alterations;  they  are  bound  by  them  without  ae> 
ceptanoe  if  within  the  power  reserved. 

By  a  wider  construction  of  this  power,  any  of  the  main  lines 
of  railroad  running  through  the  state,  incorporated  since  1848, 
or  by  an  act  which  has  in  it  the  power  of  alteration,  may  be 
compelled  to  build  and  run  a  branch  to  any  village  or  place 
near  that  route  that  the  legislature  may  direct  It  must  be 
held  that  the  power  to  alter  and  modify  does  not  give  power 
to  make  any  substantial  additions  to  tfauo  work. 

Again,  the  act  of  1861  does  not  in  fact  alter  or  modify  the 
act  of  1856  in  any  one  thing  embraced  in  it.  That  act,  and 
every  power  and  franchise  granted  by  it,  and  any  duty  it  im- 
posed, remains  the  same.  And  the  defendants  can  now  go  on 
under  it  precisely  as  if  the  supplement  had  not  been  passed. 
The  company  is  authoii2ed  to  construct  another  road;  it  is  not 
compelled  to  do  it  If  it  builds  it,  or  if  it  does  not,  its  old 
charter  remains  with  all  its  franchises  and  privileges  intact^ 
and  DO  new  burdens  imposed  except  so  far  as  it  assumes  them. 
This  is  in  no  sense  of  the  word  an  alteration  of  the  charter. 
It  would  be  as  absurd  to  say  that  an  owner  had  altered  his 
house  who  had  built  a  larger  one  on  an  adjoining  lot  And 
until  the  legislature  have  made  a  valid  alteration  of  the  char- 
ter, the  rights  of  each  stockholder  are  as  held  in  Kean  v.  /oAn- 
ion^  10  N.  J.  Eq.  401,  —  he  can  prevent  all  the  others  from 
changing  or  abandoning  the  work. 

The  supplement  of  1861  is  a  perfectly  valid  and  constitu- 
tional act  It  is  a  grant  of  privileges  that  the  legislature  have 
a  right  to  grant,  as  they  could  grant  to  this  corporation  the 
right  to  conduct  banking  or  insurance  business,  or  to  run  a 
ferry  across  the  North  River;  but  the  company  is  restrained  by 
the  law  of  corporations  and  partnerships  from  expending  the 
money  or  using  the  credit  of  the  corporation  in  such  enter- 
prises unless  every  share-holder  consents. 

The  extension  to  Passaic  Street,  both  because  it  comes 
within  the  grant  in  the  charter,  and  more  especially  because 
every  share-holder  must  be  held  to  have  consented  to  it  by 
acquiescing  in  its  construction  and  maintenance  for  year% 
must  be  decided  to  be  lawful. 
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The  defendants  must  be  restrained  from  extending  the  load 
beyond  its  present  terminus  at  Passaic  Street,  and  from  ex- 
pending any  money  of  the  company  to  pay  for  any  such 
extension,  or  from  giving  any  mortgage  for  the  cost  of  such 
extension. 

There  is  no  foundation  for  an  injunction  against  a  mortgage 
for  any  lawful  object  on  either  part  of  the  road.  There  is 
great  doubt  whether  a  mortgage  on  either  of  the  two  parts  of 
the  road  heretofore  constructed  for  the  cost  of  the  other  would 
pass  the  franchises  of  the  company  in  such  mortgaged  part, 
but  it  would  be  valid  as  to  the  property  other  than  franchises, 
which  the  company  can  mortgage  without  any  special  power. 
And  besides,  the  bonds  of  the  company,  or  its  lawful  contracts, 
vrould  entitle  the  holder  to  recover  upon  them,  and  under  the 
judgment,  by  the  act  of  1858  (Nixon's  Digest,  719),  the  whole 
road  and  frimchises  could  be  sold.  The  complainant,  therefore, 
cannot  be  injured  by  a  mortgage,  whether  valid  or  not,  upon 
any  part  of  the  road. 

CnABTXB  QtLAJfTKD  OoBPORAHiui  IB  CoaroLMOt  with  ths  0tot%  tfaa  obl%»- 
tions  of  which  oannot  be  impaired  by  mb— qmnt  laginlation.  Bat  the  oor- 
poratioii  ia  rabJMt  to  remedial  l^giriatinn,  and  ia  amenable  to  general  lawat 
CoJIa  y.  J?<dk,  79  AnL  Dea  (U»,  and  note  666;  fiiofe  ▼.  ifilfer,  S6  Id.  ISS^aad 
note  193. 

CoBroRAHOH  oav  Ribkcihs  ohlt  Powns  Expubblt  Okamtsd^  and 
those  anting  bj  neeeeimy  implioation:  Oommomweatth  ▼.  3ri$  eU,  B.  A  Ook, 
C7  Am.  Deo.  471,  and  note  4S5. 

PowBB  or  LnouLATuax  to  Bipial  ob  Altib  oorporate  eharfcer  under  a 
right  reserredby  etatnte:  8tor^  ▼.  Jeneif  Oi^«te.  Hood  Ckk,  S4  Am.  Deo.  184 
And  note  141;  Ortem  t.  Babeodt,  34  Id.  61. 

Power  of  Lmulatubx  to  Authobizs  Majobitt  of  afeookholdere  ta 
change  the  objeot  for  whioh  a  oocporaiion  waa  created:  Storp  ▼•  /erwy  0% 
etc  Soad  Co,,  S4  Am.  Deo.  134,  endnote  141. 

Statutb  OBAirmro  AoDrnoirAL  Powbbs  to  OoBroBAinui,  efliMt  of  ea 
acts  done  under  the  old  oharter:  JokiukM  ▼.  Ooielqf,  71  Am.  Deo.  173. 

Altbbbd  Chabtxb  of  Oqbpobatiox,  righti  of  dieiienting  atookholder  un- 
der: Martin  ▼.  Pm»aeoia  eic  B.  B.  Gk,  73  Am.  Deo.  713»  and  note  722;  aa  to 
the  remedy  for  a  etockholder  nnder  an  altered  charter,  eee  Id.,  and  PoeyU 
It.  R.  T.  Hug^  64  Id.  265,  and  note. 

Whkbb  Pabtob  Entbb  orro  pABSinavHiP  ob  Bsoomb  Iboobpobatbd  for 
a  specified  objeot  or  pnrpoee,  and  the  artiolee  of  partnenhip  or  oorporate 
cliarter  specify  that  the  bniiaw  ia  to  be  oontinned  for  a  deiignated  time,  it 
cannot  be  ahandnned,  changed,  or  eold  oat  ezoept  with  the  ooneent  of  all  of 
iliu  stockholden;  one  of  them  onn  prevent  it,  and  a  majority  cannot  eibot  it: 
Black  y.  DOawan  He  Omdl  Cb.,  83  N.  J.  B).  404^  416;  &  OL,  24  Id.  464, 460^ 
both  citing  the  principal 
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PoiWBB  ov  LHnLATVBi  RnvTXD  nr  CoBKttATi  GBAsm  to  npcal  or 
•Har  H  cuinal  b«  «3raroised  to  take  «wmy  or  dsstroy  righti  aoqnlnd  bj  Tiitae 
of  fiiak  ehaitor;  norwill  thereoenratum  ompowor  thel^gioUtiire  toehange  the 
objoot  or  control  of  the  oorporation,  or  create  a  new  nae  inconaiatent  with  the 
intent  and  porpoee  of  the  old  charter:  MUler  t.  State^  15  Wall  498.  So 
the  legialatiire  cannot  legaliae  the  extenaioa  of  an  enterprise  againat  the  dia- 
Mont  of  any  atookhdlder  beyond  the  boiinda  dwignated  in  the  charter:  ^eir 
yerwy  eie.  B.  B.  Co.  ▼.  SiraU,  35  N.  J.  L.  825;  JfiU»  ▼•  Cmirai  B.  R  Ox,  41 
N.  J.  Kq.  S,  all  citing  the  principal  oaae»  and  the  latter  citing  it  to  both  of 
the  aboye  pointi. 

CoRPORATioir  HAS  No  BiOHT  TO  Eotxk  dto  Nsw  BMTERnuu  not  an- 
thoriced  by  its  charter.  The  right  to  enlarge  the  franohiae  ia  within  the  con- 
trol of  the  l^giahttoreb  and  if  the  corporation  ia  afterwarda  empowered  to 
enter  into  the  new  iindertaking»  it  ia  doabtfnl  whether,  withont  the  conaent 
or  aoqnioacenoe  of  all  of  the  atockholdara,  such  power  could  be  ezeroiaedt 
Marrii  ek.  B.  B.  Qk  r,  Sumx  B.  B.  Co.,  20  N.  J.  Eq.  564,  citing  the  prin- 
oipalcaae. 

Thb  rtaseiFAL  oaa  n  orsd  in  Mtmdaif  r.  Bahma^,  43  N.  J.  L.  841,  In 
■npport  of  the  proportion  that  under  the  constitation  of  New  Jeney  the 
ligiBlatiire  ia  foibidden  to  paai  any  law  depriTing  a  pereon  of  a  remedy  for 
enforcing  a  contraet  eziating  when  the  contract  waa  made^  and  that  snob 
prohibition  appUea  to  remediea  againat  municipal  corporationa. 

Whxbi  OfiiCBBS  ov  OoBroBATKur  have  agreed  to  perform  an  aot  whieh 
b  atriotly  uttra  virvi^  aiMh  aot  may  be  enjoined  at  the  ioit  of  a  afai^  atoek- 
holdart  EObm  t.  Oamdm  ate.  it  il.  Ox,  86  N.  J.  Eq.  16^  citing  the  prin- 
eipal 
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MixmiAL  A&n&AnoN  ov  Nora  bt  Patib  unantfaoriaed  In  any  way  by 
the  maker,  bnt  made  withoat  any  fraadnlcnt  intenti  and  under  miatake^ 
airoida  the  nots^  bnt  leavee  the  debt  nnpaid,  and  the  payee  may  re- 
corer  it. 

Matxbial  AunounoH  of  Nora  bt  Patb^  withoat  frandulent  intent  and 
nnder  miatake,  avoida  the  note,  bat  leavea  the  debt  anpaid,  and  the 
proper  remedy  to  reoorer  it  ia  at  law;  bat  where  the  diaoorary  prayad 
by  the  bill  ia  in  aome  degree  neoeeaary  to  ahofw  the  agraomint  and  the 
miatake^  eqaity  will  entertain  joriadiofcion. 

The  opinioii  oontains  the  fitotB. 

lAwOy  for  the  complainant. 

VwrhetSj  for  the  defendants. 

By  Conrt,  Obbsn,  Chancellor.  On  the  aerenih  day  of  Feb- 
ruary, 1863,  Henry  A.  Herder,  sheriff  of  SomerBet^  sold  a  farm 
of  the  defendant  Schenck  by  virtue  of  several  executions  in* 
his  hands;  one  of  these  was  in  favor  of  the  complainant^ 
Lewis,  and  there  was  due  on  it  $661.64.  besides  costs.    Before 
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the  eale,  Bchenck  lepreeeiited  to  Vanderbeck,  ihe  agent  of 
Lewis,  who  was  not  present,  but  at  his  home  in  Ohio,  that  the 
defendant  Smith  would  huj  in  the  farm  for  him,  and  re- 
quested Vanderbeck  to  give  him  eight  months'  time  to  pay 
Lewis's  daim,  for  whioh  he  and  Smith  would  be  responsible. 
Vanderbeck  agreed  to  this,  and  Sohenck  and  Smith  agreed 
with  Vanderbeck  that  they  would  pay  Lewis  his  claim  in 
eight  months,  and  give  their  note,  payable  at  bank,  for  the 
amount  The  property  was  sold  by  the  sheriff  to  Smith  for 
$11,051,  being  tiie  full  amount  of  the  claims  in  the  sheriff's 
hands,  including  all  costs  and  expenses.  After  the  sale,  on 
the  same  day,  Schenck  and  Smith  made  their  joint  and  sey- 
eral  note  to  Lewis  for  $551.64,  payable  to  him  or  bearer  at 
eight  months  from  date,  and  gave  it  to  Vanderbeck,  who  there- 
upon gave  the  sheriff  a  receipt  for  the  execution  debt  of  Lewis. 
The  sheriff  afterwards  delivered  the  deed  to  Smith,  without 
any  farther  payment  of  the  judgment  of  Lewis;  this  note,  or 
rather  Vanderbeck's  receipt,  being  taken  by  him  as  payment 
of  that  claim.  Vanderbeck,  on  the  day  of  the  sale,  after 
Schenck  and  Smith  had  left,  had  some  conversation  with  the 
sheriff  about  the  note,  and  the  fact  that  it  did  not  include 
interest  for  the  eight  months,  which  both  supposed  it  ought 
to  have  included.  He  supposed  that  such  was  the  under- 
standing, and  that  the  omission  was  a  mistake  which  he  had 
a  right  to  correct,  and  he  altered  the  note  in  the  presence  of 
the  sheriff,  by  adding  the  words  '^  with  interest  from  date." 
Lewis  did  not  know  of  the  alteration  until  after  the  note  be- 
came due.  When  it  became  due,  Schenck  and  Smith  refused 
to  pay  it  on  account  of  the  alteration.  They  both  testify 
that  the  agreement  or  understanding  was  not  to  pay  interest, 
but  only  to  pay  the  money  at  the  end  of  eight  months;  and 
they  refused  to  pay  any  part  of  the  note,  contending  that  the 
alteration  of  the  note  made  it  void,  and  that  the  complainant 
had  no  remedy  against  them. 

The  complainant  relinquished  his  suit  at  law  against  them, 
and  filed  his  bill  in  this  court  to  compel  the  payment  of  the 
amount  due  on  his  execution,  which  the  defendants  had  prom- 
ised to  pay. 

The  complainant  gave  a  receipt  to  the  sheriff,  and  author- 
ised him  to  deliver  the  deed  without  further  payment  of  his 
claim,  upon  the  promise  of  the  defendants^  and  their  note 
given  as  evidence  of  it^  to  pay  the  claim  in  eight  months.  It 
was  a  bargain  made  by  them  with  him,  and  not  with  the 
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■heriff;  it  waa  a  bargain  made  upon  a  good  and  valid  oonsid* 
eratlon.  The  mere  verbal  promise  was  good;  it  was  to  pay  a 
debt  of  their  own,  not  that  of  another,  and  not  within  the 
statute  of  frauds.  The  note  was  given  to  secure  the  money 
they  had  so  promised  to  pay.  The  consideration  was,  that 
the  sheriff  conveyed  to  Smith,  for  the  use  of  Schenck,  the 
interest  which  Lewis  had  in  this  farm  by  the  lien  of  his  judg- 
ment 

The  alteration  of  the  note  by  Vanderbeck  was  of  a  material 
part,  and  not  authorized  by  tiie  makers,  either  directly  or  by 
implication,  from  the  fact  that  it  was  intended  to  be  given 
witii  interest.  The  proof  shows  that  it  was  not  so  intended. 
But  Vanderbeck,  thinking  that  such  was  the  intention,  sup- 
posed he  had  power  to  correct  it,  and  made  the  alteration  for 
that  purpose.  He  made  the  alteration  without  any  fraudulent 
intent,  but  under  a  mistake  of  the  facts. 

In  such  case,  although  the  alteration  avoids  the  note,  yet  it 
leaves  the  original  debt  unpaid:  2  Parsons  on  Notes  and  Bills, 
671,  672;  Clute  v.  SmaUj  17'Wend.  238. 

A  note  of  the  party  himself  is  not  payment  of  his  debt. 
Here  the  defendants  owed  the  complainant  this  money  upon 
their  undertaking  to  pay  it,  and  it  was  not  paid  by  the  giving 
of  the  note.  Had  the  complainant  willfully  or  fraudulently 
destroyed  the  note,  he  could  not  have  recovered  the  debt  for 
which  it  was  given;  but  if  destroyed  by  the  mistake  of  him- 
self or  agent^  it  would  not  defeat  him  in  recovering  his  original 
debt 

The  only  doubt  in  the  case  arises  upcm  the  jurisdiction  of 
this  court  The  complainant  might  have  recovered  his  debt 
At  law  upon  the  view  taken  of  the  matter.  But  the  act  of 
Vanderbeck,  which  avoided  the  instrument,  was  done  under 
misapprehension;  and  courts  of  equity  have  jurisdiction  in  all 
cases  of  mistake,  and  the  discovery  prayed  by  the  bill  was  in 
some  degree  necessary  to  show  the  agreement  and  the  mis- 
take, and  therefore  the  jurisdiction  of  this  court  may  be  sus- 
tained. 

I  am  of  opinion  that  the  complainant  is  entitled  to  the  re* 
lief  sought,  and  that  the  defendants  should  be  compelled  to 
pay  him  the  sum  of  $fi51.64,  with  interest  from  October  10^ 
1863,  the  time  when  they  agreed  to  pay  that  sum  to  him. 


Sffior  or  MAnaiAL  AionAxioir  ev  Horn  «r  otiMr  mstnnMot  ii  %» 
•roidttt  /iviU  ▼.  Bnmmam,Al  AblD^o.  9^i  HoBcmd  ▼.  ffaksK  71  U.  MSi 


684  TiDS-WATER  COMPANT  V.  CoBTEJL      [NoW  JvTBBJ^ 


Trigg  r,  Ta^,  72  Id.  863;  Bnwmett  t.  Whmk,  86  Id.  814,  and  notes  to 
these  OMM. 

Altvbatiom  or  Nori  bt  Patbi  witfaoat  the  maker's  knowledge,  bat  with- 
out any  fraudulent  intent,  and  to  oorreot  a  mistake,  does  not  avoid  it  in  th* 
hands  of  an  indorsee:  Amu  ▼.  CoBmrnt  71  Am.  Bee  723.  So  a  material 
alteration  of  mortgage  notes  does  not  destroy  the  debt  and  mortgage  if  the 
alteration  is  not  fraadnlent:   VogU  ▼.  Ripper^  86  Id.  298,  and  note  301. 

Thb  pRmoiFAL  CASB  IS  oiTiB  in  Hwni  ▼.  Orcig,  36  N.  J.  L.  234,  to  the 
point  that  an  alteration  of  a  note  by  the  payee,  thoog^  it  avoids  the  noto^ 
leaves  the  original  debt  unpaid;  and  if  the  alteration  was  made  withont  any 
fnudnlent  intent^  but  under  a  mistake  of  faots^  the  debt  may  be  recovered. 


TiDB-WATBB  Company  u  Gostbb. 

[t  O.  B.  GUBK,  fil&l 

pRSBOQATiviB  OF  TAXATION  AND  OF  BmifKiT  DOMAIN  maj  be  FSiorled  %e 
by  the  legislature  for  the  purpose  of  reclaiming  a  vast  tract  of  land  and 
making  it  fit  for  habitation  and  use. 

Whsthxe  ENTiRFBm  on  SoHXHB  OF  IvntovxmMT  is  of  such  pnblie 
utility  as  to  Justly  a  resort  for  its  fortheranoe  to  the  sarardse  of  the 
power  of  taTatiim  or  eminent  domain  is  for  the  legidatare  to  dedde. 
Primarily  the  Judiciary  has  ao  concern  in  such  matter. 

OoNTBAOT  FOB  iMPBOVXiaNT  OF  Land  authorized  by  the  legislature  b 
illegal  and  void,  unless  all  of  the  land-owners  assent^  if  the  oompensatioo 
for  the  work  contracted  for  is  made  to  turn  in  any  degree  whatever  ea 
the  future  value  of  the  land,  and  which  by  any  poasibility  could  be  In 
evident  ezcaas  of  the  real  cost  of  the  improvement. 

far  PnooBBiHNoe  to  Bikbot  Public  Imfbovbhbnt,  the  assessment  of  ex- 
penses on  the  property  to  be  improved  must  not  exceed  the  value  of  the 
benefit  conferred  upon  the  land-owner;  and  in  case  the  expense  of  im- 
provement does  exceed  the  benefits  conferxed,  indemnificatioa  to  the 
owner  of  the  land  subjected  to  the  cpentioa  of  the  Uw  must  be  made 
for  the  excess,  or  the  Uw  is  void. 

Ooar  OF  Pitblio  Improvimxnt  of  Land  under  legislative  action  may,  to  a 
certain  degree^  be  imposed  upon  the  parties  who^  in  consequence  of  own- 
ing lands  in  the  vicinity  of  saeh  improvement,  receive  a  peculiar  advaa* 
tage.  But  the  benefit  must  be  commensurate  to  the  burden,  and  in  the 
event  of  an  excess  of  expenses  imposed  over  benefits  received^  private 
property  is  pro  tanto  taken  for  publio  use  without  oom] 


Thb  opinion  states  the  facts. 

WUUamMon  and  P.  D.  Vroom^  for  tlie  appellants. 

Vanaiia  amd  MeCarier^  for  the  respondents. 

By  Court,  Bbaslst,  C.  J.  The  appellant,  the  Tide-water 
Company,  is  a  oorporation  created  by  an  act  of  the  legislature 
passed  April  4,  1866.  The  purpose  for  which  this  company 
was  called  into  existence  was  to  assist  in  draining  the  tide- 
water marshes  adjoining  Newark  Bay  and  its  tributary  streama. 
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The  means  by  which  this  nsefdl  end  was  to  be  attained  were, 
in  the  statutory  hingnage,  "the  construction,  maintenance, 
and  management  of  suitable  dikes,  drains,  ditches,  dams, 
sluices,  engines,  pumps,  and  all  other  machinery,  works,  and 
structures  necessary  or  useful  in  the  improvements  required 
to  fit  said  lands  for  occupancy  and  use,  and  for  the  main- 
tenance of  the  drainage  thereof."  And  with  the  view  of  pro- 
viding these  means,  the  corporation  in  question  was  formed, 
with  a  capital  stock  of  one  million  dollars.  In  addition  to  the 
organization  of  this  incorporated  body,  the  act  authorizes  the 
appointment  by  a  justice  of  the  supreme  court  of  three  com- 
missioners, who  are  empowered  to  enter  into  a  contract  with 
the  Tide-water  Company  for  the  performance  of  the  work 
above  specified;  it  being  required,  however,  that  before  such 
contract  should  go  into  efiect,  it  should  be  confirmed  by  a  judge 
of  the  supreme  or  circuit  court  The  direction  for  the  raising 
and  payment  of  this  contract  price  is  contained  in  the  follow- 
ing clause:  "That  said  commissioners,  after  making  the  con- 
tract provided  for  in  the  next  preceding  section  of  this  act,  and 
after  the  reclaiming  of  said  lands  or  any  part  thereof  shall 
have  been  completed  according  to  said  contract,  shall  assess 
upon  the  said  lands  so  reclaimed  a  just  proportion  of  the  con- 
tract price,  and  of  the  expenses  of  said  commission,  and  shaU 
cause  the  same  to  be  collected  annually,  and  shall  pay  the 
stipulated  compensation  to  said  company."  These  assessments 
are  also  made  liens  upon  the  lands  respectively,  and  a  sale  is 
authorized  in  case  of  non-payment. 

These  are  the  general  aspects  of  this  statute,  and  for  the 
purposes  of  this  opinion  it  is  not  necessary  to  dwell  on  details. 

Commissioners  having  been  appointed,  the  Tide-water  Com- 
pany presented  the  outline  of  a  contract  to  them  for  their  con- 
sideration; and  at  this  stage  of  the  proceedings  further  action 
was  arrested  by  an  injunction  issued  out  of  the  court  of  chan- 
cery, founded  on  a  bill  filed  by  the  respondents  in  this  court, 
who  are  the  owners  of  certain  of  the  meadows  to  be  affected 
by  the  act.  A  motion  to  discharge  the  injunction  for  want  oi 
merits  in  this  bill,  having  failed  before  the  chancellor,  has 
given  occasion  for  this  appeal. 

The  injunction  in  the  court  below  was  issued  and  sustained 
upon  the  ground  that  the  act  of  the  legislature  to  which  refer- 
ence has  just  been  made  was  unconstitutional.  It  is  not  now 
protended  that  the  judicial  suspension  of  these  proceedings  is 
lo  be  justified  from  any  other  consideration.    The  only  ques- 
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tion,  theief<»e,  to  be  resolved  at  the  present  time  bj  this  court 
is  as  to  the  power  of  the  legislature  to  enact  the  law  which 
forms  the  basis  of  this  controversy. 

That  the  legislative  authority  is  competent  to  effect  the  end 
provided  for  in  this  act,  I  can  entertain  no  doubt.  The  pur- 
pose contemplated  is  to  reclaim  and  bring  into  use  a  tract  of 
land  covering  about  one  fourth  of  the  county  of  Hudson  and 
several  thousand  acres  in  the  county  of  Union.  This  large 
district  is  now  comjiaratively  useless.  In  its  present  condi- 
tion it  impairs  very  materially  the  benefits  which  naturally 
belong  to  the  adjacency  of  the  territory  of  the  state  to  its 
navigable  waters.  It  is  difficult,  from  the  great  expense  of 
such  works,  to  build  roads  across  it,  and  consequently  it  has 
heretofore  interposed  a  barrier  to  anything  like  easy  access, 
except  by  means  of  railroads,  from  one  town  to  another  sit- 
uated upon  its  borders.  To  remove  these  evils,  and  to  make 
this  vast  region  fit  for  habitation  and  use,  seems  to  me  plainly 
within  the  legitimate  province  of  legislation;  and  to  effect 
such  ends,  I  see  no  reason  to  doubt  that  both  the  prerogatives 
of  taxation  and  of  eminent  domain  may  be  resorted  to.  From 
the  earliest  times,  the  history  of  the  legislation  of  this  state 
exhibits  many  examples  of  the  exercise  of  both  these  powers 
for  purposes  not  dissimilar,  and  by  these  means,  without  ques-' 
tion,  many  improvements  have  been  effected.  The  principle 
is  similar  to  that  which  validates  the  transfer  by  legislative 
authority  of  private  property  to  private  corporations  for  the 
construction  of  railroads  and  canals,  or  the  construction  of 
sewers  and  streets,  and  the  imposition  of  the  expense  on  the 
lands  benefited.  It  is  the  resulting  general  utility  which  gives 
such  enterprises  a  kind  of  public  aspect,  and  invests  them  with 
privileges  which  do  not  belong  to  mere  private  interests.  I 
have  no  difficulty,  therefore,  in  concluding  that  the  legislature 
was  fully  authorized  to  adopt  measures  to  accomplish  the  gen« 
eral  design  embraced  in  this  act  now  under  the  consideratioa 
of  this  court. 

Nor,  in  this  connection,  should  it  fSedl  to  be  observed  that  it 
is  one  of  the  legislative  prerogatives  to  decide  the  important 
question  whether  an  enterprise  or  scheme  of  improvement  be 
of  such  public  utility  as  to  justify  a  resort  for  its  furtherance 
to  the  exercise  of  the  power  of  taxation  or  eminent  domain. 
Primarily,  the  judiciary  has  no  concern  in  such  matter.  And 
not  only  this,  but  if  the  public  interest  be  involved  to  any  sub- 
stantial extent,  and  if  the  project  contemplated  can  in  any  fair 
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iense  be  said  to  be  promotiTe  of  the  welfare  or  oonveziienee  of 
the  commnnity,  the  legislative  adoption  of  such  project  is  a 
determination  of  the  question,  from  which  there  is  no  appeal, 
and  over  which  no  other  branch  of  the  government  has  any 
supervision  whatever.  Whether  a  road,  a  turnpike,  a  bridge, 
or  a  canal  will  subserve  public  or  private  needs  are  inquiries 
addressed  exclusively  to  the  law-m^ng  power,  whose  answer, 
according  to  the  genius  of  our  government,  must  be  final  and 
irreversible.  This  doctrine  has  been  often  propounded  as  the 
undoubted  rule  of  law  by  the  most  eminent  elementary  writers, 
and  has  received  the  sanction  of  much  judicial  adoption.  '^It 
undoubtedly  must  rest,"  says  Chancellor  Kent,  '^as  a  general 
rule,  in  the  wisdom  of  the  legislature  to  determine  when  pub- 
lic uses  require  the  assumption  of  private  property":  2  Kent's 
Com.  840.  In  CottrUl  v.  Myrichy  12  Me.  222,  it  is  remarked: 
''It  rests  with  the  legislature  to  judge  of  the  cases  which 
require  the  operation  of  the  right  of  eminent  domain,  and  it 
may  be  applied  in  cases  of  roads,  turnpikes,  railways,  canals, 
ferries,  bridges,  etc.,  provided  there  be  in  the  assumption  of  the 
property  evident  utility  and  reasonable  accommodation  as  re- 
spects the  public."  And  in  Beekman  v.  Saratoga  and  Schenec^ 
tady  R.  R.  Co,,  3  Paige,  73  [22  Am.  Dec.  679],  equally  explicit 
uix>n  this  subject  is  the  language  of  Chancellor  Walworth. 
''But  if  the  public  interest  [such  are  the  words  of  this  enlight- 
ened jurist]  can  be  in  any  way  promoted  by  the  taking  of 
private  property,  it  must  rest  in  the  wisdom  of  the  legislature  to 
determine  whether  the  benefit  to  the  public  will  be  of  sufficient 
importance  to  render  it  expedient  for  them  to  exercise  the  right 
of  eminent  domain,  and  to  authorize  an  interference  with  the 
private  rights  of  individuals  for  that  purpose.  It  is  upon  this 
principle  that  the  legislatures  of  several  of  the  states  have 
authorized  the  condemnation  of  the  lands  of  individuals  for 
mill-sites,  where,  from  the  nature  of  the  country,  such  mill- 
sites  could  not  be  obtained  for  the  accommodation  of  the 
inhabitants  without  overflowing  the  lands  thus  condemned. 
Upon  the  same  principle  of  public  benefit,  not  only  the  agents 
of  the  government,  but  also  individuals  and  corporate  bodies, 
have  been  authorized  to  take  private  property  for  the  purpose 
of  making  public  highways,  turnpike  roads,  and  canals,  of 
erecting  and  constructing  wharves  and  basins,  of  establishing 
ferries,  of  draining  swamps  and  marshes,  and  of  bringing 
water  to  cities  and  villages." 
These  citations  embody^  in  my  opinion,  the  correct  and 
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tablished  principle,  and  at  tne  same  time  illostrate  the  nature 
and  define  the  extent  of  such  principle.  The  legislative  power 
is  not  competent  to  take  the  property  of  A  and  transfer  it  to  B 
simply  for  the  benefit  or  convenience  of  B,  because  such  an 
act  has  no  public  aspect;  it  concerns  and  affects  exclusively 
the  two  individuals.  In  such  case,  it  would  be  within  the  au« 
thority  of  the  judiciary  to^  pronounce  such  transfer  unconsti- 
tutional and  void.  But  if  the  sequestration  of  the  property 
of  A  will  to  a  material  extent  be  serviceable  to  the  public  at 
large,  whether  such  sequestration  shall  take  place  must  be 
committed  as  a  pure  matter  of  discretion  to  the  legislature, 
provided  such  discretion  be  exercised  in  good  faith,  and  does 
not  rest  incontrovertibly  upon  a  false  foundation.  Applying 
this  rule  to  the  facts  of  the  present  case,  it  seems  to  me  that 
no  person  can  deny  that  the  decision  which  the  legislature  has 
made,  to  the  effect  that  the  project  provided  for  in  the  act  at 
present  considered  is  an  authorized  act  of  legislative  authority, 
has  in  it  elements  of  public  utility,  and  that  consequently 
this  court  has  not  the  power  to  review  such  decision.  A  stat- 
ute authorizing  the  erection  of  a  dike  at  the  public  charge, 
for  the  purpose  of  protecting  large  sections  of  land  within  the 
state  from  the  overflow  of  freshets  or  the  reflux  of  the  tide, 
would  be  universally  acknowledged  to  be  clearly  within  the 
bounds  of  legitimate  legislation,  and  yet  it  is  conceived  the 
purpose  of  the  present  law  is  not  in  its  general  character  dis- 
similar from  such  a  public  work.  The  object  proposed,  and 
for  which  provision  is  made  in  the  statute  under  review,  being, 
then,  one  tending  to  the  benefit  of  the  community  at  large, 
must  be  regarded,  upon  principles  which  are  too  valuable  to 
social  interests  to  be  disturbed,  as  coming  exclusively  under 
legislative  control.  The  objection  raised  on  this  foundation 
in  the  argument  consequently  is  not  solid. 

Nor  have  I  been  able  to  perceive  much  force  in  many  of  the 
topics  of  objection  embraced  in  the  arguments  of  counsel. 
One  of  the  principal  reasons  urged  why  this  act  could  not  be 
enforced  was  that  it  authorized  the  commissioners  to  pay  to 
the  company  more  than  the  expense  of  constructing  the  works 
and  performing  the  labor  incident  to  the  enterprise.  It  was 
insisted  that  beyond  such  actual  cost  and  expense,  these  offi- 
cers by  force  of  this  statute  could  agree  to  pay  to  the  corpora- 
tion such  sum  as  they  saw  fit;  and  that  as  to  such  excess 
the  property  of  the  land-owner  was  taken  fiK>m  him  without 
compensation.    If  this  in  point  of  fact  be  so,  the  oondusioD 
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of  the  oounsel  of  the  respondents  would  be  indisputably  logi- 
cal; the  act  would  be  plainly  unconstitutional.  But  upon 
looking  at  the  provisions  in  question,  no  trace  of  such  an  au- 
thority can  be  perceived.  The  act  empowers  the  commission- 
ers to  contract  with  the  company  for  the  construction  and 
maintenance  of  the  works;  and  provides  that  they  '^  shall  pay 
said  company  such  annual  compensation  therefor  as  such  con- 
tract shall  specify."  But  can  it  be  reasonably  pretended  that 
by  virtue  of  such  an  authority  the  commissioners  have  the 
right  to  agree  to  give  more  than  a  fair  compensation  for  the 
labor  to  be  performed  and  the  capital  employed?  If  an  agent 
be  empowered  in  general  terms  to  make  a  contract  for  his 
principal,  can  he  rightfully  bind  his  principal  to  exorbitant 
terms?  If  he  do  so  knowingly,  it  would  be  a  fraud;  and  in  the 
same  way,  these  commissioners  could  not  honestly  stipulate 
to  pay  more  than  a  fair  price  for  that  for  which  they  contract 
It  will  be  kept  in  mind  that  with  our  present  aim  the  only 
question  is,  What  is  the  extent  of  the  authority  in  this  respect 
conferred  by  the  statute  on  these  officials?  What  they  may 
intend,  or  what  the  corporation  may  expect  them  to  do,  cannot 
in  the  remotest  degree  touch  the  point  of  the  legislative  power 
which  is  now  before  us.  It  may  be  true,  as  was  so  forcibly 
urged  on  the  argument,  that  it  is  the  expectation  of  this  cor- 
poration to  effect  an  agreement  with  these  commissioners  by 
force  of  which  they  would  be  entitled  to  an  interest  the  ex- 
tent of  which  will  be  contingent  on  the  ultimate  success  of  the 
enterprise,  and  the  consequent  value  of  the  lands  reclaimed. 
I  have  no  hesitation  in  saying  that  in  my  opinion  any  ar- 
rangement by  which  the  compensation  of  the  appellants  for  the 
work  to  be  contracted  for  should  be  made  to  turn  in  any  de- 
gree whatever  on  the  future  value  of  the  lands,  and  which  by 
any  possibility  could  be  in  evident  excess  of  the  real  cost  of  the 
works,  would  be  illegal  and  void.  Such  an  arrangement  could 
not  receive,  as  I  think,  judicial  sanction  under  any  circum- 
stances, unless  with  the  assent  of  all  the  owners  of  the  land. 
The  legislature  would  not  be  competent  to  authorize  a  contract 
of  that  description.  This  corporation  must  be  regarded  as  a 
contractor  to  do  the  work  incident  to  the  enterprise  in  ques- 
tton;  and  all  that  the  commissioners  could  agree  to  pay 
would  be  the  expenses  and  a  reasonable  profit.  They  could 
not  bind  the  land-owners  to  pay  more  than  this,  no  matter 
how  valuable  their  property  by  reason  of  this  scheme  to  im- 
prove it  might  turn  out  to  be.    If  a  speoulative  remuneratioQ 
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far  the  use  of  their  money  and  labor  is  contemplated  bj  tha 
projectors  of  this  scheme,  they  must  utterly  fail  to  carry  ik 
through  by  legislative  assistance;  for  I  think  it  beyond  qnee- 
tion  that  such  a  plan  cannot  be  forced  upon  any  owner  of 
property  against  his  will.  A  compact  between  the  land  pro- 
prietors and  capitalists,  whereby  the  latter  should  undertake 
the  expense  and  risk  of  the  imi»ovement  of  the  land  fcnr  a 
stipulated  return,  to  be  graduated  not  so  much  by  the  actual 
ezpeuditure  as  the  anticipated  increase  in  value  of  the  lands, 
might  be  Yeiy  reasonable  in  itself^  and  mutually  beneficial; 
but  it  is  a  compact  to  which  the  assent  of  the  land-owner  ia 
indispensable;  and  if  under  this  law  the  commissioners  should 
take  upon  themselves  to  enter  into  an  agreement  of  this  char- 
acter with  the  Tide-water  Company,  I  cannot  but  think  it 
would  be  pronounced  to  be  void  as  soon  as  it  should  be  brought 
to  the  cognizance  of  the  courts.  But  in  the  act  in  question 
nothing  is  perceived  which  appears  to  lend  countenance  to  the 
formation  of  such  a  contract,  and  as  has  heen  before  re- 
marked, it  is  of  no  consequence  to  the  present  inquiry  what 
the  expectations  of  these  corporators  may  be.  This  statute,  in 
my  opinion,  does  not  warrant  any  contract  by  force  of  which 
the  corporation  shall  be  entitied  to  receive  anything  more 
than  a  fair  equivalent  for  the  work  and  money  expended;  and 
consequently  I  am  enable  to  hold  it  void  on  ihe  ground  above 
suggested,  that  it  permits  the  commissioners  to  agree  for  a 
payment  unlimited  in  extent,  and  in  excess  of  such  equivalent 
Nor  do  I  perceive  any  constitutional  objection  in  the  mode 
prescribed  by  which  the  company  is  authorized  to  condemn 
lands  necessary  for  the  successfiil  prosecution  of  the  under- 
taking. Such  mode  is  not  unlike  that  which  is  usually  found 
in  the  charters  of  railroad  companies,  and  appears  to  be  un- 
objectionable in  all  respects.  Much  was  said  on  the  argument 
with  regard  to  the  great  damage  which  many  of  the  land- 
owners would  suffer  in  consequence  of  the  works  and  embank- 
ments of  the  company  cutting  off  the  water-fronts  of  their 
lands,  and  the  consequent  loss  of  riparian  rights;  but  if  such 
rights  exist,  for  these  and  all  other  damages  of  a  similar  kind 
the  act  provides  full  compensation.  As  to  the  circumstances 
that  the  corporators  are  strangers,  and  uninterested  in  these 
lands;  that  no  oath  is  required  of  the  commissioners;  that  it 
will  be  difficult  for  these  officers  to  estimate  the  cost  of  the 
original  works  and  the  expense  of  maintaining  them;  and  a 
multitude  of  similar  incidents, — I  pass  by  without  comment* 
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for  they  obviously  relate  to  the.  j)olicy,  and  not  to  the 
of  the  law,  and  whatever  weight  they  may  have  been  entitled 
to  in  legislative  deliberations,  they  can  exert  no  influence 
whatever  over  the  decision  of  this  court. 

But  looking  more  closely  into  the  structure  and  effect  of 
this  statute,  there  appears  to  be  a  defect  which  seems  to  be 
both  radical  and  incurable,  and  which  must  prevent  its  judi- 
cial enforcement.  The  defect  alluded  to  is  this:  no  provision 
is  made  for  the  indemnification  of  the  owner  of  the  land  sub- 
jected to  the  operation  of  this  law  in  case  the  expense  of  the 
improvement  shall  exceed  the  benefits  which  shall  be  con- 
ferred. The  act  authorizes  the  entire  expense  of  drainage  to 
be  imposed  upon  the  lands,  whether  such  expense  falls  below 
or  rises  above  the  increase  in  value  which  may  accrue  to  the 
lands  by  reason  of  such  drainage.  In  other  words,  the  cost 
of  the  enterprise  is  to  be  imposed  as  a  burden  on  the  lands, 
even  though  a  full  equivalent  in  the  way  of  improvement  shall 
not  be  given  to  the  land-owner.  Thus  if  the  cost  of  drainage 
should  be  five  dollars  an  acre,  such  sum  is  to  be  assessed  on 
the  land^  although  such  land  may  not  be  benefited  more  than 
to  the  extent  of  three  dollars  an  acre.  The  statute  does  not 
require  that  the  apportionment  of  expense  shall  be  limited  as 
the  maximum  rate  by  the  increase  in  the  value  to  result  from 
the  improved  condition  of  the  land.  Now,  therefore,  it  seems 
to  me  obvious  that  if  this  scheme  be  carried  into  effect,  in  the 
event  of  an  excess  of  expenses  over  benefits,  private  property 
pro  tanto  will  be  taken  for  public  use  without  compensation. 
Where  lands  are  improved  by  legislative  action  on  the  ground 
of  public  utility,  the  cost  of  such  improvement,  it  has  been 
frequently  held,  may  to  a  certain  degree  be  imposed  on  the 
parties  who,  in  consequence  of  owning  lands  in  the  vicinity 
of  such  improvement,  receive  a  peculiar  advantage.  By  the 
operation  of  such  a  system,  it  is  not  considered  that  the  prop- 
erty of  the  individual,  or  any  part  of  it,  is  taken  from  him  for 
the  public  use,  because  he  is  compensated  in  the  enlianced 
value  of  such  property.  But  it  is  clear  this  principle  is  only 
applicable  when  the  benefit  is  commensurate  to  the  burden, — 
when  that  which  is  received  by  the  land-owner  is  equal  ox 
superior  in  value  to  the  sum  exacted;  for  if  the  sum  exacted 
be  in  excess,  then  to  that  extent  most  incontestably  private 
property  is  assumed  by  the  public.  Nor  as  to  this  excess  can 
it  be  successfully  maintained  that  such  imposition  is  legiti- 
mate as  an  exercise  of  the  power  of  taxation.    Such  an  imposi* 
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tkm  has  none  of  fhe  essential  characteristics  of  a  tax.  We  aie 
to  bear  in  mind  that  this  projected  improvement  is  to  be  re- 
garded as  one  in  which  the  public  has  an  interest;  the  owners 
of  these  waste  lands  have  a  special  concern  in  such  improTO- 
ment,  so  far  as  their  lands  will  be  in  a  peculiar  manner  bene- 
fited; beyond  this,  their  situation  is  the  same  as  that  of  the 
rest  of  the  community.  The  consideration  for  the  excess  of 
the  cost  of  the  improvement  over  the  enhancement  of  the 
property  within  the  operation  of  this  act  is  the  public  benefit; 
how,  then,  upon  any  principle  of  taxation,  can  this  portion  of 
the  expense  be  thrown  exclusively  upon  certain  individuals? 
The  expenditure  of  this  portion  of  the  cost  of  the  work  can 
only  be  justified  on  the  ground  of  benefit  to  the  public.  I  am 
aware  of  no  principle  which  will  permit  the  expenses  incurred 
in  conferring  such  benefit  upon  the  public  to  be  laid  in  the 
form  of  a  tax  upon  certain  persons  who  are  designated,  not 
indeed  by  name,  but  by  their  description  as  the  owners  of  cer- 
tain lands.  A  legislative  act  authorizing  the  building  of  a 
public  bridge,  and  directing  the  expenses  to  be  assessed  on  A, 
B,  and  C,  such  persons  not  being  in  any  way  peculiarly  bene- 
fited by  such  structure,  would  not  be  an  act  of  taxation,  but  a 
condemnation  of  so  much  of  the  money  of  the  persons  desig- 
nated to  a  public  use.  And  precisely  in  the  same  way  would 
an  exaction  of  the  cost  of  these  works  embraced  in  the  act  be- 
fore us,  so  far  as  such  cost  exceeded  the  benefit  to  the  lands 
improved,  be  an  assumption  of  the  money  of  a  few  individuals 
for  an  end  purely  public.  Nor  should  it  be  overlooked  that  if 
the  scheme  embraced  in  this  act  should  be  put  in  6peration, 
and  the  expenses  should  exceed  or  equal  the  value  of  the  land 
in  its  reclaimed  condition,  the  inevitable  result  would  be  that 
the  public  would  acquire  the  benefits  contemplated  by  the 
rescue  of  the  land  from  its  present  idleness,  but  the  owner  of 
the  land  would  lose  his  entire  property.  BiVery  consideration 
of  equity  stands  opposed  to  the  admission  of  such  a  rule  of 
taxation.  Nor  do  I  consider  it  any  answer  to  this  last  objec- 
tion to  suggest  that  there  is  no  probability  that  the  expenses 
of  this  improvement  will  equal  the  improved  value  of  the  land 
to  be  affected  by  it.  It  is  clear  that  the  cost  of  the  work,  and 
the  value  of  the  land  in  its  altered  condition,  are  not  easy 
of  estimation;  it  is  certain  many  enterprises  of  a  similar 
character  have  proved  abortive,  and  have  brought  great  losses 
upon  their  projectors;  and  it  is  enough,  th^^fore,  to  say  that 
the  property  owner  cannot  without  his  consent  be  made  a 
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party  in  the  hazards  of  such  an  enterpriae.  If  the  asBessment 
to  which  he  is  subjected  had  been  restricted  so  as  not  to  ex- 
ceed the  benefits  received  by  him,  he  would  have  run  no  risk, 
because  he  could  not  have  suffered  any  loss;  but  as  this  law 
is  framed,  his  land  may  be  taken  from  him  if  the  expenses  of 
the  project  require  the  sacrifice.  This,  as  has  been  already 
stated,  would  be  in  my  opinion  equivalent  to  a  condemnation 
of  the  land,  without  compensation,  for  the  public  benefit;  and 
as  this  may  result  from  the  natural  operation  of  the  statute,  I 
am  compeUed  to  conclude  that  it  is  unconstitutional  and  void. 

Thus  far,  this  subject  has  been  treated  on  general  princi- 
ples, and  the  deduction  which  has  been  drawn  rests  on  those 
ordinary  rules  of  justice  which  to  a  considerable  degree  form 
the  basis  of  the  social  compact;  but  the  result  in  this  way 
attained  has,  it  is  conceived,  the  great  weight  of  authority  in 
its  favor.  In  Matter  of  Canal  Streetj  11  Wend.  154,  Chief 
Justice  Savage,  referring  to  a  proceeding  to  open  a  street  in 
the  city  of  New  York,  says:  ''If  the  assessment  is  confirmed 
and  enforced,  the  owners  of  the  adjacent  property  must  pay 
beyond  the  enhanced  value  of  their  own  property,  and  all  such 
excess  is  private  property  taken  for  public  use  without  just 
compensation." 

The  following  adjudications  are  also  in  point  in  support  of 
the  doctrine  that  in  proceedings  to  effect  public  improvements 
the  assessment  of  expenses  on  the  property  in  the  locality  of 
such  improvement  must  not  exceed  the  value  of  the  benefit, 
conferred  upon  the  land-owner:  Matter  of  Fourth  Avenue,  3- 
Wend.  452;  MatUr  of  Albany  Street^  11  Id.  149  [25  Am.  Dec. 
618];  MatUr  of  WiUiam  and  Anthony  Street,  19  Id.  678;  Mat- 
ter of  Flaibueh  Avenue^  1  Barb.  286;  Nichols  v.  City  of  Bridge- 
port,  23  Conn.  204  [60  Am.  Dec.  636]. 

The  same  view  has  likewise,  I  think,  been  recognized  and 
approved  by  the  supreme  court  of  this  state.  In  State  v. 
Mayor  etc.  of  Newark,  27  N.  J.  L.  185,  two  questions  were  pre- 
sented; first  of  which  was,  whether  an  assessment  made  under 
the  charter  of  the  city  of  Newark  on  certain  houses  and  lots 
owned  by  the  New  Jersey  Railroad  and  Transportation  Com- 
pany, foic  their  share  of  the  expense  of  altering  and  widening  a 
street,  was  an  imposition  upon  the  company  within  the  mean- 
ing of  the  exemption  from  taxation  contained  in  their  act  of 
incorporation.  The  assessment  had  been  made,  as  required  by 
the  manidpal  charter,  among  the  owners  of  the  houses  and 
lots  intended  to  be  benefited  by  the  impcovement,  in  propor- 


tfon  to  the  sdyantage  Melr  had  acquired.  TMb  aBooaament 
was  held  legal.  In  the  opinion  <^  Chief  Jnstioe  Green,  same 
of  the  decisions  before  referred  to  are  cited  with  apparent 
satisfaction,  and  thp  doctrine  that  the  assessment  in  order  to 
be  legal  must  not  exceed  the  Talue  of  the  benefits  to  the  land- 
Owner  is  adopted.  '^The  theory/'  says  this  opinion,  ''upon 
which  snch  assessments  are  sustained  as  a  legitimate  exercise 
of  the  taxing  power  is,  that  the  party  assessed  is  locally  and 
peculiarly  benefited  oyer  and  above  the  ordinary  benefit  which 
as  one  of  the  community  he  reeeivee  in  all  public  improve- 
ments to  the  precise  extent  of  the  assessment  If  the  assess- 
ment made  upon  the  railroad  company  is  to  be  regarded  as 
an  exercise  of  the  power  of  taxation,  without  reference  to  the 
special  benefit  conferred  upon  the  company,  then  clearly  the 
assessment  is  illegal."  And  in  the  same  case,  Mr.  Justice 
Elmer,  laying  down  the  same  rule,  cites  and  places  himself 
upon  a  similar  train  of  authorities.  "In  the  case  of  Canal 
Bank  y.  Mayor  of  Albany ,  9  Wend.  244,  and  in  Matter  e/  AU 
bany  Street^  11  Id.  151  [25  Am.  Dec.  618],  the  supreme  court 
of  New  York" — such  is  his  language — **  treat  an  assessment 
of  property  benefited  by  an  improyement  made  for  the  public 
use  as  a  taking  of  property  for  public  use,  and  hold  that  the 
amount  assessed  must  not  exceed  the  benefit  actually  receiyed." 
It  will  be  obseryed,  therefore,  that  the  principle  up<m  which 
State  y.  Mayor  etc.  of  Newark^  27  N.  J.  L.  186,  and  the  other 
cases  referred  to  are  founded  is  the  same  which  has  been 
taken  as  the  guide  in  the  present  inyestigation*  That  princi- 
ple is  one  of  great  importance;  for  if  the  burdens  of  the  com- 
munity can  be  thrown  upon  a  small  class  whose  position  is 
not  peculiar  or  different  from  that  of  the  rest  of  the  people, 
there  can  be  no  security  for  priyate  possessions.  To  permit 
indiyiduals  to  be  taxed  to  pay  for  a  public  improyement  to 
the  extent  of  the  peculiar  benefit  which  they  receiye  from  such 
improyement  is  not  unjust  or  inequitable;  but  any  exaction 
beyond  this  exclusiyely  fix>m  such  indiyiduals  is  an  act  which 
inyolyes  the  ability  on  the  part  of  the  community  to  confiscate 
for  its  own  purposes  the  property  of  the  citisen.  Such  power 
has  not  by  the  constitution  of  this  state  been  placed  in  the 
hands  of  the  legislature;  and  as  the  act  in  question  has  in  the 
particular  adyerted  to  exercised  such  power,  it  is  in  my  opin- 
ion yoid. 

Before  closing  this  subject,  it  should  be  remariced  that  this 
case,  with  regard  to  the  grounds  on  which  it  tests,  is  to  be  dis* 
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tmgUMhed  from  that  elasa  of  piooeedings  by  whioh  meadows 
and  oiber  lands  are  drained  on  the  application  of  the  land*> 
owners  themselves.  In  the  present  mstance,  the  state  is  the 
sole  actor,  and  public  necessity  or  convenience  is  the  only 
justification  of  her  intervention.  But  the  regulations  estab* 
lished  by  the  legislative  power,  whereby  the  owners  of  meadow 
lands  are  compelled  to  submit  to  an  equal  burden  of  the  ex- 
pense incurred  in  their  improvement,  are  rules  of  police  of  the 
same  character  as  provisions  concerning  party-walls  and  par- 
tition fences.  To  these  cases,  theiefbrey  the  principle  upon 
which  the  decision  of  the  present  case  rests  is  not  to  be  ex- 
tended. 
The  decree  of  the  chancellor  should  be  sustained* 

The  decree  was  affirmed  by  the  following  vote: — 

For  affirmance,  Beasley,  C.  J.,  and  Bedlb,  Clemsst^  Dai^ 
RiHPLE,  Depue,  Elmer,  Fobt,  Eennxdt,  Vbxdxnbuboh, 
Wales,  and  Woodhull,  J  J., — 11. 

For  reversal,  none. 


Statb»  as  PoBnov  of  m  Ihhxremt  SovBanoBTr,  htm  the  power  to«p- 
propriate  private  property  to  pablio  uae,  where  the  public  neceuitj  or  ntility 
requires  it^  upon  eecnring  to  the  perty  whose  properly  is  taken  a  Just  oom* 
pensatum  for  any  injury  he  may  sostain:  Alexcmder  ▼.  Jf<sifor,  46  Am.  Dae. 
630,  and  note;  Broum  ▼.  BeaUy,  69  Id.  3S9,  and  note. 

RxoHT  OF  EiONiNT  DoMADT  AND  OF  TAXATION  may  be  exercised  for  the 
construction  of  works  of  public  use  and  benefit;  and  the  drainage  of  poods 
end  marshes  is  such  use:  Andermm  ▼.  Kerm  Drahung  Cx,  77  Am.  Dea  63^ 
and  note  66. 

LsoiSLATirBS  Z8  SoLB  JuDOX  OF  ExPEDisMOT  of  the  ezorcise  of  the  ri|^ 
of  eminent  domain  for  the  purpose  of  making  public  improvements:  Varidt  ▼• 
8nM,2SAm.  Dea  il7,  and  note  423. 

B»ui;iiNo  AND  Pbouliab  BxNKFim^  to  what  extent  may  be  set  off 
against  value  of  property  taken  for  public  use  in  the  exercise  of  the  right  of 
eminent  domain:  Symonda  v.  Cfmdnnaii,  45  Am.  Dea  629,  and  extended  note 
532;  .^icAobv.  C%c/^rK^]f«poyi,60Id.636,  andnote648;  Brmonr.Beiaty^ 
69  Id.  389,  and  note;  Wimma  etc  B.  B,  Co.  v.  WaJdnm,  88  Id.  lOa 

PowxB  TO  Assaas  Oosis  and  Bzpknsxs  of  public  improvements  on  pro^ 
erty  peculiarly  benefited  is  limited  in  amount  to  the  extent  of  the  benefit 
conferred,  and  any  assessment  beyond  that  limit  is  illegal  and  void,  as  a 
taking  fro  tatUo  of  private  property  for  public  use  without  compensationt 
State  V.  Jeraey  (%,  36  N.  J.  L.  67;  8taU  v.  FuOer,  84  Id.  229;  State  v.  {% 
qf  Newark,  34  Id.  2i2;  State  v.  Ma^or  etc.  qf  ffoboken,  36  Id.  293;  ffoweU  v. 
Am  Ca  JZooef  ^oofd;  32  N.  J.  Eq.  676;  ifiTftils  v.  ^Vi&r,  89  N.  J.  L.  581;  SMe 
V.  iff^or  cfc.  i/ Newark,  37  Id.  422;  Kean  v.  Drigge  Draktage  Co.,  45  Id.  94^ 
96;  OkambeMbi^r.  OU^f/OkoOaMi,  84 Ohio 8t  561,  aU  dting  «lie  principal 
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LMiaiiATumB  MAT  EziBcin  Fd>wn  or  Bmnirr  Doiuzir  and  ta»»tk» 
for  Um  pnipoM  of  draining  and  reclaiming  marsh  or  iiieailuiw  laada  for  tha 
public  benefit:  8iaUr.Bk£,9lilX.  J.  L.  447;  8.  O.,  36  Id.  211;  Inre  Lamer 
CfuOKam  and  Littie  Fails,  86  Id.  601;  In  rt  Drainage  along  Peqneti  River,  80 
III.  434;  S.  0.»  41  Id.  178;  KaHanal  Doeh  R,  R.  Co,  ▼.  Central  R.  R,  Co,,  32 
N.  J.  Eq.  763.  And  it  is  within  the  power  of  the  legislatare  to  determine 
whether  the  enterprise  or  improrement  is  of  sneh  public  utility  as  to  justify 
a  resort  to  the  ezerdse  of  the  right  of  eminent  domain  and  taxation,  and  this 
independent  of  judicial  renew  or  interference:  Id.  764;  OSmfral  S.  R.  Co, 
T.  Pennayhania  R.  R.  Co.,  31  Id.  487;  Black  t.  Dektware  and  RarUan  Canai 
Co.,  24  Id.  469,  all  dting  the  principal  case. 

Whkbb  LioxiLATirBS  UAB  Oboasumd  BncuMs  BoDT  OcttPOBATB  to  pe^ 
form  a  specific  public  work«  the  cost  of  which  is  to  be  raised  in  a  manner 
exyressly  pointed  oat^  which  is  unconstitQtional,  and  no  other  lawfol  means 
for  paying  the  expenses  exists^  the  rif^t  of  the  corpcmtioii  to  act  fails,  and 
its  proceedingi  will  be  annnllsds  Knm  ▼.  I>rigg»  Drainage  Ckp  46  N.  J.  L  66^ 
citing  the  principal  case. 
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Paul  v.  Smith. 
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AavBHATiD  Hon-— 8C4TII1B  or  LiifirAiiDii&— WlMnattlMliBM* 
kmy  BoU  wm  muds  it  wm  antadatod  a  nimibar  of  yaan  bj  tba 
OMBt  of  tba  partia%  the  itatata  of  limitationa  bagma  to  nm  agaiiiat  it 
from  the  tiaa  it  oomaa  dua  by  its  taraa.  and  not  from  tbo  tuna  it 


Tbb  opmion  states  the  case.  Judgment  went  far  plaintiff 
in  the  ooort  below. 

A.  Voorhee9\  far  the  defendant 
/.  P.  Jaekwmj  for  the  plaintiff. 

By  Court,  EucxBy  J.  This  is  a  case  certified  from  the  dr* 
eoit  court  of  the  county  of  Essex,  in  which  court  a  verdict  was 
rendered  for  the  plaintiff,  and  a  rule  to  show  cause  why  thero 
should  not  be  a  new  trial  was  allowed,  for  an  advisory  opinion 
whether  upon  the  case  as  proved  the  plaintiff  was  entitled  to 
the  verdict.  The  action  was  upon  a  promissory  note  made 
September  1, 1861,  and  dated  September  1, 1856,  whereby  the 
defendant  promised  to  pay  a  sum  of  money  to  the  order  of  the 
plaintiff  three  months  after  the  date.  More  than  six  years  hav* 
iug  elapsed  from  the  time  the  note  became  due  according  to 
its  terms  to  the  commencement  of  the  action,  the  question  to 
be  decided  is,  whether  the  statute  of  limitations  was  a  good 
bar. 

It  appeared  that  some  time  in  the  year  1865  the  defendant 
bad  given  his  note  to  the  firm  of  Boyd  and  Paul  far  money 
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due  them,  and  Bojd  having  died,  and  nearly  aiz  yean  having 
elapsed,  the  attorney  who  held  the  note  called  on  him  to  giye 
a  new  note,  or  to  make  a  payment  or  an  acknowledgment  of 
the  debt,  so  as  to  prevent  the  note  from  being  outlawed.  The 
defendant  declined  making  a  payment  or  a  general  acknowl- 
edgment of  the  debt,  but  on  the  first  day  of  September,  1861, 
agreed  to  give  the  note  in  question,  dated  as  it  is,  which  was 
accepted,  and  the  old  note  canceled. 

There' «an  be*  no  doubt  that  the  true  time  when  a  note  was 
made  may  be  shown  if  it  was  wrongly  dated  by  firaud  or  mis- 
take. A  note  takes  effect  only  fiK>m  its  delivery,  but  if  deliv- 
ered after  its  date,  it  is  then  good  by  relation,  and  takes  effect 
from  its  date:  Powell  v.  WaterSf  8  Cow.  670.  A  note  may  be 
antedated  or  post-dated,  and  in  both  cases  is  valid  if  no  stet- 
ute  exists  to  the  contrary;  and  where  the  purposes  of  justice 
require  it,  the  real  date  may  be  inquired  into,  and  effect  given 
to  the  instrument:  Story  on  Promissory  Notes,  sec.  48.  The 
note  in  question  was  due  immediately  after  ite  delivery.  It 
was  not  antedated  by  mistake,  or  for  any  unlawful  purpoiae, 
but  to  carry  into  effect  the  object  of  the  parties.  To  alter  the 
date,  or  to  give  it  a  legal  effect  different  finmi  that  expressed 
on  its  face,  is  not  required  for  the  purposes  of  justice,  but 
would  be  to  make  a  new  bargain  for  the  parties,  and  thus  to 
do  injustice.  The  consideration  was  the  debt  originally  due 
to  Boyd  and  Paul,  and  the  substance  of  the  transaction  dis- 
closed by  the  evidence  was,  that  by  giving  a  new  note  dated 
about  a  year  later  than  that  originally  made,  the  defendant 
promised  to  pay  the  debt,  and  remains  liable  to  an  action  six 
years  from  the  time  the  new  note  became  due,  but  not  longer. 
The  case  thus  comes  within  the  established  rule  that  the 
acknowledgment  of  a  debt,  if  accompanied  by  a  promise  to 
pay  conditionally,  is  of  no  avail  unless  the  conditions  to  which 
the  promise  is  subjected  by  the  defendant  is  complied  with,  or 
the  event  has  happened  upon  which  the  promise  depends.  In 
my  opinion,  the  stetute  x>f  limitations  is  a  good  bar  to  the  ac- 
tion, and  the  circuit  court  should  be  advised  to  order  a  new 
trial,  the  costs  to  abide  the  event. 


Mh.  1M7.]  SxAn  «•  Dokaxmov.  MB 

Statb  t;.  Donaldson. 

n  TBOOM,  lAL] 

fktmnMAor.  -—It  !•  an  indioUbla  ooupizMj  for  m  number  of  emplojeet  t» 
combina  togetlier  to  oompel  their  employer  to  dkbharge  eertun  ol  their 
fellow-WQitoiea  upon  pain  of  their  quitting  hie  employment  in  m  body 
and  by  a  eimnltaoeoiia  act 

CamnmAor,  — ConapiiBoy  to  defitand  oihen  of  their  property  may  in  itielf 
eonetitiite  an  indictable  offense,  though  the  aet  done  or  propoeed  to  be 
done  in  porsnanoe  of  the  conspiracy  is  not  in  itself  indictable;  the  pur- 
pose designed  to  be  accomplished  becomes  pnnitiTe  solely  from  the  fact 
of  the  existence  of  a  confederacy  to  e£Ebcl  each  poipose. 

CoomPiRAOT,  — A  combination  will  become  an  indictable  conspiracy  when- 
erer  the  end  propoeed  or  the  means  to  be  employed  are  of  a  highly 
oriminal  character;  or  where  they  are  such  as  indicate  great  malice  in 
the  confederates;  or  where  deceit  is  to  be  need,  the  object  in  view  being 
onlawfal;  or  where  the  confederacy,  having  no  lawfol  aim,  tends  simply 
to  the  uppiessinn  of  indiTidvals. 

« 

Motion  to  quash  an  indictment  charging  a  conspiracy,  ths 
nature  of  which  will  appear  from  the  opinion. 

T.  N.  McCarUtj  for  the  motion* 
O.  ParkeVf  for  the  state. 

By  Coort,  Bxasley,  C.  J.  There  is  perhaps  no  crime  an 
exact  definition  of  wUch  it  is  more  difficult  to  give  than  the 
offense  of  conspiracy.  That  a  combination  of  persons  to  effect 
an  end,  itself  of  an  indictable  nature,  will  constitute  this 
crime  is  clear;  nor  is  there  any  more  doubt  that,  though  the 
purpose  the  confederacy  is  designed  to  accomplish  be  not 
.criminal,  yet  if  the  means  adopted  be  of  an  indictable  char- 
acter, this  offense  is  likewise  committed.  Thus  far  the  limits 
jure  clearly  defined,  and  embrace  without  exception  all  cases 
which  fall  within  them.  But  when  we  proceed  one  step  be- 
yond the  lines  thus  marked  out,  the  cases  which  have  been 
adjudged  to  be  conspiracies  appear  to  stand  apart  by  them- 
selves,  and  are  devoid  of  that  analogy  to  each  other  which 
would  render  them  susceptible  of  classification.  It  is  certain, 
however,  that  there  are  a  number  of  cases  in  which  neither 
the  purpose  intended  to  be  accomplished  nor  the  means  de- 
signed to  be  used  were  criminal,  which  have  been  regarded  to 
be  indictable  conspiracies.  And  yet  it  is  obvious  that  in  the 
nature  of  things  it  cannot  be  every  collusion  between  two  or 
more  persons  to  do  an  unlawful  act  or  an  indifferent  act  by 
unlawful  means  which  will  constitute  an  offense  of  a  public 
natoze;  for  if  this  were  so,  a  lajrge  portion  of  the  transactions 
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which  in  the  ordinary  course  of  litigation  between  party  and 
party  comes  before  the  courts  would  assume  a  criminal  aspect, 
in  which  the  state  would  haye  an  interest  Indeed,  I  think  it 
may  be  said  that  there  are  comparatively  but  few  cases  of 
combinations  in  which  indictability  does  not  attach,  either  to 
the  end  in  view  or  to  the  instrumentalities  devised,  which  are 
punishable  by  a  public  prosecution.  It  is  true  that,  running 
to  an  extreme,  in  the  case  of  State  v.  Rickey,  9  N.  J.  L.  293, 
Mr.  Justice  Ford  insisted  that  up  to  his  day  there  was  but  a 
single  case  extant — that  of  Rex  v.  Capey  1  Strange,  144 — 
which  held  that  an  indictment  for  a  conspiracy  would  lie  for 
a  combination  of  two  or  more  to  commit  a  private  injury 
which  was  not  a  public  wrong;  and  he  further  insisted  that 
the  case  referred  to  was  erroneously  decided;  but  Mr.  Justice 
Ryerson  did  not,  as  is  evident  from  the  grounds  upon  which 
he  rests  his  judgment,  concur  in  that  view;  and  the  course  of 
reasoning  adopted  by  Mr.  Justice  Ford  is  now  very  generally 
admitted  to  be  fallacious.  In  the  case  of  State  v.  Nortanf  28 
N.  J.  L.  44,  the  view  of  the  law  expressed  by  Mr.  Justice  Ford 
is  disapproved  of,  and  Chief  Justice  Green,  in  stating  his  con- 
elusion  after  an  examination  of  the  subject,  remarks:  "The 
great  weight  of  authority,  the  acyudged  cases  no  less  than 
the  most  approved  elementary  writers,  sustain  the  podtion 
that  a  conspiracy  to  defraud  individuals  or  a  corporation  of 
their  property  may  in  itself  constitute  an  indictable  ofifense, 
though  the  act  done  or  proposed  to  be  done  in  pursuance  of 
the  conspiracy  be  not  in  itself  indictable.'' 

The  rule  of  law  thus  enunciated  appears  to  me  to  be  the 
correct  one.  There  are  a  number  of  cases  which  cannot  be 
sustained  upon  any  other  doctrine.  To  this  class  belongs  the 
decision  that  it  was  a  conspiracy  to  induce  a  young  female  by 
false  representations  to  leave  the  protection  of  the  house  of  her 
parent  in  order  to  facilitate  her  prostitution:  Rex  v.  Lard  Qtey^ 
3  Hargrave's  State  Trials,  619;  Rex  v.  Dekwd,  8  Burr.  1434. 
So  a  conspiracy  to  impoverish  a  tailor,  and  prevent  him  by 
indirect  means  from  carrying  on  his  trade:  King  v.  Ecdee^  8 
Doug.  337;  so  a  conspiracy  to  marry  paupers,  with  a  view  to 
charge  one  parish  and  exonerate  another:  Rex  v.  Tarrant^  4 
^Burr.  2106;  or  to  charge  a  man  with  being  the  father  of  a 
bastard:  Rex  v.  Armetrong^  1  Vent  804;  Rex  v.  Kiwberty^  1 
Lev.  62;  Rex  v.  Tiwherieyy  Sid.  68;  or  a  combination  to  im- 
poverish a  class  of  persons:  Rex  v.  Sterling^  1  Lev.  125;  S.  C, 
Sid.  174.    These  are  all  cases,  it  will  be  noticed,  hi  which  the 
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act  which  Ibnned  the  foundation  of  the  indictment  woold  not 
in  law  have  oonstitated  a  crime  if  snch  act  had  been  done  by 
an  individual,  the  combination  being  alone  the  quality  of  the 
transactions  which  made  them  respectively  indictable. 

I  conclude,  then,  that  there  is  no  uncertainty  in  this  legal 
topic  to  this  extent  in  addition  to  the  principles  before  adverted 
to,  that  cases  may  occur  in  which  the  purpose  designed  to  be 
accomplished  becomes  punitive  as  a  public  offense  solely  from 
the  fact  of  the  existence  of  a  confederacy  to  effect  such  pur- 
pose. It  is  certainly  not  to  be  denied,  however,  that  great, 
practical  difficulty  is  experienced  whenever  any  attempt  is 
made  to  lay  down  any  general  rules  by  which  to  discriminate 
that  class  of  combinations  which  becomes  thus  punishable 
from  those  which  are  to  be  regarded  in  their  results  as  mere 
civil  injuries,  remedial  by  private  suit.  It  may  be  safely  said, 
nevertheless,  that  a  combination  will  be  an  indictable  con- 
spiracy whenever  the  end  proposed  or  the  means  to  be  em- 
ployed are  of  a  highly  criminal  character;  or  where  they  are 
such  as  indicate  great  malice  in  the  confederates;  or  where 
deceit  is  to  be  used,  the  object  in  view  being  unlawful;  or 
where  the  confederacy,  having  no  lawful  aim,  tends  simply  to 
the  oppression  of  individuals.  A  carefhl  anidysis  of  the  cases 
which  have  been  heretofore  adjudged  will  reveal  the  presence 
of  one  or  more  of  the  qualities  here  enumerated;  to  this  extent, 
therefore,  they  may  be  relied  on  as  safe  criteria  whereby  to 
test  new  emergencies  as  they  may  be  presented  for  adjudica- 
tion. 

In  view,  then,  of  tiiese  general  deductions,  and  guided  by 
the  decisions  above  cited,  let  us  turn  our  attention  to  the  par- 
ticular indictment  now  before  us. 

The  substantial  offense  charged  is,  that  the  defendants  com- 
bined to  compel  their  employer  to  discharge  certain  of  their 
fellow-workmen,  the  means  adopted  to  enforce  this  concession 
being  an  announced  determination  to  quit  their  employment 
in  a  body  and  by  a  simultaneous  act.  On  the  argument 
before  this  court,  counsel  in  behalf  of  the  state  endeavored  to 
sustain  the  indictability  of  this  charge  on  the  plea  that  the 
thing  thus  agreed  to  be  done  was  an  injury  to  trade,  and  con- 
sequently came  within  the  express  language  of  the  statute  on 
the  subject  of  conspiracy:  Nixon's  Digest,  187,  sec.  61.  But 
I  cannot  concur  in  this  view.  An  act  to  fall  within  this  pro* 
vision  must  be  one  which  with  directness  inflicts  an  injury  on 
trade,  as,  for  example,  a  combination  to  depress  any  branch  of 
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trade  by  fiilae  nimonu  But  in  the  case  befdre  Qs,  the  ad 
charged,  if  it  could  be  said  to  injure  trade  at  all,  did  so  not 
proximately,  but  remotely.  It  is  true  that  at  a  for  remove 
an  injury  to  an  individual  manufacturer  may  affect  trade  in- 
juriously; but  in  the  same  sense  so  it  is  true  will  an  injury 
inflicted  on  a  consumer  of  manu£Ekctured  articles.  But  it  is 
not  this  undesigned  and  incidental  damage  which  is  embraced 
within  the  statutory  denunciation.  On  this  account,  I  think 
the  indictment  does  not  present  an  affair  which  can  be  com- 
prehended by  the  clause  of  the  act  which  in  this  respect  was 
relied  on.  But  as  it  has  already  been  decided  by  this  court 
that  the  statute  in  question  has  not  superseded  the  common 
law  with  regard  to  the  crime  of  conspiracy  {State  v.  Nortati^ 
23  N.  J.  L.  40),  the  question  still  remains  to  be  resolved 
whether  the  facts  charged  on  this  record  do  not  constitute 
such  crime  upon  general  principles. . 

It  appears  to  me  that  it  is  not  to  be  denied  that  the  alleged 
aim  of  this  combination  was  unlawful;  the  effort  was  to  dictate 
to  this  employer  whom  he  should  discharge  from  his  employ. 
This  was  an  unwarrantable  interference  with  the  conduct  of 
his  business,  and  it  seems  impossible  that  such  acts  should 
not  be  in  their  usual  effects  highly  injurious.  How  far  is  this 
mode  of  dictation  to  be  held  lawful?  If  the  manufacturer  can 
be  compelled  in  this  way  to  discharge  two  or  more  hands,  he 
can  by  similar  means  be  coerced  to  retain  such  workmen  as 
the  conspirators  may  choose  to  designate.  So  his  custom^i 
may  be  proscribed,  and  his  business  in  other  respects  con- 
trolled. I  cannot  regard  such  a  course  of  conduct  as  lawfiiL 
It  is  no  answer  to  the  above  considerations  to  say  that  the 
employer  is  not  compelled  iko  submit  to  the  demand  of  his  em- 
ployees; that  the  penalty  of  refusal  is  simply  that  they  will 
leave  his  service.  There  is  this  coercion:  the  men  agree  to 
leave  simultaneously,  in  large  numbers  and  by  preconcerted 
action.  We  cannot  close  our  eyes  to  the  fact  that  the  threat  of 
workmen  to  quit  the  manufacturer  under  these  circumstances 
is  equivalent  to  a  threat  that  unless  he  yield  to  their  unjustifi- 
able demand  they  will  derange  his  business,  and  thus  cast  a 
heavy  loss  upon  him.  The  workmen  who  make  this  threat 
understand  it  in  this  sense,  and  so  does  their  employer.  In 
such  a  condition  of  affairs,  it  is  idle  to  suggest  that  the  manu- 
facturer is  firee  to  reject  the  terms  which  the  confederates  ofler. 
In  the  natural  position  of  things,  each  man  acting  as  an  indi- 
vidual, there  would  be  no  coeroion.  If  a  single  empk>yee  should 
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demand  the  diseharge  of  a  oo-employee,  the  empkyer  would 
retain  his  freedom;  for  he  coold  entertain  or  lepel  the  reqnin* 
tion  without  embarrassment  to  his  ooncems.  But  in  the  pree* 
ence  of  a  ooalition  of  his  employees,  it  would  be  but  a  waste 
of  time  to  pause  to  prove  that  in  most  cases  he  must  submit, 
under  pain  of  often  the  most  ruinous  losses,  to  the  conditions 
imposed  on  his  necessities.  It  is  difficult  to  believe  that  a 
right  exists  in  law,  which  we  can  scarcely  conceive  can  pro* 
duce,  in  any  posture  of  afifairs,  other  than  injurious  results. 
It  is  simply  the  right  of  workmen,  by  concert  of  action,  and 
by  taking  advantage  of  their  position,  to  control  the  business 
of  another.  I  am  unwilling  to  hold  that  a  right  which  cannot 
hi  any  event  be  advantageous  to  the  employee,  and  which 
must  be  always  hurtful  to  the  employer,  exists  in  law.  In 
my  opinion,  this  indictment  sufficiently  shows  that  the  force 
of  the  confederates  was  brought  to  bear  upon  their  employer 
for  the  purpose  of  oppression  and  mischief,  and  that  this 
amounts  to  a  conspiracy. 

I  also  think  this  result  is  sustained  by  all  the  judicial  opin- 
ion which  has  heretofore  been  expressed  on  this  point.  In 
substance,  the  indictment  in  this  case  is  similar  to  that  in  Rex 
V.  Fergvson,  2  Stark.  489.  Nor  were  the  circumstances  unlike; 
for  in  the  reported  case,  the  defendants  were  charged  at  com- 
mon law  with  combining  to  quit  and  turn  out  from  their 
employment  in  order  to  prevent  their  employer  from  taking 
apprentices;  and  although  the  case  after  trial  and  conviction 
was  mooted  in  the  king's  bench  on  points  of  evidence,  no 
doubt  was  suggested  as  to  the  indictable  nature  of  the  offense, 
and  the  defendants  were  accordingly  fined  and  imprisoned. 
So  in  Rex  v.  Bykerdike,  1  Macl.  &  R.  179,  the  same  doctrine 
was  maintained.  The  indictment  charged  that  the  defendant 
with  others  conspired  to  prevent  certain  hands  from  working  in 
the  colliery,  and  the  evidence  showed  that  the  body  of  the  men 
met  and  agreed  upon  a  letter,  addressed  to  their  employer,  to 
the  effect  that  all  the  workmen  would  strike  in  fourteen  days 
unless  the  obnoxious  men  were  discharged  from  the  colliery; 
and  Patterson,  J.,  held  that  these  workmen  had  no  right  to 
meet  and  combine  for  the  purpose  of  dictating  to  the  master 
whom  he  should  employ,  and  that  this  compulsion  was  clearly 
illegal.  These  two  cases,  it  will  be  observed,  sustain  with  en- 
tire aptness  the  opinion  above  expressed,  and  I  have  not  found 
any  of  an  opposite,  tendency.  As  to  the  case  of  Commonwealth 
V.  flune,  4  Met.  Ill  [38  Am.  Dec.  346],  it  is  clearly  distinguish- 
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able,  and  I  ooncur  entirely  as  well  with  the  principles  em- 
bodied in  the  opinion  which  was  read  in  the  case  as  in  the 
result  which  was  attained.    The  foundation  of  the  indictment 
in  that  case  was  the  formation  of  a  club  by  journeymen  boot- 
makers, one  of  the  regulations  of  which  was  that  no  person 
belonging  to  it  should  work  for  any  master  workmen  who 
should  employ  any  jl>umeyman  or  other  workman  who  should 
not  be  a  member  of  such  club.    Such  a  combination  does  not 
appear  to  possess  any  feature  of  illegality,  for  the  law  will  not 
intend  without  proof  that  it  was  formed  for  the  accomplish- 
ment of  any  illegal  end.    ''Such  an  association,"  says  Chief 
Justice  Shaw  in  his  opinion,  ''might  be  used  to  afford  each 
other  assistance  in  times  of  poverty,  sickness,  and  distress,  or 
to  raise  their  intellectual,  moral,  or  social  condition,  or  to  make 
improvements  in  their  art,  or  for  other  purposes."    The  force 
of  this  association  was  not  concentrated  with  a  view  to  be 
exerted  to  oppress  any  individual,  and  it  was  consequently 
entirely  unlike  the  case  of  men  who  take  advantage  of  their 
position  to  use  the  power  by  a  concert  of  action  which  such 
position  gives  them  to  compel  their  employer  to  a  certain  line 
of  conduct.    The  object  of  the  club  was  to  establish  a  general 
rule  for  the  regulation  of  its  members;  but  the  object  of  the 
combination  in  the  case  now  before  this  court  was  to  occasion 
a  particular  result  which  was  mischievous,  and  by  means  which 
were  oppressive.    The  two  cases  are  not  parallel,  and  must  be 
governed  by  entirely  different  considerations. 
The  motion  to  quash  should  not  prevail. 


C058PIBACT.  —  Influence  upon  aooiety  determines  whether  it  is  criminal 
conspiracy  to  combine  to  accomplish  an  act,  and  not  whether  the  act  itself  is 
criminally  punishable:  Smith  v.  Peopbs,  76  Am.  Dec.  780.  In  the  note  to  this 
case,  the  legal  principles  applied  in  the  principal  case  are  discussed.  When 
the  act  agreed  to  be  accomplished  is  not  in  itself  unlawful,  the  facts  consti- 
tuting it  must  be  set  out:  Alderman  ▼.  People,  69  Id.  321,  and  note. 

Conspiracy  to  do  an  act  which  would  be  innocent  if  done  by  an  individual 
may  be  indictable  if  the  act  amounts  to  a  private  wrong  or  a  public  mischief: 
Mufflin  v.  CommomoeaUh,  40  Am.  Dea  627;  CommowweaUh  y.  HwU,  88  Id. 
346;  see  generally,  upon  this  subject,  CemmonnoeaUh  v.  AuAimhh  48  Id.  506| 
auue  ▼.  McNaJO^,  66  Id.  660;  SiaU  ▼.  Murphy,  41  Id.  79. 

A  Tsry  full  disooasion  of  the  law  of  coospirat^  is  had  in  PeopU  t.  Aek^ 
mrde^  61  Am.  Deo.  76,  and  extensiTe  note  thereto^  reviewing  the  entire  sub- 
ject. 

Tmi  paimsPAL  OAn  n  oeibd  and  itsdootrinea  afflnMd  in  BMi^'w,  (M^ 
IS  N.  J.  L.  804;  and  AofsT.  H^M^  IS  Id.  206. 
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Law  V.  Stokbs. 

[t  YiOOM,  Ma] 

▲onrr  EimxnnD  lo  Masb  CUlb^  ajtd  Sbujho  oir  Obmdo,  n  iror  Av* 
thobihd  Sdboiqvsiitlt  to  OoLLBcnr  Pbioi  nr  Nami  of  his  prinoipili 
and  pftymoit  to  him  will  not  diachaige  the  purchaaer  imlen  he  out  show 
■ome  Mithority  in  the  agent,  other  than  that  neoeasarily  implied  in  a 
mere  power  to  make  salea.  Snch  anthority  may  be  shown  hy  proof  thai 
he  had  snbh  power  expressly,  or  that  his  principal  held  him  oat  as  pes* 
sessingit. 

PftiNOiPAii  n  LiABLB  fOB  AoTB  ov  HO  AoKNT  Within  the  power  he  has 
aotnally  given  him,  and  also  in  regard  to  things  over  which  he  knowingly 
permits  him  to  assame  authority.  And  an  agent  who  has  power  to  do  a 
particolar  act  has  also  power  to  do  whatever  nsoally  belongs  to  the  do- 
ing  of  it,  or  is  necessary  to  its  performance,  i 

AVTHOUTT  ov  AaSHT  OANHOT  U   QUALXVIED  BT  SbOBBT   LiSTBUUnOHS  OV 

BU  Pbivcipal,  hob  Rmlaboxd  by  the  onanthorised  representatioos  of 
the  agent. 

Patmbnt  to  Salbsmah  oteb  Countsb,  OB  TO  AoBNT  Intburbd  witb 
PO88XS8ION  OV  Goods  with  nnrestricted  power  to  sell,  will  be  held  bind- 
ing npon  principal,  as  the  agent  is  invested  with  apparent  authority  te 
receive  such  payment 

Patmbnt  to  Aqbitt  No  Disobabob. — Plaintiff's  traveling  salesman  sold 
a  bill  of  goods  to  defendant  on  credit.  Plaintiff  forwarded  the  goods  to 
the  latter,  together  with  a  letter  and  bill  of  items,  npon  the  top  of  which 
was  printed  a  provision  that  payment  mnst  be  made  to  the  principal,  and 
that  salesmen  were  not  authorised  to  collect.  Defendant's  book-keeper 
received  the  bill,  but  the  printed  stipulation  was  not  read,  and  afterwards 
defendant,  at  his  own  place  of  business,  paid  the  agent  for  the  goods. 
Hdd,  that  this  did  not  discharge  the  debt  to  plaintift 


Thx  opinion  states  the  case. 

W.  8.  WhiUhead^  for  the  plaintiff 
T.  N,  MeCarter^  for  the  defendant 

By  Court,  Depue,  J.  The  plaintiff  brought  this  action  to 
recover  the  amount  of  a  bill  of  goods  sold  by  him  to  the  de- 
fendant. The  sale  and  delivery  of  the  goods  were  not  denied; 
and  the  only  question  in  controversy  at  the  trial  was  whether 
the  defendant  had  paid  for  them. 

The  plaintiff,  at  the  time  of  the  transaction,  was  an  importer 
of  earthen-ware,  doing  business  in  the  city  of  New  York,  and 
the  defendant  the  keeper  of  a  hotel  at  Long  Branch,  in  this 
state. 

On  the  5th  of  July,  1865,  the  defendant  purchased,  at  the 
the  store  of  the  plaintiff  in  New  York,  of  one  J.  B.  Sheriden,  a 
bill  of  earthen-ware,  amounting  to  the  sum  of  1820.87.  It 
appears  from  the  evidence  in  the  cause  that  Sheriden  WM 
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emplojed  by  the  plaintifir  to  sell  gooda  for  him,  wiihout  any 
salary,  for  a  oommission  on  his  sales.  The  goods  in  qnestion 
were  sold  on  a  credit,  and  were  to  be  paid  for  on  the  first  day 
of  the  next  August  The  goods  were  shipped  to  the  defend- 
ant on  the  sixth  day  of  July,  1865;  and  on  the  same  day  the 
plaintiff  wrote  the  defendant  a  lettw,  of  which  the  fdUowing 
is  a  copy:  — 

''  Mb.  W.  STOKBSy  Long  Branch. 

^^Dear  Sivj — I  beg  to  hand  you  bill  of  ware  purchased  bj 
you,  and  duly  forwarded  as  per  direction.  I  trust  you  will 
find  all  satis&ctory.    Please  remit  amount  direct  to  me. 

"  $320.87.  ,        Yours  truly, 

''Hbnbt  D.  Law. 
''August  1, 1866." 

Inclosed  with  the  letter  was  a  bill  of  the  goods,  in  the  name 
of  Henry  D.  Law  as  vendor,  in  the  heading  of  which  was 
printed  plainly  and  conspicuously,  in  red  letters,  ''All  remit- 
tances on  account,  or  in  settlement  of  bills,  must  be  made 
direct  to  the  principal;  salesmen  not  authorized  to  coUecf 
On  the  16th  of  August,  1865,  the  defendant  paid  Sheriden  for 
the  goods,  at  the  defendant's  hotel  at  Long  Branch,  and  took 
from  him  a  receipt  for  the  same,  signed,  ''  J.  B.  Sheriden,  for 
Henry  D.  Law."  Sheriden  never  paid  the  money  to  the  plain- 
tiff,  and  has  left  the  country. 

The  fact  of  this  payment  to  Sheriden  is  .not  disputed,  but 
the  plaintiff  insists  that  Sheriden  had  no  authority  to  collect 
the  money,  and  therefore  the  payment  to  him  is  no  discharge. 

Sheriden  was  a  mere  salesman  for  a  commission.  As  such, 
he  had  authority  to  sell  goods  on  credit,  but  not  to  discharge 
purchasers  from  debts  incurred  by  them  in  purchasing  goods 
through  him  of  the  plaintiff.  An  agent  employed  to  make 
sales,  and  selling  on  credit,  is  not  authorized  subsequently  to 
collect  the  price  in  the  name  of  the  principal,  and  payment  to 
him  will  not  discharge  the  purchaser,  imless  he  can  show 
some  authority  in  the  agent  other  than  that  necessarily  implied 
in  a  mere  power  to  make  sales:  Seiple  v.  Irwinj  30  Pa.  St.  513. 
Such  authority  may  be  shown  by  proof  either  that  the  agent 
was  expressly  authorized  to  receive  and  discharge  debts,  or 
that  he  was  held  out  by  his  principal  to  the  public,  or  to  the 
defendant,  as  having  such  authority. 

A  principal  is  bound  by  the  acts  of  his  agent  within  the 
authority  he  has  actually  given  him,  which  includes  not  only 
the  precise  act^which  he  expressly  authorizes  him  to  do,  but 
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also  whatever  usuany  belongs  to  the  doing  of  it,  or  ia  necea- 
aary  to  its  performance.  Beyond  that,  he  ia  liable  for  the 
acts  of  the  agent  within  the  appearance  of  authority  which 
the  principal  himself  knowingly  permits  the  agent  to  assume^ 
or  which  he  holds  the  agent  out  to  the  public  as  possessing. 
For  the  acts  of  his  agent,  within  his  express  authority,  the 
principal  is  liable,  because  the  act  of  the  agent  is  the  act  of 
the  principal.  For  the  acts  of  the  agent,  within  the  scope  of 
the  authority  he  holds  the  agent  out  as  having,  or  knowingly 
permits  him  to  assume,  the  principal  is  made  responsible; 
because  to  permit  him  to  dispute  the  authority  of  the  agent  in 
such  cases  would  be  to  enable  him  to  commit  a  fraud  upon 
innocent  persons.  In  whichever  way  the  liability  of  the  prin- 
cipal  is  established,  it  must  flow  from  the  act  of  the  principaL 
And  when  established,  it  cannot  on  the  one  hand  be  quali- 
fied by  the  secret  instructions  of  the  principal,  nor  on  the 
other  hand  be  enlarged  by  the  unauthorized  representationa 
of  the  agent.  These  principles  find  ample  illustrations  in  the 
elementary  books  and  in  decided  cases:  1  Parsons  on  Con- 
tracts, 44,  45;  2  Kent's  Com.  620,  621;  Mechanics'  Bank  v. 
New  York  &  N.  H.  R.  R.  Co.,  13  N.  Y.  632;  Farmers'  and 
Mechamc^  Bank  v.  Butchenf  and  Drovers^  Bank,  16  Id.  126 
[68  Am.  Dec.  678];  Story  on  Agency,  sec.  127;  Dtmning  v. 
Roberta,  35  Barb.  463;  Thurman  v.  Wells,  18  Id.  600;  1  Am. 
Lead.  Cas.,  4th  ed.,  567. 

Where  an  agent  is  intrusted  with  the  possession  of  goodSi 
with  an  unrestricted  power  to  sell  (Higgins  v.  Moore,  6  Bosw. 
344),  or  payments  are  made  over  the  counter  of  the  princi- 
pal's store  to  a  shopman  accustomed  to  receive  money  there 
for  his  employer  {Kaye  v.  Brett,  5  Ex.  269),  the  authority  to 
receive  payment  will  be  implied  in  favor  of  innocent  persons, 
because  the  principal  by  his  own  act  gives  to  the  agent  an 
apparent  authority  to  receive  such  payment.  But  if  the  prin- 
cipal forbids  such  payments,  and  requires  all  payments  to  be 
made  to  himself  personally,  or  to  a  cashier,  and  gives  a  cus- 
tomer notice  thereof,  the  customer  would  have  no  right  to  insist 
upon  the  apparent  rather  than  the  real  authority  of  the  agent. 

In  the  case  now  before  the  court,  Sberiden  had  not  the  pos- 
session of  the  goods.  The  sale  was  made  on  a  credit,  and  the 
payment  was  made  to  him,  not  over  the  plaintifif's  counter  at 
his  place  of  business,  but  at  the  defendant's  hoteL  In  moat 
respects,  the  case  ia  similar  to  that  of  Seiple  v.  Irwin,  supra^ 
where  the  payment  to  the  agent  was  not  sustained.    He  had 
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no  express  authority  to  collect  the  debt  in  qnestionf  nor 
there  any  evidence  that  the  plaintiff  held  him  oat  to  the  pab» 
lie  or  to  the  defendant  as  having  such  authority.  The  letter 
of  the  plaintiff  expressly  directs  that  the  money  for  this  bill 
should  be  remitted  directly  to  him.  That  letter,  it  is  said, 
was  never  received  by  ^he  defendant  The  weight  of  the  evi- 
dence is,  that  that  letter  was  sent  and  was  received  before  the 
payment  was  made  to  Sheriden.  But  independent  of  that, 
the  evidence  on  the  part  of  the  defendant  shows  that  the  bill, 
which  was  produced  by  him  at  the  trial,  was  received  before 
the  goods  were  unpacked,  and  that  his  son,  who  was  his  book- 
keeper, and  had  charge  of  receiving  those  goods,  ticked  off 
the  goods  on  the  bill,  and  told  the  defendant  that  it  was  cor- 
rect 

The  defendant  testified  that  he  never  saw  the  bill  until 
after  the  payment  was  made  to  Sheriden,  and  the  son  says 
that  he  did  not  read  the  heading  of  the  bill, — that  he  had 
not  time  to  do  it  The  plaintiff  did  all  that  prudence  and 
good  faith  required  of  him  to  prevent  the  defendant  fidling 
into  an  error  in  regard  to  the  authority  of  his  salesman.  Im- 
mediately upon  the  shipment  of  the  goods  he  wrote  the  letter 
to  the  defendant,  requiring  him  to  remit  direct  to  him,  and 
inclosed  in  it  the  bill  of  the  goods,  on  the  £&oe  of  which  was 
printed  a  notice  that  salesmen  were  not  authorized  to  collect 
That  bill,  at  least,  was  in  the  hands  of  the  defendant's  son, 
who  was  his  book-keeper,  and  authorized  to  pay  bills,  and  had 
charge  of  comparing  the  goods  with  the  bill,  and  who  was 
present  when  the  money  was  subsequently  paid  to  Sheriden. 
Not  to  have  seen  the  directions  in  the  bill-head  was  the  gross- 
est negligence,  and  to  permit  a  party  to  defend  under  the 
protection  of  his  own  carelessness  would  be  to  offer  a  premium 
for  negligence,  and  open  the  door  to  fraud,  especially  so  when 
the  party  is  himself  bound  to  see  to  it  that  the  person  with 
whom  he  transacts  business  as  an  agent  has  the  authority 
which  he  assumes.  Capd  v.  TTiomton,  8  Car.  &  P.  852,  is 
not  a  parallel  case  with  this.  In  that  case  the  defendant 
dealt  with  Ellsworth,  the  agent,  as  principal,  without  any 
knowledge  of  his  agency.  The  coal  for  the  price  of  which 
the  suit  was  brought  was  ordered  of  Ellsworth,  and  the  de- 
fendant paid  Ellsworth.  The  only  evidence  of  notice  of  his 
agency  before  the  bill  was  paid  was  the  vendor's  ticket,  sent 
with  the  coal,  and  delivered  to  the  defendant's  footman,  and 
not  shown  to  have  reached  the  defendant  After  the  payment 
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was  made,  a  notice  was  sent  to  the  defendant  by  the  plaintiffs 
to  pay  the  amount  to  them,  or  to  their  clerk,  and  not  to  EUs- 
worth.  The  defendant  had  no  knowledge  of  the  agency,  and 
the  footman  was  not  her  agent  in  relation  to  that  businessv 
and  the  notice  which  the  defendant  did  receive  came  after  the 
payment  was  made.  These  circumstances  render  that  case 
wholly  unlike  the  case  now  before  the  court 

It  was  further  insisted  on  the  argument  that  there  was  evi* 
dence  of  a  subsequent  ratification,  sufficient  to  go  to  the  jury. 
It  does  not  appear  that  any  such  question  was  raised  at  the 
trial,  and  if  it  had  been,  there  is  no  evidence  in  the  cause  thai 
would  have  justified  the  jury  in  finding  a  ratification  by  the 
plaintiff  of  the  unauthorized  payment  to  Sheiiden. 

The  verdict  is  against  the  evidence,  and  contrary  to  law, 
and  should  be  set  aside  and  a  new  trial  granted;  costs  U> 
abide  the  event. 

DsBTOB  Who  Pats  Moitkt  to  Pnsoir  hot  Dult  Autbobbsd  to  Rb- 
onvB  It,  and  witfaoiit  inqniry  into  his  antlioiity,  mtut  bear  tbe  lois  if  loob 
person  appropriates  the  money  to  his  own  use:  Coolef  ▼.  WUlani,  86  Am. 
Dec  296b  Possession  of  signed  receipt  is  soi&oient  eridenoe  of  anthcrity  to 
demand  payment  of  the  receipted  liability,  if  the  receipt  is  signed  by  th* 
.proper  person:  Kash  r.  UnUm  MtU.  Ina.  Co.,  69  Id.  6S. 

AaxvoT.  — Agent  has  only  such  powers  as  are  expressly  given^  or  necessary 
and  proper  for  oanying  cat  those  expressly  given:  Wood  ▼.  Chodridge,  62 
Am.  Dec  771.  General  or  special  agency  impliedly  indndes  aU  power 
necessary,  proper,  or  nsaal  to  efieotoate  the  poipcses  for  which  the  anther- 
ity  was  created:  Bmjamim  v.  Benjamin,  89  Id.  384.  One  who  permits  an- 
other to  hold  himself  oat  to  the  world  as  his  sgent  is  liable  for  his  acts  ta 
persons  who  gave  credit  to  him  in  his  capacity  of  agent:  /Vtrsfcy  y.  Morrimm, 
63  Id.  424. 

AuTHOBrrr  ov  AasziT  CAimoT  bb  LmmD  bt  Pbftatb  IirnBijcnoHB 
not  known  to  the  person  who  deals  with  him:  PFoOsr  v.  SUpwUh,  83  Am. 
Dec  161;  Lobddi  r.  Baier,  86  Id.  868;  Towle  y.  leafik,  66  Id.  196;  Boriir 
▼.  iJoli;  60  Id.  801. 


Bbokaw  V.  Nbw  Jersey  B.  B.  &  Tbansp.  Go* 

it  VnooH.  Mw] 

CoBPOBATiON  HAT  CoMMir  Tbbbpabs,  and  be  held  liable  in  an  action  there- 
for. 

LiABiLrnr  of  OoBroBAnoH  bob  Acts  or  rs  Sbbvaiits  ob  Aobbtb  wil^ 
DirBND  UTOB  the  same  principles  which  govern  the  liability  of  a  mastes 
for  the  acts  of  his  servants. 

OOBVOBATiOir  WILL  BB    LiIABLB   BOB   TbBSPASS   COMMnTBD  BT  ITB  AoBBTp. 

if  the  ac*  of  the  agent  was  antboriasd  by  the  roles  and  r^gnlations  of  tho 
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eompuiy,  or  was  neceiaiy  to  ftooomplith  the  porpoMt  of  liis  employ- 
ment.   In  snoh  a  oaae,  it  will  be  liable  eyen  for  his  unneoessaiy  Tioleiioau 

AUTHOBETT    GlVXK    BT    BOABD    OF   DlRKCTTOBS    OF   CoHPOBATIOir  DOES  KOV 

Alwatb  Bind  It.  To  fix  the  liability  of  a  corporation  for  the  tortiona 
act  of  one  of  its  employees,  done  in  obedience  to  the  command  of  its  offi- 
oen,  the  met  most  be  connected  with  the  tranaaotioi&  of  the  boameae  for 
winch  the  company  was  incorporated. 
JoDiDKB  or  Parties.  — An  individnal  may  be  Joined  as  party  defendaat  m 
an  action  against  it  for  trespass. 

The  opinion  states  the  case. 

H,  V,  SpeeVj  tcxr  the  plaintiff. 

/.  W.  Scudder^  for  the  defendants. 

By  Court,  Dbpue,  J.  The  declaration  in  this  case  charges 
that  the  New  Jersey  Raikt)ad  and  Transportation  Company, 
by  their  servants,  and  William  Campbell^  the  other  defendant^ 
with  force  and  arms  assaulted  the  plaintiff,  and  ejected  and 
expelled  him  from  a  certain  car  in  which  he  was  riding,  on 
the  New  Jers^  railroad,  and  wounded,  braised,  and  ill  treated 
him. 

To  this  declaration  the  defendants  have  filed  a  general  de« 
murrer,  and  upon  the  argument  two  questions  were  raised: 
1.  Whether  an  action  of  trespass  for  an  assault  and  battery 
ean  be  maintained  against  a  corporation;  and  2.  Wheth^  in 
such  action  an  individual  can  be  joined  as  a  co-defendant 
with  a  corporation. 

In  the  earlier  cases,  it  was  held  that  an  action  of  trespass 
oould  not  foe  maintained  against  a  corporation  aggregate,  for 
the  technical  reason  that  a  capifu  and  exigentj  the  proper  pro* 
cess  in  actions  of  trespass,  would  not  lie  against  a  corporation; 
but  this  technical  objection  was  not  uniformly  yielded  to,  as 
instances  of  actions  of  trespass  against  corporations  are  to  be 
met  with  as  early  as  the  Year-books:  Angell  and  Ames  on 
Corporations,  sec.  385;  notes  to  Maund  v.  Manmouthahire 
CaruU  Co.,  4  Man.  &  O.  454.  As  corporations  became  more 
numerous  and  were  multiplied,  until  aggregated  capital  seek- 
ing investment  for  the  purposes  of  business  is  generally  in- 
vested under  acts  of  incorporation  to  protect  individuals  from 
personal  liability,  technical  objections  which  stood  in  the  way 
of  subjecting  corporations  to  actions  founded  on  torts  have 
been  entirely  swept  away,  and  corporations  have  been  held 
liable  for  all  torts,  the  same  as  individuals.  That  they  may 
be  sued  in  trover,  case,  trespass  quare  clausum  Jregii^  trespass 
«•  ei  ormig,  and  ejectment  is  afa^mdantly  established  by  the 
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cases  cited  by  Green,  C.  J.,  in  State  y.  Mwrria  and  Esmx  R.  B, 
Co.,  23  N.  J.  L.  367. 

A  corporation  is  liable  for  injuries  resulting  from  neglect  to 
repair  a  bridge  where  the  obligation  to  repair  lies  on  them: 
Ward  V.  Newark  and  Pompton  Turnpike  Co.^  20  N.  J.  L.  823;  fdi 
obstructing  the  flow  of  water,  whereby  lands  are  overflowed; 
Tinsman  v.  Bdvidere  Delaware  R.  JS.  Co.,  25  Id.  255  [64 
Am.  Dec.  565];  Chestnut  Hill  Turnpike  Co.  v.  Buttery  4  Qerg, 
&  B.  6  [8  Am.  Dec  675];  for  making  an  unlawful  disfcresa: 
Smith  V.  Birmingham  and  Staffordshire  Ctaa  Light  Co.,  1  Ad. 
&  E.  526;  for  deceit  and  fraudulent  representations:  Fog§ 
V.  Griffon  J  2  Allen,  1;  National  Exchange  Co.  v.  Dremj  32  Eng. 
L.  &.  Eq.  1;  BarvAek  v.  English  Joint  Stock  Bank^  L.  R.  2  Ex. 
259;  for  fraud  in  issuing  spurious  stock:  New  York  dc  N.  H. 
JR.  S,  Co.  V.  Schuyler,  38  Barb.  534;  S.  C,  34  N.  Y.  30;  for 
wrongfully  and  maliciously  obstructing  a  party  in  his  busi- 
ness: Oreen  v.  London  Omnibiks  Co.^  7  Com.  B.^  N.  8.,  290;  for 
maintaining  a  vexatious  suit:  Ooodspeed  v.  Ecut  Haddam 
Bankj  22  Conn.  530  [58  Am.  Dec.  439];  fi)r  a  malicions  libek 
Whitfield  Y.S.  E.  S'y  Co.,  El.  B.  &  E.  115;  Philadelphia,  «% 
A  B.  R.  R.  Co.  V.  Quigley^  21  How.  202;  and  for  an  assault 
and  battery  and  false  impriscmment:  Eastern  Cos.  Ry  Co.  v. 
Broom,  6  Ex.  314;  Chilton  v.  London  etc.  R.  Co.,  16  Hees.  A 
W.  212;  Roe  v.  Birkenhead  L.  A  C.  i?y  Co.,  7  Ex.  36;  Sey- 
mour  V.  Chreenwoodj  6  Hurl.  &  N.  359;  Ooffv.  Great  Northern 
R.  R.  Co.,  3  El.  &  E.  672;  Moore  v.  Fitchburg  R.  R.  Co.,  4 
Gray,  465  [64  Am.  Dec.  83];  Hewett  v.  Swift,  8  A11cti,420; 
EvansviUe  and  CrawfordstnUe  R.  R.  Co.  v.  Baumy  26  Ind.  70. 

And  generally  it  may  be  stated  that  a  corporation  is  liable 
dviliter,  the  same  as  a  natural  person,  for  the  tortious  acts  of 
its  servants  or  agents  in  the  course  of  their  employment,  com- 
mitted by  the  authority  of  the  corporation,  express  or  implied, 
whether  such  acts  fall  within  the  designation  of  forcible,  negli- 
gent, malicious,  or  fraudulent  torts,  and  without  regard  to  the 
form  of  action  by  which  the  appropriate  remedy  is  sought: 
Philadelphia  and  Reading  R,  R.  Co.  v.  Derby,  14  How.  486; 
New  York  &  N.  H.  R.  R.  Co.  v.  Sehuyler^  34  N.  Y.  30,  and  pn 
Davis,  J.,  on  p.  49;  Bissel  v.  Michigan  SouUiem  R.  R.  Co.,  23 
N.  Y.  258;  PhUaddphia^W.,  &  B.  R. R.  Co.  v.  Quigley,  21  How. 
202;  per  Pollock,  C.  B.,  in  Roe  v.  Birkenhead  L.&C.  Ry  Co.,  7 
Ex.  40;  Story  on  Agency,  sec  308* 

And  upon  the  trial,  the  question  whether  the  corporation  is 
liable  for  the  acts  of  its  servants  or  agents  will  depend  upon 
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Che  same  principles  which  govern  the  liability  of  a  master  fox 
the  acts  of  his  servants.  Where  it  is  sought  to  hold  the  mas- 
ter liable  for  the  trespass  of  his  servant,  the  role  is  somewhat 
different  from  what  it  is  when  the  gist  of  the  action  is  n^li- 
gence.  The  distinction  is  tersely  stated  by  Parke,  B.,  in  Shar^ 
rod  v.  London  &  N.  W.  Ry  Co.,  A  Ex.  685,  as  follows:  ''  The 
maxim,  Qui  fadt  per  alium  faeU  per  m,  renders  the  master 
liable  for  all  the  negligent  acts  of  the  servant  in  the  course  of 
his  employments,  but  that  liability  does  not  make  the  direct 
act  of  the  servant  the  direct  act  of  the  master.  Trespass  will 
not  lie  against  him;  case  will,  in  effect,  for  employing  a  care- 
less servant,  but  not  trespass,  unless,  as  was  said  by  the  court 
in  Morley  v.  Oainsford,  2  H.  Black.  412,  the  act  was  done  by 
his  command, — that  is,  unless  either  the  particular  act  which 
constituted  the  trespass  is  ordered  to  be  done  by  the  principal, 
or  some  act  which  comprised,  or  some  act  which  leads  by  a 
physical  necessity  to,  the  act  complained  of." 

If  the  trespass  was  committed  by  the  agent  of  the  company 
willfully  or  of  hie  own  malice,  under  color  of  discharging  the 
duties  of  his  employment,  or  if  he  has  departed'  beyond  the 
line  of  his  duty  to  commit  a  trespass,  the  company  will  not  be 
liable.  But  if  the  act  of  the  agent  was  authorized  by  the  rules 
and  regulations  of  the  company,  or  was  necessary  to  accom- 
plish the  purposes  of  his  employment,  the  company  is  answer- 
able, even  for  the  unnecessary  violence  of  the  agent:  Philadd 
phia  and  Reading  2?.  -R.  Co,  v.  Derby;  Seymour  v.  Greenwood; 
Eastern  Cob.  Ry  Co.  v.  Broom;  Roe  v.  Birkenhead  L.  &  C.  Ry  Co^ 
Hewitt  V.  Swiftj — cited  above;  Smith  on  Master  and  Servant, 
151;  Vanderbilt  v.  Richmond  Turnpike  Co.,  2  N.  Y.  479  [51  Am. 
Dec.  815]. 

In  considering  the  question  whether  the  agent  has  the  au- 
thority of  the  corporation  so  as  to  make  it  answerable  for  his 
act,  the  purposes  for  which  the  company  was  incorporated 
must  not  be  overlooked.  An  authority  given  even  by  the 
board  of  directors  in  express  terms  will  not  in  all  cases  be 
the  authority  of  the  corporation.  The  directors  are  only 
agents  themselves,  and  their  powers  are  necessarily  limited 
within  the  scope  of  the  purposes  for  which  the  corporation  was 
created,  beyond  which  they  are  not  authorized  to  bind  the  cor- 
poration. To  fix  the  liability  of  a  corporation  for  the  tortious 
act  of  one  of  its  employees,  done  in  obedience  to  the  com- 
mands of  its  officers,  the  act  must  be  connected  with  the  trans- 
action  of  the  business  for  which  the  company  was  incorpo* 
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rated.    If  the  directors  should  order  an  agent  to  take  a  person 
out  of  his  house  and  beat  him,  the  corporation  could  not  be 
held  for  the  assault  and  battery;  or  if  the  directors  of  a  bank- 
ing company  should  purchase  a  steamboat  and  engage  in 
transporting  passengers,  the  corporation  would  not  be  liable 
for  the  misfeasance  or  non-feasance  of  agents  employed  in  that 
bufiness.    But  if  the  directors  of  a  corporation  having  power 
to  hold  lands  order  an  agent  to  enter  on  lands  and  take  pos- 
session of  them  for  the  legitimate  uses  of  the  company,  his 
entry,  if  unlawful,  will  be  the  trespass  of  the  corporation.    So 
if  the  directors,  acting  in  their  official  capacity,  adopt  rules 
and  regulations  for  the  transaction  of  the  corporate  business 
of  the  company,  and  provide  for  the  enforcement  of  such  rules 
and  regulations,  and  authorize  its  agents  or  servants  to  carry 
them  into  effect,  the  corporation  will  be  liable  for  the  acts  of 
such  agents  or  servants  in  the  course  of  such  employment: 
In  Eastern  Cos.  Ry  Co,  v.  Broomy  6  Ex.  325,  Patterson,  J., 
says:  ^*'  An  action  of  trespass  for  assault  and  battery  will  lie 
against  a  corporation  whenever  the  corporation  can  authorize 
the  act  done,  and  it  is  done  by  their  authority";  and  Erie, 
C.  J.,  in  Chreen  v.  London  Omnibus  Co,^  7  Com.  B.,  N.  S.,  301, 
says:   '^The    ground  of   demurrer   is,  that  the  declaration 
charges  a  willful  and  intentional  wrong,  and  that  the  defend- 
ants, being  a  corporation,  cannot  be  guilty  of  such  a  wrong, 
and  therefore  the  action  will  not  lie.     But  the  whole  of  the 
acts  that  are  charged  against  the  defendants  are  acts  connected 
with  driving  vehicles,  and  the  defendants  are  a  company  in- 
corporated for  the  purpose  of  driving  omnibuses,  and  there- 
fore the  acts  alleged  to  have  been  done  by  them  are  all  acts 
which  are  within  the  scope  and  object  of  their  formation." 

In  National  Exchange  Co.  v.  Drew^  32  Eng.  L.  &  Eq.  1,  the 
fact  that  the  company  is  benefited  by  the  transaction  in  which 
the  fraud  was  committed  is  assigned  as  a  reason  for  holding 
it  liable  for  the  fraud  of  their  directors. 

In  Philadelphia,  TT.,  &  B.  R.  R.  Co.  v.  OmgUy,  21  How.  202, 
the  libel  for  which  the  corporation  was  held  answerable  was 
contained  in  a  report  made  by  the  directors  to  the  company  of 
the  result  of  an  investigation  into  the  accounts  of  an  employee, 
which  the  directors  had  authority  to  investigate,  and  were  au- 
thorized by  a  meeting  of  the  stockholders  to  make  public 
See  also  2  Hilliard  on  Torts,  473. 

The  demurrer  admits  that  the  servants  of  the  corporate  de- 
fendant had  competent  authority  to  commit  the  assault  and 
battery,  and  the  cas?  comes  directly  within  the  cases  above 
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dted.  Whether  in  point  of  tact  the  serranta  of  the  oompanj 
had  such  authority,  and  the  corporation  is  liable  for  their  acta, 
ia  a  question  of  fact  to  be  determined  at  the  trial. 

The  second  ground  of  demurrer  is,  that  William  Campbell 
is  joined  as  a  defendant  with  the  New  Jersey  Railroad  and 
Transportation  Company.  The  joinder  is  proper;  for  in  tres- 
pass, all  the  actors  are  principals,  and  may  be  joined  in  one 
suit;  and  an  individual  and  a  corporation  may  be  joined  aa 
defendants  in  the  same  suit:  1  Vin.  Abr.,  tit.  Abatement,  Z, 
p.  32;  Brown  on  Corporations,  pi.  24. 

Both  the  defendants  are  charged  as  principals,  and  it  does 
not  appear  that  Campbell  was  the  servant  of  the  company, 
and  if  it  did,  the  joinder  would  still  be  proper.  A  joint  ao- 
tion  of  tort  in  the  nature  of  trespass  may  be  maintained 
against  a  corporation  and  its  servants  for  a  personal  injury 
inflicted  by  the  latter  in  discharging  the  duties  imposed  on 
him  by  the  corporation:  Hewett  v.  Stoift,  3  Allen,  420;  Moore 
V.  Fitchburg  R.  R.  Co.,  4  Gray,  465  [64  Am.  Dec.  83]. 

In  considering  this  case,  we  have  not  overlooked  the  case  of 
Orr  V.  Bank  of  the  United  States,  1  Ohio,  38  [13  Am.  Dec.  588], 
which  was  much  relied  on  by  the  defendants'  counsel.  That 
case  proceeds  on  principles  long  since  obsolete,  and  is  against 
all  the  later  authorities. 

The  demurrer  is  overruled. 

CoRPORATioif  IS  LiABLB  FOR  AcTs  ov  TTB  AovsTB  OF  BerTsata,  withiii  the 
aoope  of  their  authority,  in  the  same  way  as  in  indiyidnal  person  Is:  Penm" 
tyloama  R,  R.  Co,  v.  Vandiver,  82  Am.  Deo.  520.  In  the  note  to  this  case,  the 
law  ia  laid  down  in  harmony  with  the  reasoning  of  the  principal  case.  A 
corporation  is  liable  for  wrongful  acts  of  its  servants  done  in  its  employ- 
ment^ and  may  even  be  indicted  for  acts  of  misfeasance  or  non-feasance: 
DonalcUon  v.  MUnamppi  etc  R.  R,  Go,,  87  Id.  391.  Action  for  assault  and 
false  imprisonment  wiU  lie:  Mowe  v.  Fitchburg  R.  R,  Corp.,  64  Id.  83.  So 
will  trespass  quare  clatuttm  /regit:  Main  v.  North  Ecutem  R.  R,  Go,,  75  Id. 
725.  Corporation  ia  liable  for  torts  of  agents  within  apparent  scope  of  their 
aathority,  or  in  pursuance  of  the  general  scope  of  the  charter:  Jones  v.  We§^ 
em  Vermont  Railroad  Co.,  65  Id.  206.  It  is  liable  for  its  agents'  acts,  dedar^- 
tions,  and  false  representations,  to  the  same  extent  as  a  natural  person  is: 
Henderson  v.  San  Antonio  etc  R,  R.  Co.,  67  Id.  675;  see  also  Tinenum  ▼. 
Bebridere  etc.  R.  R.  Co.,  69  Id.  565,  and  the  notes  to  the  above  cases.  Th« 
principal  case  is  cited,  where  the  liability  of  corporations  is  discussed,  in  Dock 
V.  EUmbethtoum  S,  Mfg.  Co.,  34  N.  J.  L.  316,  and  McDermott  v.  Emning  Jomr- 
mU,  14  Id.  492. 

JOINDBB  OV  GOBFOaATION  WITH  ITS  SSBVAVT  DT  ACTION  TOR  TOBV:    Sm 

Moore  v.  Fitchburg  R.  R,  Corp.,  64  Am.  Dec.  83,  and  note.  Officers  of  corpora 
tion  can  only  bind  it  when  acting  within  their  authority,  or  when  their  acts 
relate  to  the  puiposes  for  which  the  corporation  was  organised:  HaU  v. 
Auburn  Turnpike  Co.,  87  Id.  75;  Clark  v.  Ci^  qf  Dee  Moinee,  87  Id.  423;  Blm 
V.  Water  and  Miming  Co.,  81  Id.  132. 


Nov.  1867.]        Vanob  v.  Ebib  Railway  Co.  665 

Vanob  V.  Erie  Railway  Company. 

18  Vboom,  8811 

OoBPaa^TZOir  hat  bx  Guiltt  or  Mauoious  FKosicinToir,  A3n>  Aanom 

THXRXIOK  WILL  LiS  A0AIN8T    It. 

Thb  opinioQ  states  the  point 

/.  Fleming^  for  the  plaintiff. 

J.  W.  Scuddetf  for  the  defendants. 

By  Conrt,  Depue,  J.  This  action  is  an  action  of  trespass 
on  the  case  for  malicious  prosecution.  To  the  plaintiff's  deo* 
laration,  the  defendants  have  filed  a  general  demurrer,  and 
upon  the  argument  various  grounds  of  demurrer  were  urged, 
all  of  which  have  been  disposed  of  in  the  opinion,  delivered  at 
the  present  term,  in  Brokaw  v.  New  Jersey  2?.  R,  &  T,  Co,^  32 
N.  J.  L.  328  [ante^  p.  659],  except  the  specific  objection  that 
an  action  for  malicious  prosecution  cannot  be  maintained 
against  a  corporation.  It  is  argued  by  counsel,  that  a  corpora* 
tion,  being  an  ideal  entity,  is  incapable  of  entertaining  malice, 
which  is  an  intent  of  the  mind,  and  is  an  essential  ingredient 
of  an  action  for  malicious  prosecution. 

We  have  seen  by  the  cases  cited  in  Brokaw  v.  New  Jersey 
J2.  R.  &  T,  Co.j  supray  that  a  corporation  is  liable  for  false  and 
fraudulent  representations,  for  maliciously  obstructing  a  party 
in  his  business,  for  maintaining  a  vexatious  suit,  and  for  a 
malicious  libel,  in  each  of  which  actions  an  intent  of  the  mind 
is  quite  as  much  involved  as  in  an  action  for  malicious  prose- 
cution. 

In  Stevens  v.  Midland  Cormties  Ry  Co.j  10  Ex.  352,  the 
question  whether  an  action  for  malicious  prosecution  would 
lie  against  a  corporation  was  mooted  in  the  court  of  exchequer, 
and  Alderson,  B.,  expressed  an  opinion  that  it  would  not  lie, 
assigning  as  a  reason  that  in  order  to  support  the  action  it 
must  be  shown  that  the  defendant  was  actuated  by  a  motive- 
of  the  mind,  and  that  a  corporation  has  no  mind.  Piatt,  B., 
was  of  opinion  that  there  was  no  evidence  that  the  corporation 
had  authorized  the  prosecution;  and  upon  the  point  whether 
the  action  would  lie  said:  ''  But  I  do  not  say  that  a  case  might 
not  arise  in  which  a  motive  might  be  assigned  upon  which  the 
action  could  be  maintained."  Martin,  B.,  the  only  other  judge 
who  sat  on  the  cause,  concurred  with  Piatt,  B.,  as  to  the  in- 
sufficiency of  the  evidence,  and  declined  to  give  any  opinioo 
on  the  question  whether  the  action  could  be  maintained. 
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In  Whiifidd  y.  Stmth  Eastern  Ry  Co.^  EL  B.  ft  E.  113, 
which  was  an  action  against  a  corporation  for  a  malicious 
libel,  the  declaration  was  demurred  to  for  the  same  reason 
that  has  been  assigned  here,  and  the  opinion  of  Alderson,  B., 
was  cited  by  counsel  in  support  of  the  demurrer.  The  demur- 
rer was  overruled,  and  Lord  Campbell,  in  delivering  the  opin- 
ion of  the  court,  said:  '^  But  considering  that  an  action  of  tort 
or  of  trespass  will  lie  against  a  corporation  aggregate,  and  that 
an  indictment  may  be  preferred  against  a  corporation  aggre- 
gate, both  for  commission  and  omission,  to  be  followed  up  by 
fine,  although  not  by  imprisonment,  there  may  be  great  diffi- 
culty in  saying  that  under  certain  circumstances  express 
malice  may  not  be  imputed  to  and  proved  against  a  corpora* 
tion." 

In  Oreen  v.  London  Ommbw  Co.,  7  Com.  B.,  N.  S.,  290^ 
which  was  an  action  for  wrongfully,  vezatiously,  and  mali- 
ciously obstructing  and  annoying  the  plaintiff  in  his  trade, 
on  demurrer  to  the  declaration  it  was  argued  that  the  action 
oould  not  be  maintained,  on  the  same  ground  that  malice  was 
the  gist  of  the  action,  and  that  a  corporation  cannot  as  such 
be  actuated  by  malice.  The  declaration  was  sustained,  and 
Erie,  C.  J.,  in  delivering  the  opinion  of  the  court,  disposed  of 
the  argument  of  the  counsel  with  the  remark  that  the  doctrine 
relied  on  —  that  a  corporation,  having  no  soul,  cannot  be 
actuated  by  malice — is  more  quaint  than  substantial. 

The  same  argument  was  addressed  to  the  supreme  court  of 
the  United  States  in  Ph%ladelphiayW.y  &  B.  R.  R.  Co.  v.  Quigleyf 
21  How.  202,  which  was  an  action  against  a  corporation  for 
a  libel,  and  was  by  that  court  repudiated  as  a  reason  for 
exempting  a  corporation  from  liability  for  a  libelous  publica- 
tion. 

If  actions  for  malicious  libel,  for  vexatious  suits,  for  vexa- 
tiously  and  maliciously  obstructing  another  in  his  business, 
for  willful  trespasses,  and  for  assault  and  battery,  in  each  of 
which  the  motives  and  intent  of  the  mind  are  directly  in- 
volved, can  be  maintained  against  a  corporation  aggregate, 
no  reasons  founded  on  principle  can  be  suggested  why  an 
action  for  malicious  prosecution  should  not  also  be  sustainable 
against  a  corporation. 

The  reasons  assigned  by  Erie,  C.  J.,  in  Oreen  v.  London 
Omnibus  Co.^  supra,  for  holding  a  corporation  answerable  for 
a  vexatious  and  malicious  interference  with  the  busineBS  of 
another,  the  extreme  mischief  and  inconvenience  which  would 
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follow  from  holding  companies  inoorpoiated  for  the  porpoee 
of  carrying  on  trade  exempt  from  liability  for  intentional  acta 
of  ?rTong,  and  driving  those  they  have  injured  to  seek  a  doubt- 
ful remedy  against  their  officers  or  servants,  who  may  be 
wholly  unable  to  answer  the  compensation  which  the  jury 
may  award,  apply  with  equal  force  to  actions  for  malicious 
prosecution. 

When  the  nature  of  the  action  is  considered,  it  comes 
strictly  within  the  principles  by  which  the  actions  above 
enumerated  are  maintainable.  It  must  appear  that  the  prose- 
cution was  instituted  maliciously,  and  without  probable  cause. 
In  a  legal  sense,  any  act  done  willfully  to  the  injury  of  an- 
other, which  is  unlawful,  is,  as  against  that  person,  malicious, 
and  it  is  not  necessary  that  the  perpetrator  of  such  act  should 
be  influenced  by  ill-will  towards  the  individual,  or  that  he 
entertain  and  pursue  any  bad  purpose  or  design:  Commonr 
wealth  v.  SneUing,  15  Pick.  837;  2  Greenl.  Ev^  sec.  453.  The 
proof  of  malice  need  not  be  direct.  It  may  be  inferred  by  the 
jury  from  the  want  of  probable  cause:  2  Greenl.  Ev.,  sec.  458, 
per  Lord  Campbell,  in  Whitfield  v.  South  Eastern  Ry  Co.j  El. 
B.  &  E.  113,  and  involves  nothing  more  than  a  wrongful  act 
intentionally  done. 

To  hold  a  corporation  amenable  to  this  particular  action  is 
strictly  in  accordance  with  well-settled  legal  principles.  The 
wrong  for  which  the  action  is  the  appropriate  remedy  is  sus- 
ceptible of  being  committed  by  a  corporation  by  means  of  its 
agents  and  servants.  No  technical  difficulties  are  in  the  way 
of  the  institution  of  the  suit,  and  at  the  trial  the  cause  can  be 
conducted  upon  the  established  rules  of  evidence.  To  afford 
redress  against  a  corporation  for  other  intentional  wrongs 
done  by  them,  and  deny  it  in  this  case,  is  an  anomaly  which 
can  only  be  justified  because  of  the  interposition  of  insur- 
mountable obstacles.  No  such  obstacles  stand  in  the  way  of 
the  prosecution  or  maintenance  of  the  action. 

Under  what  circumstances  a  corporation  is  liable  for  the 
tortious  acts  of  its  servants  or  agents,  even  when  done  in 
obedience  to  the  orders  of  its  directors  or  officers,  has  been  con- 
Ridered  in  the  case  of  Brokaw  v.  New  Jersey  R,  R.  i:  T.  Co,  [ante^ 
p.  659].  Whether  in  this  case  the  servants  or  agents  of  the 
defendants  in  making  the  arrest  complained  of  were  acting  by 
the  authority  of  the  corporation  is  a  question  to  be  determined 
at  the  trial  in  accordance  with  the  rules  stated  in  that  case. 

Demurrer  overruled. 


668  State  v.  Shobts  and  Tilnst.     [New  Jereey, 

C!oBPOBATX  LxABiUTT  fOR  ToBTB:  See  Bnkaw  ▼.  New  Jerm^  R,  R.  Jk  T. 
Co.,  ante,  p.  659,  and  note,  for  diaciuaions  of  principles  of  law  nmilar  to  thoee 
aanounoed  in  the  principal  case. 

The  principal  case  is  oitkd  to  the  point  that  an  action  for  libel  will  lie 
against  a  corporation,  and  that  malice  may  be  shown  against  it^  in  McDer- 
moU  y.  Evening  Jourmai  Aseoc,  43  N.  J.  L.  488-494;  sad  to  nmoh  the  sum 
point  In  Dock  ▼.  EUnbeAiown  8.  Mfg,  Cb,,  5  Id.  810. 


State  u  Shorts  and  Tilnbt. 

[S  Vboov,  MLJ 
LoTiSBT.  — Where  the  proprietors  of  a  pabiio  exhibition  advertised  to  give 
away  at  their  performance  a  large  number  of  yalnable  presents  to  the 
spectators,  the  proprietor  to  appear  upon  the  stage  and  call  out  anm- 
bers  at  random,  and  the  person  holding  the  ticket  which  corresponded 
with  it  to  be  given  any  of  the  prizes  which  the  proprietor  might  selecti 
this  constitutes  a  lottery  within  the  w>A«^niTig  of  the  statute;  and  it  is  not 
relieved  of  that  character  by  the  fact  that  the  proprietor  reserves  tiie 
right  to  refuse 'to  make  any  distribution  at  all,  or  to  refuse  to  give  a  pres- 
ent to  a  person  whose  personal  appearance  did  not  suit  hiuL 

Indictment  for  maintaining  a  lottery,  to  which  defendants 
pleaded  guilty,  subject  to  the  opinion  of  the  court  as  to  the 
form  and  sufficiency  of  the  indictment,  in  connection  with  the 
following  facts:  Defendants  exhibited  a  panorama,  which  they 
advertised  extensively  in  the  streets  by  means  of  handbills. 
These  handbills  stated  that  eight  hundred  valuable  presents 
of  divers  values  would  be  distributed  among  the  spectators; 
that  each  one  upon  entering  the  hall  would  be  given  a  ticket, 
upon  which  would  be  printed  a  number.  After  the  close  of 
the  performance,  defendant  Shorts  would  appear  upon  the 
platform  and  call  out  at  random  any  number,  whereupon  the 
holder  thereof  was  to  come  upon  the  stage,  and  if  Shorts  liked 
his  appearance,  and  considered  that  he  would  be  a  valuable 
friend  for  his  performance,  and  would  assist  in  advertising  it, 
he  would  give  him  any  of  the  presents  he  pleased;  but  if  he 
felt  so  disposed,  he  was  under  no  obligation  to  give  him  any- 
thing. Defendants  further  reserved  the  right  to  refuse  to  give 
any  presents  to  any  one. 

C.  K.  Holly  for  the  state. 

E.  T.  Oreen^  for  the  defendants. 

By  Court,  Beasley,  C.  J.  In  this  case  there  are  two  mat- 
ters for  decision, — the  one  relating  to  substance,  the  other  to 
form. 
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The  first  of  these  questions — and  that  is  the  material  one 
— is,  whether  in  point  of  fact  the  defendants  have  set  up  a 
lottery  within  the  prohibition  of  the  statute  of  this  state  in 
that  respect.  The  act  referred  to  declares  that  ^^  all  lotteries 
for  money,  goods,  wares,  merchandise,  chattels,  lands,  tene- 
ments, hereditaments,  or  other  matters  or  things  whatsoever 
shall  be  and  are  hereby  adjudged  to  be  common  and  public 
nuisances,'^  and  that  all  persons  who  ^'  shall  within  this  state 
publicly  or  privately  erect,  set  up,  open,  make,  or  draw  any 
such  lottery  "  is  made  liable  to  indictment. 

On  the  argument,  it  was  insisted  that  the  transaction  now 
in  question  before  this  court  was  not  a  lollery,  on  account  of 
the  presence  in  it  of  the  element  of  free  will  on  the  part  of  the 
exhibitor  with  regard  to  the  distribution  of  presents.  The 
conduct  of  the  affair  was  this:  Each  person  at  the  door  of 
the  show  got  a  ticket  with  a  number  upon  it.  At  the  close  of 
the  exhibition,  one  of  the  defendants  called  at  will  any  num- 
ber, and  the  person  holding  the  corresponding  ticket  presented 
himself,  when,  if  the  exhibitor  liked  his  appearance,  he  pre- 
sented him  with  one  of  the  articles  advertised  as  gifts.  It 
was  also  one  of  the  terms  of  this  project  that,  at  the  option  of 
the  defendants,  the  circumstance  of  a  distribution  of  presents 
should  be  dispensed  with.  It  was  this  control  or  reserve  of 
power  in  the  proprietors  of  the  show  which  was  relied  on  to 
prevent  the  contrivance  from  possessing  that  fortuitous  quality 
which  in  law  is  essential  to  the  constitution  of  a  lottery.  But 
this  line  of  argument  is  far  too  subtle  to  be  sound.  Taking  a 
practical  view  of  the  thing,  its  real  nature  cannot  be  mis- 
understood.  It  is  clearly  a  lottery  if  tested  by  any  of  the 
ordinary  definitions  of  that  term.  ''A  lottery,"  says  Johnson, 
is  a  "  game  of  chance;  a  distribution  of  prizes  by  chance.'' 
This  ingredient  of  chance  is  obviously  the  evil  principle  against 
which  all  prohibitory  laws  are  aimed.  It  is  by  this  meauB 
that  cupidity  is  solicited;  for  if  fortune  be  propitious,  in  con- 
sideration of  the  trivial  price  of  a  ticket,  a  return  of  value  is 
to  be  expected.  This  temptation  was  undoubtedly  offered  to 
the  public  by  these  defendants.  It  is  true  that  in  this  par- 
ticular scheme  the  chances  of  profit  would  appear  to  a  con- 
siderate observer  to  have  been  quite  unduly  in  favor  of  the 
projectors.  Indeed,  the  chances  of  the  ticket-holder  were  pre- 
carious in  the  extreme.  He  had  various  risks  to  run:  1.  He 
must  find  the  exhibitor  in  a  mind  to  distribute  gifts;  2.  The 
number  of  his  ticket  most  tally  with  the  number  called;  and 
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8.  His  personal  appearance  most  receive  approval.  The 
chances  of  success  were  therefore  slender;  but  still  there  was 
a  chance  of  a  disproportionate  gain,  and  the  offer  of  this  or 
any  other  such  chance  is  the  stimulus  to  the  spirit  of  gaming, 
which  the  law  prohibits.  Any  person  who  obtained  a  gift,  as 
it  is  called,  under  the  operation  of  this  scheme,  owed  his  suc- 
cess to  his  fortune  in  drawing  from  the  door-keeper  the  ticket 
with  the  lucky  number  upon  it.  But  for  this  fortuitous  cir- 
cumstance he  would  have  failed,  and  it  was  this  opportunity 
which  he  purchased  with  his  ticket.  In  fact,  it  may  be  said 
with  truth  that  the  winner  in  this  particular  lottery  has  had 
a  series  of  strokes  of  good  fortune;  for  he  has  found  by  acci- 
dent the  projector  in  the  propitious  mood,  he  has  drawn  the 
favored  number,  and  he  has  not  been  rejected  on  account  of 
his  personal  appearance, — circumstances  which  look  like  the 
results  of  mere  casualty,  for  it  is  not  pretended  that  the  pro- 
jector, either  in  the  matter  of  volition  as  to  the  giving  of  pres- 
ents, or  of  approbation  as  to  the  recipients  of  them,  founds  his 
action  on  any  settled  rules  of  conduct  which  would  appear 
reasonable  to  himself  or  to  others. 

My  conclusion  is,  that  this  was  a  game  of  chance,  and  con- 
sequently a  lottery,  and  none  the  less  so  because  of  those 
reservations  of  control  over  it,  by  the  adroit  use  of  which 
the  getters-up  of  the  game  were  sure  in  all  substantial,  re- 
spects to  be  the  winners.  It  is  an  affair  conspicuously  within 
the  mischief  at  which  the  statute  is  leveled;  the  particular 
traits  of  it,  above  noticed,  appear  like  devices  to  evade  the  law. 
But  the  law  regards  not  mere  semblance,  but  the  substance 
of  tilings,  and  consequently  these  devices,  however  ingenious, 
cannot  be  successful.  The  defendants,  in  carrying  into  efiect- 
the  programme  above  specified,  conunitted  an  offonse  indict- 
able by  the  laws  of  this  state. 

With  regard  to  the  second  point,  I  think  the  objections  to 
the  indictment  must  prevail.  It  does  not  contain  that  cer- 
tainty in  the  description  of  the  offense  which  is  essential  in 
criminal  pleading.  The  act  prohibits  '^  lotteries  for  money, 
goods,"  etc.  This  pleading,  in  charging  the  offense,  does  not 
allege  that  the  lottery  set  up  by  the  defendants  was  for  money 
or  anything  of  value.  It  is  true  that  afterwards  it  avers  that 
the  defendants,  ''by  means  of  said  lottery  and  scheme  of 
chance,  ....  did  expose  and  set  to  sale"  certain  articles. 
But  the  statute  is  silent  as  to  the  sale  of  things  by  lattery;  and 
although  this  statement  of  a  sale  may  imply  that»  in  some  pes* 
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Bible  way,  there  was  a  disposition  of  things  of  Tilne  by  lot,  yet 
this  neoessary  circnmstance  shonld  not  be  left  to  conjecture. 
At  all  events,  it  is  clear  the  proof  does  not  sustain  this  allega- 
tion of  a  sale,  and  as  the  allegation  in  the  form  in  which  it  is 
pleaded  is  material,  the  case  of  the  state  must 'fail  on  this 
present  record. 

Let  the  oyer  be  advised  accordingly. 


Girr  EzrrBBPBian  m  within  ttatatM  agMiist  gMningx  See  note  to  8iat€  ▼. 
SfiM,  33  Am.  Deo.  138.  Ae  to  what  cooetitatee  a  lottery,  lee^^taltT.  Oarkt, 
eS  Id.  723^  end  note.  The  prindpel  ceee  is  oited  arffuemh  in  State  ▼.  IxiveUf 
IS  K.  J.  L.  408;  where  pool-eeUing  wm  held  to  be  alottery  within  the  etatute. 


Statb  V.  DOTT. 

IS  VaooM.  408.1 
OmrmoPT.  — Fewer  of  Jndioatnre  impliea  the  right  to  wneiee  that  fnaetien 
nndiatorbed  by  improper  influenoee  affecting  it  eztraneomly;  and  an  aol 
done  without  the  presence  of  the  ooart»  by  a  penon  neither  a  party  to 
a  enit  nor  an  officer  of  the  court,  may  amount  to  a  contempt. 

SUMlfABT    PUNUmiXNT    fOB  OONTUCFT  IB  NOT    PBOHnOTSD    BT    CONSnTU- 

noNAii  PnovmoM  that  "  the  right  of  trial  by  Jury  ihall  remain  inWo- 
late." 
It  is  Contxmpt  of  C!oubt  iob  Stbanobb  to  Maxb  ABBAKOBmorr  wira 
JuROB  to  Signal  the  riews  of  the  jury  to  him  after  the  jury  hare  re- 
tired to  deliberate. 

Defendant  was  tried  for  embracery,  and  acquitted,  and  a 
rule  was  then  entered  for  him  to  show  cause  why  he  should 
not  be  attached  for  contempt  in  holding  intercourse  with  a 
juryman.  This  proceeding  was  based  upon  the  sworn  admis- 
sion of  the  defendant  as  follows:  During  the  progress  of  a 
certain  trial,  he  fell  in  with  one  of  the  jurors,  and  remarked  to 
him  that  if  he  could  find  out  how  the  jury  stood  after  they 
retired,  they  might  make  some  money.  The  juror  asked  him 
how,  and  defendant  answered,  by  betting  on  the  result.  The 
juror  asked  how  this  could  benefit  him,  and  was  answered 
that  he  would  be  benefited  one  half  of  what  defendant  won. 
Upon  the  juror  asking  how  he  could  inform  him,  defendant 
said  that  if  the  jury  was  likely  to  disagree,  for  him  to  come  to 
the  window  with  a  piece  of  paper  in  his  mouth;  and  if  they 
were  to  agree,  he  was  not  to  have  anjrthing  in  his  mouth. 
Defendant  said  nothing  about  the  merits  of  the  case,  nor  did 
be  say  how  he  wished  the  verdict  to  ga 


672  Stats  v.  Dott.  [New 

McLean,  for  the  state. 
Parker,  for  the  defendant. 

By  Court,  Beaslet,  C.  J.    The  first  objection  interposed 
against  this  proceeding  was  one  relating  to  the  authority  of 
the  court  to  deal  with  as  a  contempt  an  act  done  out  of  its 
presence  by  a  person  who  was  neither  a  party  to  the  suit  nor 
an  officer  of  the  court.     But  the  limitation  of  judicial  author- 
ity thus  set  up  is  clearly  inconsistent  with  the  rules  of  law, 
and  with  the  ancient  as  well  as  modern  practice  upon  this 
subject.    It  has  been  always  held  that  the  power  of  judicature 
implies  the  right  to  exercise  that  function  undisturbed  by  im- 
proper influences  affecting  it  eztraneously.     A  court  would 
fail  of  necessity  to  accomplish  the  end  of  its  institution  if  it 
could  not  maintain  order  and  enforce  obedience  to  its  precepts. 
The  authority  is  derived  from  necessity,  and  the  authority 
ceases  only  when  such  necessity  ceases.    The  illustrative,  cases 
are  numerous.    Thus  it  is  a  contempt  of  court  in  all  persons 
who  resist  the  execution  of  its  writs,  or  treat  oontumeliously 
its  officers  in  the  lawful  discharge  of  their  duties;  so,  to  so- 
licit a  witness  to  disobey  a  subpoena;  to  offer  insult  to  a  judge 
for  his  conduct  while  on  the  bench;  or  to  publish  anything  re* 
lating  to  a  cause  pending  in  court,  and  which  has  a  tendency  to 
prejudice  the  public  mind  upon  the  subject,  or  which  contains 
improper  strictures  on  the  conduct  of  counsel,  witnesses,  or 
parties; — all  these  are  familiar  instances  which  in  repeated 
adjudications  have  been  visited  penally  as  contempts:   .  Com' 
monwealth  v.  Dandridgey  2  Va.  Cas.  408;  ReepMica  v.  Oewald, 
1  Dall.  819;  Peofle  v.  Few,  2  Johns.  290;  4  Bla.  Com.  258;  Rex 
V.  Clement,  4  Barn.  &  Aid.  218. 

Nor  do  I  think  there  is  any  force  in  the  other  objection 
which  was  urged,  that  the  infliction  of  a  summary  punishment 
in  the  present  case  would  be  an  infringement  of  that  clause  of 
the  constitution  of  this  state  which  guarantees  to  the  citisen  a 
trial  by  jury.  The  constitutional  declaration  is,  that  ''the 
right  of  a  trial  by  jury  shall  remain  inviolate,"  and  the  effect 
of  the  clause  is  to  establish  the  privilege  by  the  highest  of 
sanctions,  but  not  to  enlarge  it.  The  provision  operates  as 
a  restraint  upon  the  legislative  power;  the  right  is  not  to 
be  impaired  or  diminished,  but  is  to  remain  as  it  existed  at 
common  law,  and  according  to  the  practice  of  the  courts 
anterior  to  the  estabUshment  of  the  fundamental  law.  In  this 
sense  it  is  that  this  provision  has  been  heretofixie  received,  te 
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it  has  never  been  doubted  that  since  the  date  of  the  constitu- 
tion summary  proceedings,  such  as  convictions  before  magis- 
trates under  the  act  relating  to  vice  and  immorality,  and 
others  of  a  similar  character,  and  having  an  ancient  origin,  are 
undeniably  legal.  Neither  can  it  escape  observation  that  the 
opposite  hypothesis  would  render  illegal  all  punishments  for 
contempt  committed  in  the  presence  of  the  courts,  for  in  that 
class  of  cases  the  party  proceeded  against,  if  the  present  point 
be  well  taken,  would  likewise  clearly  be  entitled  to  a  trial  by 
the  country. 

The  only  remaining  cause  for  setting  aside  this  proceeding 
suggested  by  counsel  was  that  in  point  of  fact  the  transaction 
did  not  disclose  any  contumacy  to  the  authority  of  the  court 
on  the  part  of  the  defendant.  And  on  this  head  it  was  urged 
that  the  acquittal  of  the  defendant  on  the  indictment  which 
was  based  on  this  same  affair  must  have  the  effect  to  purge 
him  from  every  suspicion  of  impropriety  in  his  conduct  in  this 
particular.  But  it  is  obvious  that  the  behavior  of  the  defendant 
may  have  been  highly  illegal  and  reprehensible,  and  yet  may 
not  have  gone  to  the  extreme  height  of  technical  embracery. 
And  this  is  the  construction  I  put  upon  his  conduct.  The  law 
strictly  forbids  all  intercourse  of  every  descripti<m  upon  the  sub- 
ject of  the  cause  on  trial  between  jurors  and  all  other  persons. 
To  effect  this  end,  the  court  commits  them  in  charge  of  one  of 
its  sworn  officers.  The  consequence  must  be,  therefore,  that 
any  attempt  to  invade  this  seclusion  is  illegal,  and  a  palpable 
violation  of  judicial  authority.  It  may  be  some  extenuation, 
but  certainly  cannot  be  a  vindication,  of  such  conduct  to  say 
that  no  effort  was  made  by  the  illegitimate  communication  to 
turn  the  juror  from  the  line  of  his  duty.  The  legal  inhibition 
is  against  all  intercourse  with  the  jury  during  their  consulta- 
tion, and  it  is  manifest  any  sequestration  short  of  this  would  be 
entirely  illusory,  for  it  is  certain  if  the  door  were  thrown  open 
that  no  mode  could  be  devised  so  that  only  proper  intelligence 
would  be  permitted  to  pass.  When,  therefore,  in  this  case  the 
defendant  solicited  the  juror  to  signal  to  him  the  views  of  the 
jury,  it  was  an  endeavor  to  induce  the  juror  to  do  that  which 
was  inconsistent  with  his  duty,  and  with  the  order  of  the  court 
directing  his  isolation.  It  would  be  unfortunate  indeed  if  such 
an  act  were  not  punishable  as  a  contempt  of  the  authority  of 
the  court  I  know  nothing  which  calls  for  keener  vigilance 
on  the  part  of  judges  than  everything  which  has  a  tendency 
lo  expose  jurors  to  the  arts  of  the  friends  or  fidlowers  of  liti- 
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gants.  It  is  every  day's  experience  that  the  cotiree  of  justice 
is  constantly  thrust  aside  by  this  obstacle.  The  evil  would 
certainly  be  greatly  aggravated  if  the  courts  were  powerless  ta 
prevent  all  communication  of  every  kind  whatsoever  between 
the  jury  and  the  rest  of  the  community  whilst  the  verdict  is 
being  formed.  But  the  jury  cannot  be  isolated  unless  the 
court  is  prompt  to  punish  those  who  infringe  in  the  slightest 
degree  the  order  directing  such  isolation.  I  think  public 
policy  requires  that  no  one  should  escape  punishment  who  is 
found  in  any  respect  invading  the  privacy  of  the  jury-room. 

The  present  case,  in  my  opinion,  afiRnds  a  single  example 
of  the  danger  attending  such  misbehavior.  The  defendant 
requested  the  juror  to  give  him  a  certain  signal  if  the  jury 
were  likely  to  disagree.  On  the  strength  of  the  intelligence 
thus  to  be  received,  a  bet  was  to  be  made,  in  which  the  juror 
was  to  have  an  interest.  Now,  suppose  this  scandalous  propo* 
sition  had  been  accejyted,  the  signal  given,  and  the  bet  made, 
can  any  one  deny  that  the  juror  in  question  would  have  occu- 
pied a  position  inconsistent  with  the  fSeur  discharge  of  his 
duty?  After  conveying  the  information  of  the  disagreement 
of  the  jury,  his  interest  would  lead  him  to  continue  that  state 
of  affairs.  He  would  neither  change  his  own  views,  nor  at- 
tempt to  change  the  views  of  his  fellows,  except  at  a  supposed 
pecuniary  sacrifice.  Such  would  have  been  the  result  if  this 
Bcheme  of  the  defendant  had  been  realized.  The  attempt  to 
realize  it  was  a  flagrant  contempt  of  the  judicial  authority; 
and  I  have  no  more  doubt  that  the  defendant  in  this  case  de- 
serves punishment  than  I  have  of  the  power  of  the  court  tc 
inflict  it. 

Rule  made  absolute. 


CovBis  BATB  IxnBxirr  Powsb  to  PmnsB  Cinmiin  of  their  •uilKtHf 
by  fine  and  impruomiient^  independent  of  any  etntatoiy  provMum:  Jb  jmNb 
Adams,  50  Am.  Deo.  234;  Neel  ▼.  8iaie,  60  Id.  200.  Power  to  oommit  or 
fine  for  oontempt  ia  essential  to  the  ezistenoe  of  every  ooort:  SuOb  ▼.  Wbo^ffim, 
42  Id.  161.  Hub  power  extends  at  ooinmon  law  not  only  to  aoti  whioh 
directly  and  openly  insnlt  or  resist  the  power  of  the  oonrt  or  the  penom  of 
the  judges,  bnt  to  oonseqnential,  indtreet^  and  oonslmolive  oontsmpti^  whioh 
obstruct  the  prooses,  degrade  the  aathority,  or  contaminate  the  parity  of  tiio 
court:  Neelv. StaU,  60 Id.  209;  WUUammm^M (km,  ^ISlVI^ 

CoNsnTunoKAL  GuABAMTT  OF  Trial  bt  Jubt  docs  not  prerent  ooorts 
from  Bummarily  punishing  person  guilty  of  cooitempt;  this  provisioii  relitiss 
to  such  cases  only  as  were  formerly  tried  by  Jniy:  iVeelT.  AMe^  60  An.  DeSi 
209;  Bx  parU  Orace,  79  Id.  629. 
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KiNNBY  V.  Gbntral  Bailboad  Gompany. 

[S  Vboom,  407.J 
AoifcMMKwi'    XH    CoHtSKDMaLATtOV    OW   FbBB   TiGKXT   TO   Rw.HABB  RAnilM>AP 

GoMPANT  IBOM  Aix  LxABiUTT  lOB  NiOLiOBiGi  of  its  urvBats  ia  Talid; 
and  the  oompftny  will  not  be  liable  to  the  holder  of  aach  free  ticket  for 
aa  injury  which  occurred  through  aach  oanae. 

AonoN  by  administrators,  founded  upon  the  death  of  their 
intestate,  alleged  to  have  been  caused  by  the  negligence  of  de- 
fendants' servants.  At  the  time  in  question,  it  appeared  that 
deceased  applied  for  a  free  ticket  over  defendants'  road;  that 
be  was  told  that  if  he  received  such  pass  he  would  have  to  be 
responsible  for  all  risks  of  accidents;  and  that  he  thereupon 
accepted  a  ticket  upon  which  was  printed  the  following:  ''The 
person  who  accepts  this  free  ticket  thereby  assumes  aU  risk 
of  accident,  and  in  consideration  of  its  receipt,  expressly 
agrees  that  the  company  shall  not  be  liable  under  any  cir- 
cumstance, whether  of  negligence  of  their  agents  or  otherwise, 
for  any  injury  to  the  person,  or  for  any  loss  or  injury  to  his  or 
her  property  while  using  this  ticket." 

J.  F.  Dumont  and  J.  F.  Randolphy  for  the  plaintiflk 

J.  O.  Shipman  and  B.  fFittiafiwon,  for  the  defendants. 

By  Court,  Bsasley,  C.  J.  The  question  in  this  case  which 
we  are  now  called  on  to  decide  is  not  as  to  the  construction  of 
the  contract  out  of  which  the  rights  and  liabilities  of  the  par- 
ties respectively  arose,  but  exclusively  as  to  its  legality.  It 
appeared  to  demonstration  at  the  trial  that  the  deceased,  with 
full  knowledge  and  of  his  own  accord,  entered  into  the  agree- 
ment, for  the  consideration  of  a  free  passage,  to  assume  ^e 
risk  to  himself  of  all  accidents  which  might  occur  through  the 
negligence  of  the  agents  of  the  railroad  company.  An  acci- 
dent from  such  cause  did  happen,  causing  the  death  of  the 
deceased,  and  the  naked  point  for  judgment  is,  whether  the 
defendants  are  legally  dispensed  frx>m  responsibility  by  force 
of  such  agreement. 

This  inquiry  I  must  be  permitted  to  regard  as  quite  aside 
from  many  of  the  topics  so  learnedly  discussed  before  us  upon 
the  argument  We  were  referred  to  many  cases  with  regard 
to  the  incapacity  of  the  common  carrier  to  force,  by  means  of 
general  notices  or  the  delivery  of  tickets  containing  special 
stipulations,  contracts  upon  their  employers;  and  cases  were 
cited  to  show  that  agreements  couched  in  general  terms,  im- 
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posing  fbe  risk  of  carriage  on  the  bailor,  would  not  be  inter- 
preted to  extend  to  losses  proceeding  from  the  negligence  of 
the  bailee  or  his  agents.  These  subjects  are  not  considered 
pertinent,  because  in  the  present  case  it  was  clear  that  the 
contract  between  the  deceased  and  the  carriers  received  the 
voluntary  assent  of  the  former,  and  because  such  contract  in 
clear  terms  gave  immunity  to  the  carriers  from  the  negligent 
acts  of  their  servants.  As  I  have  already  remarked,  the  in* 
quiry  goes  to  the  point  singly  as  to  the  legal  validity  of  agree- 
ment which  these  parties,  beyond  all  question,  entered  into  in 
good  faith. 

But  another  line  in  the  reasoning  of  the  counsel  of  the 
plaintiffs  seems  to  require  a  more  deliberate  notice.  It  was 
insisted  that  a  common  carrier  could  not,  even  by  express  con- 
tract, exempt  himself  from  liability  for  his  own  negligence. 
But  even  on  this  head  it  does  not  strike  my  mind  that  it  is 
necessary  for  any  present  purpose  to  enter  upon  the  discussion 
of  this  vexed  question.  The  duty  of  the  common  carrier  is 
8ui  generis.  His  obligations  are  so  peculiar,  it  is  difficult,  per- 
haps impossible,  to  apply  closely  by  way  of  analogy  the  rules 
of  law  which  control  his  conduct  and  give  rise  to  his  responsi- 
bilities to  the  situation  of  other  contractors.  By  the  usual 
principles  of  law,  the  common  carrier  is,  with  narrow  excep- 
tions, an  insurer  of  the  safe  delivery  of  the  goods  coming  to 
his  hands.  So,  too,  he  is  bound,  as  a  general  thing,  to  carry 
all  the  goods  brought  to  him  in  the  ordinary  course  of  his  busi- 
ness. These  are  obligations  falling  upon  tiie  common  carrier 
by  force  of  his  employment,  which  is  of  a  quasi  public  charac- 
ter. When,  therefore,  questions  arise  as  to  the  right  of  these 
social  agents,  so  to  speak,  to  free  themselves  by  contract  or 
otherwise  from  the  burdens  set  upon  them  by  law,  it  is  ob- 
vious that  considerations  which  are  totally  foreign  to  ordinary 
oases  enter  into  the  discussion.  Consequently  all  reasoning  on 
this  theme  must  turn  on  motives  of  policy  and  general  conve- 
nience. And  it  is  on  this  account  that  I  think  that  a  solution 
of  the  question,  whether  a  common  carrier  can  or  cannot  ex- 
empt himself  by  express  agreement  from  the  obligation  which 
he  takes  from  the  law  to  conduct  his  business  without  negli- 
gence, oannot  have  a  controlling  effect  upon  the  present  sub- 
ject of  inquiry.  This  conclusion  is  founded  in  the  feust  that  I 
do  not  regard  the  contract  now  in  controversy  as  one  which  the 
defendants  have  made  in  their  character  of  common  carriers. 
I  think  it  plain  they  must  in  this  respect  be  placed  on  the  boi 
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of  gratoitooB  bailees.  Every  test  which  can  be  applied  to  the 
case  wiU  show  that  the  defendants  on  this  occasion,  in  this 
particnlar  matter,  were  not  common  carriers.  The  deceased 
did  not  bargain  with  them  on  the  basis  of  any  such  employ- 
ment. If  he  had  seen  fit,  he  had  a  right  to  deal  with  them  in 
their  general  character,  bat  he  did  not  do  so.  As  a  member 
of  society,  it  was  his  right,  upon  paying  his  £Eure,  to  require  of 
these  defendants  to  carry  him  upon  the  terms  which  the  law 
imposed  upon  them;  but  instead  of  exacting  this  right,  he 
solicited  a  mere  benevolence,  the  discharge  of  which  it  would 
not  be  reasonable  to  consider  as  any  part  of  the  business  of 
the  carrier.  The  legal  existence  of  this  contract,  therefore, 
cannot  be  impugned  on  the  ground  so  often  a4vanced  where 
common  carriers  are  concerned, — that  it  is  unwise  to  permit 
those  public  employees  to  throw  off  any  given  part  of  their 
common-law  liability.  The  question  ventilated  must  be  set- 
tled by  such  rules  of  law  as  are  applicable  to  the  ordinary 
class  of  gratuitous  bailments,  or  of  persons  rendering  an  un- 
bought  courtesy. 

Nor  does  the  objection  that  this  contract  is  not  consistent 
with  good  morals  or  sound  policy  appear  to  me  of  much 
weight  This  consideration  was  urged  on  the  argument  in 
rather  a  wider  form  than  the  &ct8  will  warrant,  finr  the  propo- 
sition was  that  it  is  pernicious  and  immoral  to  allow  a  person 
to  contract  for  a  discharge  from  the  effects  of  his  own  negli- 
gence. But  the  question  to  be  decided  is  narrower,  the  case 
showing  merely  the  presence  of  negligence  in  the  servants  of 
the  defendants,  but  none  whatever  in  the  defendants  them- 
selves. Consequently  we  have  to  do  simply  with  the  more  lim- 
ited proposition.  Does  the  law  prevent  a  person  in  a  matter 
not  connected  with  any  public  employment  to  stipulate  for 
an  immunity  from  the  results  of  the  omissions  or  oversights 
of  his  own  agents? 

Now,  I  think  it  will  be  plain  to  any  one  who  will  survey  this 
ground  that  there  is  nothing  in  natural  justice  which  would 
hold  the  master  responsible  for  the  negligence  of  his  servant. 
With  relation  to  the  moral  code,  a  man  performs  in  this  par- 
ticular his  whole  duty  when  he  exercises  proper  prudence  and 
care  in  the  selection  of  competent  agents  to  conduct  his  affairs. 
The  rule  of  respondeat  superior  is  one  of  great  severity,  and 
has  been  adopted,  not  from  its  intrinsic  equity,  but  from  its 
general  convenience.  It  subsists  incontestably  as  an  estab- 
lished legal  technicality.    Can  it  not  be  waived,  and  another 


678  KiNMST  9.  Gbmtbal  R.  B.  Co.      [New  Jersey, 

nile  ad<ypted  on  any  special  oooasioa  between  party  and  party? 
I  oonfess  to  an  entire  inability  to  oomprebend  the  force  of  the 
objections  to  this  being  done.  The  fallibility  of  all  human 
agency  is  an  imperfection  not  to  be  eliminated  from  any 
transaction  dependent  on  the  employment  of  such  means.  In 
the  absence  of  an  express  contract,  the  law,  in  order  to  lay 
down  a  fixed  rule,  throws  the  liability  en  him  who  employed 
the  agent;  but  what  in  the  nature  of  the  transaction  is  there 
which  should  prevent  any  party  contracting  with  such  prin- 
cipal to  take  on  himself  the  risk  of  the  servant's  misconduct? 
It  was  suggested  that  the  tendency  of  any  exemption  of  the 
principal  would  be  to  remove  from  common  carriers  one  of 
their  motives  to  exercise  care  in  their  business:  but  the  two- 
fold  answer  is,  first,  that  the  present  discussion  does  not,  as 
has  been  already  shown,  relate  to  the  contract  of  a  common 
carrier;  nor,  second,  does  it  involve  any  consideration  of  the 
misconduct  of  the  principal,  —  the  whole  question  being, 
whether  the  master  may  not  avoid  the  consequences,  not  of 
his  own  but  of  his  servant's  omissions.  The  contract  before 
us,  BO  far  as  its  terms  are  at  present  involved,  did  not  contem- 
plate the  introduction  into  the  affair  of  any  element  of  danger 
which  was  not  necessarily  inherent  in  it, — that  is,  the  falli- 
bility of  human  conduct,  over  which  the  carrier  had  no  con- 
trol. The  transaction  is  virtually  this:  the  carrier  says  to 
the  passenger,  I  have  employed  careful  and  skillful  men  to 
manage  my  locomotive  and  cars;  but  they  are  human,  and 
they  may  fail  in  their  duty,  to  your  danger.  The  passenger 
says,  In  conBideration  of  a  free  passage,  I  will  run  that  risk. 
The  bargain  is  struck  on  these  grounds,  and  I  am  clear  that 
it  would  be  a  great  refinement  to  impeach  it  as  being  prejudi- 
cial to  public  interests. 

Nor  do  1  find  such  a  contract  in  any  respect  incompatible 
with  legal  principles  on  analogous  subjects.  Agreements  of 
fire  insurance  are  familiar  instances  much  in  point,  for  they 
are  in  general  stipulations  for  indemnification  against  the 
results  of  a  party's  own  negligence  or  that  of  his  employees. 
In  truth,  it  is  obvious  that  the  doctrine  asserted  in  support  of 
the  case  of  the  plaintiffs  would,  if  carried  to  its  logical  result, 
subvert  equally  with  the  present  contract  almost  the  entire 
system  of  bailments;  for  that  system  is  erected  in  part  on  the 
principle  of  allowing  an  immunity  to  the  negligence  of  the 
bailee.  Thus,  in  the  case  of  a  deposit,  the  depositary  in 
the  Roman  law  was  answerable  for  the  thing  left  with  him. 
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in  case  of  its  loss,  only  for  fraud;  and  in  the  English  and 
American  law,  such  bailee  cannot  be  held  unless  negligence 
flo  gross  as  almost  to  be  evincive  of  bad  faith  can  be  imputed 
to  him.  In  such  cases,  then,  the  bailor  virtually  agrees  to 
discharge  the  bailee  from  all  responsibility  for  ordinary  ne- 
glects such  as  careless  men  are  apt  to  fall  into,  and  the  law 
does  not  scruple  to  enforce  such  contracts.  Such  agreements 
in  kind  are  not  distinguishable  from  the  stipulation  now 
sought  to  be  impeached.  Another  analogy  will  be  found  in 
that  long  line  of  decisions  which  have  so  completely  estab- 
lished the  proposition  that  even  common  carriers  can  by  ex- 
press agreement  limit,  to  some  extent  at  least,  their  common- 
law  liability.  In  reply  to  observations  on  the  impolicy  of  such 
a  relaxation,  Baron  Parke  {Carr  v.  Lancashire  and  Yorkshire 
R,  £.,  14  Bng.  L.  &  Bq.  840)  compressed  the  argument  into  a 
sentence,  and  said:  *^  We  ought  not  to  fritter  away  the  meaning 
of  contracts  merely  for  the  purpose  of  making  men  careful." 

From  these  considerations,  I  have  come  to  the  conclusion 
that  the  contract  which  the  deceased  made  with  the  defend- 
ants was  valid  in  law,  and  under  the  circumstances  presented 
at  the  trial  afforded  a  friU  defense  to  this  action. 

It  will  be  perceived  from  the  following  citations  that  a 
dmilar  doctrine  has  been  held  by  the  courts  of  New  York: 
WelU  V.  New  York  Central  R.  R.  Co.,  24  N.  Y.  181;  Perking  v. 
New  York  C.  R.  R.  Co.,  24  Id.  208;  Welles  v.  New  York  C. 
R.  R.  Co. J  26  Barb.  641;  BisseU  v.  New  York  Cent.  R.  R.  Co., 
25  Id.  443. 

It  has  not  seemed  to  me  proper  to  consider  the  other  ques- 
tion mooted  on  the  argument,  whether  the  memorandum  in- 
dorsed on  the  ticket  in  question  was  of  such  a  character  as  to 
require  a  United  States  revenue  stamp.  Such  objection  was 
not  made  at  the  trial,  and  it  is  now  quite  too  late  to  interpose 
it.  The  rule  is  entirely  settled  that  if  an  imperfection  of  this 
character  is  relied  on,  the  point  must  be  raised  before  the  in- 
strument is  put  in  evidence:  Robinson  v.  Lord  Vernon,  7  Com. 
B.,  N.  S.,  231;  Fidd  v.  Wood,  7  Ad.  A  E.  114;  Israel  v.  Ber^ 
jamin,  3  Camp.  40. 

The  defendants  are  entitled  to  judgment  on  the  verdict. 

AoBBnciMT  ExKMFTnro  Caxbxmb.  fbom  Niouoivoi. — In  TZfinoli  Cbilrai 
a.  R.  Co.  y.  Readt  87  Am.  Deo.  260,  different  mmioning  wm  adopted  from  the 
ftbore,  and  a  aomewhat  different  condoaion  arrived  at.  It  waa  there  held  that 
an  agreement  exempting  a  railroad  company  from  liability  for  any  injury  to 
person  or  property  ol  a  free  paosenger  waa  valid  ao  far  at  the  oonaeqnenoea 
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of  ita  otdinuy  nfl^jgaioe  wm  oonoanied,  but  not  m  regudi  its  gron  neg^ 
genoe,  wwkliwiUMg,  or  wfllfnl  miifoMUiioe;  aad  that  the  aoceptuioo  of  »  freo 
ticket  ottaMwhad  an  agnonait  Indonod  thereon  to  the  efieet  that  the  laO- 
road  company  will  not  be  liahle  for  any  injnxy  to  the  penon  or  pruperljF  of 
the  panenger,  ao  ftir  as  it  fa  conriafeent  with  the  mlea  of  pnhlio  policy*.  See 
the  note  to  tfaia  oaaa. 

Patwdit  ov  Vamm  18  Ajraoroni  Liabilitt  or  Cimitna  of  PiaBBrosas: 
NoUomr.  ITerfem  12. 12.  Ok,  00  Am.  Deo.  028^  and  note;  Todd r.  Old Oolom^ 
de.It.JL  Co.,  80  Id.  40. 

OomioN  Cabbdoi  cAinror  bt  C!oiitbaot  Dxyk  Ibtilf  ov  LuBiurT  ion 
Niououron  on  Wamt  ov  Gabs:  See  note  to  Weatam  Tnm§.  (h.  r.  NewhaO, 
76  Am.  Deo.  770;  Mbert$  ▼.  JNfay,  77  Id.i8S;  SteUe  ▼.  Towmaend,  70-Id.  49^ 
andnotec. 

Thx  nnrcnPAL  oabi  d  ahooibd  in  Kwrnep  t.  Oadni  R.  R.  Got.,  34 
N.  J.  L.  078^  wliere  it  wm  held  that  a  oonteact  that  in  eonaideration  of  a  free 
panage  a  pawenger  will  aanme  the  riik  of  injuries  to  his  penon  from  the 
nagUgmoe  of  the  aerranta  of  the  raihoad  company  is  valid;  and  that  a  paa- 
ofloger  who  knowingly  leoeivee  a  free  ticket  with  rach  a  contract  indomed 
open  it  will  be  boond  by  the  teima  of  each  contract^  and  cannot  leoover  for 
injnriec  from  ench  nflgligenoe.  The  principal  caee  is  alao  dted  in  OMe  «f& 
tLW.Co.v.  aObff^  47  Ind.  480^  to  the  point  that  a  commca  canriHr  may  be 
from  liabiU^  for  a  Icai  ocearioaed  by  crdinaiy  nflgligence. 
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Wtntwm  18  TO  SocnnmnB  ob  XJmomnmwm  or  Tmguan^ 
ICnrs.  >-I1m  opinion  of  »  witaen  who  did  not  attaot  tbo  ozoontion  of  a 
willy  aad  wlio  is  not  tpeoudly  qnalified  by  aeiaatifio  knowlodge  to  jndgo 
of  the  oonndnoM  or  nmonndwoi  of  the  teetetor'e  mind,  is  not  competent 
orideBoe  u  to  that  fact  In  testifying  as  to  matters  within  his  own 
ehserfation,  bearing  upon  the  oompeteoqy  of  the  testator,  he  may  char- 
aeteriae  as  ratioDal  or  iirational  the  aoti  and  dechurations  to  which  he 
testifies;  bat  his  examination  mnst  be  limited  to  his  own  conclusions 
from  the  speeifie  fsots  he  disdoses. 

Bamb. — Bnarnmi  10  Thd  Bitls  is  Abmzitbd  nr  Casm  of  ATmnxa 
OR  BumaaaaQ  Wammum  to  Will,  whose  opinions  are  always  oom- 
petonti  and  are  admitted  eat  nteeuUaU  as  throwing  light  upon  the  res 
gmim.  Th&y  may  state  their  own  conTiotions  as  to  the  testator's  capacity, 
for  they  were  immediate  aoton,  and  may  well  retain  a  reoollectioa  of 
tiie  gensial  lesnlt  of  their  obserration  after  the  particnlar  circomstanoss 
httre  besB  effiMod  I7  Upse  of  time. 

Imoaaan  ax  Law  will  bs  RxviBaxD  whxrb  Imtbofeb  Byiduicb  was 
AuMiTTAU;  as  where  a  witness  who  did  not  attest  the  ezeoation  of  a  mill, 
and  was  not  qnalified  to  speak  as  an  expert^  was  pennitted  to  testify 
fSBsnUy  that  in  his  opinion  the  testator  was  of  soond  mind;  bat  this 
nde  has  its  limitations  in  equity. 

Om  AfnAL  nuMK  Daonn  of  Svbbooati,  Rxvibw  n  ni  KATiTBn  of  Bji- 
BBABOro  HI  Bqitxtt;  and  the  admission  of  improper  eridenoe  on  the 
eriiginal  hearing  before  the  sarrogate,  as  where  a  non-expert  or  non-pro- 
fssiiaml  witaeas  was  permitted  to  tostify  as  to  his  opinion  of  the  testa- 
ospaoity  off  the  testator,  fonushes  no  groond  lor  rerersing  the 
in  the  snpreme  ooort^  if  the  fsots  established  by  legal  and  com- 
petent tsstimony  are  plainly  sofficient  to  uphold  it 

Tmmjom  aw  Will  shoold  hot  mm  Bajsotid  Simplt  uoausb  TnrATox, 
Of  OfHBB  Basraon  OoMnnvfT,  entertained  the  mistaken  idea  that  his 


682  Clapp  v.  Fullbrton.  [New  York, 

eldest  daughter  was  ill^timate,  if  such  idea  was  not  the  effect  of  an  in- 
sane delusion,  bat  of  slight  and  inadaqnate  evidence  acting  upon  a  bum- 
picions,  jealona,  weakened,  and  failing  mind. 
Oosn  OF  Both  Pabtiss  mat  mm  Chaboxd  vtox  Sbtar  where  there  was 
probable  canse  for  contesting  the  Talidity  of  a  wiU,  as  tbown  hy  the  con- 
dnct  of  the  testator. 

Appeal  from  a  judgment  of  the  supreme  court  aflSrming  a 
decision  of  the  surrogate  court  admitting  to  probate  the  last 
will  of  Oliver  Selfridge,  deceased.     The  testator  died  in  his 
Beventy-soventh  year.    He  left  property  amounting  to  eighteen 
hundred  or  two  thousand  dollars.    The  contest  was  between 
his  daughters,  Mrs.  FuUerton  and  Mrs.. Clapp,  who  were  his 
only  children  and  sole  legatees.    Selfridge  made  the  will  in 
question  on  December  10,  1861,  giving  all  his  property  to 
Mrs.  Clapp,  except  a  legacy  of  one  hundred  dollars  to  Mrs. 
Fullerton.    In  a  previous  will,  executed  in  May,  1860,  he  had 
bequeathed  one  thousand  dollars  to  Mrs.  Fullerton,  directing 
the  residue  to  be  equally  divided  between  her  and  her  sister, 
Mrs.  Clapp,  and  explaining  the  inequality  of  the  bequests  by 
the  statement  that  he  considered  he  had  given  as  ma<di  as  one 
thousand  dollars  to  Mrs.  Clapp  in  the  sale  of  his  homestead  to 
her  husband;  and  this  statement  was  confirmed  by  the  proof, 
which  showed  the  sale  to  have  been  for  about  two  thirds  the 
value  of  the  property.    The  will  was  contested  by  Mrs.  Fuller- 
ton  on  various  grounds;  but  those  principally  relied  on  were 
the  imbecility  or  lunacy  of  the  testator,  and  undue  influence 
on  the  part  of  Mrs.  Clapp,  the  proponent    Some  witnesses  on 
the  part  of  the  contestant,  and  who  were  not  the  subscribing 
witnesses  or  experts,  stated  the  facts  on  which  their  opinions 
were  based,  and  testified  that  in  their  judgment  the  testator 
was  incapable  of  transacting  business  during  the  last  year  of 
his  life.    This  proof  was  met  by  evidence  of  a  similar  char- 
acter from  witnesses  on  the  part  of  the  proponent,  who  in  some 
instances,  without  stating  the  facts  on  which  their  judgment 
was  based,  testified  that  his  mind  in  their  opinion  wa&  sound. 
Exceptions  were  taken  on  both  sides  to  the  admission  of  this 
description  of  evidence.     Evidence  was  adduced  by  the  con- 
testant tending  to  show  that  during  the  last  year  of  his  life 
the  testator  was  laboring  under  the  insane  delusion  that  his 
first  wife,  who  had  been  dead  some  forty-five  years,  had  been 
gi'.ilty  of  infidelity^  and  that  Mrs.  Fullerton,  the  elder  of  their 
two  daughters,  was  illegitimate,  though  born  in  wedlock  a 
year  after  his  marriage.    It  appeared  that  he  communicated 
his  impression  on  this  subject,  with  the  grounds  on  which  it 
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rested,  to  his  brother,  Oliver  SelMdge,  to  his  sister,  Mrs.  Wil- 
son, and  to  his  niece,  Mrs.  McDugall.  These  communications 
fleem  to  have  been  in  each  case  privately  made,  and  they  were 
all  subsequent  to  the  execution  of  the  first  will.  The  princi- 
pal fact  on  which  his  suspicion  was  based  was  a  declaration 
by  his  wife  in  her  last  illness,  made  in  a  condition  of  delirium 
produced  by  disease  of  the  brain,  and  recalled  after  a  long 
interval  of  years,  when  his  physical  and  mental  faculties  were 
enfeebled  by  sickness  and  age.  Selfridge's  first  wife  bore  an 
excellent  character,  and  he  retained  for  her  an  enduring  afiec- 
tion  down  to  the  time  of  his  second  marriage.  The  contestant 
had  been  his  favorite  daughter;  and  in  the  will,  made  two 
years  before  his  death,  he  had  given  her  about  two  thirds  of 
his  property.  It  was  proved  by  the  declaration  of  the  testator 
that  the  question  of  Mrs.  FuUerton's  legitimacy  had  been  the 
subject  of  conversation  between  him  and  the  proponent  and 
her  husband.  It  was  also  proved  by  proponent's  admission 
that  this  suspicion  had  its  origin  in  the  mind  of  her  father 
nearly  two  years  before  his  death,  and  in  the  interim  which 
intervened  between  the  execution  of  the  first  and  the  second 
will.  It  was  discredited  in  the  strongest  terms  when  he  com- 
municated it  to  his  brother,  his  sister,  and  his  niece;  but  it 
^id  not  appear  from  the  evidence  to  have  been  discouraged 
on  any  occasion  by  the  proponent  or  her  husband.  Rumors 
tending  to  give  it  a  color  of  credit  were  set  afloat  after  the 
testator's  death,  and  though  not  directly  traceable  to  any  par- 
ticular source,  they  derived  significance  from  the  subsequent 
intimation  by  the  proponent  to  Mrs.  Wilson  that  her  mother 
had  been  too  intimate  with  her  father's  brother.  As  evidence 
of  undue  influence,  the  following  facts  were  relied  on:  1.  The 
•existence  of  this  unfounded  suspicion  or  delusion,  and  the 
subsequent  gift  of  the  bulk  of  his  property  to  the  daughter 
with  whom  he  resided,  and  who  was  alone  interested  in  giving 
oountenance  to  the  imputation;  2.  His  previous  known  and 
acknowledged  preference  for  the  contestant  as  between  her  and 
his  younger  daughter;  3.  His  rooted  prejudice  against  Clapp, 
the  husband  of  the  proponent,  and  his  frequent  complaints, 
running  through  a  series  of  years,  and  down  to  the  time  of 
his  death,  that  he  had  been  the  victim  of  imposition  on  the 
part  of  his  son-in-law,  who  had  dealt  with  him  in  a  spirit  of 
meanness,  duplicity,  and  deceit;  4.  His  constant  discontent 
with  his  residence  in  the  family  of  his  daughter  during  the 
last  year  of  his  life,  and  his  repeated  attempts  to  induce  the 
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contestant  and  otners  to  farnish  him  with  a  home  more  con- 
genial; 6.  His  repeated  complaints  that  letters  passing  be- 
tween him  and  Mrs.  Follerton  were  intercepted,  and  that  he 
was  treated  in  the  family  with  disrespect,  inattention,  and 
neglect;  6.  His  loss  of  certain  notes  which  he  held  against 
Clapp,  and  his  evident  suspicion  that  they  were  in  the  posses- 
sion of  the  maker.    To  repel  the  imputation  of  undue  influence, 
the  testimony  of  an  Irish  employee  of  Clapp  was  relied  on, 
and  who  testified  that  the  testator  had  made  him  his  confi- 
dant in  respect  to  the  will,  and  that  he  gave  the  bulk  of  his 
property  to  Mrs.  Clapp,  '*  to  keep  her  out  of  the  poor-house,'^ 
under  the  belief  that  Mrs.  FuUerton  was  in  less  needy  circum- 
stances.    Clapp's  father  testified  that  the  testator  had  inti- 
mated that  "  there  had  been  wrongs  committed,  and  he  was 
glad  he  had  been  spared  to  rectify  some  of  them  ";  and  added 
that  Mrs.  Clapp  ''had  been  very  kind,  and  that  he  had  or  would 
make  her  restitution."    The  proponent's  son,  T.  W.  Clapp, 
testified  that  the  following  declarations  were  made  to  him  by 
the  testator:  That  he  had  heard  ''there  was  to  be  a  turning 
over  of  matters  and  things  in  general  and  his  will  when  he 
died  ";  that  "  he  had  made  a  will  once  to  please  some  others, 
and  now  he  had  made  a  will  to  suit  himself";  that  "  his  wife 
said  on  her  death-bed  that  Eliza  was  not  his  daughter,  but 
that  she  was  then  insane  and  out  of  her  head;  that  he  always 
claimed  her  as  his  daughter,  and  always  would,  and  that  he 
did  not  know  anything  to  the  contrary  himself."    Other  facts 
are  stated  in  the  opinion. 

James  8.  Coon^  for  the  appellant. 

E.  Hill  and  A.  D,  Waity  for  the  respondent. 

By  Court,  Pobteb,  J.  The  surrogate  seems  to  have  as* 
Bumed  that  non-professional  witnesses  who  did  not  attest  the 
execution  of  the  will  were  competent  to  express  an  opinion  on 
the  general  question  of  testamentary  capacity.  When  a  lay- 
man is  examined  as  to  £EU^ts  within  his  own  knowledge  and 
obsorvation,  tending  to  show  the  soundness  or  unsoundness 
of  the  testator's  mind,  he  may  characterize  as  rational  or  irra- 
lional  the  acts  and  declarations  to  which  he  testifies.  It  is 
legitimate  to  give  them  such  additional  weight  as  may  be 
derived  from  the  conviction  they  produced  at  the  time.  The 
party  calling  him  may  require  it  to  fortify  the  force  of  the  facts, 
and  the  adverse  party  may  demand  it  as  a  mode  of  probing 
the  truth  and  good  faith  of  the  narration.    But  to  render  his 
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opinion  adnuBsible  even  to  this  extent,  it  must  be  limited  to 
hiB  oondosionB  fiom  the  specific  facts  he  discloses.  His  posi- 
tion is  that  of  an  observer,  and  not  of  a  professional  expert. 
He  may  tbstify  to  the  impression  produced  by  what  he  wit- 
nessed; but  he  is  not  legally  competent  to  express  an  opinion 
on  the  general  question  whether  the  mind  of  the  testator  was 
sound  or  unsound. 

An  exception  to  this  rule  is  recognized  in  the  case  of  attest- 
ing witnesses.  They  are  present  at  the  very  act  of  execution, 
and  their  opinions  on  the  general  question  of  testamentary 
capacity  are  admitted  ex  necessitate.  It  is  the  policy  of  the 
law  to  provide  all  possible  safeguards,  for  the  protection  of 
the  heir  as  well  as  the  testator.  No  light  is  excluded  in  refer- 
ence to  the  res  gestae  which  can  be  furnished  by  the  immediate 
actors.  The  subscribing  witnesses  may  be  required  to  state 
not  only  such  facts  as  they  remember,  but  their  own  convic- 
tions as  to  the  testator's  capacity;  for  it  may  well  happen  that 
on  so  vital  a  point  they  may  retain  a  clear  recollection  of  the 
general  result  long  after  the  particular  circumstances  are  ef- 
faced by  lapse  of  time  or  obscured  by  failing  memory. 
.  In  the  present  case,  the  attesting  witnesses  were  not  called 
upon  to  express  their  judgment;  but  others,  not  qualified  to 
speak  as  experts,  were  permitted  to  testify  generally  that  in 
their  opinion  the  testator  was  of  sound  mind.  That  this  ruling 
was  wrong  is  shown  with  great  clearness  and  force  in  the  opin- 
ion delivered  by  Judge  Bockes  at  the  general  term.  If  the 
error  had  occurred  on  the  trial  of  an  ordinary  action  at  law, 
it  would  have  called  for  a  reversal  of  the  judgment  in  ac- 
cordance with  the  rule  on  this  subject  as  heretofore  limited 
and  defined  by  the  successive  decisions  hi  the  case  of  De  Witt 
V.  BarUy,  9  N.  Y.  871;  S.  C,  17  Id.  340,  847. 

The  court  below  was  right,  however,  in  holding  that  the 
error  was  not  fatal  if  it  be  apparent  upon  the  whole  case, 
irrespective  of  the  evidence  improperly  admitted,  that  the  tes- 
tator was  clearly  competent,  and  that  the  will  was  properly  ad- 
mitted to  probate.  On  appeals  from  the  decrees  of  surrogates, 
the  supreme  court  succeeds  to  the  jurisdiction  and  authority 
of  the  old  court  of  chancery.  The  review  is  in  the  nature  of  a 
rehearing  in  equity;  and  the  admission  of  improper  evidence 
on  the  original  hearing  furnishes  no  ground  for  reversing  the 
final  decision  if  the  facts  established  by  legal  and  competent 
testimony  are  plainly  sufficient  to  uphold  it:  flteftencl  v.  Dari^ 
22  N.  Y.  420,  421. 
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In  this  case,  the  proof  is  clear  that  the  statutory  forma  were 
observed  in  the  execution  of  the  will,  and  that  the  testator  had 
sufficient  intelligence  to  understand  the  nature  and  effect  of 
its  provisions.  The  vigor  of  his  mental  Caculties*  was  im* 
paired,  but  not  to  such  an  extent  as  to  disable  him  from  mak- 
ing a  testamentary  disposition  of  his  property.  He  retained 
a  clear  recollection  of  the  provisions  of  his  previous  will;  and 
his  determination  to  change  them  was  thoughtful  and  delib- 
erate, whether  the  motives  that  induced  it  were  rational  or 
irrational.  The  case  bears  no  analogy  to  that  of  a  testator 
who  contributes  nothing  to  his  will  but  a  series  of  nods  and  a 
cross,  or  a  signature  traced  by  a  guiding  hand  stronger  and 
steadier  than  his  own. 

Before  he  directed  the  preparation  of  the  instrument,  he 
had  avowed  his  intention  to  make  Mrs.  Clapp  his  principal 
legatee.  He  assigned  as  a  reason  for  the  alteration  the  change 
which  had  recently  occurred  in  the  relative  pecuniary  circum- 
stances of  his  elder  and  younger  daughter.  He  went  a  con- 
siderable distance  on  foot  and  alone  to  procure  the  previous 
will,  which  he  had  deposited  at  the  house  of  a  friend.  He 
intrusted  an  intelligent  professional  gentleman  with  the  prep- 
aration of  a  new  will,  and  personally  gave  him  the  instruc* 
tions  from  which  it  was  drawn.  It  was  subsequently  executed 
in  the  presence  of  the  draughtsman  and  subscribing  witnesses, 
and  in  the  absence  of  the  p**lncipal  beneficiary.  He  wrote  his 
own  signature,  requested  tkt  witnesses  to  attest  it,  and  de- 
clared the  instrument  u>  be  his  last  will.  He  subsequently 
communicated  to  others  the  fact  of  its  execution,  and  the 
motives  which  induced  him  to  give  the  bulk  of  his  property 
to  the  proponent.  In  view  of  these  undisputed  facts,  Uie  opin- 
ions of  non-professional  witnesses  on  the  general  question  of 
testamentary  capacity  could  have  no  possible  weight;  and  all 
such  testimony  should  be  disregarded  as  needless  to  the  pro- 
ponent, and  harmless  to  the  contestant. 

It  was  also  insisted  that  adde  from  the  issue  of  imbecility, 
the  testator  was  disqualified  by  lunacy.  This  daim  reeled 
on  the  assumption  that  during  ^e  last  year  of  his  life  he  waa 
laboring  under  an  insane  delusion  as  to  the  legitimacy  of  his 
elder  daught».  To  sustain  the  allegation,  it  is  not  sufficient 
to  show  that  his  suspicion  in  this  respect  was  not  well  founded. 
It  is  quite  apparent  from  the  evidence  that  his  distrust  of  the 
fidelity  of  his  wife  was  really  groundless  and  unjust;  but  it 
does  not  follow  that  his  doubts  evince  a  condition  of  lunacy. 
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The  right  of  a  testator  to  dispoee  of  his  estate  depends  neither 
on  the  jostioe  of  his  prejudices  nor  the  soundness  of  his  rea- 
soning. He  may  do  what  he  will  with  his  own;  and  if  there 
be  no  defect  of  testamentary  capacity,  and  no  undue  influence 
or  fraud,  the  law  gives  effect  to  his  will,  though  its  provisions 
are  unreasonable  and  unjust. 

In  determining  the  question  whether  his  impression  in 
regard  to  his  wife  was  due  to  insane  delusion,  attention  must 
be  given  to  the  circumstances  in  which  it  originated,  and  to 
his  physical  and  mental  condition  at  the  time  it  obtained 
lodgment  in  his  mind.  She  died  at  the  age  of  twenty-six, 
when  he  was  thirty  years  old;  he  married  again  after  an  in- 
terval of  twenty  years;  he  had  no  children  by  the  second  wife, 
and  was  grievously  disappointed  at  her  death  by  a  bequest  of 
a  portion  of  her  property  to  her  relatives.  Some  three  years 
before  her  decease,  he  sold  his  house  to  Clapp,  and  from  that 
time  until  his  death  he  was  a  boarder  in  the  proponent's 
family.  He  was  uneasy  and  discontented,  seeking  some  op- 
portunity to  find  a  more  agreeable  home,  charging  his  daugh- 
ter with  irreverence  and  neglect,  and  her  husband  with  cupidity 
and  fraud.  He  was  overtaken  by  disease,  and  became  irrita« 
ble  and  infirm.  He  was  strongly  attached  to  his  elder  daugh- 
ter in  Ohio,  and  in  his  first  will,  made  some  two  years  before 
his  death,  he  gave  to  her  the  greater  portion  of  his  property. 
After  the  execution  of  this  will,  his  infirmities  increased;  he 
became  nervous  and  querulous,  and  was  easily  moved  to  tears; 
he  was  conscious  of  the  decay  of  his  faculties,  and  apprehen- 
sive of  the  i^proach  of  death.  His  memory  became  unreten- 
tive  of  recent  occurrences,  and  as  usually  happens  in  such 
cases,  his  mind  was  constantly  recurring  to  the  incidents  of 
early  life.  It  is  one  of  the  compensations  of  age  that  when 
current  events  cease  to  imprint  themselves  upon  the  memory, 
those  of  former  years  are  often  reproduced  with  the  freshness 
of  first  impression,  and  become  the  leading  topics  of  reflection 
and  conversation. 

The  testator,  in  view  of  his  own  approaching  end,  very 
naturally  recurred  to  the  circumstances  attending  the  death 
of  his  first  wife,  which  had  been  the  most  marked  event  in  his 
own  family  history.  He  unfi)rtunately  recalled  a  declaration 
made  by  her  on  her  death-bed,  that  the  contestant,  though 
bom  in  wedlock,  was  not  his  daughter.  He  knew  that  it  was 
uttered  in  the  delirium  of  a  fatal  disease  of  the  brain,  but  he 
penoitted  it  to  be  a  source  of  uneasiness  and  disquietude,  until 
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it  made  an  impression  on  his  mind  in  his  then  feeble  and 
morbid  condition  which  it  had  tiot  produced  when  the  inci- 
dent occurred.  He  connected  it  with  the  cireumBtances  of 
his  occasional  absence  from  home  during  the  first  year  of  hia 
married  life,  of  her  light-hearted  youth  and  gayety,  and  of 
suspicions  which  had  fallen  upon  some  who  had  been  early 
associates  of  the  family;  and  he  was  thus  led  to  apprehend 
that  her  statement,  though  made  when  she  was  delirious,  was 
more  significant  than  he  had  deemed  it  at  the  time.  He 
admitted  that  he  bad  attached  no  importance  to  the  declara- 
tion when  it  was  made,  and  expressed  his  surprise  that  it  had 
not  impressed  him  more  deeply.  He  spoke  of  it,  however, 
only  to  his  nearest  relatives,  and  evidently  appreciated  the 
embarrassment  and  delicacy  of  alluding  to  it  at  all.  He  con- 
tinued to  refer  to  Mrs.  Fullerton  in  terms  of  kindness  and  af- 
fection, acknowledged  that  he  did  not  and  could  not  know 
that  she  was  not  legitimate,  and  declared  that  he  should 
always  continue  to  claim  and  treat  her  as  hia  daughter. 

It  is  manifest  that  his  original  judgment  was  right.  He 
dismissed  the  delirious  expression  of  his  wife  as  of  no  mo- 
ment when  all  the  circumstances  were  fresh,  and  his  mind 
healthy  and  vigorous;  but  when  his  affection  for  her  had 
waned  with  the  lapse  of  time,  and  he  was  no  longer  able  to 
recall  the  grounds  of  his  former  confidence  in  her  fidelity,  the 
recollection  of  the  incident  produced  undue  impression  on  a 
mind  enfeebled  by  age  and  disease.  The  fact  should  be  re- 
ferred  to  weakness  and  credulity  rather  than  to  insane  delu- 
sion. The  repose  of  families  has  often  been  disturbed  on 
grounds  as  slight  and  trivial  as  those  which  misled  the  tes- 
tator. It  is  evident  that  he  did  not  arrive  at  a  clear  and  set- 
tled conviction  that  he  bad  been  wronged  in  the  conjugal 
relation;  but  he  was  brought  to  a  condition  of  doubt,  suspense, 
and  uncertainty,  which  not  only  saddened  the  last  year  of  his 
life,  but  entailed  unmerited  reproach  on  the  names  of  his  wife 
and  eldest  daughter,  and  doubtless  co-operated  with  other 
causes  in  changing  the  direction  of  the  inheritance. 

The  allegation  of  undue  influence  rests  mainly  on  infer- 
ences to  be  deduced  from  facts  which  are  proved  only  by  the 
declarations  of  the  testator.  These  are  too  vague  and  inde- 
terminate in  their  nature  to  lead  to  a  clear  and  satisfactory 
conclusion.  The  mind  is  involuntarily  predisposed  against 
the  will  by  its  apparent  inequality  and  injustioe;  many  of 
the  drcumstancea  surrounding  the  transaction  cloud  it  with 
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grave  suspicion.  The  strong  probability  is,  that  the  testator's 
false  impression  in  regard  to  his  wife  received  encouragement 
from  those  who  should  have  been  the  first  to  disabuse  him  of 
his  error.  It  appears  from  the  testimony  of  his  sister,  Mrs. 
Wilson,  that  even  after  his  death  the  proponent  affected  to 
credit  the  scandalous  imputation;  though  it  would  seem  from 
the  nature  of  the  case  that  the  only  absolute  assurance  she 
could  have,  either  of  her  own  or  her  sister's  legitimacy,  was 
the  purity  of  the  mother  whose  honor  she  seemed  ready  to 
impugn.  We  do  not  think  the  proof  of  undue  influence  rises 
to  a  degree  of  strength  which  would  justify  the  rejection  of 
the  will. 

There  was  probable  cause  for  contesting  the  validity  of  the 
instrument;  and  while  we  think  the  judgment  should  be 
affirmed,  it  should  be  with  directions  that  the  costs  of  both 
parties  be  paid  from  the  estate. 

Judgment  affirmed;  costs  of  both  parties  to  be  paid  out  of 
the  fund. 

Davies,  C.  J.,  and  Moboan,  J.,  dissented. 


Ck>MF*nNcnr  of  Opdiioiis  ov  Koir-FBonasxoNAL  WmnasBs  ab  to  Sanitt 
ov  TxsTATOB,  OB  HIS  CAPAOnT  TO  Makb  Will:  See  extended  note  to  Dfeftm- 
son  V.  Barber,  6  Am.  Dec  60;  Orani  y.  TIumipMi,  10  Id.  119;  Clark  ▼.  Fiaher, 
19  Id.  402;  Kmne  v.  Kinne,  21  Id.  732;  Rambler  y.  Tryon,  10  Id.  444^  note 
460;  PoUb  v.  ITomm,  50  Id.  329;  extended  note  to  Joyce  y.  Mame  Ins.  Co.,  71 
Id.  538;  Farrtir§  AdvCr  y.  Braman'*  Adm'x,  82  Id.  137;  Sm^ifcm  v.  PrUx,  86 
Id.  459. 

COBCFITKIIGT    07    OPINIONS  OV  AtTERTING  OB  SUBSGBIBINQ  WITNE88E8  AS 

TO  Capacitt  OF  Testatob  to  Make  Will:  PotU  y.  House,  50  Am.  Dec.  329. 

Extrsmx  Old  Aob  of  Tsstatob  is  not  of  Itsxlf  Suffiount  to  Ren- 
der Him  Incompetent  to  Make  Will:  Taylor  y.  Kdfy,  68  Am.  Deo.  159;  nor 
mere  eccentricity,  however  great:  CoUeoted  cases  in  note  to  Addington  y. 
Wiiaonf  61  Id.  84;  and  the  influence  of  legitimate  family  and  social  rations 
is  not  such  an  influence  upon  a  testator  as  will  invalidate  his  testamentary 
disposition  of  his  property,  unless  it  is  exerted  oyer  the  yeiy  act  of  deyising, 
so  as  to  preyent  the  will  from  being  truly  the  act  of  the  testator:  JUean  y. 
^egley,  80  Id.  620. 

AwABD  OF  Costs  is  in  DmoBsnoN  of  Court  in  All  Suite  in  Ohanobbt 
which  are  determined  by  the  court  on  a  final  hearing:  Blue  y.  Bkte,  87  Am, 
Dec.  267;  Pearee  v.  Chastam,  46  Id.  423;  Cowlee  y.  WhUman,  25  Id.  60;  ex- 
tended note  to  Samndere  y.  Froei,  16  Id.  405--407,  on  costs  in  equity. 

The  prinoipal  case  was  cttbd  in  each  of  the  following  authorities,  and  to 
the  point  stated:  The  right  of  a  testator  to  dispose  of  his  estate  depends 
neither  on  the  justice  of  his  prejudices  nor  the  soundness  of  his  reasoning. 
He  may  do  what  he  will  with  his  own;  and  if  there  be  no  defect  of  testa- 
mentary capacity,  and  no  undue  influence  or  fraud,  the  law  giyes  efiect  to 
his  Mrill,  though  its  proyisions  are  unreasonable  and  unjust:  JadBBon  y.  Jack' 
AM.  Dec.  Vol.  XG--44 
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,  Km,  39H,  T.  JS7;  T^  v.  Oonfiwr,  3B  Id.  eiS;  Bride  t.  Arifi,  66  Id.  105; 
W'ait  T.  fimM,  Is  Hun,  40t;  ^^Hdie  r.  Segmne,  4  Abb.  App.  194;  S.  C.  3& 
How.  Pr.  SSg;  S  KeyM,  6G5;  MtLaugtMt  WiO.  3  Radt  SU;  PJOSpt  t. 
CteMr,  I'Dmk-  6U;  Potter  t.  McAl^iiu^  8  Id.  US;  /«  Oe  J/otter  tie.  </  WiB 
^/dctnos,  20  Wi^  116.  If  ddniion  ezisti  upoo  ods  nibJKit,  ha  ia  M  to 
th«t  pf  niifoiiD^  mind,  altlioagh  in  regard  to  other  mbjecta  he  aaj  roaaon 
ud  act  like  ft  rotioiud  mm:  Biggt  v.  Amariean  Tract  Bodetf,  OS  N.  Y.  S12. 
A  ch&iigB  of'  testuuantuy  intention  of  HmU  fumiihe*  no  groond  for  let- 
tlsff  kBdawfll;'  ffivoH  *■  TtdM,  1  Dem.  S97.    T«  innlidata  %  will,  it  nmat 

'  hB-pvond  tfaat  it  wa*  pMOorad  by  force,  threat^  or  ooemion  deaboying  free 
fgeaay.  The  jaaroi*e  of  the  ioflnenee  tprin^ag  fram  the  family  wlation, 
or  from  contidemtioiu  of  lerTioe,  affection,  or  gntitade^  ie  not  andne,  aien 

'  thoDgh'it  be  pressed  to  the  extent  of  nnraasonable  importimity;  BoMord  t. 
tfB«ito^2Hiin,M6;aC,  SThomp.  kC  81;  and  it  t*  a  gedunl  nde  that  the 
proTtaiona  of  a  will  of  thamaelvea  km  not  andence  of  nndne  inflnensa  or 

^.  nwnttf  fBtsngt/pXj,  whatarer  the  tanns  may  b«:  Tfltr  r.  Oardmer,  35  N.  Y. 

'  «13;  peoM  r.  IFandi^  3  Thomp.  &  C.  129;  PAiUipt  "■  Chattr,  1  Dem.  635; 
Rvtha/ord  t.  'Morrit,  TJ  HL  414.     Undne  inflaenco  oaanot  be  preanmed  or 

'  inferrMl  from  oppurtunity  or  intereet,  bnt  mnit  be  proved  to  hare  been  oz- 
erdaed,  and  eiereieed  in  relation  to  tlw  will  itael^  and  not  manly  to  other 

.  ♦-n-iftf'Vf  .trl^  V.  Oaniiner,  36  N.  Y.  610;  BidMll  v,  Bidiiell,  2  Thomp. 
t  C.  103;  Stf^itie  r.  Btg^ne,  4  Abb.  App.  IBS;  S.  C,  35  How.  Pr.  343;  3 
Eeyea,  6S9.  As  to  what  iuflnenoa  i«  deemed  enffident  to  ioTalidate  the 
taatamentary  act  of  one  upon  whom  it  ia  piaotioed,  sea  ooUeeted  oaaea  ia 
Comma  V.  Sitrr,  2  Dem.  8S3.  With  the  exception  of  atteating  witneaaei, 
noQ'profeaeional  witaeaasa  cannot  express  an  opinion  on  the  genecAl  qvealioD 
td  sa  ay  be  examined  a«  to  matters  within  their  own  obaerra- 

tipD  lia  competency  of  the  testator,  and  they  may  chatac- 

teril  ikion  rational  or  irratianal  the  acts  and  declarations  to 

'  iAi(  foiBcU  T.  To^br,  11  Hnn,  217;  BOl  t.  MtMatUr,  29  Id. 

-  373;  S5  Barb.  676;  E  C,  8  Abb.  Pr.,  N.  8.,  321;  42  N.  Y. 

a?;  It,  3  Abb.  Pr..  N.  a,  376;  S.  C,  36  N.  Y.  282;  Si^b>» 

r.  Ouardim  Mm.  Lift  Ini.  Co.,  66  Baib.  466;  Beailett  v.  Wood,  AS  N.  Y.  636; 
Oooditl  T.  ^aiVtaeftOn,  8  Thomp.  *  0.  347;  /» lie  MaUer  de.  qf  Reu,  87  N.  Y. 
620;  Holanilb  V,  Holamb,  96  Id.  321,  322;  Peopli  v.  Coanv.  97  Id.  67;  Taidx 
r.  5<afe,-'*l' Wil.-  469, 470.  On  Hie  other  hand,  howerer,  the  sabscribing  wit- 
oesi  to  m  will  ti».y  uptmk  aa  to  the  sanity  of  the  testator  at  the  time  the  will 
waa  ax«nitedr  HrwUU  v.  IPood,  EC  N.  Y.  636;  Hokemb  T.  Hokomb,  99  Id. 
BSl;  Bdt  T.McMaHer,  29  Hnn,  273.     It  is  a  rule,  on  rerisw  of  dacresa  of 

'  snnegate^' which  an  in  the  natniv  of  a  rehearing  in  equity,  not  to  i«T«ca* 
Htm  daate-<*  tha  fironnd  of  the  admission  of  eridsnae  tachnieally  impropM-, 
it  the  fMt»«stabliihed  by  legal  and  compotent  evidence  are  nifflcient  to  «p- 
hold  it:  Harper  v.  Harper,  1  Thomp.  ft  C.  380;  Bride  r.  Sriek,  66  N.  Y.  l«t 

..  AoIhoiijTfa  «.  JMiwagm.  S3  Id.  6S2;  Fddt  t.  Beedier,  78  Id.  I6B;  S.  C,  IS 
Htuv  3TD;  7'Abb.N.  C.  362;  366;  La  Aw  y.  FainUrbai,  3  Redf.  403;  Pal- 
ifrtom  T.  dopdfmd,  «  How.  Pr.  466;  Hom  v.  PtiUmim,  10  Hun,  473;  Hobomb 
0.  Hcktmtn  90. Id.  168;  Jcluuoo  v.  Bicki,  I  Lans.  lS7i  /a  JfoUa-  etc  o* 
JfdniuM.  86  Wia.  110.  While  the  oonrt  in  FooU  v.  Seedier,  78  N.  Y.  168, 
a.  t'.,T  AbU.N.  C.  366,  12  Hod,  375,  adniitt«d  this  rule  to  be  cotreetonan 
appeal  from  a  iBinvgato'a  decree  Bpon  the  probate  of  a  will,  baoanaa  in  aoob 
gases,  th;  heatiitgiads  aoooin  the  ^ipellate  ooorts,  it  was  h«ld  that  tberaia 
■M.diaJinAtMD  between  legal  and  eqnitebls  aotiona,  or  between  actions  triad 
^T  *  jncy  or  a  oowt  in  reapeot  to  the  availability  of  eioeptiona  taken  npoo 
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the  trial  upon  admisBum  of  inoompetent  evidmoe;  and  that  in  any  oase,  aa 
error  in  recemng  raeh  OTidenoe,  if  properly  excepted  to^  can  only  be  diare- 
garded  when  it  can  be  aeen  that  it  cofold  do  no  harm.  Thia  eaee  involyed  the 
ineompetenoy  of  the  dedarationa  of  a  mortgagor,  ainoe  deoeaaed,  and  was 
diatingnished  from  the  principal  caae.  The  award  of  special  iaanes  is  a  mat- 
ter of  praotioe  resting  in  the  discretion  of  the  court:  Clarke  ▼.  Brooks,  1 
Abb.  App.  3G9;  S.  C,  2  Abb.  Pr.,  K.  S.,  407.  On  appeal  from  the  decrees  of 
surrogates,  the  supreme  ooort  ezerdsee  a  power  in  the  natoreof  an  eqnitahle 
reriew;  and  on  appeala  of  thia  character,  the  whole  ease  is  to  be  examined  by 
the  appellate  court,  as  well  upon  the  facts  as  upon  the  law,  so  fai  as  those 
questions  are  presented  by  the  appeal:  Jokttmm  ▼.  Hicks,  I  Lans.  157;  Oilman 
▼.  Oilman,  3  Hun,  26;  S.  C,  5  Thomp.  k  O.  676;  Boos  v.  Boss,  6  Id.  86;  In 
MaUer  etc  <ifJaehnan,  26  Wis.  110;  9farvin  ▼.  Jfonrfn,  4  Keyea,  21;  S.  0., 
S  Abb.  App.  202.  The  case  last  cited  waa  diatinguiahed,  however,  from  the 
prineipal  one.  The  principal  case  was  summariied  as  to  the  fifth  point  of 
^e  e^UalmB,nipra,mMeniaT.  Boleion,  5B^M.  2BI2;  MeLa»ii^ain'sWia,2l6. 
614;  and  dted  m  a  sort  of  general  way  in  BiiniAam  ▼.  JflfcM;  M  Wla.  IH 
137,  M  to  what  ocnatitntea  eridenoe  of  insani^. 


Magbb  V.  Badgbb  and  Pottbb. 

[M  Naw  TOBX,  917.] 

n  TO  BE  Bemmkd  Bona  Fmi  Holdib  of  ComMameui*  Pi 
where  he  purohaaed  it  for  fuU  yalue  before  maturity  without  neliDs  of 
any  equities  between  the  original  parties,  or  of  any  defect  of  title. 

VumOBASKEL    OF    COMMXROIAL    PaPKB  FOB    FULL  VaLUX    BBOBB  MlTUBITr 

n  HOT  BoDHD  at  his  peril  to  be  upon  the  alert  for  circnmstanoea  which 
might  possibly  excite  the  suspicions  of  wary  Tigilanoe.  He  dose  not 
owe  to  the  party  who  puts  negotiable  paper  afloat  the  duty  of  active  in* 
quizy  to  avert  tiie  imputation  of  bad  faith. 

Rmbtb  of  Holdxb  Who  has  Pubohasid  CoioaBtciAL  Pafse  fok  Full 
Valux  BvroRB  Matubitt  abb  to  bb  DBrxBiOBXD  by  the  simple  test 
ef  honesty  and  good  faith,  and  not  by  a  speenlatiye  issue  as  to  diligence 
or  negligence. 

It  n  MOT  Ebbob  to  Rxfusb  to  Givb  Numbbous  Pbopobitxons  ib  Gbosi 
AS  Chabob  to  Jxtry  where  some  of  them  are  plainly  erroneous;  and 
under  an  exception  to  such  refusal,  the  question  aa  to  whether  the  re- 
maining propositions  were  correct  is  one  which  the  appellate  court  will 
not  consider. 

Action  against  the  defendants  as  maker  and  indorser  of 
a  promissory  note  for  $350,  payable  six  months  after  date. 
Illegality  of  consideration  was  pleaded  as  a  defense;  also  that 
the  plaintiff  was  not  a  bona  fide  holder.  Verdict  for  plaintiff, 
and  the  judgment  was  affirmed  on  appeal:  See  Magee  v.  Badger 
and  Pottery  30  Barb.  246.  The  note  in  suit  was  given  to  one 
Davis  in  settlement  of  a  suit  brought  by  him  on  a  previous  note 
against  Badger,  which  was  not  indorsed  by  Potter;  and  the  note 
thus  given  in  settlement  was  transferred  by  Davis  to  the  plain- 
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tiff  for  value  before  maturity.  The  first  note  was  given  to  the 
Buffalo,  Coming,  and  New  York  Railroad  Crompany,  of  which 
defendant  Badger  was  a  stockholder.  Badger  gave  the  note  for 
the  purpose  of  preferring  nine  shares  of  his  stock,  under  the 
provisions  of  chapter  146  of  the  Laws  of  1854.  That  note  was 
for  three  hundred  dollars,  payable  in  one  year,  and  was  trans- 
ferred to  Davis,  who  was  secretary  of  the  company,  in  part 
payment  of  his  salary,  and  was  charged  to  him  on  the  books 
of  the  company.  Davis  brought  a  suit  on  that  note  against 
Badger,  which  suit  was  settle^k  by  giving  the  note  in  question* 
Badger  surrendered  eighty-seven  shares  of  old  stock,  and  re- 
ceived from  Davis,  as  secretary,  under  the  arrangement,  ninety 
shares  of  the  preferred  stock.  When  this  new  stock  was  is- 
sued the  company  was  insolvent,  and  its  effects  had  passed 
into  the  hands  of  a  receiver.  The  note  in  suit  was  purchased 
from  Davis  by  the  plaintiff  about  three  months  after  it  was 
given,  and  he  indorsed  the  amount  on  a  note  of  four  hundred 
dollars  which  he  held  against  Davis,  and  surrendered  an  ac- 
cepted draft  which  he  held  as  collateral  security  for  the  pay- 
ment of  the  four-hundred-dollar  note.  It  was  found  that  the 
plaintiff  had  no  notice  of  the  consideration  of  the  note,  and 
knew  nothing  of  the  issuance  of  the  preferred  stock,  or  of  the 
arrangement  thereof  between  the  maker  and  the  payee.  Otbef 
facts  are  stated  in  the  opinion. 

Oeorge  B,  Bradley^  for  the  appellants. 
David  Ruvhsey,  for  the  respondent. 

By  Court,  Porter,  J.  At  the  close  of  the  evidence,  nine 
propositions  were  submitted  to  the  judge,  and  an  exception 
was  taken  to  his  refusal  to  adopt  them  in  gross  in  his  charge 
to  the  jury.  The  refusal  was  right,  as  several  of  them  were 
plainly  erroneous.  The  question  whether  the  remaining 
propositions  were  correct  is  one  we  are  not  at  liberty  to 
consider  under  a  mere  general  exception  applicable  in  com- 
mon to  all:  Hunt  v.  Mayhee,  7  N.  Y.  266,  273;  Elton  v.  Mark- 
ham,  20  Barb.  343;  HaggaH  v.  Morgan,  5  N.  Y.  422,  427  [55 
Am.  Dec.  350];  Magie  v.  Baker,  14  Id.  437. 

There  was  no  error  prejudicial  to  the  defendants  in  the 
instructions  of  the  judge  to  the  jury.  He  charged,  at  the 
request  of  the  appellant,  that  the  note  in  suit  was  invalid 
as  between  the  original  parties,  and  on  this  assumption  the 
question  whether  the  previous  note  was  good  or  void  was 
plainly  immaterial.     The  fact  tliat  the  plaintiff  purchased 
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the  note  in  question  for  value  beforo  maturity  was  proved  and 
undisputed.  The  instructions  under  which  the  judge  sub- 
mitted to  the  jury  the  issue  as  to  the  good  faith  of  the  plain- 
tiff in  making  the  purchase  were  more  liberal  to  the  defend- 
ants than  they  were  entitled  to  ask.  He  charged  in  substance 
that  the  plaintiff  was  not  a  bona  fide  holder  if  he  had  notice 
either  of  the  facts  which  invalidated  the  note  or  of  circum- 
stances of  suspicion  which  upon  due  inquiry  might  have  led 
him  to  a  knowledge  of  those  facts.  The  instruction  was  not 
warranted  by  the  evidence,  and  was  based  on  a  misconception 
of  the  existing  rule  of  law.  One  who  purchases  commercial 
paper  for  full  value  before  maturity,  without  notice  of  any 
equities  between  the  original  parties  or  of  any  defect  of  title, 
is  to  be  deemed  a  bona  fide  holder.  He  is  not  bound  at  his 
peril  to  be  upon  the  alert  for  circumstances  which  might  pos- 
sibly excite  the  suspicions  of  wary  vigilance;  he  does  not  owe 
to  the  party  who  puts  negotiable  paper  afloat  the  duty  of 
active  inquiry  to  avert  the  imputation  of  bad  faith.  The 
rights  of  the  holder  are  to  be  determined  by  the  simple  test 
of  honesty  and  good  faith,  and  not  by  a  speculative  issue  as 
to  his  diligence  or  negligence. 

The  authority  mainly  relied  on  in  support  of  the  opposite 
theory  is  the  case  of  OiU  v.  Cubittj  reoprted  in  3  Bam.  &  C. 
466.  The  doctrine  of  that  case  has  been  repeatedly  overruled 
as  well  in  the  English  as  in  the  American  courts,  and  it  can- 
not be  recognized  as  authority  without  an  innovation  on  our 
system  of  commercial  law  fraught  with  infinite  mischief  and 
uncertainty:  Crook  v.  Jadia^  6  Bam.  &  Adol.  909;  Baethouse 
V.  Harrison^  5  Id.  1098;  Goodman  v.  Harvey^  4  Ad.  &  E.  870; 
Raphael  v.  Bank  of  England^  17  Com.  B.  161;  Steinhart  v. 
Bokevy  34  Barb.  436;  Goodman  v.  Simonda,  20  How.  343; 
Bank  of  Piitsburgk  v.  Nealj  22  Id.  96;  Murray  v.  Lardner^  2 
WalL  110. 

The  error,  however,  was  against  the  respondent,  and  neither 
party  was  prejudiced,  as  the  jury,  under  instructions  so  favor- 
able to  the  defendant,  found  that  the  plaintiff  received  the 
note  in  good  faith.  • 

The  judgment  should  be  affirmed. 

Camfbmll,  J.t  rendered  the  following  conoiming  opinion:  Hie  aol  of  Aprfl 
I,  ISGi,  which  was  an  act  to  increaee  the  capital  atook  of  the  BoiBrdo,  Gom- 
ingy  and  New  York  Railroad  Company  hy  the  inning  and  nle  of  a  certain 
number  of  shares  of  preferred  stock,  proyided  and  declared  that  no  snch 
atook  should  be  issued  until  the  provisions  of  the  act  should  be  aooepted  by  a 
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▼oto  rvpresenting  at  least  two  thirda  of  the  stock  of  the  company,  at  a  atook- 
holders'  meeting,  or  until  the  written  assent  of  the  holders  of  two  thirds  of 
the  stock  should  be  obtained.  By  the  temis  of  the  act,  the  holders  of  the 
stock  existing  at  the  time  of  the  p^sssge  were  allowed  to  snbecribe  for  ene 
share  of  the  new  preferred  stock  for  every  three  shares  of  the  old  stock  held 
by  them;  and  on  paying  the  par  yalne  of  snch  share  of  new  stock,  the  other 
three  shares  of  old  stock  might  be  converted  also  into  new  prefetved  stock. 
It  is  at  once  seen  that  if  the  act  shonld  be  accepted  by  those  owning  two 
thirds  of  the  stock,  and  the  directors  of  the  compsny  should  canse  the  new 
preferred  stock  to  be  issued,  it  might  be  very  desirable  for  the  holders  to  oon- 
%'ert  their  old  stock,  or  a  portion  thereof,  into  such  new  stock.  In  that  even^ 
they  oould  make  their  subscriptions;  and  at  the  same  time,  by  section  2  of 
the  act,  the  directors  could  not  demand  immediate  payment.  The  langoage 
of  that  partof  section  2  is:  ''Provided  that  more  than  one  half  of  the  amoont 
of  such  new  stock  so  taken  by  each  stockholder  shall  be  required  to  be  psid 
In  by  him  within  three  months,  and  the  remaining  half  may  be  required  to 
be  paid  within  six  months  after  the  aoeeptanoe  of  this  act  by  the  stockhold- 
ers." This  provision  was  for  the  benefit  of  the  old  stockholders;  sad  it  is 
difficult  to  see  why,  if  the  company  should  give  further  and  additional  famm 
to  any  or  all  such  stockholders,  that  thereby  the  subscription  would  be  illegal 
and  invalid.  When  Badger,  who  was  a  holder  and  owner  of  old  stock,  sub- 
scribed for  three  shares  of  the  new  stock,  with  a  view  of  preferring  nine 
shares  of  old  stock,  and  gave  on  making  suoh.  subscription  his  note  payable 
in  twelve  months,  and  the  compsny  mocopted  it  payable  at  such  time,  —  thu% 
in  his  case,  giving  him  a  longer  time  for  payment  than  the  act  required,  —  he 
made  in  my  judgment  a  perfectly  valid  and  binding  contract.  True,  he  never 
got  his  stock,  because  he  never  paid  his  note,  but  on  the  oontrary  refused 
to  pay  it  when  it  became  due.  But  the  note  was  valid  in  the  hands  of  the 
company,  being  given  on  his  subscription.  The  payment  for  the  new  stock 
was  to  be  made  "  in  such  manner  as  the  board  of  directors  of  the  said  com* 
pany  shall  direct  at  the  time  of  subscribing.  **  They  had  directed  that  Badger 
should  pay  for  his  stock  at  the  end  of  twelve  months,  and  should  give  his 
note  therefor. 

It  seems  to  me  very  dear  that  this  was  a  legal  and  valid  note  in  the  hands 
of  the  company,  and  was  so  in  the  hands  of  Davis,  who  owned  it,  sad  caused 
suit  to  be  brought  to  enforce  its  collection.  The  note  in  controversy  was 
given  on  the  settlement  of  that  suit,  and,  embracing  interest,  was  simply  and 
virtually  a  renewal  of  that  first  note.  It  might  be  added  in  this  connection, 
that  the  settlement  of  that  suit  formed  a  good  consideration  for  the  preeent 
note,  even  if  there  were  doubts  ss  to  the  validity  of  the  first  note.  But  in 
my  opinion,  the  first  note  was  perfectly  good,  and  therefore  the  second  note 
was  given  for  a  full  and  perfect  consideration,  and  good  in  the  hands  of 
Davis,  to  whom  it  was  given.  But  it  is  said  that  the  second  note  was  ren- 
dered illegal,  even  if  the  first  was  good,  because  the  secretary  converted  into 
preferred  stock  a  much  larger  proportion  of  Badger's  old  stock  than  he  was 
entitled  to  by  his  original  subsoiption,  and  that  this  illegal  act  formed  a  part 
of  the  consideration  of  the  new  note.  But  this  was  not  so.  If  the  first  note 
was  a  legal  and  valid,  note,  then  Badger  was  indebted  on  it  doUar  for  dollar 
of  the  new  note,  and  Davis  got  no  more  than  he  was  legally  entitled  to  re- 
ceive, and  which  was  justly  his  due.  The  suggestion  as  to  the  issue  of  the 
excess  of  preferred  stock  seems  to  have  come  from  Bergen.  The  stock  at 
that  time,  it  seems,  was  worthless.  If  Davis  was  inclined  to  issue  this  worth- 
less stock  in  order  to  get  his  debt  secured,  while  the  act  may  not  be  com- 
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mendalile,  it  !■  difficult  to  sea  liow  it  oould  dotroj  >  goDd-riDA  Mlid  ililiii  < 
then  ntbaiating.  .~      '  .    -:.      .       . 

Upon  the  admitted  uid  nncootndicted  hote  at  tliia  <»*,  ^idarMowtetm-'-' 
•idering  the  ezeeptioiii,  it  Mem«  tome  rety  dew  that  ihiijwdgweutmnrt-Wi 
•ffimed.     Judgment  affirmed.  >':..<  ..,•  ,,.;.. 

As  TO  First  Tbbh  Points  or  Siu-abus,  Sctfba,  mcF  Dora  v.  BarlUtt, 
80  An.  Dec.  376,  nobo  386;  BeaU  r.  Leuentt,  79  Id.  206;  -AMiik;  V.  *WtiMi, 
fi9 Id.  385;  PeOu  v.  Prout.  63  Id.  77S;  Wag t. Ekbardsmit-eSM.  nOj-JtrntOt 
▼.  Uadduck,  44  Id.  693;  StaOer  v.  McDonald,  iO  Id.  389;  ffirtAM  t.  £yl&v  31 
Id.  585,  note  SSS;  Ridgaag  v.  JVirnuri'  Baiik,  14  Id.  681;  {lU-dMhrljr  tbt  ex-< 
tended  note  to  Bay  r.  OxfiiniTtott,  0  Id.  272,  S73,  aahotia^  lKMifn,iAeU«i 
utended  note  ta  8ha»  v,  Lyla,  20  Id.  156-158,  on  right  of  ioi«V,^1ialdit 
to  recover  on  negotinble  inib^ment  Inqoir;  matt  be  nude''Mme  ttere  ere- 
■OHpiciouB  circnmatancaa  ccmnaotad  with  the  note,  or  the  Ut^UMTtherMf 'wUl 
he  afiected  with  notioe:  Note  to  BMrnU  v.  RaddMdt,  44  Id.  SWi  Atytfer  ^v 
Ji>7v,  47  Id.  4S2.  Holder  need  not  ahoir  that  ho  cams  t^'nOMfaMynBlek 
•nspiciooi  are  railed:  Note  to  ^or^on  v.  Tariorotigh,  33Id:  SBft'^'JMa  jUm 
In  the  holder  must  be  ahown  before  poBBBarion  will  be  fnquiwd-lnttw  Extended 
note  to  Ager  r.  HutiJiiaa,  S  Id.  236;  £10x41  t.  MarUH,  61  I«.  'SZT,'  eelbeted 
eaaaa  ia  note  thereto  330;  Smtel v.  Spoemer,  66  Id.  SS2;  a^wa^dOH  >aiit 
onmatancea  alone  do  not  ibow  rmUaJida:  See  note  to  igti"n'fnMf>lm,  S  U' 
235.  Indoraar  ia  not  hound  to  ahow  how  he  aoqaired'peMHi)DB'o('ll"Bet« 
when  it  iBaecnied  to  him  by  mortgage:  Sqiikrv.  £A)ebni,'MXd.'B8fc- 

I>  CoAaam  Abkxd  Ekbraou  Sxvkku  DirrxRKitT  PnWosittoira,  f«ria( 
iriuch  i*  good,  and  a  part  bad,  the  oonrt  may  lefnw  the  wholi:  /npttCr^gM  r. 
Hammond,  63  Am.  Deo.  430;  WUl^ord  t.  Bttrdsmna;  3d'  ^  640,  dotO  6STf 
Jwbv  V.  Slate,  68  Id.  708;  exoeptiona  to  charge  of  coort  ah'oiflif  point  dnt  the 
Bpaoifio  portiona  of  the  chaige  ezoepted  to:  Hidx  v.  CoUmCM,  SSIS.  103. 

TsB  PXiBOiFaii  oisz  WAS  omD  in  each  of  the 
to  the  point  stated:  A  hotdar  of  commercial  pqter 
ba  on  the  alert  foi  circnmitaooe*  whioh  might  poa 
of  waty  vigilance.  He  dosa  not  owe  to  Uie  party  < 
afloat  the  daty  of  active  inquiry  to  avert  the  ioqiati 
drnot,  67  N.  Y.  270^  diuenting  i^iaitn;  Bdauua  E 
68;  Comtiadc  v.  HanitaK,  76  HL  636;  Parlor  v.  Co 

ffc.  Baatk  v.  Noxon,  46  Id.  766;  JfoMa  v.  Jahmmt,  8  Hon,  310;  Hevi  v,  StniO, 
44  How.  Pr.  478.  The  righti  of  the  holder  are  to  be  determined  by  the 
aimple  testa  of  honee^  and  good  faith,  and  not  by  a  ■pecolative  iaane  aa  ba 
hia  diligence  or  negligeaoa:  CoUon  v.  Amot,  67  N.  Y.  27(1;  Btbnont  Bnmek 
BaiJe  r.  Bege,  8S  Id.  68;  Lord  v.  WHHmoik  66  Barb.  6^;  SpUler  v.  Jamei. 
82Ind.!08;  (%»u(oat  v.  JSTannaA,  76I1L  636;  /W'ier  v.  CbnfMr,  93  N.  Y.  127. 
Poaaeaaion  ia  plenary  evidence  of  title  nntil  other  evidefiof)  U  prAdiloed- 1& 
eoatral  it:  Smith  v.  Sac  CoiMtg,  11  WalL  158.  Cinramsti^ebB'UufislUit  to 
pnt  porcbaaer  on  inqniry  will  not  alone  deprive  him  of  the  ehttraottfr'of  a'fiontt 
Jld«  holder:  Parker  v.  Conner,  03  N.  Y.  127.  It  ia  not  tofficiebt?  that  n  pru- 
dent man  would  be  pnt  npon  inqoiry,  hot  that  the  poroUear  ^il^  ne^ll^t; 
nor  that  he  did  not  oieroiBe  a  proper  degree  of  caution.'  Thua  a  pnrtlMMr 
of  negotiaUe  bcoda  for  valae  will  be  proteoted  if  be  ia  hooSH'  and  believe) 
that  the  leller  haa  a  good  titU:  DiUdM*  Cc^  XtO.  In*.  Co.^'Vcldi/ldd.lSld. 
228.  Dna  who  for  foil  valna  obtaina  from  the  app«r«mt*itwAera  franltfer  of 
negotiable  p^er  before  it  mature*,  and  who  haa  no  notiSe  of  "Hiy  e^oitiea 
between  the  original  partiaa,  or  of  any  defeot  in  the  tHlO  of  the'^rasmaptive 
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owner,  ia  to  be  deemed  a  homaJUU  holder:  Bdmont  Branch  Bank  y.  Boge,  35 
Id.  68;  Lhidaley  ▼.  Ditfendorf,  43  How.  Pr.,  N.  8.,  869.  To  oonstitate  a  peraoa 
a  bona  fidt  pnrohaeer  of  a  negotialile  iiutnimeiit»  he  miut  have  receiyed  the 
inatniiiient  upon  aome  new  eoDflideratioii  advanced  at  the  tune,  or  moat  hayo 
relinqniahed  aome  aecority  for  a  pre-eziating  debt  due  him:  LawrtnoB  y.  Claris 
36  N.  T.  130.  If  a  atolen  note  ia  pnrchaaed,  knowledge  of  the  robbery  at 
the  date  of  the  pnrchaae  ia  eaaential  to  bad  faith;  and  the  fact  that  pnblidied 
notice  of  the  robbery  waa  given  before  the  pordiaae  ia  not  ooncloaiye  on  the 
pnrehaaer.  Bven  if  he  had  aeen  the  notice,  and  afterward  bought  the  note, 
having  forgotten  aboat  the  notice,  and  not  recognizing  the  note  aa  atolen,  it 
would  be  a  qneation  for  the  jury  to  decide  whether  the  defendant  porchaaed 
the  note  bona  fide:  Lord  v.  WiOnntont  66  Barb.  697.  The  principal  caae  waa 
approved  in  lAnddey  y.  Ditfendofrf^  43  How.  Pr.  369.  Some  caaea  in  England 
and  in  thia  coontiy  have  h^  that  the  hdder'a  title  ia  defective  nnleaa  he  ex- 
eroiaea  doe  caation.  He  mnat  not  haye  acquired  the  paper  under  circumatanoea 
^ich  ought  to  haye  excited  the  auapicion  of  an  ordinarily  prudent  and  careful 
man.  Thia  doctrine  ia  now  wholly  exploded  in  England.  Negligence,  or  even 
groaa  negligence,  ia  not  auffident  to  impeach  the  holder'a  title.  It  haa  been 
well  remarked  that  "  reaaonable  caution  **  ia  difficult  to  define^  and  preaenta 
a  dangeroua  queation  to  leave  to  a  jury.  The  preaent  T^gl"^  view,  that  the 
holder'a  tiUe  can  only  be  impeached  by  evidence  of  bad  faith,  ia  maintained  in 
thia  country  by  a  great  preponderance  of  authority:  CdUon  y.  Amoif  67  K.  T. 
270,  diaaenting  opinion;  BdmoiA  Branch  Bunk  v.  Hoge,  86  Id.  68;  Lord  y. 
WilUnun,  66  Barb.  696;  Johuon  y.  Way,  27  Ohio  Si  379,  380;  Cwiuiodt  y. 
Hannah,  76  HL  634^  636,  and  collected  caaea  therein  cited,  including  tiie 
principal  one.  And  the  New  York  caaea  are  claimed  to  be  in  harmony  with 
the  adjudicationa  of  the  aupreme  court  of  the  United  Statea  on  thia  aubject: 
Seybei  v.  National  Owrrmicy  Bank,  64  N.  Y.  802.  An  exception  to  a  refnaal 
to  adopt  in  groaa  a  aeriea  of  propoeitiona  in  the  form  of  a  requeat  to  charge 
ia  unavailing  if  any  of  the  propoeitiona  are  erroneoua:  Wdlth  y.  £e%,  40  Id. 
668;  8nn  etc.  Aee'n  y.  Tribmte  A8»\  12  Jonea  k  S.  139.  Exceptiona  mnat  be 
apecific,  and  preaent  the  very  point  intended  to  be  raiaed;  and  each  poini 
objected  to  ahould  be  the  aubject  of  a  apecific  ruUng  by  the  Judges  and  of  a 
apedflo  exoeptioii  by  the  pariy:  Wabk  y.  SMy,  4i^  N.  Y.  668;  AyrmM  t. 
Paeffk  BtaA,  AT  IL  676;  Amto  v.  Martk^  38  Ohio  St.  636w 
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[M  Vuw  ToiK,  MV.] 

EQvm'  WILL  AT  All  Turn  Lbrb  ini  Aid  to  Dxiiat  Fbavd^  notwitt- 

atanding  the  atatute  of  franda. 

PaBT    PlBfOKMATfOB  OF   PaBOL  AORXnmT  IB    SufflULMT  TO  TaKB  OaO 

OUT  of  atatute  of  frauda. 

P088I8BI0N  DXLiyUXD  DT  PuBSUANCS  OF  PaBOL   AflKMIfMlfT  18  8V0B  Ds- 

GBXS  07  PutiOBMAVOi  aa  to  take  contract  out  of  atatute  of  franda. 

Courts  of  Equitt  will  Shfoboi  Spboifio  PxBFOBMAiroB  of  ConTBaor 
within  the  atatute  of  franda,  where  a  parol  agreement  haa  been  partly 
carried  into  execution. 

Fabol  EviDBZfai  n  ADioaaiBLB  m  Squixt  to  Sbow  that  Died  Abso- 
lute OM  118  Fagb  wae  in  fact  a  mortgage,  and  ao  intended  by  tiie 
parties  thereto. 
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OOCBTS  WILL    NOT    PERMIT    StATDTB  OF    F&Ain)9    TO  BB    PSBTSBTID   UITO 

Instbumxnt  of  Fraud.  They  will  not  allow  the  madiam  of  fraud  to 
be  interpoeed  to  prevent  an  agreement  from  being  pnt  into  writing;  so 
where  the  statate  plainly  declares  an  agreement  void  if  not  rednoed  to 
writing,  the  defendant  will  not  be  permitted  to  avail  himeelf  of  the 
statute  if  his  frand  oontribated  to  prevent  the  agreement  from  being 
pnt  into  writing. 

FracHASKR  BuTiNO  FOB  OwvBB  18  Tbubtbb.  If  property  is  about  to  be 
sold  nnder  legal  prooeedings,  and  one  agrees  to  pnrchase  for  the  owner's 
benefit,  and  by  artifice  prevents  others  from  bidding  at  the  sale  by  de- 
claring that  he  was  to  buy  for  the  owner,  whereby  the  property  was  sold 
at  a  great  sacrifice,  he  will,  if  he  afterwards  endeavors  to  keep  the  prop- 
erty himself,  be  declared  a  tmstee  for  the  person  defrauded. 

Whbbb  Onb  Partt  to  Ck>jiTRAor  Void  bt  Statdtb  of  Fraxtds  Avails 
HniBKi.r  of  its  Ihvauditt,  and  nnconscientionsly  appropriates  what 
he  has  acquired  under  it,  equity  will  compel  restitution;  and  it  ccosU- 
tntes  no  objection  to  the  claim  that  the  defrauded  party  may  happen 
to  secure  the  same  practical  benefit  through  the  process  of  restitution 
which  would  hare  resulted  to  the  other  party  from  the  observance  of 
the  void  agreement. 

XkmiiBB  Bx  Malbfic3[o  of  Land  Sold  under  Mortqagb  Fobbolqburb.  — 
If  one  makes  a  parol  agreement  to  buy  at  a  foreclosure  sale  for  the 
mortgagor,  and  prevents  others  from  bidding  by  declaring  such  to  be 
his  purpose,  and  thus  acquires  the  title  at  a  price  greatly  below  its  value, 
and  he  afterwards  attempts  to  claim  the  property  for  his  own  benefit 
after  leaving  the  mortgagor  in  possession  for  several  years,  the  law 
aukes  him  a  trustee  ex  mai^/icio,  and  equity,  notwithstanding  the  stat- 
ute of  frauds,  will  treat  him  as  a  trustee  for  the  owner,  and  on  tender  to 
him  of  the  purchase-money  and  interest,  he  will  be  compelled  to  convey 
the  property  to  the  party  equitably  entitled  to  it. 

The  facts  are  stated  in  the  opinion. 

Henry  JS.  Selden^  for  the  appellants. 

Alexander  8.  Johneon,  for  the  respondent. 

By  Court,  DavibSi  C.  J.  This  action  was  tried  by  a  referee, 
who  held  as  matter  of  law  that  nnless  the  agreement  set  out 
in  the  complaint  in  relation  to  the  purchase  by  the  defendant 
at  the  master's  sale  of  the  premises  in  question,  or  some  note 
or  memorandum  thereof  expressing  the  consideration,  be  in 
writing,  the  same  was  void,  and  created  no  interest  in  the 
plaintifiTs  in  said  premises,  and  could  not  be  enforced  against 
said  defendant  in  law  or  equity.  And  he  further  reported  as 
matter  of  fact  that  no  proof  was  made  or  offered  on  said  trial 
by  or  in  behalf  the  plaintiff  of  any  such  agreement  in  writing, 
or  of  any  note  or  memorandum  in  writing  of  such  an  agree- 
ment, or  of  any  deed,  conveyance,  or  instrument  in  writing 
subscribed  by  the  defendant  or  his  lawful  agent,  creating  or 
declaring  any  trust  or  interest  in  said  premises  in  favor  of 
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said  plaintiffs,  and  that  no  proof  was  made  or  testimony  or 
evidence  offered  on  the  part  of  the  defendant.  The  judgment 
entered  for  the  defendant  upon  the  report  of  the  referee  was 
affirmed  at  the  general  term,  and  the  plaintiffs  now  appeal  to 
this  court. 

We  are  at  liberty  to  assume  from  this  finding  that  the  agree* 
ment  set  out  in  the  complaint  was  proven  on  the  trial  before 
the  referee.  To  ascertain  what  that  agreement  was,  we  must 
have  reference  to  the  complaint  and  the  offer  made  by  the 
plaintiffs  on  the  trial.  The  plaintiffs  averred  in  the  com- 
plaint that  the  plaintiff  Michael  Ryan,  being  seised  of  certain 
lands  in  the  town  of  Seneca,  made  and  executed  a  mortgage 
thereon  in  the  year  1839  to  secure  the  sum  of  eight  hundred 
dollars,  part  of  the  purchase-money  thereof,  and  that  in  the 
month  of  October,  1841,  said  plaintiff  Ryan  conveyed  to  the 
said  Nevins,  the  other  plaintiff,  an  equal  undivided  half  of 
the  said  premises;  that  plaintiffs  being  unable  to  pay  the 
installments  on  said  mortgage  as  they  became  due,  the  said 
mortgage  was  foreclosed,  and  said  plaintiffs  procured  of  one 
Lewis  the  sum  of  three  hundred  dollars,  which  was  paid  on 
account  of  said  judgment  of  foreclosure,  and  a  portion  thereof, 
to  the  extent  of  three  hundred  dollars,  was  assigned  to  said 
Lewis  as  his  security  for  such  advance;  that  said  Lewis  be- 
coming importunate  for  his  money,  and  the  plaintiffs  being 
unable  to  raise  the  same  for  him,  Lewis  proceeded  to  adver- 
tise said  premises  for  sale  on  the  twelfth  day  of  October, 
1843,  for  tlie  purpose  of  raising  said  sum  of  about  three  hun- 
dred dollars,  while  said  premises  were  worth  the  sum  of  four 
thousand  dollars.  The  complaint  further  averred  that  while 
said  premises  were  thus  advertised  for  sale,  and  before  the  day 
of  sale  had  arrived,  the  plaintiffs,  being  men  of  limited  means, 
and  unable  to  raise  the  money  which  would  be  needed  to  stop 
the  said  sale,  and  to  pay  up  the  amount  due  on  the  said  de- 
cree for  the  debt  and  the  costs  which  had  accrued,  applied  to 
the  defendant,  Dox,  reported  to  be  a  man  of  ready  money,  and 
who  had  always  professed  to  be  interested  in  their  behalf,  and 
asked  him  to  assist  them  and  aid  them  to  raise  the  money  to 
pay  the  amount  due  on  said  decree,  and  save  the  said  prem- 
ises from  being  sold  away  from  them,  and  from  being  sacri- 
ficed for  the  small  amount,  compared  with  their  value,  which 
was  claimed  upon  said  decree.  That  said  Dox  did  then  pro- 
fess and  declare  a  willingness  to  help  said  plaintiffs  for  such 
purpose,  and  did  then  and  there  agree  with  the  said  plaintiffs 
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that  on  the  day  of  said  sale  he,  the  said  Dox,  would  attend 
the  same  and  hid  off  and  purchase  the  said  premises  at  such 
sale,  upon  the  express  agreement  and  understanding  between 
the  plaintiffs  and  said  Dox  that  such  bidding  and  purchase, 
if  made  by  the  said  Dox,  should  be  for  the  benefit  and  advan- 
tage of  these  plaintiffs;  and  the  plaintiffs  upon  such  agreement 
and  understanding  agreed  that  they  would  not  find  any  other 
one  to  go  their  friend  at  the  said  sale,  and  to  bid  in  and  pur- 
chase the  said  premises  for  them;  and  that  it  was  expressly 
understood  and  agreed  between  the  plaintiffs  and  said  Dox 
that  if  he  became  the  purchaser  of  said  premises  at  said  sale 
he  should  take  the  deed  of  the  same  from  the  said  master  in 
his  own  name,  but  only  by  way  of  and  as  security  to  himself 
for  what  money  he  should  have  to  advance  and  pay  on  such 
purchase,  and  with  the  agreement,  promise,  and  undertak- 
ing between  said  Dox  and  these  plaintiffs  that  whenever  these 
plaintiffs  should  repay  him  the  amount  which  he  should  pay 
to  procure  and  effect  such  purchase  and  to  get  the  deed  there- 
for, with  the  interest  thereon,  and  a  reasonable  compensation 
for  his  services  therein,  he,  the  said  Dox,  should  convey  the 
said  premises  to  these  plaintiffs,  and  again  vest  the  title 
thereto  in  them,  and  should  in  the  mean  time  hold  the  said 
premises  in  his  own  name  as  security  only  for  the  said  moneys, 
and  always  subject  to  the  above  agreement  and  defeasance. 
That  in  pursuance  of  said  agreement  said  Dox  attended  said 
sale,  and  bid  off  the  same  for  the  sum  of  one  hundred  dollars, 
he  being  the  only  bidder  at  said  sale,  and  the  same  was  struck 
off  to  him,  and  he  received  the  deed  therefor.  That  at  said 
sale  it  was  talked  about  and  understood  by  those  present 
thereat  that  said  Dox  was  bidding  for  the  benefit  of  these 
plaintiffs,  and  that  said  premises  were  struck  off  to  him  only 
as  security  to  him  for  the  repayment  to  him  by  these  plain- 
tiffs of  the  moneys  he  should  advance  and  pay  for  the  same, 
and  interest  thereon,  and  his  reasonable  charges  for  his  atten- 
tion thereto.  And  the  plaintiffs  averred  that  such  was  the 
fact,  and  that  in  truth  said  Dox  did  bid  off  and  purchase  the 
said  premises  for  these  plaintiffs,  and  to  save  the  same  for 
them,  and  took  the  deed  in  his  own  name  only  as  such  secu- 
rity as  aforesaid,  and  that  in  consequence  of  such  understand- 
ing other  persons  abstained  from  bidding  on  said  premises,  and 
the  same  was  struck  off  to  said  Dox  without  any  opposing  bid, 
although  the  plaintiffs  averred  that  the  same  were  then  worth 
four  thousand  dollars  and  upwards.    And  the  plaintiffs  also 
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averred  that  if  they  had  not  relied  upon  said  agreement, 
promise,  and  undertaking  of  said  Dox,  they  would  not  have 
allowed  the  said  premises  to  have  been  struck  o£P  for  the  said 
sum  of  one  hundred  dollars,  but  could  have  found  other  per- 
sons to  have  purchased  the  said  premises,  and  saved  the  same 
from  sacrifice,  but  that  as  said  agreement  was  made  more 
than  a  month  before  said  sale,  these  plaintiffs  relied  upon  it, 
and  made  no  other  effort  to  procure  the  money,  nor  the  assist- 
ance of  friends  to  save  and  buy  said  premises. 

That  at  the  time  of  said  sale,  these  plaintiffs  were  in  the 
possession  of  said  premises,  and  continued  in  possession 
thereof,  and  made  payments  on  account  of  the  encumbrances 
thereon,  until  some  time  in  the  year  1849,  with  the  knowledge, 
privity,  and  consent  of  said  Dox.  And  that  during  all  that 
time  said  Dox  never  exercised  any  acts  of  ownership  over  said 
premises,  nor  interfered  with  the  ownership,  use,  occupation,  or 
possession  thereof  by  the  plaintiffs;  and  that  during  all  that 
time  the  assessments  and  taxes  thereon  were  paid  by  the 
plaintiffs,  with  the  knowledge,  privity,  and  assent  of  said  Dox. 
That  in  the  year  1849  the  said  plaintiffs  were  induced  by  said 
Dox  to  surrender  the  possession  of  said  premises  to  him,  and 
in  the  year  1851  he  refused  to  come  to  a  settlement  with  the 
plaintiffs,  and  denied  that  he  held  the  said  premises  for  their 
benefit,  or  that  they  had  any  interest  therein.  The  referee  in- 
cluded said  evidence,  and  decided  that  he  would  not  receive 
any  parol  evidence  to  establish  or  tending  to  establish  the 
said  agreement,  and  that  upon  the  case  made  by  the  plead- 
ings, assuming  there  was  no  agreement  in  writing  as  stated  in 
the  answer,  there  can  be  no  recovery  by  the  plaintiffs.  To  this 
decision  and  ruling  the  plaintiffs  duly  excepted. 

This  exception  presents  the  main  question  for  consideration 
and  decision  upon  this  appeal,  and  the  referee  in  his  report 
states  the  ground  or  reason  of  his  decision  to  be,  that  unless 
the  agreement  mentioned,  or  some  note  or  memorandum 
thereof  expressing  the  consideration,  be  in  writing,  the  same 
was  void,  and  could  not  be  enforced  against  the  defendant.  If 
the  referee  was  right  in  this  conclusion,  then  the  plaintiffs  were 
properly  nonsuited,  and  the  judgment  for  the  defendant  should 
be  affirmed.  If  in  error,  then  it  follows  that  there  must  be  a 
reversal  and  a  new  trial. 

The  Revised  Statutes  declare  that  no  estate  or  interest  in 
lands,  nor  any  trust  or  power  over  or  concerning  lands,  or 
in  any  manner  relating  thereto,  shall  be  created,  granted,  or 
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declared  unless  by  act  or  operation  of  law,  or  by  a  deed  of  con- 
veyance in  writing,  subscribed  by  the  party  creating,  granting, 
or  declaring  the  same:  1  R.  S.  134,  sec.  6.  It  is  manifest  that 
the  referee  had  this  provision  before  him,  and  that  his  decision 
was  based  upon  the  assumption  of  its  applicability  to  the  case 
in  hand.  In  arriving  at  this  conclusion,  he  entirely  ignored  all 
consideration  of  fraud  or  of  part  performance  as  elements  oi 
the  transaction.  Section  10  of  the  same  title  declares  that 
*^  nothing  in  this  title  contained  shall  be  construed  to  abridge 
the  powers  of  a  court  of  equity  to  compel  the  specific  perform- 
ance of  agreements  in  cases  of  part  performance  of  such  agree- 
ments": 1  Id.  135,  sec.  10.  It  is  well  settled  that  courts  oi 
equity  will  enforce  a  specific  performance  of  a  contract  within 
the  statute  when  the  parol  agreement  has  been  partly  carried 
into  execution:  2  Story's  Eq.  Jur.,  sec.  759.  And  the  distinct 
ground  upon  which  courts  of  equity  interfere  in  cases  of  this 
sort  is,  that  otherwise  one  party  would  be  enabled  to  practice 
a  fraud  upon  the  other,  and  it  could  never  be  the  intention  of 
the  statute  to  enable  any  party  to  commit  such  a  fraud  with 
impunity.  Indeed,  fraud  in  all  cases  constitutes  an  answer  to 
the  most  solemn  acts  and  conveyances,  and  the  objects  of  the 
statutes  are  promoted,  instead  of  being  obstructed,  by  such  a 
jurisdiction  for  discovery  and  relief.  And  when  one  party  has 
executed  his  part  of  the  agreement  in  the  confidence  that  the 
other  party  would  do  the  same,  it  is  obvious  that  if  the  latter 
should  refuse  it  would  be  a  fraud  upon  the  former  to  sufier  his 
refusal  to  work  to  his  prejudice. 

In  Fonblanque's  Equity  it  is  said:  "  If  the  contract  be  car- 
ried into  execution  by  one  of  the  parties,  as  by  delivering  pos- 
session, and  such  execution  be  accepted  by  the  other,  he  that 
accepts  it  must  perform  his  part;  for  when  there  is  a  perform- 
ance, the  evidence  of  the  bargain  does  not  lie  merely  upon  the 
words,  but  the  facts  performed,  and  it  is  unconscionable  that 
the  party  that  received  the  advantage  should  be  admitted  to 
say  that  such  contract  was  never  made":  Fonb.  Eq.,  b.  1, 
<5.  3,  sec.  8,  p.  181.  And  the  universal  rule  is  correctly  enun- 
ciated by  Browne  on  Frauds  when  he  says:  "  The  correct  view 
appears  to  be  that  equity  will  at  all  times  lend  its  aid  to  de- 
feat a  fraud,  notwithstanding  the  statute  of  frauds":  Browne 
on  the  Statute  of  Frauds,  sec.  438. 

In  the  present  case,  we  are  to  assume  that  the  agreement 
was  made  as  set  out  in  the  complaint,  and  performed  on  the 
part  of  the  plaintifis  as  therein  stated.    We,  then,  have  a  dis- 
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tinct  aod  unequivocal  agreement  established,  and  perform- 
ance by  one  party  of  all  that  was  to  be  done  in  pursuance  of 
it  on  his  part.  We  find  the  other  party,  by  reason  of  the  acts- 
and  omissions  of  this  party,  obtaining  the  possession  and  title 
to  a  large  amount  of  real  estate  for  a  trifling  sum  compared 
to  its  actual  value,  and  refusing  to  fulfill  the  agreement  on  hi& 
part.  He  interposes  the  statute  of  frauds  as  a  shield,  thus 
using  a  statute  designed  to  prevent  frauds  as  an  instrument 
whereby  one  can  be  perpetrated  with  impunity.  This  a  court 
of  equity  cannot  tolerate. 

Wetmore  v.  White^  2  Caines  Cas.  87  [2  Am.  Dec.  323],  wa» 
an  action  brought  in  chancery  to  compel  the  specific  perform- 
ance of  a  contract  by  parol  relating  to  lands.  The  chancellor 
dismissed  the  bill,  but  the  court  of  errors  unanimously  re- 
versed his  decree.  Thompson,  J.,  in  delivering  the  opinion  of 
the  court,  says:  "The  appellant's  claim  resting  altogether 
upon  parol  contract,  it  becomes  necessary  to  examine  whether 
any  obstacle  to  relief  is  interposed  by  the  statute  for  the  pre- 
vention of  fraud.  I  think  there  is  not.  It  is  an  established 
rule  in  equity  that  a  parol  agreement  in  part  performed  is  not 
within  the  provisions  of  the  statute  (citing  1  Fonb.  Eq.  182,. 
and  cases  there  noted).  To  allow  a  statute  having  for  it» 
object  the  prevention  of  frauds  to  be  interposed  in  bar  of  the 
performance  of  a  parol  agreement  in  part  performed  would 
evidently  encourage  the  mischief  the  legislature  intended  to- 
prevent.  ....  Possession  delivered  in  pursuance  of  an  agree- 
ment is  such  a  degree  of  performance  as  to  take  a  contract  out 
of  the  statute."  The  same  doctrine  was  reaffirmed  in  Paril* 
hurst  V.  Van  Cortland,  14  Johns.  15,  35,  36  [7  Am.  Dec.  427]. 

In  Lowry  v.  TeWy  3  Barb.  Ch.  407,  413,  the  chancellor  said: 
"  The  principle  upon  which  courts  of  equity  hold  that  a  part 
performance  of  a  parol  agreement  is  sufficient  to  take  a  case 
out  of  the  statute  of  frauds  is,  that  a  party  who  has  permitted 
another  to  perform  acts  on  the  faith  of  an  agreement  shall  not 
be  allowed  to  insist  that  the  agreement  is  invalid  because  it 
was  not  in  writing,  and  that  he  is  entitled  to  treat  those  acta 
as  if  the  agreement  in  compliance  with  which  they  were  per- 
formed had  not  been  made;  in  other  words,  upon  the  ground 
of  fraud  in  refusing  to  execute  the  parol  agreement  after  a 
part  performance  thereof  by  the  other  party,  and  when  he- 
cannot  be  placed  in  the  same  situation  that  he  was  before  such 
part  performance  by  him."  See  also  PhiUipa  v.  Thompstm^  1 
Johns.  Ch.  131;  Murray  r.Jayne^  8  Barb.  612. 
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In  Hodges  y.  TeuTieiiee  Marine  Fire  Ins.  Co.^  8  N.  Y.  416, 
'  this  court  held  that  in  equity  parol  evidence  was  admissible 
to  show  that  a  deed  absolute  on  its  face  was  in  fact  a  mort- 
gage, and  so  intended  by  the  parties  thereto.  And  in  Despard 
V.  WatbridgCy  15  Id.  374,  this  court  also  held  that  an  assign- 
ment of  a  lease  absolute  on  its  face  was  in  fact  made  for  the 
purpose  of  securing  a  debt,  and  that  such  debt  had  been  fully 
paid;  and  that  under  the  code  of  procedure,  parol  evidence 
is  admissible  to  show  that  such  assignment,  though  absolute 
in  its  terms,  was  intended  as  a  mortgage. 

The  case  of  Brovm  v.  Lynchy  1  Paige,  147,  is  so  like  to  that 
now  under  consideration  that  it  may  be  profitable  to  refer  to 
it  at  length.  A  mortgage  upon  a  farm  was  foreclosed  in  chan- 
cery, and  advertised  for  sale  by  a  master.  Before  the  sale, 
Brown,  the  defendant,  made  an  arrangement  with  the  plain- 
tifis,  the  Lynches,  whereby  he  agreed  to  purchase  the  farm 
in  for  their  benefit,  for  which  he  was  to  receive  a  stipulated 
compensation.  The  mortgagee,  in  order  to  favor  the  Lynches, 
agreed  with  Brown  that  he  might  bid  off  the  property  for 
about  half  the  amount  of  the  mortgage.  Brown,  at  the  sale, 
prevented  others  bidding  by  representing  that  he  intended  to 
to  buy  for  the  Lynches,  and  he  purchased  the  farm  at  the 
master's  sale  for  fifteen  hundred  dollars,  about  one  thousand 
dollars  below  its  value.  Afterwards,  Brown  refused  to  convey 
the  farm  to  the  Lynches,  or  to  account  to  them  for  the  value, 
although  they  tendered  to  him  the  amount  of  his  bid  with  in- 
terest, and  the  sum  agreed  for  his  services.  And  it  was  held 
by  the  court  of  chancery  that  Brown  was  a  trustee  for  the 
Lynches,  and  had  no  other  interest  in  the  farm  than  that  of 
mortgagee  to  secure  the  repayment  of  the  purchase-money, 
and  of  the  payment  of  the  sum  agreed  to  be  allowed  him  for 
his  services;  and  that  the  court  of  chancery  would  relieve 
against  a  £raud,  by  converting  the  person  guilty  of  it  into  a 
trustee  for  those  who  have  been  injured  thereby.  Emott, 
vice-chancellor,  decreed  for  the  plaintiffs,  holding  the  defend- 
ant had  committed  a  fraud  upon  the  plaintiffs  by  agreeing  to 
purchase  for  their  benefit,  when  in  truth  he  meant  to  pur- 
chase for  himself,  and  that  he  had  committed  a  fraud  upon 
the  plaintiffs  by  his  acts  and  representations  in  preventing 
bidding  at  the  sale.  And  he  proceeds  to  show  by  the  citation 
of  numerous  authorities  that  a  court  of  equity  can  provide 
adequate  relief  by  declaring  the  purchaser  a  trustee  for  the 
person  defrauded.     And  he  quotes  with  approbation  the  re- 
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marks  of  Lord  EldoQ  in  Mestaer  v.  OiUespiey  11  Yes.  626,  where 
he  says:  ''Upon  the  statute  of  fraads,  though  declaring  that 
interest  shall  not  be  barred  except  by  writing,  cases  in  this 
court  are  perfectly  familiar,  deciding  that  a  fraudulent  use 
shall  not  be  made  of  that  statute;  when  this  court  has  inter- 
fered against  a  party  meaning  to  make  it  an  instrument  of 
fraud,  and  said  he  should  not  take  advantage  of  his  own 
fraud,  even  though  the  statute  has  declared  that,  in  case  these 
circumstances  do  not  exist,  the  instrument  shall  be  absolutely 
void."  The  chancellor  affirmed  the  decree,  and  observed  that 
the  Lynches  had  an  interest  in  the  premises  which  they  had 
a  right  to  protect  and  preserve,  and  it  would  have  been  a  gross 
fraud  for  any  one  to  hold  out  to  them  under  such  circum- 
stances that  he  was  bidding  off  the  property  for  their  benefit, 
when  he  in  fact  intended  to  appropriate  it  to  his  own  use.  If 
the  appellant  did  in  fact  bid  it  off  for  them,  under  the  agree- 
ment he  held  it  in  trust  for  them,  and  had  no  other  interest  in 
it  than  that  of  a  mortgagee  to  secure  the  repayment  of  the  pur- 
chase-money and  the  sixty  dollars  agreed  to  be  paid  him  for 
his  trouble.  But  if  he  had  no  such  intention,  and  did  not  in 
fact  bid  off  the  property  in  trust  for  them,  he  was  guilty  of  a 
fraud  which  the  court  will  relieve  against.  The  cases  re- 
ferred to  by  the  circuit  judge  (vice-chancellor),  fully  establish 
the  principle  that  this  court  has  power  to  relieve  against  such 
fraud,  and  the  means  to  be  employed  is  to  convert  the  person 
who  has  gained  an  advantage  by  means  of  his  fraudulent  act 
into  a  trustee  for  those  who  have  been  injured  thereby.  This 
case  was  cited  with  approbation  in  Anderson  v.  Lemorey  8  N.  Y. 
239,  and  the  principle  of  it  adopted  by  this  court  in  that  case. 
Its  principle  was  also  adopted  and  approved  of  in  Sandford 
V.  NorriSy  decided  at  a  special  term  of  supreme  court  in  May, 
1859,  and  affirmed  at  general  term  in  the  first  district  in 
June,  1861  (4  Abb.  App.  144).  In  that  case,  certain  premises 
were  owned  by  the  plaintiff's  husband,  and  he  made  an  as- 
signment thereof,  and  his  assignees  advertised  the  same  for 
sale.  The  plaintiff  was  anxious  to  purchase  them  in  at  the 
sale,  and  made  an  arrangement  with  the  defendant,  Morris, 
by  which  he  agreed  to  attend  the  sale  and  bid  them  off  in  his 
name  for  the  plaintiff,  and  on  payment  of  the  sum,  to  convey 
the  same  to  the  plaintiff.  In  consequence  of  this  arrangement, 
the  plaintiff  refrained  from  bidding  at  the  sale,  and  the  prem- 
ises were  stricken  off  to  the  defendant  for  the  sum  of  twenty 
dollars,  subject  to  the  prior  encumbrances.     The  defendant 
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Bubsequently  sold  the  premiaes  so  purchased  for  fhe  aum  of 
two  thousand  dollars^  of  which  the  plaintiff  had  receiyed  one 
half^  and  the  action  was  brought  to  recover  the  residue.  It 
was  held  that  the  plaintiff  was  entitled  to  recover,  and  that 
the  defense  of  the  statute  of  frauds  interposed  by  the  defend- 
ant was  no  bar  to  the  relief  sought  by  the  plaintiff;  that  the 
agreement  was  established  beyond  controversy,  and  the  de- 
fendant was  bound  as  well  by  sound  morals  as  established 
principles  of  law  to  the  perfixrmance  of  it  On  the  hearing  of 
that  case,  the  opinion  of  Mr.  Justioe  Emott  in  the  case  of 
Bergen  v.  Nehon  (not  reported),  was  read,  distinctly  affirming 
the  doctrine  of  Brown  v.  Lynehy  eupra.  The  case  of  Osbom  v. 
Maeon  (not  reported),  before  the  vice-chanoellor  of  the  first 
circuit,  also  affirming  the  doctrine  of  that  case,  was  also 
cited.  Mason  in  that  case  agreed  with  Osbom  to  attend  a 
sale  of  certain  premises,  Osbom  being  either  owner  or  a  sub- 
sequent encumbrancer.  Mason  also  having  a  claim  upon  the 
premises  as  an  encumbrancer.  Mason  agreed  to  bid  in  the 
premises  at  the  sale,  and  then  to  let  Osbom  have  them  for 
the  amount  at  which  they  stood  him  in,  including  his  own 
encumbrance.  Mason  bid  off  the  premises,  and  then  refused 
to  fulfill  his  agreement^  which  was  by  parol.  The  vice-chan* 
cellor  held  that  the  statute  of  frauds  was  no  bar  to  the  suit 
for  a  specific  performance  of  the  agreement,  which  was  decreed, 
and  on  appeal  to  the  chancellor,  the  same  was  affirmed. 

Voorhiee  v.  Si.  John^  was  argued  and  decided  in  this  court 
in  December,  1868.  It  was  an  action  brought  to  recover 
moneys  received  by  the  defendant  on  a  sale  of  a  house  and  lot 
in  the  city  of  New  York,  and  a  leasehold  estate  in  two  build- 
ings on  other  lots  therein,  and  for  an  account  of  the  rents  and 
profits  received  therefrom.  The  property  had  formerly  be- 
longed to  the  husband  of  the  plaintiff,  and  consisted  of  three 
parcels,  and  upon  a  sale  thereof  by  his  assignees,  the  plaintiff 
requested  two  of  her  friends  to  attend  the  sale  and  bid  off  two 
of  said  parcels  for  her  benefit.  They  subsequently,  at  her 
request,  transferred  their  bids  to  the  defendant,  St  John,  and 
he  took  the  convejnance  therefor  to  himself,  and  paid  the 
assignee  for  the  same,  declaring  at  the  time  that  the  plaintiff 
wished  him  to  boy  that  property  tor  her.  At  the  sale  of  the 
other  parcel,  St  John  attended  the  assignee's  sale,  and  bid  off 
the  same  himself;  and  the  assignments  of  the  two  bids,  and 
the  titles  to  all  the  three  pieces  of  pioperfy,  made  out  to  him 
together,  in  his  cwn  name.    All  these  acts  wore  done  by  81 
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John  for  Mrs.  VborhieSi  at  her  reqaert  and  for  her  benefit.  The 
referee  reported  in  favor  of  the  plaintiff,  and  the  judgment 
thereon  was  affirmed  at  the  general  term  of  the  first  district 
on  the  authority  of  Sandjord  v.  Norris^  mipra.  On  appeal  to 
this  court,  that  judgment  was  affirmed  in  December,  1863,  and 
distinctly  on  the  ground  that  the  statute  of  frauds  was  no  bar 
to  the  performance  of  the  agreement.  We  must  hold  this 
case  as  decisive  of  that  now  under  consideration. 

The  same  doctrine  has  frequently  been  affirmed  in  other 
cases.  In  Cox  v.  Cox,  5  Rich.  Bq.  365,  the  owner  of  land,  in 
danger  of  being  summarily  dispossessed  by  a  sheriff's  sale, 
agreed  with  his  brother,  the  defendant,  that  the  latter  should 
bid  off  the  land  and  pay  the  bid,  and  make  a  reconveyance  on 
repayment.  This  agreement  was  declared  to  the  by-standers 
at  the  sale,  and  competition  being  thus  prevented,  the  land  was 
bought  by  the  brother  for  one  tenth  of  its  actual  value.  The 
whole  transaction  was  alleged  to  be  '*  a  fraudulent  contrivanoe 
on  the  part  of  the  defendant  to  obtain  his  brother's  land  for 
one  tenth  of  its  value."  The  court  enjoined  the  defendant 
from  proceeding  at  law  under  the  title  thus  fraudulently  ob- 
tained, saying:  "  This  court  has  often  repeated  that  the  stat- 
ute of  frauds  should  never  be  perverted  to  an  instrument  of 
fraud.  Thus  in  a  case  of  an  agreement  such  as  the  statute 
plainly  declares  void  if  not  reduced  to  writing,  yet  if  this  was 
omitted  by  fraud  the  defendant  would  not  be  permitted  to 
avail  himself  of  the  statute."  In  WhiUchurch  v.  BeviSy  2  Brown 
Ch.  565,  Lord  Thurlow  says:  '^  If  you  interpose  the  medium  of 
fraud,  by  which  the  agreement  is  prevented  from  being  put  in 
writing,  I  agree  the  statute  is  inapplicable":  See  Keith  v.  Pur* 
visy  4  Desaus.  Eq.  114. 

In  the  case  cited  of  Keith  v.  Purvie,  eupra^  a  creditor  in- 
duced his  debtor's  agent  not  to  bid  at  a  sale  of  his  debtor's 
land  by  promising  to  give  the  debtor  time  to  pay  the  debt»  and 
then  to  reconvey  the  land.  This  agreement  was  disclosed  at 
the  sale,  and  prevented  other  bids,  whereby  the  creditor  bought 
the  land  at  one  third  of  its  value,  but  afterwards  refusing  to 
reconvey,  the  debtor  brought  his  bill  for  relief.  To  this  it  was 
objected  that  the  agreement  was  void  by  the  statute  of  frauds; 
but  the  court  held  '*  that  if  the  agreement  was  void,  the  cred- 
itor must  surrender  up  his  advantage  under  it,  and  be  liable 
to  make  good  the  loss  sustained  by  the  adverse  party  from  his 
conduct."  *'  Can  it  be  tolerated,"  says  the  court  at  page  221, 
*'  that  a  creditor  shall,  at  a  sale  of  his  debtor's  property,  luU 
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bim  to  sleep  and  keep  off  other  purchaserB  by  an  agreement 
under  which  he  buys  in  the  land  for  a  small  sum,  much  be- 
low the  value,  and  then  that  he  should  declare  that  the  agree- 
ment was  void  under  the  statute  of  frauds,  and  that  the  other 
party  should  have  no  benefit  from  the  agreement,  whilst  he 
reaped  all  the  fruits?  Surely  not.  Courts  of  justice  would  bo 
blind  indeed  if  they  could  permit  such  a  state  of  things." 

In  Peebles  v.  Readingy  8  Serg.  &  R.  492,  the  supreme  court 
of  Pennsylvania  said:  ^'  If  by  the  artifice  of  the  purchaser,  de- 
claring he  was  to  buy  for  the  owner,  others  were  prevented 
from  bidding,  and  the  land  was  sold  at  a  great  undervalue, 
this  would  make  him  a  trustee."  And  in  TrapnaU  v.  Bravnij 
19  Ark.  49,  property  of  the  value  of  $5,000  was,  by  agree- 
ment similar  to  the  one  in  the  present  case,  bought  in  for 
$176,  other  persons  declining  to  bid  on  being  informed  of 
the  object  of  the  agreement  *'  Under  these  circumstances," 
the  court  said,  "  we  think  it  would  be  a  fraud  in  the  pur- 
chaser to  keep  the  property  in  violation  of  the  agreement; 
that  the  statute,  which  was  designed  to  prevent  fraud,  would 
be  used  as  a  shield,  and  in  the  commission  of  fraud,  which 
the  courts  of  equity  will  not  tolerate.  We  think,  theretee, 
that  the  court  below  did  not  jerr  in  treating  the  purchaser  as  a 
trustee." 

These  observations  made  in  these  cases  are  as  pertinent  to 
that  now  under  consideration  as  they  were  in  them.  Many  of 
these  cases  are  identical  in  all  important  particulars  with  this, 
and  there  is  no  good  reason  why  the  same  rules  of  law  and 
morals  enunciated  in  them  should  not  govern  and  control  the 
decision  in  this  case.  The  fact  that  an  agreement  is  void 
under  the  statute  of  frauds  does  not  entitle  either  party  to  re- 
lief in  equity,  but  other  fjEicts  may;  and  when  they  do,  it  is  no 
answer  to  the  claim  for  relief  that  the  void  agreement  was  one 
of  the  instrumentalities  through  which  the  fraud  was  effected: 
Ormond  v.  Anderson^  2  Ball  A  6.  869.  Where  one  of  the 
parties  to  a  contract  void  by  the  statute  of  frauds  avails  him- 
self of  its  invalidity,  but  unconsdentiously  appropriates  what 
he  has  acquired  under  it,  equity  will  compel  restitution;  and 
it  constitutes  no  objection  to  the  claim  that  the  opposite  party 
may  happen  to  secure  the  same  practical  benefit  through  the 
process  of  restitution  which  would  have  resulted  from  the  ob- 
servance of  the  void  agreement:  Floyd  v.  Bucldandy  2  Freem. 
Ch.  268;  Oldham  v.  Litchfordy  2  Id.  284;  Devenish  v.  BaineSy 
Finch,  3;  Thynn  v.  Thynn^  1  Vem.  296;  Reech  v.  KewnygaU^  1 
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Ves.  8r.  125;  Davis  v.  WaUhj  2  Har.  A  J.  329;  Wilcox  v.  Morris, 
1  Morph.  116  [3  Am.  Dec.  678];  Stoddard  v.  HaH,  23  N.  Y. 
560. 

It  is  very  clear  to  my  mind,  both  upon  principle  and  author- 
ity, that  the  referee  erred  in  excluding  the  evidence  offered, 
and  that  the  judgment  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event 

Judgment  reversed  and  new  trial  awarded. 

Hunt,  J.,  dissented. 

Past  FsRioRiCAiros  of  Pabol  AoassMaiiT  as  Takdo  CUsa  our  cm 
ArATtrn  ov  FkAuni:  See  McKowen  v.  MeDonali,  82  Am.  Deo.  ff76^  noto 
180;  Swatmey  v.  Moore,  74  Id.  134;  Maddox  r.  Bowe,  68  Id.  S86,  and  ool- 
leoted  oaaee  in  note  thereto  037.  That  a  parol  agreement  by  one  peraoa  to 
porchase  land  and  convey  it  to  another  whenever  advances  are  repaid  is  void 
mnder  the  statute  of  frands,  see  Jfyerv  v.  Byerfy,  84  Id.  407. 

POSSBSZON    DBLZVBBXD    in    POBSUAircX  ov  AKD    W    PABT    PEBVOKMAHOi 

or  Pabol  AoHwnnncT  ooNontiaNO  Land,  wmct'iuut  Tasis  Oasb  dot  ov 
Statdti  ov  FaAUDS:  See  note  to  Mpers  v.  Byer^,  84  Am.  Dec.  499;  Worh- 
fnoH  ▼.  Outhrie,  72  Id.  864»  note  864;  Wentwrth  v.  Wentworth,  72  Id.  97. 

OouBTs  ov  BguiTT  wn«L  DaoRXE  Spbozvio  PuioBifAirai  ov  Cont&acv 
wiTHnr  Statutb  ov  Frauds,  where  a  parol  agreement  has  been  perQy  ex^ 
sated:  WaUworth  v.  Weiiiworth,  72  Am.  Dec.  07;  Jokmomv.  HMM,  66  U. 
773;  lomng  v.  JkuMU,  63  Id.  477,  note  406. 

Pabol  Bvn>BircB  n  ADMnsoLB  to  Show  that  Dbbd  Anoum  » 
MoBTOAOB:  Swart  v.  Bertie^  34  Am.  Dec  211,  note  213;  ifeore  v.  Maddm, 
46  Id.  208;  FowUr  v.  BUmemn,  62  Id.  490,  note  606;  Jcktuom  v.  ShBrmam,  76 
Id.  481,  note  488;  Audmg  v.  DwriB,  77  Id.  668^  note  668. 

As  TO  Sixth  Ponrr  nr  Syllabub,  Supba,  see  extended  note  to  Bom  ▼. 
Bta^ford,  51  Am.  Dee.  145.  Hie  statate  of  {nmds  was  not  intsoded  ts 
laeilitaite  fraad,  bat  to  prevent  its  peipetiation;  MaddooB  v.  Bow§,  68  Id.  536; 
and  trosts  and  frands  are  not  within  the  statute  of  firands:  See  note  to  Jekm" 
mm  V.  HtMdi,  66  Id.  783. 

Pbbsohs  AoQunuvo  Titlb  bt  Fbaud  abb  TaoBnii  for  the  injored 
party:  Cofemcm  v.  Oodbe,  18  Am.  Dec  787;  so  where  it  has  besa  aoqaired 
vnder  a  promise  that  it  shall  be  wholly  or  in  part  held  for  anoChsr:  See  sots 
to  Tkompton'sLomer.  White,  1  Id.  257,  268. 

Thb  rBDWiPAi.  OASB  WAS  OTTBD  itt  each  of  the  loUowing  aaihoiitiss»  and 
to  the  point  stated:  A  eoart  of  eqnity  will  not  pennit  the  statate  of  frands* 
which  was  designed  to  prevent  frauds,  to  be  need  as  an  instrnment  for  per- 
petiikting  a  fraad  with  impanity:  Bharman  v.  BoaU,  27  Hon,  333;  S.  C,  2  Civ. 
Ph)c  369;  Bmer  v.  Jome,  28  Id.  404;  MorriU  v.  Oboper,  65  Barb.  519;  nor 
will  it  allow  the  statate  to  be  invoked  1^  a  psrty  as  a  shield  to  protect  him- 
self in  the  perpetration  of  a  fiand:  Levy  v.  Bruth,  45  K.  T.  596;  Carpenter 
V.  OUky,  2  Lsns.  457;  Wood  v.  iMoci^  16  Jones  ft  S.  87.  A  party  will  not 
be  permitted  to  insist  npon  the  statate  of  frands  to  protect  himself  in  the 
enjoyment  of  advantages  proeored  from  another  in  fktth  of  the  oial  agree- 
ment oa  whiok  the  latter  hm  aotod»  and  in  fKth  thereof  has  phoed  himsiilf 
in  a  sitnatisn  in  whiok  he  mast  aoftr  wroog  and  ininstioe:  IMge  t.  WeB- 
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hmm,  43  How.  Pr.  481;  S.  0.,  1  Abbw  App.  618.  Thna  a  purol  ftgreemeot  to 
•xohaage  lu&dt  will  be  enforoed  in  equity,  notwitbttanding  the  statate  of 
fnadfly  wbere  one  of  thepertiee  baa  wmvvytd  bat  tbeother  one  rafnaes:  Baher 
y.  ScoU,  2  Thomp.  &  0.  807.  Bqnity  will  at  timee  lend  iti  aid  to  defeat  a 
frand*  notwithstanding  the  etatnte  of  fnnds:  Satu(ford  v.  Norria,  4  Abb. 
App.  148,  147;  SoOku  r.  IbMhu,  89  N.  T.  257;  Wood  v.  Sabee,  98  Id.  427. 
Thus  wbere  a  penon  TerbaUy  agrees  with  another  to  pnrchase  land  for  the 
tatter's  benefit^  and  advances  the  price  and  takes  a  conveyance  in  his  own 
name,  he  cannot  interpose  the  statnte  of  frands  to  defeat  the  claim  of  the 
other  to  enforce  the  tmst  arising  from  the  transaction;  Scm^ord  v.  Norrit, 
4  Abb.  App.  144,  and  cases  there  cited;  BecyUld  v.  ffolland  Pwreham  Ins, 
Co.,  68  N.  T.  357.  Eqnity  will  not  permit  a  party  to  retain  property  ob- 
tained on  the  faith  of  a  verbal  contract  to  coosammate  a  fhmd  by  retaining 
the  property  and  refusing  to  perform  the  contract:  Levy  v.  Brush,  46  Id.  697; 
Moifer  V.  MoyeTf  21  Hnn,  72.  A  party,  however,  in  no  legal  sense  commits 
a  fraud  by  refusing  to  perform  a  contnct  void  by  its  proviaionB.  He  has  not 
in  that  case  made  a  contract,  and  has  a  perfect  ri^t  both  at  law  and  in 
equity  to  refuse  performance:  Levy  v.  Brush,  eupra;  but  no  case  can  be  found 
where  a  contract  baa  been  taken  out  of  the  statnte  in  favor  of  a  party  who 
had  no  existing  interest  in  the  property,  who  had  done  no  act  of  part  per- 
f ornumee,  who  had  parted  with  nothing  under  the  contract,  aimply  upon  the 
ground  that  the  other  party  was  guilty  of  a  fraud  in  refushig  to  perform  his 
verbal  agreement:  Id.  696;  Wood  v.  Mulo€k,  18  Jones  ft  S.  87.  However, 
when  a  contract  void  because  not  in  writing  has  been  so  far  performed  that  it 
would  be  a  frand  upon  the  party  or  operate  as  a  great  hardship  upon  him  un- 
less carried  out^  it  wiU  be  enforced  notwithstanding  the  statnte:  HMb  v. 
WeAenocuB,  38  How.  Pr.  390.  A  parol  agreement  in  part  x>erformed  is  not 
within  the  statnte  of  frauds:  Wood  v.  FUeC,  38  N.  Y.  611;  and  equity  will 
decree  a  specifio  performance  of  it:  Hemrier  v.  Brfrim,  19  Hnn,  688;  Levy  v. 
Brueh,  46  N.  Y.  698,  697;  Moyer  v.  Moyer,  21  Hun,  72;  Sherman  v.  8coU, 
27  Id.  333;  8.  C,  2  CHv.  Proc  389.  Pteol  evidence  is  admissible  to  show  the 
purpose  for  which  a  written  instrument  is  executed,  and  to  establish  a  trust: 
O^pperly  v.  (Hpperly,  4  Thomp.  ft  C.  345;  Morris  v.  Budlong,  78  N.  Y.  663. 
Whenever  property  ia  transferred,  no  matter  in  what  fom^  or  by  what  con- 
veyance, as  a  security  for  a  debt^  the  transferee  takes  merely  as  a  mortgagee, 
and  has  no  other  rights  or  remedies  than  the  law  accords  to  mortgagees. 
Especially  is  this  so  where  one  has  loaned  another  money  and  bid  in  the  lat- 
ter's  land  at  a  judicial  sale  to  hold  as  security  for  the  repayment  of  tho  money: 
Carr  v.  Carr,  62  Id.  260;  8.  O.,  4  Lans.  326;  Levy  v.  Brush,  45  Id.  598; 
(/n^reviUe  v.  Keeler,  1  Thomp.  ft  G.  489;  Bowery  National  Bank  v.  Duncan, 
12  Hun,  408;  Beaay  v.  BrummtU,  94  Ind.  79.  To  attempt  to  hold  the  prop- 
erty under  such  circumstances  as  upon  an  absolute  grant  divested  of  all 
equity  of  redemption  is  "  too  gross  a  fraud  to  be  permitted  **:  Carr  v.  Carr, 
62  N.  Y.  259.  The  payment  of  money  under  many  circumstances  raises  a 
trust  by  implication.  It  arises  to  prevent  fraudulent  practices  by  persons 
acti^  in  a  fiduciary  or  confidential  relation,  and  such  persons,  when  the  pay- 
ment has  been  made  to  them,  are  transformed  into  trustees  ex  tnakficio  by  opera- 
tion of  law  so  that  they  may  be  readied  in  equity.  1  his  is  in  cases  of  fraud. 
And  for  the  same  purpose,  courts  of  equity  will  take  the  trust  which  parties 
liave  attempted  to  create  by  parol  agreement  and  enforce  it.  In  such  a  cassb 
Lbe  fnud»  not  the  parol  agreement^  gives  the  jurisdiction;  Moyer  v.  Moyer, 
21  Hun,  72;  Foote  v.  Bryant,  47  N.  Y.  650;  Penman  v.  Shernrn,  41  Id.  89; 
Wheeier  v.  BeynoUis.  W  Id.  238;  Bamman  v.  HoiahaMsem,  28  Hn.  807.    Aa 
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feo  ca80  not  withia  statute  of  fraadi*  see  Cornell  r.  Utka  etc  B,  B.  Co.,  61 
How.  Pr.  192.  The  prinoipal  cue  mm  relied  on  in  Valentine  ▼.  Hqfdeeier^ 
12  Hun,  678;  reoognised  and  appro?ed  in  Church  v.  JOdd^  3  Id.  265;  S.  C, 
6  Tbomp.  &  0.  460;  Marie  ▼.  Garrimm,  13  Abb.  N.  0.  286;  referred  to  in 
Fiedler  v.  Darrittf  69  Barb.  663,  on  the  point  that  the  interest  and  compensa- 
tion for  his  trouble  allowed  Doz  in  the  principal  case  was  not  disallowed  as 
usurious  or  regarded  as  objectionable;  quoted  from  in  Madiaon  Ave.  ChwnA 
T.  Oliver  St.  Churth,  9  Jones  ft  S.  886,  as  to  restitution  where  one  has  un- 
eonscientiously  appropriated  to  himself  what  he  has  acquired  by  availing 
himself  of  the  invalidity  of  a  contract  void  by  the  statute  of  frands;  com- 
mented upon  in  Marie  v.  Oarrieon,  13  Abb.  N.  0.  284-286;  Wood  v.  Muiock, 
16  Jones  ft  S.  87;  sunmiarised  in  Wheeler  v.  B^nolde,  66  N.  Y.  232;  TonUtn- 
•on  V.  Miller,  3  Keyes»  618,  519;  and  distinguished  in  Wheder  v.  Beifnolde, 


Stookwbll  V.  Phelps. 

fM  Nbw  Yobs,  an.] 

Iv  Pabtt  nr  PoasassioN  of  Land,  Cladcino  Advibsxlt  to  All  Otbeu^ 
Sills  Hat  cut  therefrom  during  such  occupancy  to  a  third  party«  the 
l^gal  titie  thereto  passes  to  his  vendee  as  against  a  party  having  a  title 
in  fee-simple  in  said  prenuses^  but  not  in  possession. 

BBPLBvnr  nr  Oipit  can  only  bs  Bbouoht  whxn  Tmibpa88  oould  m 
liAiHTAiinn)^  and  that  will  lie  for  an  injury  to  land  only  when  the  plain* 
tiff  is  in  possession. 

Bxfirxe's  Finddig  on  QtTxariON  of  Faot  mat  be  Rivibwbd  in  the  su- 
preme court  of  New  York,  but  it  is  conclusive  in  the  court  of  appeals. 

Action  to  recover  aboat  three  tons  of  hay  claimed  to  bo 
the  property  of  the  plaintiffs.  Defendant's  answer  denied  that 
plaintiffs  owned  the  hay.  The  feu^ts  are  stated  in  the  opinion. 
The  referee  directed  a  judgment  in  favor  of  the  defendant  for 
a  return  of  the  property  or  the  value  thereof.  Plaintiffs  ap- 
pealed to  the  general  term  of  the  supreme  court,  where  the 
judgment  was  affirmed,  and  the  plaintiffs  appealed  to  this 
court. 

B.  L.  BeasaCy  for  the  appellants. 
J.  if.  Reynolds,  for  the  respondent. 

By  Court,  Wrioht,  J.  The  land  from  which  the  hay  in 
controversy  was  cut  was  at  the  time  of  the  cutting  in  the  actual 
possession  of  one  Owen  Wild,  he  claiming  the  premises  as  his 
own,  and  holding  them  adversely  to  the  plaintiff^,  who  had 
the  title  in  fee.  While  thus  in  actual  possession,  holding  ad- 
versely to  the  plaintiffs.  Wild  sold  and  delivered  the  hay  to 
the  defendant,  whereupon  the  plaintiffs  brought  replevin  for 
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the  same.  The  referee  held  that  the  plaintiffs  could  not 
recover  for  the  hay,  and  gave  judgment  for  the  defendant 

The  judgment  was  right.  Wild,  when  the  action  was  com- 
menced, was  in  the  actual  possession  of  the  premises  from 
which  the  hay  in  question  was  cut,  claiming  them  as  his  own, 
adversely  to  the  plaintiffs;  and  whatever  right  the  plaintiffs 
might  have  had  to  maintain  an  action  after  obtaining  posses- 
sion of  the  premises,  it  is  clear  they  had  no  right  of  action 
whatever  when  this  one  was  commenced.  Replevin,  or  an 
action  in  the  nature  of  replevin  in  the  cepit,  can  only  be  brought 
when  trespass  could  be  maintained,  and  that  will  only  lie  for 
an  injury  to  land  when  the  plaintiff  is  in  possession:  Rich  v. 
Baker y  3  Denio,  79;  De  Mott  v.  Hagerman,  8  Cow.  220;  and 
Wild  being  in  the  actual  possession  of  the  premises,  claiming 
them  as  his  own,  is  regarded  as  the  owner  as  to  all  the  world 
until  after  a  judicial  decision.  The  remedy  of  the  plaintiffs 
was  a  judgment  against  Wild  for  mesne  profits,  in  an  action 
of  ejectment,  or  by  action  of  trespass  after  having  gotten  pos- 
session of  the  land. 

It  may  be  that  the  referee  merely  found  as  to  the  character 
of  the  possession  of  Wild  at  the  time  the  hay  was  cut,  and  by 
him  sold  and  delivered  to  the  defendant.  But  that  was  a 
question  of  fact,  and  his  finding  is  conclusive  in  this  court 
that  it  was  adverse  to  the  plaintiffs.  It  is  not  our  province  to 
reverse  questions  of  fact,  but  to  take  the  facts  as  found  by  the 
original  tribunal. 

The  judgment  should  be  affirmed. 

Peckham,  J.  Upon  the  facts  found  by  the  referee,  tnere  can 
be  very  little  doubt  as  to  the  correctness  of  the  judgment. 
The  plaintiffs  insist  that  under  the  evidence  Wild  never  could 
have  held  the  farm  adversely;  that  he  was  estopped  from 
any  such  holding;  that  he  was  there  as  tenant  at  will,  or  at 
sufferance,  of  the  plaintiffs;  and  then  they  insist  that  the  evi- 
dence showed  no  adverse  possession.  Neither  of  these  ques- 
tions is  here  for  review,  as  neither  seems  to  have  been  made 
before  the  referee.  No  objection  seems  to  have  been  taken  to 
evidence  showing  or  tending  to  show  an  adverse  possession; 
no  point  presented  to  the  referee  that  the  evidence  given  was 
legally  insufficient  to  prove  it 

The  weight  of  the  evidence  cannot  be  here  examined  on  an 
allegation  that  the  referee  erred  as  to  a  finding  of  fact;  that 
was  exclusively  for  the  supreme  court    The  simple  question 
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feo  eMe  not  withia  statate  of  fraada,  see  Cane''  gainst  one  who  has 
How.  Pr.  192.  The  prfncipd  «*  w»  rdi*'  .on  of  a  form,  claiming 
12  Hun,  678;  reoognized  a&d  approved  m '^       i    u-        -a     j  i 

6  Thomp.  &  a  400;  Marie  r.  Qarrimtr        ^  holding  it  adversely,— 

Fkdler  v.  Darrin,  fi9  Bttb.  663,  on  t'  ^e  plaintiffs  have  recovered 
tion  for  his  trouble  allowed  Dox  '  ^/nk  it  is  well  settled  that  the 
Qsnrions  or  regarded  aa  objer'  ' 

oonadentiondy  appropri'  ^^^^^  ^^  entering  upon  the  land,  the 

himaelf  of  the  invalv'    vf^^on,  but  not  for  after  acts  until  he 

mented  upon  in  Jf**  y^^.    This  applies,  I  think,  under  the  au- 

16  ^^^^^  .--^^P^of  ouster  of  the  owner:  Hdmes  v.  Setly, 

*^  ^L  u^^^^^  cases  cited;  Dewey  v.  086om,  4  Cow. 

^.  ^i^V.  Hagerman,  8  Id.  220.    The  possession 

/^  '^^  /5  something  more  than  a  mere  act  of  trespass. 

j^^iv^  jdog  continued,  and  so  far  yielded  to,  as  to  oon- 

^uf^^LgesBion  to  the  exclusion  of  others, — an  occupancy, 

i'tf^f^^^  ^^^  A  mere  act  of  trespass. 

fg  ^Igin^^  insist  that  the  possession  of  the  defendant  in 

T^^  nt  bar  was  a  tenancy  at  will,  or  at  sufferance  of  the 

^'  ^tiffs-    ^^  ^^^^  ^^^^  ^'  ^^  ^^^  ^^^  necessarily  follow  that 
P^f^^^iion  would  lie.    Suppose  the  tenant  at  will  remains  in 
^^^cn  for  six  months  or  for  a  year,  gets  in  and  gathers 
\^i^  for  what  is  he  liable  to  the  owner?    For  the  use  and 
^up^tion  of  the  premises,  not  for  the  value  of  the  crops;  nor 
Jo  tbo  ci^P6  of  grain  or  grass,  as  a  general  rule,  belong  to  the 
owner  of  the  land  under  such  circumstances.    But  if  the  ten- 
imt  commit  waste  on  the  land,  — if  he  cut  down  trees  without 
authority,  and  contrary  to  his  agreement  as  tenant,  either  ex- 
press or  implied,  remove  them  from  the  premises  and  sell 
them,  trover  will  lie  against  him  by  the  owner:  People  v.  Al- 
berty^  11  Wend.  160.    And  if  the  trees  after  being  cut  lie 
a  while,  and  are  then  removed  and  sold,  trespass  will  lie, — a 
nice  distinction:  Schermerbom  v.  £<mU,  4  Denio,  422. 

Whether  a  vendor  remaining  in  possession  after  having  sold 
and  delivered  a  deed  of  the  premises  can  h(dd  adversely  to 
his  vendor,  it  is  not  necessary  to  decide.  But  there  are  au- 
thorities looking  in  that  direction:  Jaekeon  v.  Benion^  1  Wend. 
341 ;  Zeller  v.  EckeH,  4  How.  289. 
Judgment  affirmed. 

Kktlei'in  dobs  not  Lib  roR  Crops  <«  Tubxe  on  Laass  HbiD  Ad* 
▼ER8KLT:  AmUmm  V.  Hapkr^  S5  Am.  Deo.  31S,  and  extended  note  322. 

TnxsPiiaB  or  TRoyxR  dobs  not  Ln  wbuji  Lanm  akk  Hxld  j|j>yxBSBLTs 
Anderwm  v.  Bqpkr,  86  Am.  Dec.  31Sb  and  extended  note  thereto,  on  remedy 
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"  injuries  to  real  estate  held  adrersdy  to  plaintiff,  .121-327;  OtfU  v.  Lynch, 
^d.  568,  note  M2. 

16  pBnrciFAL  0A8I  WAS  CITED  in  each  of  the  following  authorities,  and 
point  stated:  A  wife  and  minor  cfaildrso  were  in  possession  of  and  car- 
^  farm  for  their  own  use,  the  hnsband  and  father  being  in  a  distant 
u  Augnst  28,  1854,  the  wife  agreed  to  sell  certain  harvested  crops 
.  nundred  dollars,  and  took  a  note  for  the  amount,  a  part  of  which  was 
c/<ud  by  the  porchaser.    On  September  24th,  the  sheriff  levied  on  the  crops  so 
sold,  but  still  on  the  premises,  and  sold  the  same  to  satisfy  judgments  ag^unst 
the  husband;  and  it  was  held  that  the  title  to  the  property  in  question  was 
in  the  wife,  that  her  sale  was  a  vaKd  sale,  that  the  property  was  not  liable 
for  the  debts  of  the  husband,  and  that  the  sheriff  was  a  trespasser:   Van 
BUen  V.  Currier,  3  Keyes,  381;  S.  C,  4  Abb.  App.  478.    Title  to  land  in  pos- 
session of  another  gives  no  right  to  crops  raised  thereon;  the  owner  is  entitled 
only  to  the  mesne  prafite:  Id.    The  very  fact  that  he  Ikiay  recover  tho  rents 
and  profits  of  the  land  shows  that  he  cannot  recover  the  crops:  Page  v. 
Fwokr,  39  Gal.  Al^  417.    The  principal  case  was  miscited  in  Booth  v,  iS^ptqr- 
ien  eU.  Mttt  Ca,  60  K.  Y.  498;  and  distinguished  in  Sammm  v.  Roee,  65  Id. 
419,  as  there  was  no  adverse  holding  in  that 


RoBiKSON  V.  Chamberlain. 

[M  Nbw  Yosk,  880.] 

Law  FsauiuB  that  Ovucb  is  Cbkatkd  vor  BENxnr  ov  Pusua 
EvxBT  PuBUO  OinoBB  WHOSB  DxTTin  ASB  HOT  Judicial  is  Lzasli  Te 

iMmviDVAL  who  sustains  special  damage  from  the  negligent  perf ormanoe 

of  sueh  offioer's  duties,  or  his  omission  to  perform  them. 
Cohtbaotob  Invistsd  with  Powebs  ov  Non-judicial  OmcBB  is  Lxablb 

TO  Onb  who  sustains  special  damage  by  such  contractor's  neglect  of 

duty. 
FahiUsb  to  Kbbt  Pitblio  Hiohwat  ni  Bbpaib  Makbs  Pabtt  Bound  to 

Rbfatb.  Iaablb  to  an  action  at  the  suit  of  aeay  one  who  sustains  special 

damage  from  want  of  such  repair. 
Canal  is  Pubuo  Highway,  and  nr  Contraoior  Employbd  bt  State  to 

Kbep  It  in  proper  condition  and  repair  neglects  his  duty,  whereby  an 

individual  sustains  special  damage,  he  is  liable  to  an  action  at  the  suit  of 

the  party  injured. 

Action  against  a  contractor  employed  bj  the  state  to  keep 
a  pordon  of  the  canak  in  proper  condition  and  repair.  The 
defendant  entered  lock  No.  30,  on  the  first  section  of  the  Che- 
nango canal,  with  his  boat,  but  the  lock-gates,  being  old,  rotten, 
and  insufficient,  gave  way,  and  caused  great  injury  to  the 
plaintiff's  boat  and  furniture.  Plaintiff  alleged  that  the  de- 
fendant bad  previous  notice  of  the  condition  of  the  gates.  By 
the  statutes  of  New  York,  the  board  of  canal  commissioners 
was  authorized  to  let  the  repairs  upon  any  or  all  of  the  sec- 
tions of  the  canals  of  that  state  to  be  made  by  contract;  and 
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here  is,  Can  this  action  be  maintained  against  one  who  has 
purchased  the  hay  of  a  party  in  possession  of  a  farm,  claiming 
it  as  his  own  against  the  world,  and  holding  it  adversely,— 
the  action  being  brought  before  the  plaintiffs  have  recovered 
possession  of  the  farm?  I  think  it  is  well  settled  that  the 
action  cannot  be  sustained.  ' 

For  the  first  act  of  trespass  in  entering  upon  the  land,  the 
owner  may  maintain  an  action,  but  not  for  afler  acts  until  be 
first  regain  possession.  This  applies,  I  thinks  under  the  au- 
thorities, to  all  cases  of  ouster  of  the  owner:  Holmes  v.  Sedy^ 
19  Wend.  507,  509,  and  cases  cited;  Dewey  v.  Osbomy  4  Cow. 
329,  838;  De  MoU  v.  Hagerman,  8  Id.  220.  The  possession 
here  alluded  to  is  something  more  than  a  mere  act  of  trespass. 
It  must  be  so  long  continued,  and  so  far  yielded  to,  as  to  con- 
stitute a  possession  to  the  exclusion  of  others, — an  occupancy, 
as  distinguished  from  a  mere  act  of  trespass. 

The  plaintiffs  insist  that  the  poesesfiion  of  the  defendant  in 
the  case  at  bar  wsb  a  tenancy  at  will,  or  at  sufferance  of  the 
plaintiffs.  If  that  were  so,  it  does  not  necessarily  follow  that 
this  action  would  lie.  Suppose  the  tenant  at  will  remains  in 
possession  for  six  months  or  for  a  jrear,  gets  in  and  gathers 
the  crops,  for  what  is  he  liable  to  the  owner?  For  the  use  and 
occupation  of  the  premises,  not  for  the  value  of  the  crops;  nor 
do  the  crops  of  grain  or  grass,  as  a  general  rule,  belong  to  the 
owner  of  the  land  under  such  circumstances.  But  if  the  ten- 
ant commit  waste  on  the  land,  — if  he  cut  down  trees  without 
authority,  and  contrary  to  his  agreement  as  tenant,  either  ex- 
press or  implied,  remove  them  from  the  premises  and  sell 
them,  trover  will  lie  against  him  by  the  owner:  People  v.  Al- 
berty^  11  Wend.  160.  And  if  the  trees  after  being  cut  lie 
a  while,  and  are  then  removed  and  sold,  trespass  will  lie, — a 
nice  distinction:  Schermerhom  v.  JBueU,  4  Denio,  422. 

Whether  a  vendor  remaining  in  possession  after  having  sold 
and  delivered  a  deed  of  the  premises  can  hold  adversely  to 
his  vendor,  it  is  not  necessary  to  decide.  But  there  are  an- 
thorities  locddng  in  that  direction:  /oefaon  v.  JBenbn^  1  Wend. 
341;  Zeller  v.  EckeH,  4  How.  289. 

Judgment  afiirmed. 

Kkplevin  dobs  not  Lib  fob  Crops  oe  Tihbxr  oh  huam  Hbj>  A]>- 
TBBSKLY:  AmUrmm  y.  JIapler,  85  Am.  I>oa  318,  and  eztencbd  note  322. 

Trbsfasb  or  Trovxb  dobs  hot  Lib  wbilb  Lanm  ark  Hxld  Advbbsblts 
Andermm  ▼.  Hoftkr^  86  Am.  Deo.  318^  and  extended  note  thereto,  on  remedy 
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[or  mjnriBB  to  ml  aatat«  held  tuitmaAy  to  pltuntiff,  .121-327;  Oent  r.  Lynch, 
87  Id.  608,  note  BK. 

Tbc  rsaartj.  gaib  wab  cttzd  in  each  of  the  following  aaUioritta,  uid 
to  tiie  point  atatod:  A  «if«  aad  minor  chiUnn  ware  in  poMaancn  of  ind  otr- 
rt«d  oo  ft  fmrm  tar  tboiT  om  ow,  ths  hnsliMid  bi^  Ikthar  boing  in  »  diitui't 
■tattt.  On  Aogntt  28,  1654,  the  wife  agreed  to  ull  certain  harvested  crop! 
for  one  hmidied  doUan,  and  took  a  note  for  the  amount,  a  part  of  vhich  wai 
paid  hj  the  pnrehMisr.  On  September  24th,  Uie  «h«nff  levied  nn  the  crope  «o 
■old,  but  etill  on  tho  pramiaae,  and  lold  the  lametoMtWy  jadgments  against 
tiie  bnahand;  and  it  wae  held  that  the  title  to  the  propert;  iu  queaCion  wu 
in  the  wife,  that  her  >ile  ««■  a  nbd  sile,  ^ttt  tfao  property  waa  not  liable 
for  the  debts  of  the  hoiband,  and  that  the  eheriff  waa  a  trespasser:  Van 
BUen  V.  Currier,  3  Eeyee,  3S1;  a  C,  4  Abb.  App.  478.  Title  to  land  in  poa- 
tesdoa  of  anoQier  gives  no  right  to  oiops  nused  thereon;  the  owner  is  entitled 
onlr  to  the  MMU  ^o&l»:  Id.  The  very  fact  that  he  a»j  recorer  the  rents 
and  profits  of  the  land  showi  that  he  cannot  reoover  the  crops:  Pa^/t  v. 
Fooler,  39  CaL  416,  417.  The  principal  case  was  misdted  in  Booth  v.  Spug- 
Itn  de.  ma  Co.,  60  IT.  T.  4M;  and  distinguished  in  Amum  v.  Bot,  68  Id. 
419,  M  than  wu  no  advsrse  iMddiim  in  Hmt  case. 


Robinson  v.  Ghaubeblain. 

|M  Mnw  TokK,  no.1 

Li'w  Pnvicn  TBAT  Omcx  n  Ckxatkd  >ok  Bkiixfr  ov  Pnuo. 

EmT  PuBuo  OmoHt  whosb  Durm  ar>  vot  Jvdicul  is  Lui 
IXUIVIMJAL  who  snstaina  special  damage  from  the  nsgligeot  psrf on 
(rf  •m<di  effioar**  duties,  or  his  omiHiaa  to  perforin  them. 

CoimaoiVB  Ihtiru)  with  Fowebs  of  Nob-jdhicial  OmcKB  la  Lusui 
TO  Oxx  who  snstain*  special  damage  by  such  oontiactor'a  neglect  of 

Vtmnm  to  Knr  Pitblio  Hisbwat  ih  BWaih  ICakm  Paktt  Bodhd  to 
Bkfaib  Lubu  to  an  aotion  at  the  suit  «<  aay  oob  who  sottaias  special 
damage  from  want  of  sooh  repair. 

CuUL  n  Ptbuo  Highwat,  akd  d  CotmucroR  KKn^np  at  Stati  to 
Kket  It  in  proper  condition  and  repair  neglects  his  dntf ,  whereby  an 
individnal  snatains  special  damage,  he  is  liable  to  Ml  action  at  the  rait  of 
the  partf  in jnrad. 

Action  against  a  contractor  employed  by  the  state  to  keep 
»  portion  of  the  caoida  in  proper  condition  and  reoair.  The 
defendant  entered  lock  No.  30,  on  the  first  aecti 
nango  canal,  with  bis  boat,  but  the  lock-gates,  b< 
and  insnOScient,  gave  way,  and  caused  great 
plaintiff's  boat  and  furniture.  Plaintiff  allege 
fendant  had  previous  notice  of  the  condition  of 
the  statatee  of  New  York,  the  board  of  canal 
was  authorized  to  let  the  repairs  upon  any  or 
tiona  of  the  canals  of  that  state  to  be  made  by 
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here  is,  Can  this  action  be  maintained  against  one  who  has 
purchased  the  haj  of  a  party  in  possession  of  a  farm,  claiming 
it  as  his  own  against  the  world,  and  holding  it  adversely, — 
the  action  being  brought  before  the  plaintiffs  have  recovered 
possession  of  the  farm?  I  think  it  is  well  settled  that  the 
action  cannot  be  sustained.  ' 

For  the  first  act  of  trespass  in  entering  upon  the  land,  the 
owner  may  maintain  an  action,  but  not  for  after  acts  until  be 
first  regain  possession.  This  applies,  I  think,  under  the  au- 
thorities, to  all  cases  of  ouster  of  the  owner:  HoIvms  v.  Sedy, 
19  Wend.  507,  509,  and  cases  cited;  Dewey  v.  Osbcmj  4  Cow. 
329,  338;  De  MoU  v.  Hagerman,  8  Id.  220.  The  possession 
here  alluded  to  is  something  more  than  a  mere  act  of  trespass. 
It  must  be  so  long  continued,  and  so  far  yielded  to,  as  to  con- 
stitute a  possession  to  the  exclusion  of  others, — an  occupancy, 
as  distinguished  from  a  mere  act  of  treq>ass. 

The  plaintiffs  insist  that  the  possession  of  the  defendant  in 
the  case  at  bar  was  a  tenancy  at  will,  or  at  sufferance  of  the 
plaintiffs.  If  that  were  so,  it  does  not  necessarily  follow  that 
this  action  would  lie.  Suppose  the  tenant  at  will  remains  in 
possession  for  six  months  or  for  a  3rear,  gets  in  and  gathers 
the  crops,  for  what  is  he  liable  to  the  owner?  For  the  use  and 
occupation  of  the  premises,  not  for  the  value  of  the  crops;  nor 
do  the  crops  of  grain  or  grass,  as  a  general  rule,  belong  to  the 
owner  of  the  land  under  such  circumstances.  But  if  the  ten- 
ant commit  waste  on  the  land,  — if  he  cut  down  trees  without 
authority,  and  contrary  to  his  agreement  as  tenant,  either  ex- 
press or  implied,  remove  them  from  the  premises  and  sell 
them,  trover  will  lie  against  him  by  the  owner:  People  v.  Al- 
berty^  11  Wend.  160.  And  if  the  trees  after  being  cut  lie 
a  while,  and  are  then  removed  and  sold,  trespass  will  lie, — a 
nice  distinction:  Schermerhom  v.  JBuett,  4  Denio,  422. 

Whether  a  vendor  remaining  in  possession  after  having  sold 
and  delivered  a  deed  of  the  premises  can  hold  adversely  to 
his  vendor,  it  is  not  necessary  to  decide.  But  there  are  au- 
thorities looking  in  that  direction:  Jctekton  v.  Senion^  1  Wend. 
341;  Zeller  v.  Eckert,  4  How.  289. 

Judgment  affirmed. 


Kkplevin  dobs  not  Lib  fob  Chops  oe  TtviXB  oh  Lakps  Hbj>  A]>- 
TBBUKLY:  Andermm  v.  Hapkr,  S5  Am.  I>oa  318,  andeztencbd  note  822. 

TUBSFAflB  OB  TbOVXB  DOBS  NOT  LiB  WHXUt  LaNM  AKB  HxLD  AOVBBSBLTt 

Anderwm  v.  Hopkr,  S6  Am.  Deo.  SIS^  and  extended  note  thereto^  on  remedj 
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for  iB juries  to  real  estate  held  adrersdy  to  plaintiff,  .121-327;  OtfU  v.  Lyncht 
87  Id.  568,  note  M2. 

Thx  PBnrciFAL  CA81  WAS  GiTSi)  in  each  of  the  following  authorities,  and 
to  the  point  stated:  A  wife  and  minor  childrsa  were  in  possession  of  and  car- 
ried on  a  farm  for  their  own  use,  the  hnshand  and  father  being  in  a  distant 
state.  On  Augnst  28^  1854,  the  wife  agreed  to  sell  certain  harvested  crops 
for  one  hundred  dollars,  and  took  a  note  for  the  amount,  a  part  of  which  was 
paid  by  the  purchaser.  On  September  24th,  the  sheriff  levied  on  the  crops  so 
sold,  but  still  on  the  premises,  and  sold  the  same  to  satisfy  judgments  against 
the  husband;  and  it  was  held  that  the  title  to  the  property  in  question  was 
in  the  wife,  that  her  sale  waa  a  valid  sale,  that  the  property  was  not  liable 
for  the  debts  of  the  husband,  and  that  the  sheriff  was  a  trespasser:  Van 
BUen  V.  Currier,  3  Keyes,  381;  S.  C,  4  Abb.  App.  478.  Title  to  land  in  pos- 
session  of  another  gives  no  right  to  crops  raised  thereon;  the  owner  is  entitled 
only  to  the  mesne  prafite:  Id.  The  very  fact  that  he  Ikiay  recover  the  rents 
and  profits  of  the  land  shows  that  he  cannot  recover  the  crops:  Page  v. 
Fowhr,  39  Gal.  4141^  417.  The  principal  case  was  miscited  in  Booth  v.  Spui^ 
ten  etc  Mill  Co.,  60  K.  Y.  493;  and  distinguished  in  8ammm  v.  Rom,  66  Id. 
419,  as  there  was  no  adverse  holding  in  that 


Robinson  v.  Chamberlain. 

[U  Nbw  Yosk,  889.1 

Law  FBauMB  that  OmcB  is  Crbatkd  vob  BENxnr  ov  PuBua 

EVXBT    PUBUO    OmOKB    WHOSB    DxTFIBI    ASB  NOT    JUBICIAL  18  LzABLB  Te 

iMmviDVAL  who  sustains  special  damage  from  the  negligent  perf ormanoe 
of  sseh  offioer's  duties,  or  his  omission  to  perform  them. 

CORTBAOIOB  InYBSTXD  WITH  PoWEBS  OV  NON-JUDICIAL  OfnCXB  19  LlABLB 

TO  OvE  who  sustains  special  damage  by  such  contractor's  neglect  of 
duty. 

FAILUBa  TO  KXBF  PlTBUO  HlOHWAT  W    BbPAIB  MaKIS  PaRTT  BoUND  TO 

Rbfatb.  Iaabu  to  an  action  at  the  suit  of  aeay  one  who  sustains  special 
damage  from  want  of  such  repair. 
Gahal  18  PuBuo  Highway,  and  nr  Contractor  Employed  bt  State  to 
Keep  It  in  proper  condition  and  repair  neglects  his  duty,  whereby  an 
individual  sustains  special  damage,  he  is  liable  to  an  action  at  the  suit  of 
the  party  in jured. 

Action  against  a  contractor  employed  bj  the  state  to  keep 
a  portion  of  the  eaaak  in  proper  condition  and  repair.  The 
defendant  entered  lock  No.  30,  on  the  first  section  of  the  Che- 
nango canal,  with  his  boat,  but  the  lock-gates,  being  old,  rotten, 
and  insufficient,  gave  way,  and  caused  great  injury  to  the 
plaintiff's  boat  and  furniture.  Plaintiff  alleged  that  the  de- 
fendant bad  previous  notice  of  the  condition  of  the  gates.  By 
the  statutes  of  New  York,  the  board  of  canal  commissioners 
was  authorized  to  let  the  repairs  upon  any  or  all  of  the  sec- 
tions of  the  canals  of  that  state  to  be  made  by  contract;  and 
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here  is,  Can  this  action  be  maintained  against  one  who  has 
purchased  the  hay  of  a  party  in  possession  of  a  farm,  claiming 
it  as  his  own  against  the  world,  and  holding  it  adversely, — 
the  action  being  brought  before  the  plaintiffs  have  recovered 
possession  of  the  farm?  I  think  it  is  well  settled  that  the 
action  cannot  be  sustained. 

For  the  first  act  of  trespass  in  entering  upon  the  land,  the 
owner  may  maintain  an  action,  but  not  for  after  acts  until  he 
first  regain  possession.  This  applies,  I  think,  under  the  au- 
thorities, to  all  cases  of  ouster  of  the  owner:  Holtn^  v.  Sedy^ 
19  Wend.  507,  509,  and  cases  cited;  Dewey  v.  Oebam^  4  Cow. 
329,  838;  De  Molt  v.  Hagerman^  8  Id.  220.  The  possession 
hero  alluded  to  is  something  more  than  a  mere  act  of  trespass. 
It  must  be  so  long  continued,  and  so  far  yielded  to,  as  to  con- 
stitute a  possession  to  the  exclusion  of  others, — an  occupancy, 
as  distinguished  from  a  mere  act  of  trespass. 

The  plaintiffs  insist  that  the  possession  of  the  defendant  in 
the  case  at  bar  was  a  tenancy  at  will,  or  at  sufferance  of  the 
plaintiffs.  If  that  were  so,  it  does  not  necessarily  follow  that 
this  action  would  lie.  Suppose  the  tenant  at  will  remains  in 
possession  for  six  months  or  for  a  jrear,  gets  in  and  gathers 
the  crops,  for  what  is  he  liable  to  the  owner?  For  the  use  and 
occupation  of  the  premises,  not  for  the  value  of  the  crops;  nor 
do  the  crops  of  grain  or  grass,  as  a  general  rule,  belong  to  the 
owner  of  the  land  under  such  circumstances.  But  if  the  ten- 
ant commit  waste  on  the  land,  — if  he  cut  down  trees  without 
authority,  and  contrary  to  his  agreement  as  tenant,  either  ex- 
press or  implied,  remove  them  from  the  premises  and  sell 
them,  trover  will  lie  against  him  by  the  owner:  People  v.  Al- 
berty^  11  Wend.  160.  And  if  the  trees  after  being  cut  lie 
a  while,  and  are  then  removed  and  sold,  trespass  will  lie, — a 
nice  distinction:  Schermerhom  v.  JBuett,  4  Denio,  422. 

Whether  a  vendor  remaining  in  possession  after  having  sold 
and  delivered  a  deed  of  the  premises  can  hold  adversely  to 
his  vendor,  it  is  not  necessary  to  decide.  But  there  are  au- 
thorities locddng  in  that  direction:  Jctekeon  v.  Benton^  1  Wend. 
341;  Zeller  v.  Eckert,  4  How.  289. 

Judgment  affirmed. 


Kkplevin  does  not  Lue  for  Crops  or  Tihbxr  oir  Lakps  Hbj>  A]>- 
TERSELY:  Amiermm  y.  ffapier,  85  Am.  I>oa  318,  and  extended  note  322. 

Tresparb  or  Trover  dobs  hot  Lis  while  Lands  are  Held  Aoversbltz 
AmUrmm  v.  Hqpkr,  86  Am.  Deo.  318^  end  extended  note  thereto^  or  remedy 
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for  injiiries  to  real  estate  held  adrenely  to  plaintiff,  .121-327;  OtfU  v,  Lyncht 
87  Id.  568,  note  M2. 

Thx  pbhtcxfal  oasi  was  crrsi)  in  each  of  the  foUowing  authorities,  and 
to  the  point  stated:  A  wife  and  minor  childrHi  were  in  possession  of  and  car- 
ried on  a  farm  for  their  own  use,  the  hnshand  and  fother  being  in  a  distant 
state.  On  Augnst  28^  1854,  the  wife  agreed  to  sell  certain  harvested  crops 
for  one  hundred  dollars,  and  took  a  note  for  the  amount,  a  part  of  which  was 
paid  by  the  pnrchaser.  On  September  24th,  the  sheriff  levied  on  the  crops  so 
sold,  but  still  on  the  premises,  and  sold  the  same  to  satisfy  judgments  against 
the  husband;  and  it  was  held  that  the  title  to  the  property  in  question  was 
in  the  wife,  that  her  sale  was  a  valid  sale,  that  the  property  was  not  liable 
for  the  debts  of  the  husband,  and  that  the  sheriff  was  a  trespasser:  Van 
BUen  V.  Currier,  3  Keyes,  381;  S.  C,  4  Abb.  App.  47&  Title  to  land  in  pos- 
session  of  another  gives  no  right  to  crops  raised  thereon;  the  owner  is  entitled 
only  to  the  meene  profits:  Id.  The  very  fact  that  he  may  recover  the  rents 
and  profits  of  the  land  shows  that  he  cannot  recover  the  crops:  Page  v. 
FwoHer,  39  Gal.  4141^  417.  The  principal  case  was  miscited  in  Booth  v.  iS^ptqr- 
Un  tie,  Mia  Co.,  60  N.  Y.  493;  and  distinguished  in  Sanuom  v.  Rom,  66  Id. 
419,  as  there  was  no  adverse  holding  in  that 


RoBiKSON  V.  Chamberlain. 

[M  Nbw  ToaK,  889.1 

Law  FsauiuB  that  OmcB  is  Cbkatkd  vor  Benxitt  ov  Pusua 

EVXBT    PUBUO    OmOKB    WHOSB    DxTTin    ASB  NOT    JUBICIAL  18  LZASLI  Ta 

iMmviDVAL  who  sustains  special  damage  from  the  negligent  performance 
of  sseh  officer's  duties,  or  his  omission  to  perform  them. 

CORTBAOIOB  InVBSTXD  WITH  POWEBS  OV  Koit-JUDIOIAL  OmCBB  IS  LlABLB 

TO  0)fx  who  sustains  special  damage  by  such  contractor's  neglect  of 

duty. 
FaHiUSB  to  Kbbf  Pitblio  Hiohwat  n  Bbpaib  Makbs  Partt  BomrD  to 

Rbfatb.  Iaablb  to  an  action  at  the  suit  of  aeay  one  who  sustains  special 

damage  from  want  of  such  repair. 
Gakal  18  PuBuo  Highway,  and  nr  Contraoior  Emplotbd  bt  Statb  to 

Kxxp  It  in  proper  condition  and  repair  neglects  his  duty,  whereby  an 

individual  sustains  special  damage,  he  is  liable  to  an  action  at  the  suit  of 

the  party  injured. 

Action  against  a  contractor  employed  bj  the  state  to  keep 
a  portion  of  the  canak  in  proper  condition  and  repair.  The 
defendant  entered  lock  No.  30,  on  the  first  section  of  the  Che- 
nango canal,  with  his  boat,  bnt  the  lock-gates,  being  old,  rotten, 
and  insufficient,  gave  way,  and  caused  great  injury  to  the 
plaintiff's  boat  and  furniture.  Plaintiff  alleged  that  the  de- 
fendant bad  previous  notice  of  the  condition  of  the  gates.  By 
the  statutes  of  New  York,  the  board  of  canal  commissioners 
was  authorized  to  let  the  repairs  upon  any  or  all  of  the  sec- 
tions of  the  canals  of  that  state  to  be  made  by  contract;  and 
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here  is,  Can  this  action  be  maintained  against  one  who  has 
purchased  the  hay  of  a  party  in  possession  of  a  farm,  claiming 
it  as  his  own  against  the  world,  and  holding  it  adversely, — 
the  action  being  brought  before  the  plaintiffs  have  recovered 
possession  of  the  farm?  I  think  it  is  well  settled  that  the 
action  cannot  be  sustained.  ' 

For  the  first  act  of  trespass  in  entering  upon  the  land,  the 
owner  may  maintain  an  action,  but  not  for  after  acts  until  he 
first  regain  possession.  This  applies,  I  think,  under  the  au» 
thorities,  to  all  cases  of  ouster  of  the  owner:  HJolvMs  v.  Seely^ 
19  Wend.  507,  509,  and  cases  cited;  Dewey  v.  Osbom^  4  Cow. 
329,  338;  De  Moit  v.  Hagerman,  8  Id.  220.  The  possession 
hero  alluded  to  is  something  more  than  a  mere  act  of  trespass. 
It  must  be  so  long  continued,  and  so  far  yielded  to,  as  to  con- 
stitute a  possession  to  the  exclusion  of  others, — an  occupancy, 
as  distinguished  from  a  mere  act  of  trespass. 

The  plaintiffs  insist  that  the  possession  of  the  defendant  in 
the  case  at  bar  was  a  tenancy  at  will,  or  at  sufferance  of  the 
plaintiffs.  If  that  were  so,  it  does  not  necessarily  follow  that 
this  action  would  lie.  Suppose  the  tenant  at  will  remains  in 
possession  for  six  months  or  for  a  jrear,  gets  in  and  gathers 
the  crops,  for  what  is  he  liable  to  the  owner?  For  the  use  and 
occupation  of  the  premises,  not  for  the  value  of  the  crops;  nor 
do  the  crops  of  grain  or  grass,  as  a  general  rule,  belong  to  the 
owner  of  the  land  under  such  circumstances.  But  if  the  ten- 
ant commit  waste  on  the  land,  — if  he  cut  down  trees  without 
authority,  and  contrary  to  his  agreement  as  tenant,  either  ex- 
press or  implied,  remove  them  from  the  premises  and  sell 
them,  trover  will  lie  against  him  by  the  owner:  Peopk  v.  Al- 
berty,  11  Wend.  160.  And  if  the  trees  after  being  cut  lie 
a  while,  and  are  then  removed  and  sold,  trespass  will  lie, — a 
nice  distinction:  Schermerhom  v.  JBuett,  4  Denio,  422. 

Whether  a  vendor  remaining  in  possession  after  having  sold 
and  delivered  a  deed  of  the  premises  can  hdd  adversely  to 
his  vendor,  it  is  not  necessary  to  decide.  But  there  are  au- 
thorities looking  in  that  direction:  Jackion  v.  Benion^  1  Wend. 
341;  ZeOer  v.  EcUH,  4  How.  289. 

Judgment  affirmed. 

KETLEriN    DOBS  NOT    LiB  FOB  CEOFS    <»    TteSBB    ON    LaKPS    HBJ>  A]>- 

TBBSKLY:  Autlermm  ▼.  Hapkr^  85  Am.  I>oa  318,  and  eztencbd  note  822. 

Trbsfasb  ob  Tbovbb  D0B8  HOT  Lb  wbujk  Lands  arb  Hxld  4J>TBBSBLTt 
AmUrmm  v.  Hopkr^  86  Am.  Deo.  318^  and  extended  note  thereto,  on  remadjr 
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for  iB juries  to  real  estate  held  adrersdy  to  plaintiff,  .'^1-327;  OtfU  v.  Lynch, 
87  Id.  568,  note  S92. 

Thx  pbhtcxfal  oass  was  citbd  in  each  of  the  foUowing  anthorities,  and 
to  the  point  stated:  A  wife  and  miBor  cfaildrso  were  in  possession  of  and  ear- 
ned on  a  farm  for  their  own  use,  the  hnsbsnd  and  father  being  in  a  distant 
state.  On  Angnst  28^  1854,  the  wife  agreed  to  sell  certain  harvested  crops 
for  one  hundred  dollars,  and  took  a  note  for  the  amount,  a  part  of  which  was 
paid  by  the  pnrchaser.  On  September  24th,  the  sheriff  levied  on  the  crops  so 
sold,  bnt  still  on  the  premises,  and  sold  the  same  to  satisfy  judgments  ag^unst 
the  husband;  and  it  was  held  that  the  title  to  the  property  in  question  was 
in  the  wife,  that  her  sale  was  a  valid  sale,  that  the  property  was  not  liable 
for  the  debts  of  the  husband,  and  that  the  sheriff  was  a  trespasser:  Van 
BUen  v.  Currier,  3  Keyes,  381;  a  C,  4  Abb.  App.  478.  Title  to  land  in  pos- 
session of  another  gives  no  right  to  crops  raised  thereon;  the  owner  is  entitled 
only  to  the  mesne  pmfite:  Id.  The  very  fact  that  he  may  recover  the  rents 
and  profits  of  the  land  shows  that  he  cannot  recover  the  crops:  Page  v. 
Fwohr,  39  Gal.  41^  417.  The  principal  case  was  miscited  in  Booth  v.  Spuif* 
ten  etc  MiU  Co.,  60  K.  Y.  493;  and  distinguished  in  Sanuon  v.  Roee,  66  Id. 
419,  as  there  was  no  adverse  holding  in  that 
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Law  FBauMB  that  OmcB  is  Cbkatkd  vor  Bsksvit  ov  PuBua 

EVXBT    PUBLIO    OinOBB    WHOSB    DxTFIBI    ABE  NOT    JUDICIAL  IS  LZASLI  Ta 

iHmviiiUAL  who  sustains  special  damage  from  the  negligent  perf ormanoe 
of  sueh  offioer's  duties,  or  his  omission  to  perform  them. 

CORTBAOTOB  InTIBTBD  WITH  POWEBS  OV  KON-JUDIOIAL  OlVIGBB  IS  LlABLB 

TO  Onx  who  sustains  special  damage  by  such  contractor's  neglect  of 

duty. 
FaHiUBB  to  Kbbf  Pitblio  Hiohwat  a  Bbpaib  Makis  Pabtt  Bockd  to 

RiFATB  Iaablb  to  an  action  at  the  suit  of  aeay  one  who  sustains  special 

damage  from  want  of  such  repair. 
Gahal  18  PuBuo  Highway,  and  nr  Comtbactor  Employed  bt  State  to 

Keep  It  in  proper  condition  and  repair  neglects  his  duty,  whereby  an 

individual  sustains  special  damage,  he  is  liable  to  an  action  at  the  suit  of 

the  party  in jured. 

Action  against  a  contractor  employed  bj  the  state  to  keep 
a  portion  of  the  canak  in  proper  condition  and  repair.  The 
defendant  entered  lock  No.  30,  on  the  first  section  of  the  Che- 
nango canal,  with  his  boat,  bnt  the  lock-gates,  being  old,  rotten, 
and  insufficient,  gave  way,  and  caused  great  injury  to  the 
plaintiff's  boat  and  furniture.  Plaintiff  alleged  that  the  de- 
fendant bad  previous  notice  of  the  condition  of  the  gates.  By 
the  statutes  of  New  York,  the  board  of  canal  commissioners 
was  authorized  to  let  the  repairs  upon  any  or  all  of  the  sec- 
tions of  the  canals  of  that  state  to  be  made  by  contract;  and 
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the  contractor  was  invested  with  the  same  general  powers 
formerly  given  to  superintendents  of  repairs,  and  the  same 
general  duties  were  imposed  upon  him.  The  plaintiff  was 
nonsuited  at  the  circuit,  the  general  term  reversed  the  judg- 
ment, and  defendant  appealed  to  this  court,  stipulating  that 
judgment  final  might  be  awarded  against  him  in  case  he  was 
unsuccessful  in  hia  appeal. 

Daniel  S.  Diehinson^  for  the  appellant. 
HotehhisB  and  Seymour^  for  the  respondent 

Bj  Court,  Peckhah,  J.  The  only  question  in  this  case  is, 
whether  an  action  will  lie  against  a  contractor  employed  by 
the  state,  pursuant  to  law,  to  keep  a  portion  of  the  canals  in 
proper  condition  and  repair,  who  neglects  his  duty,  whereby 
the  plaintiff  sustains  special  damage. 

It  is  a  familiar  doctrine  that  "when  a  corporation  or  indi- 
vidual is  bound  to  repair  a  public  highway  or  navigable  river, 
they  are  liable  to  indictment  for  the  neglect  of  their  duty": 
Per  Nelson,  J.,  in  People  v.  Albany,  11  Wend.  539  [27  Am. 
Dec.  95].  A  navigable  river  is  a  public  highway;  our  canalsy 
open  and  free  to  all  for  navigation  upon  payment  of  the  toll 
fixed  by  law,  as  our  turnpikes  are  for  travel  upon  like  terms, 
are,  I  think,  in  every  sense  public  highways.  A  fSailure  to 
keep  a  public  highway  in  repair  by  those  who  have  assumed 
that  duty  from  the  state,  so  that  it  is  unsafe  to  travel  over,  is 
a  public  nuisance,  making  the  party  bound  to  repair  liable  to 
indictment  for  the  nuisance,  and  to  an  action  at  the  suit  of 
any  one  who  has  sustained  special  damage.  There  is  no  de- 
cision in  our  courts  at  war  with  these  principles:  LanHng  v. 
Smith,  8  Cow.  151;  Smith  v.  Wright,  24  Barb.  306;  Pierce  v. 
DaH,  7  Cow.  609;  Shepherd  v.  Lincoln,  17  Wend.  250;  3  Chitty 
on  the  Criminal  Law,  Perkins's  ed.  of  1841,  568;  Adtit  v. 
Brady,  4  Hill,  630  [40  Am.  Dec.  305];  Mayor  of  Lyme  Regie 
V.  Herdey,  1  Bing.  N.  C.  222. 

If  there  be  exceptions  to  this  general  rule  as  to  the  liability 
of  one  bound  to  repair,  I  think  it  rests  with  him  who  claims 
their  existence  to  prove  them.  I  am  not  aware  of  any  dis* 
tinction  as  to  such  liability,  whether  the  obligation  to  repair 
arises  from  prescription,  ratione  tenurm,  by  act  of  Parliament, 
or  otherwise. 

In  England,  at  common  law,  the  general  charge  of  repair- 
ing all  highways  is  on  the  parishes  through  which  they  pass 
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^  Chitty  on  the  Criminal  Law,  566.  But  the  duty  may  be  de- 
volved upon  others.  In  this  state,  generally,  commissioners 
of  highways  in  towns  are  bonnd  to  the  repair  of  highways, 
and  it  has  been  generally  supposed  that  they  were  liable  to 
an  action  when  it  was  through  their  fault  that  the  road  was 
•out  of  repair,  and  a  party  had  thereby  sustained  special  dam« 
age,  though  I  admit  that  no  action  has  yet  been  successful 
that  I  am  aware  of,  for  the  reason  that  it  has  never  yet  been 
shown  that  the  road  was  out  of  repair,  and  the  damage  oc- 
curred by  their  default,  though  actions  based  upon  the  assump- 
tion of  their  liability  have  not  been  uncommon.  One  of  the 
justices  of  this  court,  in  an  able  opinion,  has  lately  denied  the 
liability  of  commissioners  of  highways  to  a  private  action 
under  any  circumstances;  but  the  case  was  not  disposed  of 
upon  that  ground;  only  two  judges  agreed  with  him  to  place 
the  decision  on  that  ground:  Oarlinghouae  v.  Jacobs^  29  N.  Y. 
297.     Nice  distinctions  have  been  made  as  to  such  UabUity. 

In  Adrit  v.  Brady,  4  Hill,  632  [40  Am.  Dec.  305],  the  broad 
rule  is  laid  down  that  ''when  an  individual  sustains  an  injury 
by  the  misfeasance  or  non-feasance  of  a  public  officer,  who  acts 
•or  omits  to  act  contrary  to  his  duty,  the  law  gives  redress  to 
the  injured  party  by  an  action  adapted  to  the  nature  of  the 
•case."  This  is  a  healthful  rule,  sound  entirely  in  public  policy, 
if  as  a  rule  of  law  it  can  be  questioned.  As  a  rule  of  law,  as 
there  applied,  it  has  stood  for  nearly  a  quarter  of  a  century, 
and  I  think  should  continue. 

In  Wcet  v.  Village  of  BrockpoH^  16  N.  Y.  168,  note,  Mr.  Jus- 
tice Selden  denies  this  doctrine  so  far  as  it  applies  to  public 
•officers,  insisting  that  the  only  remedy  against  them  is  by 
indictment,  because  they  are  officers.  Being  officers, ''  their 
•contract  is  treated  as  made  with  the  defendant  alone,  while 
that  of  the  individual  is  deemed  to  be  made  with  and  to  inure 
to  the  benefit  of  every  person  interested  in  its  performance." 
The  portion  of  the  opinion  in  the  last  case  referring  to  Adrit  v. 
Brady,  supra,  was  unnecessary  to  the  decision  of  that  case. 
The  defendants  in  Weet  v.  Village  of  Brockport,  supra,  were 
held  liable  for  the  special  damage  sustained,  both  for  non- 
feasance and  malfeasance,  the  judge  basing  their  liability 
upon  their  contract,  express  and  implied,  contained  in  their 
accepted  charter.  In  Fish  v.  Dodge,  88  Barb.  163,  the  supreme 
•court  decided  directly  against  the  last  case,  holding  that  an 
•officer  is  liable  for  misfeasance  or  malfeasance  whereby  a 
fMurty  sustains  special  damage,  but  that  an  individual  coq- 
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traetor  is  not;  and  thifl  was  founded  upon  a  prior  deciaion  ii^ 
the  eighth  district  to  the  same  effect 

In  my  jodgnynt,  the  decisions,  irrespective  of  the  reasons 
therefor,  in  Adsit  y.  Brady ^  aupra,  and  in  Weet  v.  VVlage  of 
Brockportj  BUpra,  are  both  right,  and  should  be  sustained. 
The  latter  decides  this  case.  But  I  cannot  concur  in  the  rea- 
soning  of  the  learned  judge  in  the  latter  case,  which  makes 
distinctions  where  there  is  no  real  difference  in  principle. 
The  principle  he  derives  from  the  English  authorities,  and  in 
which  he  concurs,  is,  '^  that  whenever  an  individual  or  a  corpo- 
ration, for  a  consideration  received  from  the  sovereign  power, 
has  become  bound  by  covenant  or  agreement,  either  express 
or  implied,  to  do  certain  things,  such  individual  or  corpora- 
tion is  liable,  in  case  of  n^ect  to  perform  such  covenant,  not 
only  to  a  public  prosecution  by  indictment,  but  to  a  private 
action  at  the  suit  of  any  person  injured  by  such  neglect  In. 
all  such  cases,  the  contnict  made  with  the  sovereign  is  deemed 
to  inure  to  the  benefit  of  every  individual  interested  in  its 
performance":  Fish  y.Dodge^  supra.  But,  he  says,  except  in 
cases  of  sheriffs,  clerks,  etc.,  who  receive  a  compensation  from 
private  parties,  "  the  contract  of  the  officer  is  treated  as  made 
with  the  government  alone.  The  reason  for  the  distinction 
appears  to  be  that  intimated  by  Gould.  J.,  in  Lane  v.  Cottony. 
1  Ld.  Raym.  646,  that  the  duties  in  the  one  case  are  imposed 
upon  the  officer  for  public  purposes  only,  while  in  the  other  they 
are  voluntarily  assumed  with  a  view  to  private  advantage." 

Is  not  the  contract,  when  there  is  no  officer,  *'  made  with 
the  government  alone  "  in  every  case  cited  ?  Certainly.  But 
in  the  case  of  contract  by  government  with  a  contractor,  not 
with  an  officer,  '^  it  is  deemed  to  inure  to  the  benefit  of  every 
individual  interested  in  its  performance."  And  why  does  not 
the  contract  with  the  officer  '*  inure  to  the  benefit  of  every 
individual  interested  in  its  performance"?  If  Mr.  Justice- 
Gould  did  assign  the  reason  in  Lane  v.  Cotton  above  stated 
(though  I  cannot  find  it  as  reported  in  1  Ld.  Raym.  646,  on 
careful  reading),  it  may  have  been  well  in  1701,  when  that 
case  was  decided;  but  now,  in  this  age,  I  think  I  am  safe  in 
saying  that  offices  in  general  are  accepted  because  the  in- 
cumbents suppose  their  worldly  condition  will  thereby  he- 
improved  pecuniarily,  socially,  or  otherwise.  As  to  the  vol- 
untary assumption  by  contract,  or  the  imposition  of  certain 
duties  upon  an  officer,  does  any  one  accept  an  office  in  this 
Country  involuntarily? 
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In  truth,  it  Boems  to  me  there  is  no  eoond  distinction  what- 
OTor  in  the  two  cases.  And  in  Lane  v.  CoiUmj  tupraj  which 
was  an  action  against  the  postmaster-general^  for  the  miscar- 
riage of  a  package,  which  seems  to  have  been  lost  by  the 
negligence  of  an  inferior  oflScer,  responsible  to  the  crown,  not 
a  mere  clerk,  Holt,  C.  J.,  dissented  from  the  judgment  for  de- 
fendant, and  Mr.  Justice  Powys  held  that  an  action  lay  against 
the  subaltern  Breese,  whose  negligence  caused  the  loss,  hence 
the  plaintiff  was  not  without  remedy;  and  that  by  the  express 
words  of  the  patent,  the  defendant  was  not  answerable  "  for 
the  default  of  the  inferior  officers." 

The  same  doctrine  was  afterwards  held  in  WhUfidd  y.  Lord 
Le  Despejkser,  Cowp.  754,  that  the  postmaster  was  not  liable 
for  a  theft  in  the  oflSce  committed  by  one  of  the  clerks  who 
gave  security  to  the  crown.  But  Lord  Mansfield,  in  giving 
the  opinion  of  the  court  there,  said:  ''As  to  an  action  on  the 
case  lying  against  the  party  really  offending,  there  can  be  no 
doubt  of  it.  If  the  man  who  receives  a  penny  to  carry  the 
letters  to  the  post-oflSce  loses  any  of  them,  he  is  answerable; 
so  is  the  sorter  in  the  business  of  his  department;  so  is  the 
postmaster  for  any  business  of  his  own."  To  the  same  effect 
is  the  language  of  Chief  Justice  Best,  who  said:  ''Now,  I  take 
it  to  be  perfectly  clear  that  if  a  public  officer  abuses  his  office 
either  by  an  act  of  omission  or  commission,  and  the  conse- 
quence is  an  injury  to  an  individual,  an  action  lies  against 
such  officer.  The  instances  of  this  are  so  numerous  that  it 
would  be  a  waste  of  time  to  refer  to  them":  Henley  v.  Mayor 
cf  Lyme  RegiSy  5  Bing.  91.  But  I  did  not  intend  to  cite  au- 
thorities to  support  Adsit  v.  Brady ^  supra.  These  are  the 
authorities  referred  to  to  impeach  that  case. 

The  same  principle  that  gives  relief  against  a  contractor 
with  the  government  gives  the  like  relief  against  an  officer 
of  government.  An  officer  really  contracts  with  the  govern- 
ment fidthfully  to  discharge  the  duties  of  his  office,  and  he 
usually  adds  an  oath  to  that  effect  He  voluntarily  assumes 
the  duties.  The  public,  the  individuals  thereof  usually  are 
more  especially  interested  in  the  proper  discharge  of  the  duties 
than  the  government  itself.  The  principle  on  which  the  action 
is  based  in  each  case  against  an  officer  or  contractor  with  the 
government  is  a  broad  principle  of  public  policy  essential  to 
the  public  welfare.  The  law  presumes  that  an  office  is  created 
for  the  benefit  of  the  public. 

It  is  admitted  that  sheriffs,  clerks,  etc.,  are  responsible  te 
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individuals  for  malfeasance  or  non-feasance,  because,  it  i» 
saidy  they  receive  specific  compensation  from  the  individualB 
for  the  specific  service,  and  hence  there  may  be  said  to  be  a 
contract  for  its  proper  performance.  In  fact,  there  is  no  more 
a  contract  in  such  case  than  if  the  clerk  or  sheriff  were  paid  a 
salary,  and  either  he  received  no  fees  or  received  them  for  the 
state  or  county.  In  both  cases  he  acts  under  the  law,  which 
makes  it  his  duty  to  render  those  services,  in  one  case  on  cer- 
tain prescribed  terms,  and  in  the  other  unconditionally. 

Suppose  a  county  clerk  received  a  salary  and  was  entitled 
to  no  fees.  A  party  presents  to  him  a  record  to  file  in  his 
oflSce,  and  to  docket  a  judgment.  He  persistently  refuses  to 
do  his  duty  by  filing  it,  whereby  the  amount  of  a  judgment 
is  lost;  a  farm  on  which  it  would  have  been  a  lien  is  in  the 
mean  time  sold  and  conveyed  to  a  bona  fide  purchaser.  I 
think  there  can  be  no  doubt  as  to  the  liability  of  the*  clerk, 
though  he  received  and  was  entitled  to  no  fees;  he  violated 
his  duty  as  an  oflScer,  to  the  party's  damage.  How  poor  a 
compensation  to  him  to  say  that  the  clerk  may  possibly  be  re- 
moved or  indicted  I  Does  that  pay  bim  for  his  loss?  In  fact, 
he  is  left  without  remedy.  In  the  case  at  bar,  according  to 
the  reasoning  in  Weet  v.  Village  of  Brockpari^  aupra,  the  de- 
fendant is  clearly  liable,  because  his  contract  with  the  govern- 
ment ''  inures  to  the  benefit  of  every  one  interested  in  its  per- 
formance"; but  if  the  defendant  had  assumed  the  same  duties 
as  superintendent,  —  as  an  officer, — he  would  have  been  under 
no  liability  to  those  whom  his  non-feasance  or  his  malfea- 
sance would  generally  most  injure,  viz.,  the  navigator  of  the 
canal.  Yet  each  is  employed  by  the  same  power,  —  the  gov- 
ernment,—  and  according  to  law  paid  by  the  same,  and  their 
duties  are  substantially  the  same,  the  only  difference  being  in 
the  mode  of  their  appointment  or  employment.  In  one  case, 
the  man  who  will  agree,  and  give  security  therefor,  to  do  the 
repairs  at  the  lowest  rate  is  appointed  or  employed,  according 
to  the  statute.  In  the  other,  the  one  who  secures  the  prefer- 
ence of  a  majority  of  the  canal  board  is  appointed,  and  gives 
security.  Each  agrees  to  do  his  duty;  the  contractor  in  writ* 
ing,  the  officer  by  implication  and  by  his  oath.  Upon  every 
principle  of  sound  reason,  their  liabiUty  to  persons  injured  by 
their  negligence  should  be  the  same. 

Oarltnghcuse  v.  JaeobSy  29  N.  Y.  297,  is  not  in  conflict  in  the 
decision,  and  may  be  distinguished  in  the  reasoning  of  the 
judge  from  this  case.     Mr.  Justice  Wright  there  insisted  that 
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commissioners  of  highways  were  in  no  case  liable  to  a  private 
action,  because  there  is  not  that  precision  and  certainty  of 
duty  that  should  make  them  responsible  in  a  civil  action  for 
an  omission  to  perform  it;  of  themselves  they  are  not  supplied 
by  law  with  the  means  nor  with  power  to  obtain  them  *^  to 
make  theiti  discharge  the  duty  under  all  circumstances." 
That  *4t  will  not  do  to  say  that  they  are  thus  liable  when 
they  happen  accidentally  to  have  funds  at  command  to  make 
repairs,  and  omit  to  make  them,  and  are  not  liable  when  with- 
out them  ":  Id.  809.  It  is  not  pretended  that  either  of  these 
objections  has  any  force  in  the  case  at  bar.  The  duty  here 
was  specific  and  clear,  the  means  of  the  defendant  ample;  or 
if  not  ample,  it  was  his  own  fault,  of  which  he  cannot  take 
advantage. 

But  it  is  not  perceived  why  the  commissioners  of  highways 
should  not  be  held  liable  for  a  neglect  of  duty  when  they  have 
ample  funds  in  their  hands,  and  the  injury  to  an  individual 
occurs  from  their  wrongful  omission  to  use  them,  though  they 
may  not  always  have  such  funds.  In  other  words,  I  do  not 
see  why,  because  a  man  cannot  be  convicted  when  he  is  in- 
nocent, that  he  should  not  be  condemned  when  he  is  guilty. 

Reason  and  public  policy  alike  exempt  judicial  action  from 
liability  in  order  to  secure  the  perfect  independence  of  the 
judiciary,  and  for  other  controlling  reasons.  Exclusive  of 
judicial  action,  every  officer  in  the  land,  in  my  judgment,  is 
responsible  for  a  violation  of  his  official  duty,  to  him  who  sus- 
tains special  damage  thereby, — a  sound,  healthful  rule,  im- 
parting life  and  efficiency  to  officers  and  security  to  the  public. 
Upon  principle  as  well  as  under  the  authority  of  this  court  as 
declared  in  Weet  v.  ViUage  of  Brockportj  mfpra,  this  defendant 
is  liable.  Having  received  a  consideration  from  the  sovereign 
power  for  performing  a  public  duty,  he  is  liable  for  a  neglect 
to  discharge  that  duty  to  the  plaintiff,  who  has  thereby  sus- 
tained special  damage. 

The  judgment  should  be  affirmed. 

Hunt,  J.  The  complaint  alleges  that  the  defendant  was  a 
contractor  with  the  canal  commissioners  to  keep  in  repair  the 
first  section  of  the  Chenango  canal  during  the  year  1856;  that 
in  September  of  that  year  the  plaintiff  was  navigating  the 
canal  with  his  boat,  the  B.  F.  Adams,  and  entered  lock  No. 
30  on  the  section  in  question;  that  the  lock-gates  were  old, 
rotten,  and  insufficient,  and  gave  way,  causing  great  injur}'  to 
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individuals  for  '  jfi^^ii^  ^^  ^^^  ^^  defendant  had 

aaid,  they  reo  Xj^  ^^  ^^  ^^*®®*    '^^  complaint 

for  the  Bpe         ^^f'^y^'^^*"*  ^^^  charge,  direction^  and 

and  that  it  wae  his 


contract  ^         sM'd^^^^!^  ^^  **^®  ^^"^^ 
a  contrr        Jll^^^^  ^'^  ' 


locks,  in  good  repair 

salary  ^  t^P  ^^ditio^' 

statf  Jt/(^,  ^s^^^^the  p^^^^^  ^^  nonsuited  uix>n  his  <^ning. 

°^  """^'tb^^^^^  /erersed  the  decision  of  the  judge  at  circuit 

i?  ^^ffi^  i9pP^^  ^  *^®  court,  stipulating  that  judg- 

^^ de^^^^^  be  awarded  against  him  in  case  he  be  unsuc- 
^^<,>^^^>  appeal. 

c^   reeeti^  case  has  been  twice  elaborately  argued  in  this 

f^^  ^j^flxilar  cases  have  been  twice  carefully  presented 

c^'^LjieTsl  terms  of  the  supreme  court. 

«^J^^  ^position  is  claimed  to  be  well  settled  that  when  a 

L|jf«e  IB  conferred  by  the  sovereign  power  upon  a  corpora- 

^  oT  individual,  in  consideration  of  which  certain  duties  are 

feanired  to  be  performed,  such  corporation  or  individual  is 

liable  in  a  civil  action  to  a  party  sustaining  an  injury  pecu- 

jjar  to  himself  from  neglect  of  performance.    To  this  are  cited 

numerous  cases,  the  most  prominent  of  which  is  that  of  Mayor 

of  Lyme  Regis  v.  Heiiley^  1  Bing.  N.  C.  232;  3  Bam.  &  Adol. 

77.    It  is  claimed,  on  the  other  hand,  that  Chamberlain  was 

simply  a  party  to  a  contract  with  the  canal  commissioners, 

by  which  he  undertook  to  keep  certain  locks  in  repair,  and 

that  if  he  failed  in  the  performance  of  his  contract,  he  is  liable 

to  the  other  party  only,  and  that  strangers  to  the  contract 

have  no  claim  upon  him  for  its  breach.    Many  authorities  are 

cited  to  this  proposition,  the  general  principle  of  which  is  not 

disputed. 

Prior  to  the  passage  of  the  statutes  of  1854, 1866,  and  1857, 
hereafter  to  be  mentioned,  the  repairs  tipon  the  canals  of  this 
state  were  made  by  officers,  appointed  by  the  canal  board, 
called  supenntendents  of  repairs.  These  officers  were  re- 
quired to  execute  bonds  for  the  faithful  performance  of  their 
trusts,  and  it  was  their  duty,  under  the  direction  of  the  canal 
commissioners,  to  keep  in  repair  the  sections  of  the  canal  and 
locks  connected  therewith  committed  to  their  charge,  to  make 
all  necessary  contracts  for  that  purpose,  and  faithfully  to  ex- 
pend the  moneys  intrusted  to  them  by  the  canal  commis- 
sioners: 1  R.  S.  236.  The  same  statute  (p.  250)  provided 
that  all  suits  for  penalties  and  forfeitures,  or  for  damages  iu 
behalf  of  the  state,  should  be  prosecuted  in  the  name  of  the 
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people  of  the  Btate,  by  such  persons  as  the  oommissioners  of 
the  canal  fund  in  their  regulations  should  direct,  and  that  the 
moneys  received  should  be  paid  over  to  such  commissioners. 
It  was  thereby  also  provided  in  numerous  cases  for  injuries  to 
the  canals  and  their  structures  that  the  suits  should  be  brought 
in  the  name  of  such  superintendent. 

In  Adsit  V.  Brady,  4  Hill,  630  [40  Am.  Dec.  305],  it  was  held 
that  this  superintendent,  under  the  statute  cited^  was  a  public 
officer;  that  he  had  the  care  and  control  of  the  canals,  subject 
only  to  the  general  direction  of  the  canal  commissioners;  that 
it  was  his  duty,  without  waiting  for  orders  from  the  commis- 
sioners, to  repair  a  breach  in  the  canal,  or  to  remove  obstruc- 
tions from  it;  that  having  left  a  rock  remaining  in  the  canal, 
after  notice  of  its  presence,  by  which  the  plaintiff's  boat  and 
cargo  were  injured,  he  was  responsible  in  an  action  to  recover 
damages  for  such  injury.  The  same  principle  was  announced 
in  the  case  of  Shepherd  v.  Lincoln,  17  Wend.  250,  where  the  su- 
perintendent was  engaged  in  repairing  a  bridge,  and  his  work- 
men left  it  so  insufficiently  guarded  at  night  that  the  plaintiff 
and  his  horse  and  wagon  fell  through  the  bridge  and  were  seri- 
ously injured.  The  defendant  was  adjudged  to  be  responsible 
for  the  damages.  Both  of  these  cases  were  determined  by  the 
late  supreme  court,  the  opinion  in  the  first  case  being  given  by 
Bronson,  J.,  and  in  the  last  by  Cowen,  J.,  and  are  authority 
in  this  court.  The  superintendent  was  condemned  on  the 
ground  that  he  was  a  public  officer,  and  that  he  had  ne- 
glected his  duty. 

What  constituted  him  a  public  officer?  or  upon  what  prin- 
ciple was  it  claimed  that  he  held  a  public  office?  An  office  is 
defined  to  be  "  that  function  by  virtue  whereof  a  man  hath 
some  employment  in  the  affairs  of  another,  as  of  the  king  or  of 
another  person":  Cowell;  2  Tomlins's  Law  Diet., tit.  Office. 
"And  every  man  is  a  public  officer  who  hath  any  duty  con- 
cerning the  public;  and  he  is  not  the  less  a  public  officer  where 
his  authority  is  confined  to  narrow  limits;  because  it  is  the 
duty  of  the  office,  and  the  nature  of  the  duty,  which  makes 
him  a  public  officer,  and  not  the  extent  of  his  authority  ":  Id.; 
and  King  v.  Bumell,  Garth.  479.  This  principle  was  applied 
to  commissioners  to  lay  out  a  road  {People  v.  Hayes,  7  How. 
Pr.  248),  who  were  held  to  be  public  officers.  It  was  decided 
by  the  late  chancellor,  and  by  the  late  court  of  errors,  that 
attorneys  and  counselors  at  law  were  public  officers,  and  held 
a  public  trust  and  office,  within  the  meaning  of  the  constitu- 
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tion:  Seymour  v.  Ellisorij  2  Cow.  28,  29,  and  note;  WoodU  Case^ 
Hopk.  Ch.  7,  before  the  chancellor. 

ComnuBsioners  appointed  by  the  governor  under  a  statute  to 
superintend  the  construction  of  a  building  are  officers  within 
section  16,  article  4,  of  the  constitution,  which  provides  that 
where  the  duration  of  an  office  is  not  prescribed  by  the  con- 
stitution, it  may  be  declared  by  law;  and  when  not  so  declared, 
shall  be  during  the  pleasure  of  the  appointing  power:  People 
V.  Comptroller^  20  Wend.  595.  The  keeper  of  the  Albany 
county  penitentiary  is  a  public  officer  within  section  124  of 
the  code,  which  enacts  that  actions  against  public  officers  for 
acts  done  by  virtue  of  their  office  shall  be  brought  in  particu- 
lar counties:  Porter  v.  PUshuryy  11  How.  Pr.  240.  A  collector 
of  a  village  tax,  appointed  by  the  trustees  of  the  village,  is 
held  to  be  a  public  officer  within  the  statute  providing  for  the 
punishment  of  official  delinquency:  People  v.  Bedell^  2  Hill, 
196. 

I  conclude  that  the  superintendent  was  a  public  officer,  be- 
cause he  was  intrusted  with  the  public  duty  of  the  manage- 
ment, care,  and  control  of  the  canals  of  this  state,  or  a  portion 
of  them,  and  was  intrusted  with  the  protection  of  its  struc- 
tures, with  the  power  of  directing  the  movements  of  those  en- 
gaged in  their  navigation,  and  with  the  power  to  bring  suits 
in  behalf  of  the  state.  The  fact  that  he  was  appointed  by 
the  canal  board  does  not  appear  to  be  important.  That  board 
is  itself  but  a  subordinate  creation  for  the  execution  of  certain 
specific  duties.  It  is  the  character  or  duties  of  the  position, 
and  not  the  mode  of  appointment,  that  determines  whether 
the  position  is  an  office  or  a  simple  employment.  The  super- 
intendent, as  stated,  was  appointed  by  the  canal  board;  the 
keeper  of  the  penitentiary,  above  mentioned,  was  appointed 
by  the  supervisors  of  Albany  County,  in  conjunction  with  the 
mayor  and  recorder  of  the  city;  the  village  collector  was  ap- 
pointed by  the  village  trustees;  the  persons  designated  to 
superintend  the  construction  of  the  public  buildings  were 
named  by  the  governor;  the  commissioners  to  lay  a  road  were 
designated  by  an  act  of  the  legislature;  while  the  office  of  an 
attorney  and  counselor  was  within  the  possession  of  any  per- 
son having  the  necessary  qualifications. 

I  think  the  defendant  in  this  action,  as  a  contractor  under 
the  statutes  of  1854,  1855,  and  1857,  was  invested  with  the 
powers,  and  that  he  is  subject  to  the  liabilities,  of  a  public 
officer.     By  the  act,  Laws  of  1857,  c.  105,  the  canal  board  is 
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authorized  to  let  by  contract,  under  such  regulations  as  tlie 
board  shall  prescribe,  any  or  all  sections  of  the  canals  of  this 
state,  where  in  their  judgment  the  repairs  may  be  made  more 
economically  than  by  the  superintendents.  It  is  a  mere 
change  of  instrumentalities;  in  each  case  under  the  .iSguIa- 
tion  of  the  board,  and  for  the  purpose  of  economy. 

By  section  2  of  the  act,  the  repairs  are  to  be  made  under 
the  supervision  of  the  resident  or  division  engineer,  who  is  to 
determine  whether  they  are  promptly  and  properly  made,  and 
with  suitable  materials.  This  section  also  provides  in  sub- 
stance that  the  contractor  is  intrusted  with  the  management 
of  the  locks  and  the  general  care  of  navigation,  as  his  com- 
pensation is  to  be  withheld  if  the  engineer  certifies  that  the 
locks  are  not  well  and  properly  attended,  or  the  navigation  is 
not  kept  free  from  jams  from  boats,  timber,  or  other  obstruc- 
tions, or  that  the  feeders  are  neglected,  or  that  there  is  not 
sufficient  water  for  navigation. 

By  section  6  of  the  same  act,  the  person  so  contracting  for 
repairs  is  empowered  to  sue  in  the  name  of  the  state,  and  re- 
cover for  all  trespasses  upon  the  canal  or  other  works,  or  upon 
any  of  its  structures,  and  recover  the  same  penalties  imposed 
by  law,  or  by  resolution  of  the  canal  board,  as  may  be  re- 
covered by  a  superintendent;  and  this  includes  the  power  at 
his  discretion  to  seize  and  detain  all  boats  navigating  the 
canals  until  the  determination  of  such  suits:  Statute  Powers 
and  Duties  of  Canal  Board,  sec.  292  [171],  1  R.  S.  247.  By 
the  same  section  of  the  statute,  he  is  authorized  to  sue  in  his 
own  name  and  recover  to  his  own  use  all  damages  he  may 
have  sustained  in  consequence  of  such  acts. 

By  section  5  of  the  act  of  1860,  chapter  213,  it  is  provided 
that  any  officer,  agent,  or  employee  of  the  state,  contractor  for 
canal  repairs,  any  person  in  his  employ,  and  any  other  person 
having  charge  or  control  over  the  canals  of  the  state,  who 
shall,  directly  or  indirectly,  agree  to  receive  any  money,  etc., 
for  the  use  of  water,  etc.,  shall  be  deemed  guilty  of  a  misde- 
meanor. 

In  connection  with  the  right  to  sue  in  the  name  of  the  state, 
heretofore  granted,  the  contractor  has  authority  to  direct  the 
floats  which  may  be  collected  near  a  breach  to  move  back- 
ward or  forward,  or  to  lie  in  such  place  as  he  shall  think 
advisable;  and  for  a  refusal  to  comply  promptly  with  his 
directions,  the  person  in  charge  of  the  float  shall  be  subject 
to  a  penalty  of  ten  dollars:  Canal  Reg.,  No.  42.     So  i£  any 
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raft  or  tow  of  timber  consists  of  too  many  sticks  of  timber,  or 
extending  too  far  outward,  or  approaches  too  near  another 
tow,  the  owner  is  subject  to  a  penalty  of  ten  dollars,  to  be  col- 
lected by  the  contractor:  Reg.  43.  By  regulation  No.  2,  if  a 
boat  draws  too  much  water,  the  contractor  may  immediately 
compel  her  to  unload,  and  to  pay  a  fine  of  twenty-five  dol- 
lars. So  if  she  does  not  carry  a  proper  light,  or  is  not  prop- 
erly moored  at  a  dock,  or  is  too  slow  in  entering  or  leaving 
a  dock  (36,  37,  88),  or  has  not  a  proper  rudder,  or  if  her  owner 
attempts  to  open  a  lock-gate  (44,  46),  a  like  penalty  is  in- 
curred, to  be  recovered  by  him. 

It  would  be  tedious  to  go  through  with  the  canal  regulations 
or  statutes  in  detail,  and  it  is  sufficient  to  say  that  the  con- 
tractor is  authorized  to  sue,  in  the  name  of  the  state,  for 
breach  of  the  canal  regulations  from  No.  2  to  No.  58,  with  a 
few  exceptions,  and  for  breaches  of  the  statute  provisions  from 
152  to  182,  with  a  few  exceptions  (see  Canal  Reg.  66),  and  that 
these  contain  the  entire  system  for  the  government  of  the 
canals,  their  maintenance,  their  police  regulations,  and  their 
litigations. 

This  entire  control  of  the  great  public  works  of  the  state, 
the  power  of  instituting  suits  in  the  name  of  the  people,  of 
seizing  and  detaining  every  float  for  what  he  may  allege  to 
be  a  breach  of  the  law  or  of  the  canal  regulations,  the  build- 
ing, repairing,  and  protecting  all  the  canal  structures,  I  think, 
devolves  upon  him  the  duties  of  a  public  officer.  Indeed,  I 
am  unable,  upon  a  careful  examination  of  the  statutes,  to  find 
a  single  important  power  formerly  invested  in  the  superin- 
tendent of  which  the  contractor  is  now  deprived.  They  are 
all  given  to  him  affirmatively. 

The  chief  difierence  in  their  positions  arises  from  the  cir- 
cumstance that  the  superintendent  was  appointed  by  the  canal 
board,  at  a  fixed  salary,  and  used  the  funds  and  the  credit 
of  the  state  in  carrying  on  his  operations,  while  the  contractor 
is  ascertained  by  a  public  bidding,  subject  to  the  discretion 
of  the  board,  uses  his  own  funds,  furnishes  his  own  materials, 
and  may  make  or  lose  money  on  the  result.  This  does  not, 
in  my  judgment,  affect  his  position  as  being  charged  with  the 
duties  of  a  public  officer. 

I  do  not  discover  in  these  laws  any  provision  that  requires 
the  contractor  to  take  the  oath  required  by  the  Revised  Stat- 
utes to  be  taken  by  every  public  officer,  nor  am  I  aware  of  any 
portion  of  the  statutes  quoted  which  would  render  him  indict* 
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able  in  the  event  of  failure  to  perform  his  duties.  It  is  pos- 
sible that  he  may  not,  therefore,  be  technically  a  public  officer. 
I  have,  however,  endeavored  to  show  that  he  is  allowed  to  ex- 
ercise the  powers  of  such  an  officer,  and  that  the  substantial 
control  and  management  of  that  great  public  interest  known 
as  the  navigable  canals  of  this  state,  with  extraordinary  pow- 
ers, is  intrusted  to  him.  He  is  invested  with  the  powers  and 
duties  of  a  public  officer,  and  if  he  neglects  to  perform  them, 
and  an  individual  sustains  damages  thereby,  I  think  he 
should  be  liable  as  a  public  officer.  The  judgment  should  be 
affirmed. 

Smith,  J.  I  think  the  judgment  of  the  general  term  in  thia 
case  should  be  affirmed,  on  the  ground  that  the  defendant  by 
his  contract  assumed  the  absolute  duty  of  repairing  a  public 
thoroughfare,  and  is  therefore  liable  in  a  civil  action  in  behalf 
of  any  individual  who  has  sustained  special  damage  as  the 
immediate  consequence  of  his  neglect  to  repair.  It  is  not 
necessary  to  the  right  of  action  to  hold  that  the  defendant  is 
a  public  officer.  By  his  contract  with  the  state  he  assumed  a 
duty  to  the  public.  If  he  is  not  to  be  regarded  as  a  public 
officer  in  all  respects,  it  is  at  least  true  that  certain  public 
functions  formerly  discharged  by  public  officers  were  farmed 
out  to  him  by  authority  of  law,  and  for  a  breach  of  duty  in 
respect  to  the  exercise  of  such  functions  he  is  liable  to  any 
person  injured  thereby:  Lane  v.  Cotton,  1  Ld.  Raym.  646,  per 
Powys,  J. 

His  duty  and  liability  to  persons  navigating  the  canals  do 
not  depend  on  his  receiving  a  compensation  from  them  directly, 
such  as  tolls  or  fees.  His  duty,  being  absolute,  unconditional^ 
and  fixed,  differs  from  that  of  commissioners  of  highways, 
upon  whom  no  duty  to  repair  attaches  until  funds  are  pro- 
vided for  that  purpose  by  the  public:  Garlinghouae  v.  Jaeohey 
29  N.  Y.  297. 

As  an  affirmance  of  the  judgment  below  will  overrule  the 
decision  of  the  supreme  court  in  the  case  of  Fish  v.  Dodge,  38 
Barb.  163,  in  which  I  took  part,  it  is  proper  to  say  that  in  that 
case  I  regarded  the  prior  decision  of  the  same  court  in  the 
eighth  district  in  Minard  v.  Mead,  38  Id.  174,  note,  as  control- 
ling, and  I  therefore  followed  it,  although  not  satisfied  with  it. 

Judgment  affirmed. 
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Id.  293;  Connors  v.  Adams,  13  Id.  429;  /^ittfe  v.  ^anl»,  20  Id.  146;  Ooetckena 
V.  ifo^/sAeiMon,  6  Lans.  221;  French  v.  Donaldeon,  5  Id.  294;  8.  C,  57  N.  Y. 
496,  498;  Conroy  v.  (ToZ^  5  Laos.  346;  S.  C,  47  K.  Y.  665;  ^todb  v.  Bange, 
6  Lana.  263;  i^/on  Fire  Ine,  Co.  v.  Baldwin,  87N.  Y.  649;  HoverT.  Bariehoqfl 
44  Id.  116,  ]17, 123,  124;  McCarthy  v.  CS^  qfSyraeuae,  46  Id.  196;  ./oftiuom  v. 
Belden,  47  Id.  131;  Ct^  qf  Brooklyn  ▼.  ^nxMUyn  City  JS.  B.  Co.,  47  Id.  485;  Beo- 
tor  V.  Pierce,  3  Thomp.  k  G.  418;  Day  v.  Croeaman,  4  Id.  124;  Bryan  w. 
Landon,  6  Id.  596;  Warren  v.  Clement,  24  Han,  472,  474;  ^n^  v.  New  Yori 
CenL  etc  B.  B.  Co.,  30  Id.  294;  Piercy  v.  Averill,  37  Id.  361;  Little  v.  Amfa^ 
85  K.  Y.  263;  ^«Rii«a  v.  Whitney,  94  Id.  308,  —in  its  application  to  canal  niper- 
intendents  and  canal  and  highway  commiBsionen,  and  "»""t-*^"<"g  the  doc- 
trine that  a  contractor  who  engages  to  perform  the  duties  of  a  public  officer 
is  liable  to  the  same  extent  as  an  officer  npon  whom  the  law  imposes  the  duty. 
The  principal  case  was  distingoished  in  East  Bwer  Gae-Light  Co,  y.  DonneUy, 
93  Id.  561,  showing  the  difference  between  a  pnblic  dnty  to  the  city  or 
people  at  large,  and  not  to  individuals  or  for  the  promotion  of  any  private 
interest.  The  principal  case  was  disapproved  in  McConneU Y.Dewey, 5  Neh. 
889,  where  it  was  held  that  the  duties  of  a  supervisor  of  public  roads  are  of  a 
general  public  nature,  that  he  acts  for  the  public  at  large,  and  that  there- 
fore an  action  at  the  common  law  will  not  lie  against  him  by  an  individual 
for  an  injury  occasioned  to  his  person  or  property  by  reason  of  a  defect  in  a 
public  road  or  bridge.  The  departure  of  the  New  York  courts  from  the  oom* 
mon  law  was  there  commented  upon,  and  many  cases  reviewed. 

LlABILTTT  or   PUBUO   OmCKB  TO  AonON  BT   PeIVATX   iKDimXTAL  lOB 

Failubs  to  Psbtobk  Public  Dunxs.  —  PubHc  officers  may  be  divided  into 
two  classes:  1.  Those  who  act  for  the  public  collectively,  whoee  duties  are  of 
a  general  public  nature,  who  act  for  the  public  at  large,  and  who  receive 
compensation  from  the  public  treasury;  2.  Those  who  act  for  the  public  die* 
tributively,  who  are  appointed  to  act,  not  for  the  pnblic  in  general,  but  for 
inch  individuals  as  may  have  occasion  to  employ  them  for  a  specific  purpose, 
and  who  receive  compensation  from  individuals,  who  pay  them  for  particular 
services  rendered.  To  this  latter  class  belong  such  officers  as  sheriffs,  con- 
stables, notaries  public,  coroners,  recorders  of  deeds,  clerks  of  courts,  inspec- 
tors of  meats,  and  the  like.  The  object  of  this  note  is  to  deal  with  the 
former  class  only,  and  even  in  that  field  of  inquiry  the  question  as  to  whether 
a  public  officer  is  responsible  for  the  acts  of  his  deputy,  subordinates,  or  em- 
ployees will  be  excluded  as  too  comprehensive  for  the  brief  treatment  which 
it  would  necessarily  receive  in  a  limited  note. 

Judicial  Officers  and  Officebs  Who  TgY»«mg«  Disobsiionart  PowxBa. 
—  The  judge  of  a  superior  court  is  not  answerable  in  damages  for  any  mistakei 
committed  in  the  exercise  of  his  office,  or  for  any  hurtful  consequences  which 
flow  from  his  judgments,  when  acting  within  his  jurisdiction:  Morgan  v.  i>iKl> 
ley,  68  Am.  Dec  735,  note  750;  note  to  Kelly  v.  Bemie,  64  Id.  51-55,  on  lia* 
bility  for  acts  done  under  unconstitutional  statute;  Bochester  W.  L.  Co.  v. 
Bochuter,  53  Id.  316,  collected  cases  in  note  thereto  322;  collected  cases  in 
notes  to  Shearman  and  Redfield  on  Negligence,  sec  160;  2  Thompson  on  Neg- 
ligence, p.  817;  Whittaker's  Smith  on  Negligence,  p.  364;  but  the  judges  of 
inferior  tribunals  are  sometimes  held  responsible  for  the  consequences  of  their 
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injnrions  acts,  although  within  their  juriadiction,  when  prompted  by  malioa 
«r  corrupt  motives:  Keliif  v.  Bemis,  4  Gray,  83;  S.  C,  64  Am.  Dec.  50,  note 
51;  Barhdoo  v.  Bandall,  4  Black!  476;  8.  C,  32  Am.  Dec.  46,  note  49;  StaU 
▼.  F^m,  3  Blackf.  72;  Wauon  v.  CanJiM,  6  Id.  406;  PraU  v.  Oairdner,  2 
Cush.  6.?;  Morgan  v.  ffugkes,  2  Term  Rep.  225;  Oarfield  v.  Dottglasa,  22  HL 
100;  Wauon  v.  MUeheU,  18  Iowa,  153.  The  general  rule,  however,  is  that 
all  officers  who  act  judicially  are  not  liable  in  damages  to  an  individual  for 
their  acts,  however  negligent,  mistaken,  or  ignorant,  and  whatever  hurtful 
consequences  may  follow:  See  collected  cases  in  note  to  Wibon  v.  Mayor  qf 
New  York,  43  Am.  Dec.  724;  note  to  Rochester  W.  L.  Co,  v.  RoehesUr,  53  Id. 
322;  Eist  River  Oas-LiglU  Co,  v.  Donnelly,  93  N.  Y.  567;  WaSter  v.  HaUock,  32 
Ind.  239;  Steele  v.  DunJiam,  26  Wis.  393;  P<yrter  v.  HaJight,  45  CaL  631;  Hot- 
man  v.  Brotherwn,  1  Denio,  537;  Wileon  v.  Mayor  etc,  of  New  York,  1  Id. 
595;  Weaver  v.  Devendorf,  3  Id.  117;  Palmer  v.  Lawrence,  6  Lans.  282;  YTier- 
€AA9?z«r  v.  Howard,  30  Ma  420;  Chkkering  v.  Robineon,  3  Gush.  543;  IV'ay  v. 
T^oimMnd,  4' Allen,  114;  Millard  v.  Jenkina,  9  Wend.  298;  Wickware  v.  Bryan, 
11  Id.  545;  Raymond  v.  ^o^2m,  11  Cush.  315;  Fo^  v.  Lannng,  5  Johns.  282; 
affirmed  9  Id.  395;  Bumham  v.  Stevens,  33  K.  H.  247;  LUienfhal  v.  Campbell, 
22  La.  Ann.  600.  So  officers  other  than  judicial  exerdsing  a  discretion 
which  the  law  gives  them  are  not  personally  liable  for  acts  done  honestly, 
«ven  though  that  discretion  be  exercised  so  mistakenly  as  to  work  an  injury 
to  private  property  or  private  individuals;  but  they  are  liable  if  they  act 
maliciously  or  wantonly,  and  if  such  act  is  done  rather  to  injure  an  indi- 
vidual than  to  discharge  a  public  duty:  Yeafy  v.  Fink,  43  Pa.  St.  212;  S.  0., 
82  Am.  Dec.  556;  note  to  County  Comnussioners  v.  DttdceU^  83  Id.  563;  Downer 
T.  Lent,  6  GaL  94;  S.  0.,  65  Am.  Dec.  489,  collected  cases  in  note  thereto  490; 
collected  cases  in  note  to  Wilson  v.  Mayor  etc,  43  Id.  724.  It  may  here  be 
remarked  that  all  acts  which  from  the  beginning  to  the  end  of  a  snit  the 
law  requires  a  justice  of  the  peace  to  perform  are,  it  seems,  to  be  regarded 
as  judicial,  and  as  involving  only  that  responsibility  which  attends  all  judicial 
officers:  Werthehner  v.  Howard,  30  Mo.  420.  And  unless  there  be  fraud  or 
an  evil  intent,  case  will  not  lie  against  a  justice  of  the  peace  who,  by  negli- 
gence or  carelessness,  gives  erroneous  information  as  to  the  amount  of  a  judg- 
ment rendered  by  him  to  a  party  about  to  prosecute  an  appeal,  by  means 
whereof  the  appeal  is  lost:   Wickwaart  v.  Bryan,  11  Wend.  545. 

The  rule  that  officers  invested  with  judicial  powers  are  not  liable  for  negli- 
gence has  been  held  to  apply  to  grand  jurors  for  their  action  on  the  grand 
jury:  Turpen  v.  Booth,  56  Cal.  65;  S.  C,  38  Am.  Bep.  48;  a  town  board  of 
equalization  in  determining  the  value  of  land:  SteeU  v.  Dunham,  26  Wis.  393; 
%  board  of  supervisors  in  examining,  settling,  and  allowing  accounts  charge- 
able to  the  county:  People  v.  Stocking,  50  Barb.  573;  a  board  of  prison  direc- 
tors in  determining  whether  the  exigency  of  a  particular  case  required  them 
to  annul  a  contract  for  the  employment  of  convict  labor:  Porter  v.  HaigJU,  45 
Cal.  631;  commissioners  in  bankruptcy:  Cunningham  v.  Bucklin,  8  Cow.  178; 
to  members  of  the  legislature,  including  members  of  municipal  assemblies; 
2  Thompson  on  Negligence,  817;  Walker  v.  HaUock,  32  Ind.  239;  to  members 
of  board  of  pilot  commissioners  in  wrongfully  revoking  a  pilot's  license: 
Downer  v.  Lent,  6  CaL  94;  S.  C,  65  Am.  Dec.  489;  to  boards  of  supervisors 
for  mistakes  or  errors  made  in  the  approval  of  official  bonds:  Waseon  v. 
Mitchell,  18  Iowa,  153;  to  assessors  in  determining  the  value  of  taxable  prop- 
erty, where  such  value  is  not  sworn  to  as  authorized  by  law:  Weaver  v. 
Devendorf,  3  Denio,  117;  Palmer  v.  Lavnrence,  6  Lans.  282;  the  latter  case, 
bowever,  showing  that  assessors  are  personally  responsible  for  assessing  nott« 
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inhabitants;  to  city  officials  whose  dnty  it  is  to  receive,  pass  upon,  or  reject 
bids:  Ecut  River  Oaa-Light  Co.  v.  DonneUy,  93  N.  Y.  557.  So  the  duties  of 
election  officers  seem  to  bo  of  a  judicial  nature,  and  they  Lave  been  held  not 
liable  to  an  action  for  refusing  an  elector's  vote,  unless  they  act  corruptly  or 
maliciously:  PUx  v.  Afegoun,  44  Mo.  491;  Bevard  v.  Hoffman,  18  Md.  479; 
Jenkins  v.  Waldron,  11  Johns.  114;  S.  C,  6  Am.  Dec  359;  Ooetchens  v.  Mat-^ 
thewwn,  5  Lans.  214;  Wheeler  v.  PaUeraon,  1  N.  H.  88;  S.  C,  8  Am.  Dec.  41. 
Contra,  that  a  selectman  who  refuses  a  citizen's  vote  ia  liable  for  damages^ 
see  Capen  v.  FoBter,  12  Pick.  485;  S.  C,  23  Am.  Dec.  632.  The  officers  of  a. 
municipal  corporation  are  vested  with  legislative  powers,  and  are  exempt 
from  personal  liability  for  the  mistaken  use  of  such  powers,  if  within  their 
authority,  and  if  they  exceed  their  powers  their  acts  are  void,  and  conse- 
qnently  do  not  impose  personal  liability:  Janes  v.  Loving,  55  Miss.  109;  S.  0.» 
30  Am.  Rep.  508;  so  where  a  mutual  mistake  has  been  made  as  to  the  loca- 
tion of  a  place  upon  which  improvements  were  to  be  made,  it  being  outside 
of  the  corporate  limits  instead  of  within  them,  the  common  council  is  not- 
liable  to  a  contractor  damaged  by  such  mistake:  yewman  y,  Sylvester,  42  Ind. 
106.  The  rule  that  officers  invested  with  discretionary  powers  are  not  liable 
for  negligence  has  been  applied  to  members  of  a  city  council  in  the  exeroise 
of  a  discretion  confided  to  them  by  law:  Baker  v.  SUUe,  27  Id.  485;  Edwaard* 
V.  Ferguson,  73  Mo.  686;  to  a  militia  officer  for  injurious  acts  done  by  militia: 
ESa  V.  Smiffi,  5  Gray,  121;  S.  C,  66  Am.  Dec  356;  to  township  supervisore 
for  injury  caused  by  building  a  caaseway  instead  of  a  bridge:  Tealy  v.  Fwikt 
43  Pa.  St  212;  S.  C,  82  Am.  Dec  556;  and  to  the  wardens  or  inspectors  of 
a  penitentiary  in  respect  to  the  tort  of  a  convict  permitted  by  them,  in  their 
discretion,  to  go  at  large:  Schoettger  v.  Wilson,  48  Mc  253.  Public  offioersy. 
however,  whose  duties  are  principally  judicial,  may  perform  ministerial  func- 
tions, and  in  respect  to  them  they  may  be  liable  for  negligence  at  the  suit  of 
a  private  individual  who  is  specially  injured  thereby:  Tom^tine  v.  Sa/nds,  24 
Am.  Dec  46,  note  50;  note  toTTtfaonv.  Mayor  etCt  43  Id.  124;  Boeheeter  W.  L. 
Co.  V.  Rochester,  53  Id.  316,  note  322;  FairckOd  v.  Keith,  29  Ohio  St  166; 
Oaylor  v.  Hunt,  23  Id.  255;  Place  v.  Taylor,  22  Id.  317;  Wasson  v.  MOdM, 
18  Iowa,  153;  Houghton  v.  Swarthout,  1  Denio,  589;  Tomj^ns  v.  Sands,  ^ 
Wend.  462;  Pike  v.  Megoun,  4A  Mc  491;  Tyler  v.  Alford,  38  Mc  530.  Thue 
if  a  justice  of  the  peace  neglects  to  make  in  his  docket  the  inventory  required 
by  law,  where  he  has  taken  an  acknowledgment  of  a  chattel  mortgage,  he  i» 
donbtless  liable  to  any  one  who  is  thereby  injured  for  the  damage  oooasianed 
by  such  neglect:  Harlow  v.  Birger,  80  HI.  425.  So  in  granting  or  refusing  a 
license  to  retail  spirituous  liquors,  a  probate  judge  acts  ministerially,  and  an 
action  lies  on  his  official  bond  if  he  improperly  refuses  a  license:  Orider  v. 
TaUy,  77  Ala.  422;  S.  C,  54  Am.  Rep.  65.  If  a  justice  of  the  peace,  on  re- 
quest, issues  an  execution  invalid  on  its  face,  he  is  liable  for  such  dimagee 
as  are  the  natural,  necessary,  and  proximate  consequences  of  his  wrongful  act: 
NooBon  V.  Hill,  2  Allen,  215;  or  where  he  issues  execution  in  two  or  three 
hours  after  he  renders  judgment^  under  a  statute  giving  the  right  to  it  after 
the  expiration  of  twenty-four  hours:  Briggs  v.  Wardioell,  10  Mass.  356;  or 
where  he  issues  an  execution  against  the  body  of  a  person  who  is  by  law 
privileged  from  imprisonment:  Perdval  v.  Jones,  2  Johns.  Cas.  49.  In  Mis- 
souri, the  act  of  a  justice  in  issuing  execution  is  regarded  as  a  judicial  act: 
Wertheimer  v.  Howard,  30  Mc  420.  In  Ohio  and  Massachusetts,  it  is  OOQ- 
■idered  a  ministerial  act:  Oaylor  v.  Hunt,  23  Ohio  St  255;  Fasrehild  v. 
29  Id.  156;  Briggs  v.  Wardwell,  10  Mass.  357. 


Jan.  1866.]  Robinson  v.  Chambeblain.  729 

Cases  in  Which  Public  Offtcbbs,  Other  thah  Jitdxoxal,  hatb  bses 
HxT<D  NOT  Liable.  — Public  officers  acting  within  the  scope  of  their  anthor- 
ity  are  not  answerable  in  cUunages  for  the  consequences  of  their  acts,  unless 
done  malicionsly  and  with  intent  to  injure:  Burton  v.  Fulton,  49  Pa.  St.  161; 
Stewart  v.  SoutSard,  17  Ohio,  402;  S.  C,  49  Am.  Deo.  463;  Tinaman  v. 
Bdvidere  etc  R  R,  Co.,  26  K.  J.  L.  148;  8.  C,  69  Am.  Dec.  565.  Under  this 
rule,  it  has  been  held  that  an  action  cannot  be  maintained  for  injuries  resulting 
to  individuals  from  acts  done  by  persons  in  the  execution  of  a  public  trust  and 
for  the  public  benefit,  acting  with  due  skill  and  caution,  within  the  scope  of 
their  authority:  See  case  last  cited;  that  the  trustees  of  a  state  institution 
are  not  personally  liable  for  a  mere  wrongful  snd  illegal  breach  o)  contract: 
Chamberlain  v.  Clayon,  56  Iowa,  331;  S.  C,  41  Am.  Rep.  101;  that  an  action 
is  not  maintainable  against  school  directors  by  one  who  withdraws  his  chil- 
dren from  school  because  such  directors  erroneously  admitted  colored  chil- 
dren: Stewart  ▼.  SotUkard,  17  Ohio,  402;  S.  C,  49  Am.  Dec.  463;  that  an 
action  is  not  maintainable  by  a  teacher  against  school  directors  for  maliciously 
conspiring  to  remove  her  from  her  position  without  proof  of  malice,  an  in- 
tent to  injure,  and  an  unlawful  conspiracy:  Burton  v.  Fulton,  49  Pa.  St.  151; 
that  school  trustees  were  not  personally  and  individually  liable  to  a  teacher 
who  was  teaching  for  a  stipulated  compensation  under  a  contract,  and  wha 
was  willing  to  finish  her  term,  but  where  the  trustees  before  the  close  of  ih» 
term  removed  the  pupils  under  her  charge:  Morriaon  v.  MeFarland,  51  Ind. 
206;  that  a  person  is  not  liable  as  a  wrong-doer  when  the  act  is  authorised  by 
the  legislature,  the  necessary  and  natural  consequence  of  which  is  damage  t» 
another's  property,  and  the  mode  in  which  damage  shall  be  ascertained  and 
compensated  Ib  prescribed:  Aldrich  v.  Cheakhrt  R,  R,  Co.,  21  N.  H.  359;  S.  C, 
53  Am.  Dec.  212;  that  mail  contractors  are  public  agents,  and  not  responsible 
for  a  letter  containing  money  lost  by  the  carelessness  of  their  agent  who  car- 
ried the  mail:  Conwell  v.  Voorhees,  13  Ohio  St.  523;  S.  C,  42  Am.  Dec.  206; 
but  as  to  this,  see  note  theroto  208-210,  on  liability  of  postmasters  for  loss  of 
mail;  and  see  ir{fra;  that  a  board  of  commissioners,  appointed  by  an  act 
of  the  legislature,  with  power  to  turn  or  straighten  the  channel  of  a  river  in 
order  to  protect  a  populous  portion  of  the  country  from  threatened  inunda- 
tion, are  not  liable  for  damages  to  others  caused  by  the  work,  resulting  from 
mere  errors  of  judgment  in  the  comnussioners,  provided  they  keep  within 
the  scope  of  their  powers  and  exeroise  their  judgment  honestly,  and  do  not 
act  maliciously,  oppressively,  or  arbitrarily:  Oreen  v.  Sw^ft,  47  Cal.  536;  that 
prison  managers  aro  not  liable  to  a  prisoner  who,  in  performing  work,  loses 
his  hand  by  a  circular  saw:  Alamango  v.  Supervisors  of  Albany  Co.,  25  Hun, 
551;  nor  for  an  injury  to  a  prisoner  who,  on  account  of  refractory  conduct,  is 
put  into  solitary  confinement,  and  suffers  because  of  insufficient  food,  cloth- 
ing, and  fires:  Williams  v.  Adams,  3  Allen,  171;  that  levee  commissioners  are 
not  liable  to  a  plantation  owner  whose  plantation  is  overflowed  through  a  de- 
fect in  the  levee:  Nugent  v.  Levee  Commissioners,  58  Miss.  197;  that  trustees 
of  union  free  schools,  in  an  action  brought  against  all  the  members  of  such 
board  jointly  as  trustees,  and  charging  them  as  public  officers,  and  not  as  in- 
dividuals, were  not  personally  and  individually  liable  for  allowing  a  school- 
house  to  get  out  of  repairs,  whereby  a  person  sustained  special  damage,  —  the 
liabDity  being  held  to  attach  to  the  corporate  body,  and  not  to  the  indi- 
viduals composing  it:  Basseti  v.  Fish,  75  N.  Y.  303,  reversing  12  Hun,  209| 
that  a  public  officer  is  not  personally  responsible  for  the  necessary  and  un- 
avoidable destruction  of  goods  stored  in  buildings,  when  such  buildings  were 
destroyed  by  him  in  the  lawful  performance  of  a  public  duty  imposed  upon 
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him  by  a  valid  and  constitatioxial  statate:  American  PrbU  Worha  ▼.  Lawrence^ 
21 N.  J.  L.  248;  S.  C,  23  Id.  590;  57  Am.  Deo.  420;  and  that  a  mortgagee 
cannot  maintain  a  suit  upon  a  county  treasurer's  bond  for  neglect  to  collect 
taxes  out  of  the  mortgagor's  personal  property:  StaU  v.  ffarrist  89  Ind.  363; 
8.  C,  46  Am.  Rep.  169.  « 

PuBuo  Omasaa  Actzno  Ministxbzallt  abb  Liablb  iob  Non-ibaaakcb 
ABD  MTSTKAflAWCB.  Notwithstanding  the  foregoing  caaes,  where  the  law 
requires  absolutely  a  ministerial  act  to  be  done  by  a  public  officer,  and  he 
neglects  or  refuses  to  do  such  act,  he  may  be  compelled  to  respond  in  dam- 
tges  to  the  extent  of  the  injury  arising  from  such  non-feasance  or  misfea- 
sance, and'  a  mistake  as  to  what  his  duty  is  and  honest  intentions  will  not 
excuse  him:  Ajny  y,  SupervisorSj  11  WaU.  136;  Sawyer  v,  Corae,  17  Gratt. 
230;  BaaeeU  v.  Fisfi,  12  Hun,  209;  Pierqf  y.  AveriU,  37  Id.  360;  BenneU  v. 
WhUney,  94  N.  Y.  302;  Jenner  v.  /oliffe,  9  Johns.  381;  AdeU  v.  Brculy,  4 
Hill,  630;  S.  C,  40  Am.  Dec.  305,  extended  note  308,  and  numerous  cases 
cited  therein;  Bounds  ▼.  Mcm^fieid,  38  Me.  686;  Bailey  v.  Mayor  etc.,  3  Hill, 
531;  S.  C,  38  Am.  Dec  669;  Maxwell  v.  Pike,  2  Me.  8;  McCarty  v.  Bauer, 
3  Kan.  237;  Wilson  v.  Mayor  etc,  1  Denio,  595;  S.  C,  43  Am.  Deo.  719, 
note  724;  note  to  Kelly  ▼.  BemU,  64  Id.  53,  on  liability  of  ministerial  officers 
for  acts  done  under  unconstitutional  statute;  Clark  ▼.  Miller,  54  N.  Y.  528; 
Clark  ▼.  Miller,  47  Barb.  38;  WUliama  ▼.  Adama,  3  Allen,  171;  Henley  v. 
Mayor  qf  Lyme  Begia,  5  Bing.  91;  Hover  v.  Barkhoqf,  44  N.  Y.  113. 

1.  Canal  Coniraelore  amd  Superintendenta  in  New  York  are  held  liable  to 
individuals  using  the  canal  for  any  damages  they  may  sustain  in  consequence 
of  neglect  on  the  part  of  such  persons  in  failing  to  perform  the  duties  im- 
posed upon  them  by  law:  See  principal  case;  Tremain  v.  Cohoea  Co.,  2  N.  Y. 
163;  AdaU  ^ .  Brady,  4  Hill,  630;  a  C,  40  Am.  Dea  306^  extended  note 
thereto  308,  and  numerous  cases  therein  cited  on  the  liability  of  a  public 
officer  who  neglects  an  imperative  duty;  Chifith  v.  FoUeU,  20  Barb.  620; 
Biddle  v.  Proprietora  etc,  7  Mass.  169;  Fulton  Fire  Ina.  Co,  v.  Baldtrin,  37 
N.  Y.  648;  FrenchT.  Donaldaon, 57  Id. 496;  S.  C,  5 Lans.  293;  Conroyv.  Gale, 
5  Id.  344;  S.  C.  affirmed,  47  N.  Y.  665;  Stack  v.  Bange,  6  Lans.  262;  «/bAA- 
son  V.  Belden,  2  Id.  433;  S.  C.  affirmed,  47  N.  Y.  130.  Such  officer  is  liable 
for  not  keeping  the  canals  free  from  all  obstructions  to  navigation:  Hide  v. 
Dwn,  54  Barb.  172;  &  C,  42  N.  Y.  47;  9  Abb.  Pr.,  N.  S.,  47;  1  Lans.  81 
FuUon  Fire  Ina,  Co.  y.  Baldwin,  37  N.  Y.  648;  Qr^th  v.  FoUett,  20  Barb.  620 
or  for  allowing  them  to  get  oat  of  repair:  French  v.  Donaldaon,  57  Id.  496 
8.  C,  5  Lans.  293;  Johnaon  v.  Belden,  2  Id.  433;  S,  C.  affirmed,  47  N.  Y.  130 
Conroy  v.  (ToZe,  5  Lans.  344;  S.  C.  affirmed,  47  N.  Y.  665.  If  such  an  officer  in  the 
supposed  performance  of  his  duty  commits  a  trespass  upon  private  property, 
be  must  pay  damages,  unless  he  can  justify  under  some  statute  or  under  a 
plea  of  overruling  necessity.  Accordingly,  a  contractor  was  held  liable  for 
cutting  up  a  sunken  canal-boat  in  order  to  clear  the  channel  when  it  appeared 
that  he  might  have  accomplished  the  same  end  by  other  means:  Hicka  v. 
Dam,  42  Id.  47;  S.  C,  9  Abb.  Pr.,  N.  S.,  47;  1  Lans.  81;  54  Barb.  172.  So 
a  canal  contractor  who  by  blasting  rocks  injured  a  person  lawfully  at  work 
upon  adjacent  premises  was  held  liable  to  pay  damages:  SL  Peter  v.  Deniaon, 
58  N.  Y.  416.  It  is  not  necessary  that  the  contractor  should  have  had  notice 
of  the  defect  which  caused  the  injury:  Conroy  v.  Oale,  5  Lans.  344;  S.  O. 
affirmed,  47  N.  Y.  665;  Stack  v.  Banga,  6  Lans.  262.  That  tiie  doctrine  laid 
down  in  AdaU  v.  Brady,  4  Hill,  630,  S.  C,  40  Aul  Dec.  305,  as  applicable 
to  superintendents,  is  held  applicable  to  the  case  of  a  canal  contractor,  see 
Conroy  v.  Oale,  5  Lans.  344;  S.  C.  affirmed,  47  N.  Y.  665. 
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2.  Other  Officers,  and  Distinction  between  Acts  of  Omission  and  Commission, 
—The  liability  of  pnblic-highway  and  road  officers  for  injuries  occasioned  by 
their  neglect  of  duty  is  discussed  in  an  extended  note  to  County  Commissioners 
y.  DucheU,  83  Am.  Dec.  563-566;  see  also  Canmissioners  v.  Martin,  69  Id.  333. 
Under  the  code  of  Mississippi,  it  is  held  that  when  a  bridge  is  built  by  a 
public  contractor  under  a  contract  with  the  county  court,  whereby  the  con- 
tractor becomes  obliged  to  keep,  it  in  repair  for  a  stated  period  of  time,  he, 
and  not  the  police  board,  is  liable  for  damages  which  trayelers  may  sustain 
in  consequence  of  its  being  out  of  repair:  Sutton  v.  Board  qf  Police,  41  Mist. 
236.  The  tender  of  a  drawbridge  is  liable  for  injuries  caused  by  an  improper 
discharge  of  his  duties:  NoweU  v.  Wright,  3  Allen,  166;  S.  C,  80  Am.  Dec. 
62,  collected  oases  in  note  thereto  65.  State  offioen  may  give  third  persons 
a  right  of  action  against  the  publisher  of  state  reports  for  a  failure  to  comply 
with  the  contract  for  such  publication:  Little  r.  Banks,  20  fiun,  143;  S.  O. 
affirmed,  85  N.  Y.  285.  One  whoee  duty  it  is  to  see  that  all  unsafe  build- 
ings in  a  city  are  taken  down  or  made  secure  is  liable  for  a  neglect  of  hu 
official  duty  to  a  person  who  is  injured  thereby:  Comiers  v.  Adams,  13  Hun, 
427;  Baileif  v.  JIfayar  etc.,  3  HiU,  531;  S.  C,  38  Am.  Dec  669;  so  with 
effioere  whoee  duty  it  is  to  keep  a  sea-wall  in  repair:  Henley  ▼.  Maiyor  of  Lynns 
Begis,  5  Bing.  91;  so  is  a  pound-keeper  responsible  in  damages  to  the  person 
injured  for  all  illegal  doings  or  defaults:  Bounds  y.  Mansfield,  38  Me.  586. 
A  city  engineer  acting  as  such  is  liable  for  negligence  or  fraud  only;  acting 
as  a  professional  suryeyor,  he  is  liable  for  negUgenoe,  fraud,  and  a  want 
of  reasonable  and  ordinary  skill,  but  in  neither  capacity  is  absolute  correct- 
ness in  performing  the  work  the  test  of  the  amount  of  skill  required:  ifo 
Carty  y.  Bauer,  3  Kan.  237.  Public  officers  charged  with  quasi  public  trusts, 
in  the  discharge  of  which  priyate  persons  are  interested,  under  laws  creating 
the  obligations  of  contracts,  are  answerable  for  not  discharging  their  duty: 
Vose  y.  Beed,  54  N.  T.  657;  BasmU  y.  Fish,  12  Hun,  209.  Superyisors  are 
personally  responsible  for  refusing  to  obey  a  writ  of  mandate  requiring  them 
to  leyy  a  tax:  Arny  y.  Supervisors,  11  Wall.  136;  and  where  property  has 
been  reassessed,  and  the  plaintiff  requests  one  of  the  members  of  the  board 
of  superyisors  to  lay  the  last  assessment  before  the  board,  and  he  refuses  to 
do  so,  claiming  that  the  reassessment  was  inyalid  and  illegal,  an  action  for 
damages  can  be  maintained  against  him:  Clarh  y.  MiUer,  47  Barb.  39;  S.  C, 
54  K.  T.  528.  Selectmen  of  town  are  liable  for  property  sold  to  satisfy  a 
tax  which  is  illegal  and  yoid:  Drew  y.  Davis,  10  Vt.  506;  S.  C,  33  Am.  Dec 
213.  The  commanding  officer  of  militia  is  liable  for  injurious  acts  to  third 
persons  done  by  such  militia:  See  extended  note  to  JEla  y.  Smith,  66  Id. 
866. 

If  a  public  officer  intrusts  his  public  duty,  which  he  ought  to  do  himself,  to 
another  person,  who  neglects  to  perform  the  duty,  the  public  officer  is  liable 
to  an  action  for  negligence.  If  he  is  permitted  by  statute  to  delegate  his  duties 
to  another,  and  does  so,  that  other  becomes  responsible;  but  if  he  continues  to 
act,  he  himself  is  responsible:  Whittaker's  Smith  on  Negligence,  p.  361,  and 
English  cases  there  cited.  The  public  officers  of  a  city  upon  whom  is  imposed 
the  duty  of  keeping  streets,  sidewalks,  sewers,  and  drains  in  repair  are  per- 
sonally and  indiyidnally  liable  in  damages  for  injuries  occasioned  by  their 
negligent  acts  and  omissions:  Piercy  y.  AverUl,  37  Hun,  361;  Bennett  r,  Whii" 
ney,  94  N.  Y.  302;  Wilson  y.  Mayor  etc,  1  Denio,  595;  McMahon  y.  Second 
Av.  B.  B.  Co,,  11  Hun,  347;  Ci^  of  Brooklyn  y.  Brooklyn  City  B.  B.  Co.,  47 
N.  Y.  475.  In  Piercy  y.  AveriU,  31  Hun,  360,  where  an  action  was  brought 
against  the  persons  who  held  the  offices  of  mayor  and  of  aldermen  of  the  city 


782  Robinson  v.  Chamberlain.  [New  York, 

of  Ogdensbnrg  for  their  failure  to  keep  ndewalks  in  repair,  it  was  said  that 
the  argament  that  public  policy  should  forbid  the  court  from  holding  the 
defendants  liable,  inaamuch  as  such  a  rule  of  liability  would  drive  from  the 
common  council  persona  of  responsibility,  was  entitled  to  but  Lbtle  weight. 
The  postmaster-general,  postmasters,  deputy  postmasters,  and  mail  contrac- 
tors are  liable  to  individual  injured  by  their  negligence  or  default  in  losing 
mail  matter  intrusted  to  their  charge:  See  extended  note  to  ConweO  v.  Voor- 
keeSf  42  Am.  Dec.  208-210;  Teall  ▼.  FeU(m,  49  Id.  352.  A  collector  of  cus- 
toms may  be  held  liable  in  damages  for  detaining  plaintiff's  vessel  for  » 
pretended  breach  of  federal  laws:  Woodkam  v.  Geiston,  1  Johns.  134;  or  for 
losing  plaintiff's  goods  while  on  deposit  in  a  custom  warehouae,  if  he  is  neg- 
ligent in  keeping  them  safe:  Brisaac  v.  Lawrtnce^  2  Blatch.  121 ;  or  for  re* 
fusing  to  sign  a  bill  of  entry  for  landing  a  cargo  of  foreign  wheat  without 
pa3rment  of  duty  where  no  duty  is  payable  by  law:  Barrow  v.  Arnaud^  10 
Jur.  319;  or  for  retaining  and  refusing  to  deliver  goods  after  the  duties  mm 
paid,  or  bond  given  or  tendered:  Tracy  v.  Stoartwout,  10  Pet.  80.  School 
trustees  are  liable  for  property  sold  by  them  under  an  illegal  tax  levy  and 
warrant:  Baier  v.  Fryman,  9  Wend.  36;  Clark  v.  HaUoek,  16  Id.  607.  A 
tax  collector  is  liable  for  a  false  return  of  mUla  bona,  whereby  the  owner  of  a 
mortgage  of  lands  is  compelled  to  redeem  from  a  tax  sale:  Ba^n^ord  ▼. 
Phelps,  43  Mich.  342;  S.  C,  38  Am.  Rep.  189;  and  damages  may  be  allowed 
against  the  supervisors  of  a  town  for  a  refusal  to  put  a  judgment  on  the  tax 
list:  Newark  Savhge  rnsUtmiion  v.  Panhor$t,  7  Biss.  99;  Daw  v.  Humberi^  91 
U.  S.  294.  An  effort  is  sometimes  made  in  determining  the  liability  of  a 
public  officer  to  make  a  distinction  between  acts  of  omission  or  non-f  easaaoe 
and  acts  of  trespass  or  malfeasance,  and  to  show  that  such  officers  are  nok 
liable  for  mere  acta  of  omission:  2  Thompson  on  Negligence,  822,  and  Eng- 
lish cases  there  cited.  It  \a  doubtful  whether  the  English  cases  cited  by  Mr. 
Thompson  sustain  such  a  distinction,  for  Best,  J.,  in  the  widely  cited  case  of 
Henley -v.  Mayor  qf  Lyme  Begu,  5  Bing.  107,  108,  said  "that  if  a  public  offiosr 
abuses  his  office,  either  by  an  act  of  omission  or  commission,  and  the  conse- 
quence of  that  is  an  injury  to  an  individual,  an  action  may  be  maintained 
against  such  public  officer.  The  instances  of  this  are  so  numeroua  that  it 
would  be  a  waste  of  time  to  refer  to  them."  And  such  a  distinction  is  net 
maintained  in  this  country,  at  least  not  in  New  York:  See  principal  oaaei 
BaHleU  V.  Cronier,  15  Johns.  250;  FulUm  Fire  Ina,  Co,  v.  Baldwin,  37  N.  T. 
648;  AdaU  v.  Brady,  4  Hill,  630;  S.  C,  40  Am.  Dec  305;  Piercy  v.  AverUl, 
37  Hun,  360;  Haver  v.  Barkhoof,  44  N.  T.  113;  Clark  v.  JfiUer,  54  Id.  258; 
BenneU  v.  WhUney,  94  Id.  302;  Ooetehens  v.  Matthewaon,  5  Lans.  221;  com- 
pare MeMUlan  v.  Biehards,  70  Am.  Dec.  655.  In  the  case  of  one  whose  duty 
it  is  to  repair  highways,  it  may  sometimes  be  necessary  to  ahow  that  he 
had  adequate  means  in  his  hands  to  make  such  repairs  before  he  can  be  held 
liable  for  non-feasance  or  omission  to  act  at  all;  but  as  a  general  rule,  it  is 
not  sufficient  to  show  that  he  had  no  funds  on  hand  wherewith  to  cause  the 
necessary  repairs  to  be  made;  but  he  must  show  that  ho  has  sought  through 
the  proper  channels  to  procure  the  said  funds,  or  he  will  be  liable  for  an 
omission  to  act:  BenneU  v.  Wldtney,  94  N.  Y.  308;  Warren  v.  Clement,  24 
Hun,  472;  Bedor  v.  Pierce,  3  Thomp.  &  C.  418.  A  complaint,  howe%er, 
must  allege  the  possession  of  funds  wherewith  to  repair:  Eveltigh  v.  Town  qf 
Houn^fieUd,  34  Hun,  140;  and  a  want  of  funds  is  no  defense  to  an  action  for 
miafeaaance:  BeOor  v.  Pieret,  3  Thomp.  ft  0.  41& 
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Vna^  BT  Om  m  Dkbt  to  his  Wm  and  OmT.pnnif  iob  NoicDrAL  Coir* 
giDKBATioir  IB  Fbaudulbbt  and  void  as  to  subseqiieiit  creditors,  where 
the  grantor  remains  in  possession  without  apparent  change  of  ownership, 
and  oontinnes  in  business,  paying  past  indebtedness  by  obtaining  new 
oxedit,  and  contraoting  new  debts  nntil  he  fails  in  bosiness. 

Ir  D  Fbaud  bob  Ownbb  or  Pbopbbtt,  abtbe  AiTBicprDio  to  Plaob  It 
BBTOND  Rbaoh  ob  hib  OBBi>iTOBa^  to  try  to  obtain  a  new  credit  by 
means  of  continaed  possession  and  apparent  ownership. 

TBAB8VBB  OB  Indbbtbditbss  IS  NOT  Patmbnt;  as  where  one  in  debt  trans- 
fers his  property  to  his  wife  and  childzen,  but  remains  in  possession, 
having  the  apparent  ownership  and  con  tinning  in  business;  the  fact  that 
he  paid  np  all  indebtedness  existing  at  the  time  of  the  transfer  by  means 
of  credit  obtained  afterward  is  only  a  transfer,  and  not  a  payment  of  the 
then  existing  indebtedness. 

Action  bv  Savage,  a  receiver  appointed  in  proceedings  sup- 
plementary to  execution  to  set  aside  conveyances  of  real  estate, 
made  by  llie  defendant,  George  Murphy,  ihe  judgment  debtor, 
to  the  other  defendants,  his  wife  and  children,  as  fraudulent 
and  void,  on  the  ground  that  they  were  made  by  the  debtor 
with  intent  to  defraud  his  creditors.  After  the  conveyance, 
several  judgments  were  recovered  against  Murphy  for  debts 
contracted  by  him  on  the  credit  and  faith  that  he  was  the 
owner  of  the  property.  The  cause  was  tried  by  the  court  with- 
out a  jury.  The  court  found  that  Murphy  made  the  convey- 
ance to  defraud  his  creditors,  and  particularly  the  creditors 
on  whose  claims  the  judgments  were  recovered.  It  also  de- 
cided, as  matter  of  law,  that  the  conveyances  were  void  as 
against  the  judgment  creditors  mentioned  in  the  complaint. 
Judgment  was  ordered  accordingly,  and  affirmed  at  the  gen- 
eral term.  From  the  judgment  of  affirmance  the  defendants 
appealed.    Other  fetcts  are  stated  in  the  opinion. 

John  Thompson^  for  the  appellants. 

E.  N,  Taftj  for  the  respondent. 

By  Court,  Smith,  J.  The  case  upon  the  facts  found  is  briefly 
this:  The  judgment  debtor,  being  engaged  in  an  extensive  busi- 
ness in  the  city  of  New  York  on  credit,  in  which  he  was  consider- 
ably indebted,  stripped  himself  of  the  title  to  all  his  property 
by  transfer  to  his  wife  and  children  for  a  merely  nominal 
pecuniary  consideration,  without  any  visible  change  of  pos- 
session, and  with  the  intent  to  contract  and.  continue  a  future 
indebtedness  in  his  business  on  the  credit  of  his  apparent 
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ownership  of  the  property  transferred,  and  to  avoid  payment 
of  his  debts.  After  the  transfers,  he  continued  in  business, 
making  new  purchases  on  credit,  and  using  part  of  the  avails 
of  each  successive  purchase  to  pay  the  indebtedness  then 
existing  during  about  ten  months,  at  the  end  of  which  time 
he  failed,  owing  debts  thus  contracted  amounting  to  more 
than  $3,450, — among  which  were  the  debts  for  which  judg- 
ments were  recovered,  as  alleged  in  the  complaint. 

Upon  these  facts,  it  is  clear  that  the  transfers  thus  made 
were  fraudulent  and  void  against  subsequent  creditors.  The 
fraud  consisted  in  the  design  to  obtain  a  credit  thereafter  by 
means  of  his  continued  possession  and  apparent  ownership  oi 
the  property  which  he  thus  placed  beyond  the  reach  of  those 
who  should  give  him  such  future  credit;  and  conseq[liently 
the  conclusion  of  fraud  is  not  repelled  by  the  circumstance 
that  the  debts  owing  by  him  at  the  time  of  the  transfers  were 
paid  with  the  proceeds  of  credit  subsequently  acquired  by  the 
means  above  stated.  The  indebtedness  then  existing  was 
merely  transferred,  not  paid,  and  the  fraud  is  as  palpable  as 
it  would  be  if  the  debts  now  unpaid  were  owing  to  the  same 
creditors  who  held  them  at  the  time  of  the  transfers. 

As  the  evidence  in  the  case  fully  supports  each  of  the  find- 
ings above  referred  to,  they  are  conclusive.  The  judgment 
must  therefore  be  af&rmed,  unless  there  is  merit  in  the  excep- 
tion taken  by  the  defendants'  counsel  to  the  admission  of  the 
testimony  of  the  witness  Budlong  as  to  declarations  made  by 
the  grantor  resi)ecting  the  conveyances  subsequently  to  their 
execution.  The  testimony  was  offered  for  the  purpose  of  con- 
tradicting Murphy,  the  grantor,  who  had  been  previously 
examined,  and  whose  attention  had  been  called  to  this  state- 
ment to  Budlong;  it  was  properly  admitted  for  that  purpose. 

The  appellant's  counsel  argues,  however,  that  although  ad- 
missible to  contradict,  it  was  improperly  treated  by  the  court 
as  evidence  in  chief,  and  as  tending  to  show  a  fraudulent  in- 
tent. This  claim  is  based  upon  an  expression  used  in  the 
opinion  of  the  judge  who  tried  the  cause.  The  opinion  is 
very  far  from  showing  clearly  that  the  judge  so  treated  the- 
testimony;  but  if  it  did  show  it,  the  point  would  be  unavail- 
ing. The  only  question  raised  by  the  exception  is  as  to  the 
admissibility  of  the  testimony;  and  there  being  other  testi- 
mony in  the  case  sufficient  to  uphold  the  conclusions  of  the 
trial  judge  on  all  points,  no  error  is  shown. 

The  judgment  should  be  affirmed. 
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FRATTDULXirr  ComrxTANCB  Mads  ur  Ck>ifTEicpLATiON  or  Fdturx  Inbebt- 
EDNSS8,  effect  of  as  to  sabeeqaent  creditors:  Beedtman  ▼.  Monlgomerif,  80  Am. 
Deo.  229,  note  234;  Cook  v.  Johnson,  72  Id.  381,  note  384.  A  voluntary  set- 
tlement on  wife  by  husband,  while  engaged  in  business  and  involved  in  debt| 
is  fraudulent  as  against  creditors,  no  matter  how  pure  the  motive  which 
induced  it:  BtHford  v.  Oane,  84  Id.  155,  note  163,  showing  that  as  to  subse- 
quent creditors  fraud  in  fact  must  be  established. 

HUSBAKD'b    CfONVlTANOB    OV    RXALTT    TO  WiFE,    TO    SSCUBX    It  TO    HkB 

Free  trom  Debts  which  he  may  contract  in  a  new  business  which  he  is 
about  to  engage  in  as  a  partner,  is  void  and  of  no  effect  as  against  subsequent 
creditors  of  the  partnership:  MuUen  v.  Wilson,  84  Am.  Dec.  461,  and  note  464. 
The  principal  oasx  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  A  transfer  of  property  may  be  made  under  such  circum- 
stances as  to  be  fraudulent  against  subsequent  creditors,  as  well  as  those 
existing  at  the  time:  In  Matter  c/Brwon,  39  Hun,  29;  and  it  is  well  settled, 
where  a  deed  is  set  aside  as  void  as  to  existing  creditors,  that  all  the  crediton^ 
prior  and  subsequent,  share  in  the  fund  pro  raia:  Kehr  v.  SmUh,  10  Nat.  Bank. 
Reg.  53;  S.  C,  20  WalL  36,  and  numerous  cases  there  cited.  A  deed  is  not 
per  se  fraudulent,  even  against  existing  creditors,  merely  because  it  is  volun- 
tary. The  want  of  a  consideration  is  only  a  circumstance  from  which  with 
other  circumstances  fraudulent  intent  may  be  inferred.  Still  lees  is  ib  per  m 
fraudulent  and  void  as  against  subsequent  creditors.  There  must  be  circum- 
stances showing  actual  fraud  to  impeach  the  conveyance,  and  facts  proved  to 
show  that  actual  fraud  was  contemplated:  Yotmg  v.  HeermasM,  66  N.  Y.  381 1 
Shand  v.  HmOey,  71  Id.  322;  Teed  v.  Vaientme,  65  Id.  474;  Dmdap  v.  Eaw 
bna,  59  Id.  348;  Keimedy  v.  McOvire,  15  Hun,  72;  WdU  v.  O'Connor,  27  Id. 
428.  Thus  if  a  voluntary  conveyance  is  made  immediately  before  engaging 
in  some  hasardous  business  or  enterprise,  or  obligations  are  incurred  so  soon 
after  the  conveyance  as  to  warrant  a  presumption  that  actual  fraud  was  in- 
tended, or  other  circumstances  lead  to  the  same  inference,  a  deed  will  be 
adjudged  fraudulent  and  void  as  well  against  the  subsequent  as  eTisting 
creditors:  Young  v.  Heermom,  66  N.  Y.  381;  Shand  v.  HanUy,  71  Id.  322; 
DaviB  V.  Leopold,  87  Id.  622;  Pendleton  v.  Hughes,  65  Barb.  144;  Sjnart  v. 
Harring,  52  How.  Pr.  507,  where  various  illustrations  of  this  principle  are 
given.  Where  a  person  is  indebted,  a  voluntary  disposition  of  his  property* 
which  has  the  effect  of  hindering,  delaying,  or  defrauding  present  or  pro- 
spective creditors,  will  not  be  sustained:  Martin  v.  WaXher,  12  Hun,  51; 
Toung  v.  Carter,  10  Id.  199.  So  where  one  engaged  in  a  hazardous  business 
makes  a  settlement  upon  his  wife  as  an  anchor  to  protect  his  family  in  case  of 
insolvency,  and  is  at  the  time,  though  solvent,  weak  and  unsteady  in  his 
pecuniary  matters,  the  settlement  is  fraudulent,  and  may  be  set  aside:  Sedg- 
wick v.  Place,  10  Nat.  Bank.  Reg.  32,  43;  S.  C,  12  Blatchf.  168,  179.  But  a 
conveyance  made  to  children  for  love  and  affection  is  not  fraudulent  or  void 
against  subsequent  creditors  if  at  the  time  of  the  conveyance  the  grantor 
had  sufficient  property  otherwise  to  pay  then  subsisting  creditors:  Holmes  v. 
Clark,  48  Barb.  238.  So  a  post-nuptial  settlement  made  in  consideration  of 
relinquishment  of  dower  and  of  maintenance,  especially  where  the  wife's 
trustee  joins  in  the  covenants  that  the  wife  will,  in  consideration  of  the  set- 
tlement niade,  relinquish  all  claims  to  dower  in  her  husband's  estate,  and  will 
contract  no  debts  on  his  account,  etc.,  will  be  upheld  in  law,  because  it  is  for 
a  valuable  consideration;  and  it  cannot  be  assailed  in  equity  by  the  husband's 
creditors,  unless  the  amount  so  settled  on  the  wife  is  unreasonable  or  .ex- 
cessive: Smith  V.  Kehr^  7  Nat.  Bank.  Reg.  105.     But  where,  prior  to  bift  dia- 
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charge,  a  iMuikrapt  placed  property  in  the  hands  of  another  to  be  held  for  his 
benefit,  and  to  be  restored  after  hia  diacharge,  or  where  he  dispoaed  of  hia 
property,  with  intent  to  defraud  hia  creditors,  to  one  oognizant  of  the  frand- 
nlent  intent,  an  action  is  maintainable  by  the  holder  of  the  judgment  by  coa- 
f ession,  after  retom  of  execation  thereon  onsatiBfied,  to  procure  satisfaction 
thereof  out  of  the  property  ao  transferred.  Such  a  trost  is  void  by  statute, 
both  as  to  existing  and  subsequent  creditors,  and  such  a  fraudulent  transfer 
is  also  void,  the  transferee  becoming  a  trustee  ex  mal^fieio  for  both  daasf  of 
creditors:  Dewey  ▼.  MoyeTf  72  N.  T.  76.  The  transfer  of  a  debt  is  not  a  pay- 
ment of  it:  Dufdap  v.  HawkbUj  2  Thomp.  &  0.  297.  The  principal  case  wae 
distinguished  in  Spartman  y.  Place,  6  Ben.  197;  Baker  t.  OUman,  52  Barb. 
88;  Seaman  y.  WaU,  M  Uow.  IV.  48;  Oarr  r.  Brmm,  81  N.  Y.  889;  &  C, 
18  Hun,  136. 


Roth  v.  Buffalo  and  State  Line  R  R  Co. 

TM  Nsw  TOBK,  6«.] 

OoMMOir  Cabrtteim  of  Pasbbngsbs  with  thkib  ORDcrABT  Baqqaom,  wvm 
HiBM,  4BX  loABLS  f OT  losses  ocourring  from  any  accident  to  the  baggage 
while  it  is  in  their  keeping  as  carriers,  except  tiioae  arising  from  the  act 
of  God  or  a  public  enemy. 

LiABiLiTT  07  Common  Oabaikr  or  PASssNOEBa  fob  thxib  Baooaob  In- 
TBUSTED  TO  HIS  Cabb  Tbbminates  within  a  reasonable  time  after  the 
arrival  of  the  baggage  at  the  point  of  destination,  where  the  oanier  ia 
ready  to  deliyer  the  same  to  the  passenger  according  to  the  terms  of  the 
contract. 

QuBOTiON  OF  Reasonaslb  Tdcb  IB  Obdinabilt  Mixed  One  of  Fact  ajtb 
Law. 

Whebe  Testimont  is  CoNFLicmro,  and  Facts  abb  Uitsettled,  the  Jury 
are  to  decide,  under  the  instructions  of  the  courts  as  to  the  law. 

Whebe  there  is  No  Dispute  as  to  Facts,  the  question  is  purely  one  of 
law,  and  the  court  should  decide  it. 

Cabbieb  Liable  only  as  Bailee,  when. — Where  passenger  refuses  or 
neglects  to  remoye  his  baggage  within  a  reasonable  time  after  reaching 
the  place  of  his  destination,  and  the  carrier  thereafter  retains  it  unclaimed 
by  the  owner,  his  liability  is  changed  from  that  of  an  insurer  to  the  re- 
sponsibility of  an  ordinary  bailee,  liable  only  for  losses  occasioned  by  hia 
own  fault. 

Whebe  Undisputed  Facts  Show  Conduct  of  Passehgeb,  in  neglecting 
to  call  for  his  baggage  after  reaching  place  of  destination,  to  be  unrea- 
sonable, it  should  be  so  held  as  a  matter  of  law. 

Railroad  Company  is  not  Liable  fob  Passenoeb's  Tbuite,  where  he 
did  not  call  for  it  after  reaching  the  place  of  destination,  but  left  it  in 
the  hands  of  the  company  oyer  night,  for  hia  own  oonyenience,  and 
without  any  arrangement  with  them,  and  where  it  waa  destroyed  by  the 
burning  of  the  depot  before  morning  by  an  accidental  fire,  which  did  not 
occur  from  any  negligence  or  fault  on  the  part  of  the  company.  The 
subsequent  liability  of  the  company  became  simply  that  of  an  ordinary 
bailee. 

Action  to  recover  tne  value  of  a  trunk  and  its  contents,  the 
property  of  Vincent  Dunn,  the  plaintiff's  assignor,  which  a 
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carrier  refused  to  deliver  or  account  for  to  Dunn  or  the  plain- 
tiff. The  facte  are  stated  in  the  opinion.  The  cause  was 
tried  by  a  justice  without  a  jury.  Judgment  for  plaintiff  for 
^47.50  damages,  with  costs.  This  judgment  was  reversed  on 
appeal  to  the  county  court  of  Erie.  The  judgment  of  reversal 
was  affirmed  on  appeal  to  the  superior  court  of  the  city  of 
Buffalo,  and  from  the  judgment  of  affirmance  the  plaintiff  ap- 
pealed to  this  court. 

James  A.  Alleriy  for  the  appellant. 
Sprague  and  Fillmore,  for  the  respondents. 

By  Court,  Smith,  J.  All  extraneous  circumstances  stated 
by  the  witnesses  being  rejected,  the  case  proved  is  briefly  this: 
Dunn,  the  plaintiff's  assignor,  took  passage,  with  his  trunk,  at 
Dunkirk,  for  Buffalo,  on  the  defendants'  cars.  Immediately  on 
the  arrival  of  the  cars  at  the  place  of  destination,  he  went  from 
the  depot  without  looking  for  his  trunk  or  saying  anything 
about  it  to  the  defendants'  agents,  and  left  it  in  their  hands, 
as  he  himself  testified,  solely  for  his  own  accommodation.  The 
agents  of  the  company  immediately  proceeded  to  unload  the 
baggage  on  the  train,  and  without  any  unnecessary  delay  were 
ready  to  deliver  it,  and  did  deliver  all  that  was  called  for  at 
the  platform  by  persons  having  checks.  They  carefully  stored 
what  remained,  and  during  the  night  the  depot  and  portions 
of  the  baggage  were  consumed  by  fire,  without  fault  on  the 
part  of  the  defendants,  and  doubtless  Dunn's  trunk  was  among 
the  baggage  thus  destroyed. 

The  irregularity  of  the  trains,  and  the  consequent  accumula- 
tion of  baggage  at  the  Buffalo  station,  the  lateness  of  the  hour, 
and  the  state  of  the  weather,  the  fact  that  Dunn's  wife  was 
under  his  charge,  and  that  he  saw  no  carriage  at  the  door  from 
which  he  made  his  exit,  are  circumstances  of  no  moment,  since 
it  is  not  shown  that  they  rendered  it  unsafe  or  improper  for 
him  to  receive  his  trunk  on  its  arrival,  and  besides,  it  dis- 
tinctly appears  that  they  did  not  influence  his  conduct.  Ac- 
cording to  his  own  statement,  he  left  his  trunk  at  the  depot 
over  night  because  "it  was  on  his  route  the  next  morning." 
What  his  route  on  the  next  morning  was  does  not  appear,  and 
it  is  not  important,  for  the  fact  is  undisputed  that  he  had 
reached  the  termination  of  his  route  on  the  road  of  the  de- 
fendants, and  their  contract  to  transport  him  and  his  baggage 
was  fully  perfotmed. 

▲m.  Dec.  Vol.  XC— «7 


738  Roth  v,  Buffalo  etc.  R.  R.  Co.      [New  York» 

It  is  well  settled  in  tliis  state  that  common  carriers  of  pas- 
sengers with  their  ordinary  baggage  for  hire  are  liable  for 
losses  occurring  from  any  accident  to  the  baggage  while  it  is 
in  their  keeping  as  carriers,  except  those  arising  from  the  act 
of  God  or  a  public  enemy:  Hollister  v.  Nowlertj  19  Wend.  234 
[32  Am.  Dec.  455];  Cole  v.  Goodwin,  19  Id.  251;  PowM  v. 
Myers,  26  Id.  591.  This  liability  once  commenced  does  not 
necessarily  terminate  with  the  transit,  but  prima  facia  con- 
tinues until  safe  delivery  of  the  baggage  to  its  owner:  Id. 

The  case  of  Powell  v.  Myers,  26  Wend.  591,  above  cited,  de- 
cided by  the  court  for  the  correction  of  errors,  shows  the  extent 
to  which  these  salutary  rules  ha^e  been  enforced.    There  a  pas* 
senger  on  a  steamboat  on  the  Hudson  River  from  West  Point  to 
New  York  left  the  boat  on  its  arrival  at  New  York  at  about  ten 
o'clock  at  night,  its  usual  hour,  leaving  hiB  trunk  on  board  with 
the  consent  of  the  captain,  and  upon  his  assurance  that  it  would 
be  safe  during  the  night.    The  next  morning  about  eight  o'clock 
the  owner  inquired  for  his  trunk,  and  learned  that  it  had  beea 
delivered  to  a  negro  on  a  forged  order,  the  master  of  the  boat 
pointing  it  out  to  him.    The  carrier  was  held  liable.    But  in 
that  case,  Senator  Verplanck  remarked:  "There  may  unques- 
tionably be  cases  where,  at  some  time  after  the  arrival  at  the 
place  of  destination,  the  strict  responsibility  of  the  carrier  aa 
such  for  goods  or  baggage  remaining  in  his  possession  undeliv- 
ered, without  fault  or  neglect  of  his  own,  should  cease,  and  he 
would  then  continue  to  hold  them,  not  as  a  carrier,  insuring 
against  all  except  public  and  inevitable  perils,  but  as  a  mere 
bailee  in  deposit,  gratuitously  or  otherwise,  according  to  cir- 
cumstances.   Such  a  termination  of  the  carrier's  responsibility 
and  change  of  character  of  the  deposit  would  be  regulated  b^ 
usage,  the  course  of  business,  sometimes  by  legal  principles 
applied  to  the  special  facts,  the  acts  of  parties,  and  the  com* 
mon  understanding  of  the  transaction."    The  same  learned 
jurist  also  suggested  that  the  general  rule  governing  such 
cases  has  not  yet  been  distinctly  and  comprehensively  laid 
down  either  in  the  decisions  or  the  text-books,  although  the 
principle  is  to  be  found  there. 

The  present  case  lacks  the  circumstances  which  controlled 
the  decision  in  Powell  v.  Myers,  supra,  to  wit,  the  consent  of 
the  carrier  that  the  trunk  should  remain  in  his  possession, 
and  his  delivery  of  it  on  a  forged  order.  We  are  therefore  to 
see  whether  there  is  any  usage  or  legal  rule  applicable  to  the 
particular  circumstances  of  this  case  which  terminated  the 
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Btriot  responsibility  of  the  defendants  as  carriers  according  to 
the  principle  suggested  in  Powell  v.  MyerSy  supra. 

The  usage  relied  upon  by  the  defendants  in  respect  to  the 
delivery  of  baggage  on  the  arrival  of  the  cars  was  testified  to 
by  two  persons  only,  and  they  were  employees  of  the  company. 
They  did  not  state  how  long  the  usage  had  existed,  or  to  what 
extent  it  was  recognized  by  passengers;  nor  was  any  testimony 
given  tending  to  show  knowledge  of  it  on  the  part  of  Dunn. 
It  is  true,  one  of  the  witnesses  stated  that  the  usage  was  "uni- 
form," and  the  other  that  it  was  "  universal,"  but  the  fact  that 
large  amounts  of  baggage  were  lying  in  the  defendants'  depot 
on  the  night  in  question,  unclaimed  by  their  owners,  proved 
conclusively  that  the  usage  was  neither  universal  nor  uniform 
on  the  part  of  passengers.  I  think,  therefore,  it  cannot  be 
held  that  the  responsibility  of  the  carrier  was  at  an  end,  on 
the  ground  of  usage  or  of  a  known  course  of  business,  as  was 
in  the  case  of  Oarside  v.  Trent  and  Mersey  Navigation  Co.,  4 
Term  Rep.  581. 

There  are,  however,  certain  legal  principles  applicable  to 
the  special  facts  of  the  case,  which,  it  seems  to  me,  obviously 
determine  it  in  favor  of  the  defendants.  It  must  be  conceded 
that  in  a  case  like  the  one  before  us,  the  owner  ought  not  to  be 
pernritted  to  prolong  the  strict  and  rigorous  liability  of  the 
carrier  by  refusing  or -neglecting  to  receive  his  baggage  for  an 
unreasonable  length  of  time  after  the  transit  is  ended.  The 
obligations  of  both  parties  are,  to  some  extent,  reciprocal;  the 
carrier  is  bound  to  deliver  safely  to  each  passenger  his  bag- 
gage at  the  place  of  its  destination,  in  a  reasonable  time  and 
manner,  and  when  it  is  thus  delivered  or  offered  to  be  deliv- 
ered, the  passenger  is  bound  to  receive  it  and  remove  it  in  a 
reasonable  time.  If  he  refuses  or  neglects  to  do  so,  and  the 
carrier  thereafter  retains  it,  unclaimed  by  the  owner,  his  lia- 
bility is  changed  from  that  of  an  insurer  to  the  responsibility 
of  an  ordinary  bailee,  liable  only  for  losses  occasioned  by  hia 
own  fault. 

It  is  claimed,  however,  by  the  plaintiff  that  the  question  of 
reasonable  time  is  one  of  fact,  and  that  the  judgment  of  the 
justice  is  conclusive  upon  it.  Ordinarily  it  is  a  mixed  ques- 
tion of  fact  and  law;  when  the  testimony  is  conflicting,  and 
the  facts  are  unsettled,  the  jury  are  to  decide,  under  the  in- 
structions of  the  court,  as  to  the  law;  when  there  is  no  dispute 
as  to  the  facts,  the  question  is  purely  one  of  law,  and  the  court 
should  decide  it:  Bryden  v.  Bryden,  11  Johns.  187;  Carroll  \\ 
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Uptan^  3  N.  Y.  272;  Hunt  v.  Maybee,  7  Id.  266;  Daseomb  v. 
Buffalo  &  S.  L.  R.  R.  Co.,  27  Barb.  221;  Eenbach  v.  MMman^ 
2  Duer,  259;  Cuinpston  v.  McNair^  1  Wend.  457.  In  this  case, 
as  has  been  already  said,  it  was  proved,  without  contradiction, 
that  the  carrier  transported  the  passenger  and  his  trunk  to  the 
place  of  destination,  and  was  ready  to  deliver  it  on  its  arrival, 
but  the  passenger  who  accompanied  it,  and  therefore  had  no- 
tice of  its  arrival,  neglected  to  receive  it,  and  left  it  in  the 
carrier's  possession, — not  because  it  was  unsafe  or  improper  for 
him  to  take  it,  but  because  he  preferred  to  leave  it  at  the  depot 
over  night  rather  than  carry  it  to  his  lodgings.  His  conduct 
was  unreasonable,  and  the  justice  should  have  so  held  as  mat- 
ter of  law  upon  the  undisputed  facts.  By  his  neglect  to  remove 
the  trunk,  the  subsequent  liability  of  the  defendants  became 
that  of  an  ordinary  bailee,  and  they  are  not  responsible  for  its 
loss,  occasioned  by  an  accidental  fire,  which  did  not  occur 
from  any  negligence  or  fault  on  their  part. 

The  rules  above  stated  in  respect  to  the  obligations  of  pas- 
sengers are  laid  down  strictly  in  view  of  the  special  fiEicts  of 
this  case.  They  are  not  intended  to  apply  to  the  case  of  mer- 
chandise transported  as  freight,  unaccompanied  by  its  owner, 
nor  to  the  case  of  the  baggage  of  a  passenger  who,  with  the 
knowledge  and  consent  of  the  agents  of  the  railroad  company, 
stops  at  an  intermediate  station  on  the  route  over  which  he 
has  contracted  to  be  carried,  intending  to  pursue  his  journey 
on  a  subsequent  train,  and  leaving  his  baggage  in  the  keeping 
of  the  carrier  in  the  mean  time.  The  judgment  of  the  superior 
court  should  be  affirmed. 

Judgment  affirmed. 

LiABnjTT  OF  GoMXQN  Gabbder  FOR  Bagoaos  OF  PAssurosB:  SmDiSt. 
South  CaroUna  R,  R.  Co.,  62  Am.  Dec.  407,  note  409.  As  to  baggage  do- 
posited  in  warehouse,  see  Minor  v.  Chicago  etc  I^y  Co.,  88  Id.  670,  note  671. 

Ck>MMON  Carbiee's  LiABnjTY  Terminates  whem:  See  collected  cases  in 
notes  to  Wood  ▼.  Crocker,  86  Am.  Dec.  776;  Banaemer  y.  Toledo  etc  R'y  Co., 
87  Id.  371. 

Ck>MMON  Carrier's  Liabilitt  as  Warehouseman  Gommengbs  wheni 
See  notes  to  Wood  v.  Crocker,  86  Am.  Dea  776;  Baneemer  v.  Toledo  etc,  B'y 
Co.,  87  Id.  371. 

Reasonable  Time  or  OppoRTinriTT  in  Which  to  Remove  Goods 
AFTER  Transit  is  Ended:  See  Wood  y.  Crocker,  86  Am.  Dec  773^  and  note 
777. 

Questions  of  Fact  are  Determined  bt  Jurt  where  Evidxnos  n 
O021FUCIINO:  LouiemUe  etc  R.  R.  Co.  ▼.  CoUine,  87  Am.  Deo.  486;,  D<maJd- 
eon  y.  Miaeiesippi  etc  R,  R.  Co.,  87  Id.  391;   and  it  has  been  held  that  tha 
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finding  of  facta  must  be  left  to  the  jnry,  a^en  where  the  evidence  is  all  on 
fme  side:  Bimey  v.  New  York  etc,  Tel,  Co.,  81  Id.  607. 

Thb  prinoipal  oase  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  The  responsibility  of  a  passenger  carrier  for  the  luggage 
of  passengers  continues  until  the  owner  has  had  reasonable  time  and  oppor- 
tunity to  come  and  take  away  his  baggage.  If  it  be  not  called  for  within 
such  reasonable  time,  the  company  may  store  it  in  a  secure  warehouse,  and 
from  thence  its  liability  as  a  carrier  ceases,  and  that  of  a  warehouseman  i» 
assumed:  Chicago  etc  B.  B.  Co,  v.  Boyee,  73  HI.  513;  Adams  Ex.  Co.  v.  Dav 
nell,  81  Ind.  23;  Fenner  v.  B^cUo,  44  N.  Y.  511;  Lamb  v.  Camden  etc  Traru. 
Co.,  2  Daly,  472,  473;  BumeUr.  N.  T.  Cent.  B.  B,  Co.,  45  N.  Y.  187;  Fair- 
fax V.  N.  T,  Cent.  B,  B.  Co.,  5  Jones  &  S.  632.  Where  a  passenger  on 
arriving  at  his  destination  neglects  to  look  after  his  baggage,  and  negligently 
leaves  it  without  any  arrangement  that  the  carrier  shall  retain  it  for  him, 
and  it  is  lost  by  fire  or  otherwise  while  thus  situated,  without  fault  on  the 
part  of  the  carrier,  he  is  not  liable:  CurtU  v.  Avon  etc.  R.  B.  Co.,  49  Barb. 
154;  Jonea  v.  'Norwich  etc  Th-ansp.  Co.,  50  Id.  205;  Holdridge  v.  Utica  etc 
B.  B,  Co.,  56  Id.  192.  But  the  difficulty  is  not  in  the  rule  as  stated  above, 
but  in  the  determination  of  what  is  a  reasonable  time  and  opportunity  for  a 
passenger  to  daim  and  take  away  his  luggage.  The  impossibility  of  stating 
any  absolute  rule  on  this  subject  has  given  rise  to  the  apparent  conflict  in 
many  of  the  adjudged  cases.  When  the  facts  are  undisputed,  it  is  purely  a 
question  of  law,  and  the  conrt  should  decide  it:  Chicaqo  etc  B.  B.  Co.  v. 
Boyee,  73  HL  513;  Hedges y.  Hudson Jiiver  B.  B.  Co.,  49  N.  Y.  225;  Daioia  t. 
Qwynne^  67  Id.  677;  Bennett  v.  Ljfeoming  County  MuL  Ins,  Co.,  67  Id.  278; 
otherwise  the  question  most  be  left  fo  the  oircnmstances  of  each  case,  to  be 
determined  by  the  jury:  Bumell  v.  N.  Y,  Cent.  B.  B.  Co.,  45  Id.  186,  187; 
Laamb  t.  Camden  etc  Transp.  Co.,%  Daly,  473.  In  BumeU  t.  N.  Y.  Cent 
B.  B.  Co.,  suprti,  Church,  C.  J.,  thought  that  the  rule  of  exemption  from 
■trict  liabili^  was  carried  in  the  principal  case  "  to  the  utmost  limit  of  pro- 
priety, to  say  the  least  of  it.'*  A  passenger's  baggage^  arriving  at  the  end 
of  the  journey,  and  not  cvUed  for  until  three  days  thereafter,  is  held  by  the 
carriers  as  warehousemen:  Weed  v.  Barney,  45  K.  Y.  347.  The  principal 
case  was  distinguished  in  Curtis  v.  Atfon  etc  B.  B,  Co.,  49  Barb.  154,  becanae 
there  the  baggage  was  retained  by  the  defendant  on  request  until  it  could  be 
■eni  for.  The  dktmn  in  the  principal  caae  is  no  anthority:  Chicago  etc  B*  B. 
On  ▼.  Boyoe,  73  OL  515w   . 
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[S4  New  Yobk,  022.] 

Wamt  of  Caution  WHi(X9;.,CoN9TrruTis  NEOuoxNca  must,  in  Ant  Qivxn 
Cask,  Dspknd  upon  dr^mstances  under  which  the  plaintiff  is  placed  at 
the  time. 

Plaintiff,  Injured  ytbxSS  Attxmptino  to  Pass  oyer  Railroad  Track 
AT  Crossino,  cannot  ^Ri^ver  where  he  was  himself  negligent.  Oases 
involving  this  principle  summarized. 

Railroad  ddMFANY  is  Bound  to  Exercise  More  Caution  and  Hiohxe 
Degree  of  Care  when  running  their  cars  throngjh  a  village  or  diy 
than  in  the  open  country.  * 


742       Beibieoel  v.  New  York  Cent.  R.  R.  Co.     [New  York, 

Quisnow  OF  Neolioencs  should  bb  StTBMiTTED  TO  JuBT  where  traveler, 
in  attempting  to  cross  a  railroad  track  in  a  city,  walked  up  to  it,  listened 
and  looked,  so  far  as  the  ohstroeted  condition  of  the  track  would  permit^ 
to  see  if  a  train  was  approaching,  bnt  was  ran  over  by  an  engine  goingp 
contrary  to  law,  at  an  nnnsoal  rate  of  speed,  and  withont  giving  any 
warning  of  its  approach. 

Ordinart  Carx  Requirxs  Wat-travzlx&  to  Look  when  ApFBOACHiiro 
Railroad  Traok;  but  if  he  cannot  see  by  reason  of  obstmctiaiia 
thereon,  it  requires  him  to  stop  just  short  of  the  track  and  listen. 

Omissiom  of  Gustomart  Signals  is  Assurance  bt  RAniBOAP  Oompakt 
that  no  train  b  approaching  crossing. 

Traveler  on  Public  Highway  at  Railroad  Crosbino  mat  Biobtvuli.t 
Assume  that  no  train  is  approaching,  where  he  sees  none,  and  no  flag  is 
displayed,  and  no  bell  or  whistle  is  sounded. 

Traveler  in  Street  of  Citt  at  RAn.BOAD  CBoasnro,  Who  Sees  No 
Train  Approaching,  is  not  bound  to  be  on  alert  for  danger  when  the 
railroad  company  has  assured  him,  by  its  omission  to  give  the  customary 
signals,  that  the  crossing  is  safe. 

HoHBUiT.  —It  is  Error  to  Hold  as  Matter  of  Law  that  Plaintiit 
WAS  QuiLTT  OF  Nbolioenob  In  not  continuing  to  look  both  ways  simnl- 
tvieonsly,  where  he,  in  attempting  to  cross  a  railroad  track  in  the 
sbeet  of  a  populous  city,  walked  np  to  it,  listened  and  looked,  first  one 
way  and  then  the  other,  so  far  as  the  obstructed  oondition  of  the  track 
would  permit,  but  was  run  over,  before  he  could  desr  the  track,  by  an 
MBgine  going,  contrary  to  law,  at  a  dangerous  rate  of  flfpaed,  and  without 
giving  the  customary  signals  of  danger;  and  it  is  error  to  nonsuit  him 
on  that  ground. 

Plaintiff  sued  the  railroad  company  for  damages  for  neg- 
ligently running  a  steam-engine  against  him  while  crossing 
the  track  on  St.  Joseph  Street,  in  the  city  of  Rochester.  The 
court  nonsuited  the  plaintiff  at  the  circuit,  upon  the  ground 
that  it  was  his  duty  to  have  looked  and  ascertained,  before  at- 
tempting to  cross  the  railroad,  that  he  could  safely  pass  the 
same,  and  that  it  was  negligence  in  him  not  to  do  so.  This 
order  was  affirmed  at  the  general  term,  and  firom  that  judg* 
ment  plaintiff  appealed  to  this  court.  The  fiacts  are  given  in 
the  opinion  of  Porter,  J. 

Oeorge  F.  Danforthy  for  the  appellant. 
Theron  K  Strong^  for  the  respondents. 

By  Court,  Morgan,  J.  Upon  the  undisputed  {acta  of  the 
case,  the  plaintiff  could  have  avoided  the  accident  by  exer- 
cising a  little  more  precaution  before  he  stepped  onto  the  third 
track.  If  the  freight-cars  had  not  intercepted  his  vision,  he 
must  have  seen  the  engine  approaching  from  the  east  in  time 
to  have  avoided  the  collision. 

It  is  said  that  common  prudence  required  him  to  put  him- 
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self  in  a  poeition  to  see  whether  there  was  a  train  coming  from 
the  east  on  the  third  track  before  he  attempted  to  cross  it. 
The  evidence,  however,  tended  to  show  that  the  railroad  com- 
pany was  guilty  of  great  negligence  in  backing  down  at  so 
rapid  a  speed,  across  St.  Joseph  Street,  without  any  flagman 
to  warn  foot-passengers  of  their  danger,  or  without  sounding 
an  alarm  from  the  engine.  With  their  cars  standing  upon  the 
tracks  so  near  the  crossing,  the  company  was  guilty  of  inex- 
cusable negligence  in  omitting  to  take  the  usual  and  neces- 
sary precautions  to  prevent  accidents. 

As  an  original  proposition,  it  seems  to  me  that  the  omission 
of  a  railroad  company  to  sound  an  alarm  when  approaching 
a  crossing,  especially  when  the  view  is  obstructed  by  inter- 
mediate objects,  is  some  excuse  for  the  inattention  of  a 
way-traveler  to  the  danger  of  an  approaching  train.  The 
way-traveler  depends  upon  his  ears  as  well  as  his  eyes;  and 
when  his  vision  is  obstructed,  and  he  is  within  a  few  feet  of 
the  track,  and  hears  no  alarm,  it  ought  not  to  be  thought  very 
hazardous  to  step  across  the  track.  If  he  hears  no  signal,  he 
does  not  expect  a  train  to  cross  his  path  when  he  has  but  a 
few  feet  to  go  to  cross  over;  and  if  he,  for  greater  precaution, 
stops  and  looks  both  ways  before  he  makes  the  last  step  to 
reach  the  track,  he  exercises  more  precaution  than  a  majority 
of  our  citizens  do  in  similar  circumstances. 

The  doctrine  which  requires  a  traveler  in  all  cases  to  stop 
and  look  both  ways  When  approaching  a  railroad  track  pre- 
sijpposes  that  railroad  companies  are  guilty  of  violating  their 
duties  to  such  an  extent  as  to  make  it  a  matter  of  course  to 
expect  a  train  to  run  over  the  streets  of  a  city,  under  full 
headway,  at  any  time,  without  signals  or  safeguards.  When 
the  vision  is  obstructed,  as  in  the  case  at  bar,  the  way-traveler 
generally  listens  to  hear  the  alarm,  and  if  none  is  given,  it  is 
not,  or  at  least  ought  not  to  be,  presumptuous  in  him  to  sup- 
pose that  he  can  walk  over  the  track  with  safety.  He  has  a 
right  to  believe  that  the  engineer  will  not  run  his  engine  with 
such  dangerous  speed  without  ringing  the  bell  or  sounding 
the  whistle. 

It  is  not  sufficient  to  defeat  this  action  to  say  that  in  an- 
other case  the  plaintiff  was  nonsuited  because  he  failed  to 
look  both  ways  before  attempting  to  cross  the  track  of  a  rail- 
road. The  want  of  caution  which  constitutes  negligence  must, 
In  any  given  case,  depend  upon  the  circumstances  under  which 
the  plaintiff  is  placed  at  the  time.    If  the  tracks  had  been 


744       Beisiegel  v.  New  Yokk  Cent.  B.  R.  Co.     [New  York, 

clear,  so  that  the  plaintiff  could  have  seen  the  approaching 
engine,  then  doubtless  it  would  be  negligence  in  him  not  to 
have  seen  it.  So  much  must  be  conceded  as  settled  by  the 
adjudications  in  this  state. 

It  is  said  the  plaintiff  ought  to  have  known  from  the  num- 
ber of  tracks  that  such  a  thing  was  very  likely  to  happen  as 
did  happen  in  this  instance,  and  as  it  happens  probably  very 
often.  But  this  supposes  that  the  railroad  company  very  often 
backs  down  an  engine  upon  their  tracks  across  St.  Joseph 
Street,  in  a  crowded  part  of  the  city,  at  a  rapid  rate  of  speed, 
without  a  flagman  at  the  crossing,  and  without  giving  any 
signal  whatever  of  its  approach.  For  if  the  usual  signals  are 
given,  which  the  most  ordinary  prudence  requires  in  such  a 
case,  it  is  not  to  be  expected  that  such  a  thing  will  very  often 
happen  as  did  happen  in  this  case.  It  involves  a  gross  viola- 
tion of  duty  on  the  part  of  the  railroad  company,  and  for  that 
reason  such  a  thing  ought  not  to  be  expected  by  the  way- 
traveler.  The  very  object  of  requiring  the  engineer  to  sound 
an  alarm  before  reaching  the  crossing  is  to  put  the  way-trav- 
eler on  his  guard;  and  when  the  engineer  neglects  the  neces- 
sary signals,  he  deprives  the  traveler  of  one  of  the  means  upon 
which  he  has  a  right  to  rely  for  protection  against  the  danger 
of  a  collision. 

The  evidence  tended  to  show  that  the  plaintiff  was  within  a 
few  feet  of  the  third  track,  and  heard,  nothing  to  give  him 
warning  of  an  approaching  engine.  He  left  his  position  and 
stepped  forward  to  cross  it.  He  could  not  see  the  approaching 
engine  until  he  had  got  to  the  very  point  of  danger,  and  then, 
on  account  of  the  rapid  motion  of  the  engine,  he  was  unable 
either  to  cross  over  or  to  recede  and  avoid  it. 

The  court  below  maintains  the  proposition  that  the  plaintiff| 
although  he  had  waited  on  the  second  track  until  one  train 
had  passed  and  had  heard  no  signal  of  another,  yet,  that  he 
should  have  stopped  again  and  looked  down  the  third  track 
before  attempting  to  cross  it.  And  this  is  put  upon  the  ground 
that  it  might  be  expected  that  an  engine  at  full  speed  would  be 
rushing  along  at  that  very  time  without  giving  any  warning  of 
its  approach.  I  cannot  subscribe  to  such  a  proposition.  It  was, 
I  think,  a  question  for  the  jury  to  decide,  whether  under  the 
particular  circumstances  of  the  case  the  plaintiff  was  wanting 
in  ordinary  prudence  in  attempting  to  cross  the  third  track 
when  he  did  without  taking  other  precautionB  to  discover  that 
it  was  clear. 
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Doubtless  if  the  engineer  gives  the  usual  signals,  and  the 
way-traveler  does  not  hear  them,  it  would  be  his  misfortune  if 
be  came  in  collision  with  the  engine.  So  if  the  way-traveler 
can  see  the  train  with  his  eyes  in  time  to  avoid  it,  it  is  his 
folly  if  he  ventures  to  proceed  and  comes  in  collision  with  it. 
But  when  he  cannot  have  tbe  use  of  his  eyes  to  discover  the 
danger  until  he  reaches  the  track  upon  which  the  train  is  ap- 
proaching, and  upon  stopping  a  few  feet  short  to  listen  he 
hears  no  signal,  can  it  be  said  as  an  abstract  proposition  that 
the  plaintiff  is  guilty  of  negligence  because  he  trusts  his  ears 
and  comes  to  the  conclusion  that  it  is  safe  to  take  the  few 
steps  necessary  to  pass  over  it?  If  he  has  listened  while  stand- 
ing within  a  convenient  distance  of  the  track,  and  has  heard 
no  signal  of  an  approaching  train;  if  he  has  but  a  few  steps 
to  go  to  cross  it;  and  if,  acting  upon  the  belief  that  it  was  safe 
(as  nine  men  out  of  ten  would  do  in  a  similar  situation),  he 
started  on  and  was  met  by  an  engine  running  along  almost 
noiselessly  and  at  great  speed, — can  it  be  said  with  propriety 
that  he  should  have  expected  such  a  thing  to  occur  as  did  oc- 
cur in  this  case? 

It  is  not  necessary  to  decide  that  the  plaintiff  was  not 
guilty  of  negligence.  All  I  claim  is,  that  considering  the 
peculiar  position  the  plaintiff  was  placed  in,  as  may  be  gath- 
ered from  his  own  statement;  his  proximity  to. the  track;  the 
few  moments  it  would  take  him  to  clear  it;  his  obstructed 
vision,  and  the  noise  and  confusion  at  the  time;  that  no  sig- 
nals were  sounded  from  the  approaching  engine  to  put  him  on 
his  guard;  and  the  unusual  speed  with  which  the  engine  ap- 
proached him, — I  say,  considering  all  these  circumstances,  it 
should  have  been  left  to  the  jury,  as  a  question  of  fact,  to  de- 
termine whether  or  not  the  plaintiff  was  guilty  of  negligence 
in  attempting  to  cross  the  track  without  taking  further  and 
additional  precautions  against  the  danger  of  a  collision.  If, 
however,  the  evidence  should  disclose  that  the  plaintiff  was 
heedless  or  careless,  and  neglected  to  avail  himself  of  the 
usual  precautions  which  men  of  common  prudence  would  use 
in  like  circumstances,  he  cannot  recover,  under  the  well-set- 
tled rule,  that  his  own  neglect  contributed  to  produce  the  in- 
jury. 

The  degree  of  care  which  a  way-traveler  should  observe 
when  about  to  cross  a  railroad  track  has  been  discussed  in 
several  adjudicated  cases.  In  Pennsylvania  R,  R.  Co,  v.  Ogier, 
85  Pa.  St.  60  [78  Am.  Dec.  322],  it  was  held  that  negUgence 
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was  a  relative  term  when  applied  to  a  traveler  in  such  a  cajse, 
and  consisted  in  the  absence  of  that  ordinary  care  which  a 
party  ought  to  observe  under  the  particular  circumstances  in 
which  he  is  placed;  and  that  a  different  degree  of  care  is  re- 
quired when  there  is  reason  to  apprehend  danger  from  that 
which  is  necessary  when  none  is  to  be  expected.  It  is  further 
held  that  a  defendant  cannot  impute  a  want  of  vigilance  to 
one  injured  by  his  act  or  negligence  if  that  very  want  of  vigi- 
lance was  the  consequence  of  an  omission  of  duty  on  the  part 
of  the  defendant. 

In  Johnson  v.  Hudson  River  R.  R.  Oo.^  20  N.  Y.  66  [75  Am. 
Dec.  375],  the  same  views  were  expressed,  and  it  was  held  that 
the  deceased  was  bound  to  exercise  ordinary  prudence,  and 
no  more;  and  it  was  for  the  jury  to  determine  whether  it  ap- 
peared from  the  evidence  that  there  had  been  on  the  part  of 
the  deceased  a  want  of  that  care  and  foresight  that  men  of  or- 
dinary prudence  are  accustomed  to  employ,  placed  in  like  cir- 
cumstances: Id.  68.  And  in  Warren  v.  Fitchburg  R.  Ri  Co.y  8 
Allen,  227  [85  Am.  Dec.  700],  it  was  held  that  crossing  a  rail- 
road track  without  looking  to  see  if  a  train  is  coming  is  not 
conclusive  proof  of  want  of  care,  although  with  nothing  to  ex- 
plain or  qualify  the  act  it  would  be  regarded  as  negligence. 
The  plaintiff  in  that  case  followed  the  direction  of  the  station 
agent  to  cross  over;  the  path  by  which  he  went  to  the  train 
was  somewhat  oblique,  in  that  the  engine  which  struck  him 
came  in  a  direction  partially  behind  him.  The  court  say: 
"  Whether  in  this  condition  of  things,  his  anxiety  seasonably 
to  reach  the  train,  which  would  stop  but  a  moment,  the  plain- 
tiff, at  a  station  with  which  he  was  not  familiar,  would  have 
been  likely  to  be  thrown  off  his  guard  by  the  direction  to  cross 
over,  given  without  any  caution  or  qualification;  whether, he 
might  naturally,  and  without  subjecting  himself  to  the  impu- 
tation of  want  of  care,  have  considered  himself  under  the 
charge  of  the  defendant's  agent,  with  an  assurance  that  it  was 
safe  and  proper  to  go  directly  to  the  cars, — were  questions  for 
the  jury,  and  not  for  the  court."  The  case  shows  that  when 
he  reached  the  outside  of  the  platform  he  could  see  an  ap- 
proaching train  at  a  distance  of  thirty  or  forty  rods,  but  that 
he  stepped  off  without  looking  that  way,  and  did  not  hear  the 
whistle  until  it  was  too  late  to  escape  the  collision.  Unless  I 
am  not  entirely  mistaken,  there  were  more  circumstances  of 
excuse  for  the  plaintiff  in  the  case  at  bar  than  in  the  case  of 
Warren. 
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The  duty  of  a  railroad  company  to  exercise  more  caution 
and  a  higher  degree  of  care  when  running  their  cars  through 
a  village  or  city  than  in  the  open  country,  as  was  held  in  Fero 
V.  Buffalo  and  State  Line  R.  R.  Co,,  22  N.  Y.  209  [78  Am.  Dec. 
178],  concedes  that  the  company  would  be  liable  in  not  exer- 
cising it,  when  by  so  doing  ordinary  prudence  on  the  part  of 
a  way-traveler  would  save  him  from  a  collision.  The  good 
sense  of  the  rule  may  be  thus  expressed:  Ordinary  care  re- 
quires the  way-traveler  to  look  for  a  train  when  approaching 
a  railroad  track.  If  he  cannot  see  by  reason  of  obstructionSy 
it  requires  him  to  stop  just  short  of  the  track  and  listen.  II 
he  does  more  than  this,  it  is  extraordinary  caution,  and  what 
is  not  required  on  the  part  of  the  plaintiff  to  entitle  him  to  re- 
cover against  a  railroad  company  which  has  culpably  omitted 
to  sound  an  alarm  before  reaching  the  crossing,  if  the  jury 
believe  that  the  accident  would  not  have  occurred  provided 
the  usual  signals  had  been  given. 

I  distinguish  the  case  at  bar  from  those  in  this  state  where 
it  has  been  held  that  the  plaintiff  could  not  recover  in  conse- 
quence of  his  own  want  of  caution  in  attempting  to  cross  a 
railroad  track.  In  Dascomb  v.  Buffalo  and  State  Line  R,  R* 
Co.,  27  Barb.  221,  the  plaintiff  drove  alopg  upon  the  track 
without  taking  the  slightest  precaution  to  ascertain  whether 
or  not  a  locomotive  was  approaching.  In  Mackey  v.  New  York 
Central  R.  R.  Co.,  27  Id.  528,  the  deceased,  after  being  notified 
of  the  approaching  train,  whipped  up  his  horses  and  under- 
took to  cross  the  track,  when  he  was  struck  by  the  locomotive 
and  killed.  In  Sheffield  v.  Rochester  and  Syracuse  R.  R.  Co., 
21  Id.  339,  the  plaintiff  was  in  plain  sight  of  the  track,  with 
nothing  to  obstruct  his  view.  So  in  Steeves  v.  Oswego  and  Syra* 
case  R.  R,  Co.,  18  N.  Y.  422. 

In  WUds  V.  Hudson  R.  R.  Co.,  24  N.  Y.  435,  it  is  assumed,  in 
the  opinion  of  the  court,  that  the  company  complied  with  the 
requisition  of  the  statute  by  ringing  the  bell  so  that  it  was 
heard  at  a  distance  sufScient,  and  in  time  suflScient,  to  give 
abundant  notice  to  all  persons  to  keep  oil'  the  track.  A  flag- 
man was  also  at  the  station,  giving  signals  of  the  approaching 
train.  This  was,  perhaps,  suflScient  to  dispose  of  the  case, 
without  reference  to  the  misconduct  or  negligence  of  the  de- 
ceased; but  the  opinion  proceeds  to  state  that  the  deceased 
himself,  after  notice  of  the  danger,  whipped  up  his  horses 
and  attempted  to  cross  the  track.  Under  this  state  of  facts, 
the  court  very  properly  decided  that  the  defendants  were  not 
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liable.  The  action  was  tried  again^  and  judgment  of  nonsuit 
ordered  against  the  plaintiff.  On  appeal  to  this  court,  the 
judgment  of  nonsuit  was  affirmed:  Wilds  v.  Hudson  River  R.  R. 
Co,,  29  N.  Y.  315.  The  opinion  was  delivered  by  Denio,  C.  J., 
in  which  he  indulges  in  some  observations  which,  I  think,  are 
liaUe  to  be  misunderstood  when  applied  to  the  case  at  bar. 
"  If,"  he  says,  "  the  case  is  such  as  to  require  the  person  wish- 
ing to  cross  to  come  near  the  track  to  make  his  observation, 
that  circumstance,  so  far  from  excusing  him  from  the  duty  of 
looking  at  all,  would  only  render  that  duty  more  imperative, 
if  he  would  avoid  the  imputation  of  negligence." 

I  agree  that  it  is  the  duty  of  a  person  who  is  about  to  cross 
a  railroad  track  to  make  an  observation  before  crossing;  but 
in  our  cities,  the  vision  is  constantly  obstructed  by  interven- 
ing obstacles,  when  it  is  often  very  difficult  to  see  up  or  down 
the  railix>ad  track  beyond  the  space  of  one  or  two  buildings. 
However  much  we  may  speculate  upon  what  should  be  con- 
sidered prudeuce  in  such  a  case,  our  citizens  walk  over  the 
track  daily,  depending  upon  their- hearing  more  than  they  de- 
pend upon  their  eyesight  to  determine  upon  the  propriety  of 
crossing  over  it.  If  locomotives  are  run  as  they  should  be 
(and  as  I  think  they  generally  are  in  our  cities),  with  mod- 
erate  speed,  it  would  be  rarely,  if  ever,  that  a  foot-passenger 
would  be  caught  by  an  engine  while  walking  over  the  track 
in  such' a  case.  But  if  an  engine  is  running  in  such  a  case  at 
full  speed,  without  making  any  signals  of  danger,  then  doubt- 
less there  is  no  safety,  except  for  the  foot-traveler  to  stop  at 
every  point  to  obtain  an  observation  until  it  is  obtained,  and 
then  to  run  for  his  life  until  he  is  on  the  opposite  side.  If  he 
can  see  both  ^ways  but  twenty  rods,  and  has  but  four  rods  to 
go  to  get  over  the  track,  it  might  be  prudent,  perhaps,  for  him 
to  wait  until  be  could  see  farther;  for  if  trains  are  allowed  to 
run  at  full  speed  in  our  cities,  an  engine  of  twenty  rods  dis- 
t^ce  might  overtake  him  before  he  had  time  to  clear  the  last 
r^iU  on  the  opposite  side.  Indeed,  it  may  be  said  with  truth 
th^t  in  our  cities  it  is  safer  in  many  cases  to  listen  for  signals 
than  to  attempt  to  see  an  approaching  train  by  looking  up 
and  down  the  track. 

It  is  not  unusual  for  empty  cars  and  freight-cars  to  stand 
upon  the  tracks  near  the  crossings  in  our  cities.  Some  have 
engines  attached  to  them,  and  are  waiting  some  signal  to  start; 
some  have  no  engines  attached.  In  the  mean  time,  passenger 
trains  are  moving  in  and  out,  and  a  person  who  wishes  to 
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cross  the  track  is  necessarily  in  some  doubt  as  to  the  exact 
condition  of  things.  His  observation  of  the  track  is  neces- 
sarily very  limited,  and  the  view  he  obtains  quite  unsatisfac- 
tory. There  is  often  a  curve  in  the  track  at  a  short  distance 
from  the  crossing,  so  that  he  cannot  see  an  approaching  train 
without  going  quite  a  distance  out  of  his  way.  In  this  condi- 
tion of  things,  ought  we  to  establish  the  rule  that  a  foot- 
traveler  is  guilty  of  want  of  ordinary  care^nd  caution  by 
attempting  to  cross  without  first  obtaining  an  observation  of 
the  track  at  a  distance  sufficient  to  insure  his  safety  against 
a  locomotive  advancing  toward  him  at  the  rate  of  thirty  or 
forty  miles  an  hour?  In  my  opinion,  we  ought  to  hold  the 
railroad  companies  responsible  in  such  a  case  if  they  run  at 
too  great  a  rate  of  speed  to  allow  a  man  to  clear  the  track  who 
has  approached  it  without  being  warned  of  the  danger  by  the 
usual  signals.  When  a  man  on  foot  reaches  a  point  near  the 
crossing,  and  listens  and  hears  no  signal  or  warning,  I  think 
he  is  not  guilty  of  negligence  for  attempting  to  cross  over  the 
track  in  a  case  where  he  cannot  see  up  and  down  the  track  by 
reason  of  obstructions.  But  I  would  not  make  the  railroad 
companies  liable  for  a  collision  in  such  a  case  where  they  run 
their  locomotives  with  moderate  speed,  and  make  the  usual 
signals  before  reaching  the  crossings. 

We  are  to  look  at  the  case  at  bar  as  it  appeared  from  the 
plaintifi*'s  statement,  and  we  must  assume  that  the  defendants 
ran  their  engine  at  a  dangerous  rate  of  speed  without  giving 
any  signals  of  danger;  that  the  plaintiff  listened  while  stand- 
ing upon  the  second  track  and  heard  no  alarm;  that  he  could 
not  see  the  engine  until  he  was  about  to  step  upon  the  third 
track,  when  it  struck  him  before  he  could  get  out  of  the  way. 
In  this  view  of  the  facts,  I  think  the  court  below  erred  in 
holding  as  a  matter  of  law  that  the  plaintiff  was  guilty  of  neg- 
ligence. The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Porter,  J.  The  nonsuit  seems  to  have  been  granted  on 
the  theory  that  a  citizen  who  crosses  a  railway  track  at  its 
intersection  with  a  public  highway  is  an  absolute  insurer  of 
his  own  safety  against  the  criminal  negligence  of  a  wrong- 
doer. It  was  sustained  at  the  general  term  on  the  equally 
untenable  theory  that  the  plaintiff,  who  looked  in  each  di- 
rection before  crossing  and  saw  no  engine  approaching,  was 
guilty  of  culpable  negligence  in  not  continuing  to  look  both 
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ways  simultaneously.     In  either  aspect,  the  decision  was 
plainly  erroneous. 

The  plaintiff  owed  no  duty  to  the  defendant  beyond  the  ex- 
ercise of  ordinary  care.  The  proof  is  clear,  not  only  that  he 
was  free  from  negligence,  but  that  he  exercised  more  circum- 
spection and  care  than  most  men  would  under  similar  cir- 
cumstances. He  was  on  the  east  side  of  St.  Joseph  Street, 
proceeding  in  a  southerly  direction,  and  on  arriving  at  the 
crossing  he  observed  the  approach  of  a  train  of  cars  from  the 
west  on.  the  fifth  or  southern  track.  He  stopped  at  a  safe  dis- 
tance and  waited  until' the  entire  train  had  passed;  he  stood 
at  the  point  where  the  second  track  crossed  the  sidewalk. 
This  and  the  first  or  northern  track,  through  some  unexplained 
neglect  of  the  company,  were  used  as  a  place  of  deposit  for 
empty  freight-cars,  eight  feet  in  height,  extending  up  to  within 
three  feet  of  the  sidewalk,  and  thus  obstructing  in  a  consid- 
erable degree  the  eastern  view  of  the  tracks  used  by  the  trains. 
No  other  cars  were  in  view,  and  there  was  no  signal  from  any 
quarter  of  approaching  danger.  The  flagman,  whose  duty  it 
was  to  be  at  his  post  and  display  his  flag  when  an  engine  was 
drawing  near,  or  when  from  any  cause  the  crossing  was  un- 
safe, did  not  appear  to  give  the  customary  warning.  It  turned 
cut,  however,  that  at  the  moment  the  plaintiff  resumed  his 
way  an  engine,  unencumbered  with  cars,  was  running  rapidly 
backward  from  the  east  on  the  track  next  to  that  on  which  ho 
had  been  standing.  Its  approach  was  so  sudden  and  noiseless, 
that,  although  four  of  the  witnesses  stood  on  the  south  side  of 
the  crossing  looking  toward  the  north,  and  with  nothing  to  ob- 
struct their  view,  neither  of  them  saw  it  until  an  instant  before 
the  accident.  The  plaintiff  knew  nothing  of  this,  and  his  first 
step  brought  him  within  some  four  feet  of  the  point  where  he 
was  struck  by  the  pr9Jecting  fender  of  the  engine,  which, 
though  veiled  from  view,  must  then  have  been  within  forty  feet 
of  him.  At  the  first  step  he  looked  east,  at  the  second  west, 
and  he  was  prostrated  at  the  third.  The  whole  affair  was  so 
instantaneous  that  he  did  not  get  to  the  track,  but  was  knocked 
down  before  he  reached  it.  After  he  started,  less  than  two  sec- 
onds intervened  before  his  leg  was  crushed.  All  the  witnesses 
swear  that  the  engine  was  moving  at  a  rapid  rate  of  speed; 
all  agree  that  the  bell  was  not  rung  until  after  the  accident. 

Upon  this  state  of  facts,  it  is  obvious  that  the  gross  negli- 
gence of  the  defendants'  agents  was  the  sole  cause  of  the  in- 
jury.   The  omission  of  the  customary  signals  was  an  assurance 
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by  the  oom|^y  to  the  plaintiff  that  no  engine  was  approach- 
ing within  a  qaarter  of  a  mile  on  either  side  of  the  crossing. 
On  this  he  was  entitled  to  rely,  and  to  the  defendants  he  owed 
no  duty  of  further  inquiry.  He  was  not  bound  to  be  on  the 
lookout  for  danger  when  assured  by  the  company  that  the 
crossing  was  safe.  The  views  expressed  in  the  case  of  Ernst 
V.  Hudson  River  R.  R.  Co.,  35  N.  Y.  9  [posty  p.  761],  decided 
at  the  present  term,  are  equally  controlling  in  this  case.  The 
judgment  should  be  reversed  and  a  new  trial  ordered. 
Judgment  reversed  and  new  trial  awarded. 


Nbgliokngb,  No  Absolutb  Rulb  Showdvo  What  Constitutbs;  it  de» 
pends  npon  the  circamstanoes  of  each  particalar  caae:  PkUadeipkia  etc  B,  B, 
Co,  Y.  Spearen,  86  Am.  Dec.  644;  Daina  ▼.  Wnuhw,  81  Id.  578b  ^ 

Onb  Injitbeb  whilb  Attebcftiivo  to  Fabb  oyer  Railroad  Track  at 
Crossing  cannot  Reoovbr  if  he  was  hiniBelf  negligent:  BMtterJUld  ▼.  West- 
ern B.  B,  Corp,,  87  Am.  Dea  678,  note  682;  Warren  w.  FUehburg  B.  B,  Vo., 
85  Id.  700,  and  note  706. 

Caution  Required  or  Railroad  Companies  nr  Runnxno  throuob 
Crms,  Towns,  or  Villages:  Philadelphia  etc.  B,  B,  Co.  v.  Hagan,  86  Am. 
Dec.  541;  Pennsyhfoma  B.  B,  Co.  ▼.  Ogier,  78  Id.  322;  Fero  w,  Buffalo  etc 
B.  B.  Co.,  78  Id.  178,  and  note  185. 

Question  or  Nboliobnoe  in  Crossing  Railroad  Track  should  bb 
Submitted  to  Jury  whbn:  Fox  y.  SaeheU,  87  Am.  Dec  682,  and  collected 
cases  in  note  thereto  684;  Johnson  ▼.  Winona  etc.  B.  B.  Co.,  88  Id.  83;  War- 
ren  v.  FUehburg  etc.  B.  /?.  Co.,  85  Id.  700,  note  707;  note  to  Snow  v.  Homatonid 
B.  B.  Co.,  85  id.  731. 

Duty  and  Liabiutt  or  Railroad  Company  to  Travelers  at  Crom> 
nro  —  Signals,  Warning,  Speed,  Flagmen,  eto.:  Stoeeng  v.  Old  Cohng 
etc  B.  B.  Co.,  87  Am.  Dec.  644,  note  652,  653;  Wakefield  ▼.  Conneetieut  etc 
B.  B.  Co.,  86  Id.  711,  note  715;  Philadelphia  etc.  B.  B.  Co.  v.  Hagan,  86  Id. 
541,  note  544;  Chicory  etc.  B.  B.  Co.  v.  Still,  71  Id.  2.36,  collected  cases  in 
note  thereto  239;  note  to  Philadelphia  etc  B.  B.  Co.  v.  Spearen,  86  Id.  552. 

Duty  or  Traveler  Attempting  to  Pass  over  Railroad  Crossing  to 
look  out  for  approaching  trains,  etc. :  North  Pennsylvania  B.  B.  Co.  v.  Beil- 
man,  88  Am.  Dec.  482;  Btitterjield  v.  Western  B.  B.  Corp.,  87  Id.  678,  not» 
682;  note  to  Sioeeny  v.  Old  CoUmy  etc  B.  B.  Co.,  87  Id.  652,  653;  note  ta 
Warren  v.  FUehburg  B.  B,  Co.,  85  Id.  706,  707;  note  to  Pennsylvania  B.  B. 
Co.  Y.  Ogier,  78  Id.  327;  collected  cases  in  note  to  Chicago  etc  B.  B.  Co.  ▼• 
Still,  71  Id.  239. 

Nonsuit  for  Negligence  should  not  be  Granted  when:  See  note  to 
Achtenhagen  v.  CUy  of  Watertown,  86  Am.  Dec.  772;  Creed  t.  Hartmann^  86 
Id.  341;  Deyo  v.  New  York  Cent.  B.  B.  Co.,  88  Id.  418. 

Tub  principal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  Higher  degree  of  care  and  caution  is  to  be  exercised  by 
railroad  companies  in  ninning  their  cars  through  cities  and  Tillages  than  in 
the  open  country:  Zimmer  v.  New  York  Cent,  B.  B.  Co.,  7  Hun,  554.  And  a 
young,  sick,  or  aged  person  is  entitled  to  more  consideration  when  crossing  a 
street  than  one  in  good  health  and  under  no  disability:  Sheridan  v.  Brooklyn 
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«fe.  B,  R,  Co.,  36  N.  Y.  43;  S.  C,  1  Trans.  App.  53;  0*Mara  v.  Hudson  Rhttr 
R,  R,  Co,  J  38  N.  Y.  449.     Such  persons  are  not  Ixmnd  to  ^erdse  all  the 
skill  and  all  the  care  that  the  most  capable  and  ready-witted  person  coold 
command.     Ordinary  capacity  and  ordinary  care  and  attention  in  protecting 
themselves  is  all  that  the  law  requires.    This  each  is  boond  to  give,  what- 
ever his  age  or  condition;  and  if  he  fails,  he  cannot  call  upon  others  to  supply 
his  deficiencies,  or  to  compensate  him  for  loss  arising  from  its  absence: 
Sheridan  v.  Brooklyn  etc  R,  R,  Co.,  36  Id.  43;  S.  C,  1  Trans.  App.  53. 
In  Wilcox  V.  Rom€  etc  R.  R.  Co.,  39  N.  Y.  362,  the  principal  case  was  cited 
as  showing  that  where  freight-cars  were  on  one  of  the  tracks,  which  inter- 
rupted the  plaintiff's  vision,  and  prevented  his  seeing  the  engine,  he  was  not 
guilty  of  negligence  in  attempting  to  cross  after  looking  both  ways;  but  in  tbe 
same  case,  p.  363,  364,  it  was  said  that  the  principal  and  other  analogous  casiea 
depending  upon  the  fact  that  the  vision  of  the  person  killed  or  injured  waa 
obstructed  by  surrounding  objects  could  not  be  regarded  as  definitely  settling 
the  principle  that  a  neglect  to  give  signals  exonerates  a  person  from  liability 
when  he  fails  to  look,  and  has  the  means  of  seeing  if  he  does  look.    The 
traveler  approaching  a  crossing  must  be  upon  the  lookout  for  danger.     Ordi- 
nary care  requires  that  he  must  look  and  listen  to  see  if  a  train  is  in  the 
vicinity,  and  if  he  fails  in  this,  it  is  not  merely  evidence  of  negligence  to  be 
considered  by  the  jury:  it  is  itself  such  negligence  as  will  prevent  a  recovery: 
Penmylvania  Co,  v.  Rathgeb,  32  Ohio  St  73;  ffarty  v.  Central  R.  R.  Co.  etc, 
42  N.  Y.  473.    The  plaintiff's  omission  to  look  and  listen  in  such  cases,  when 
by  the  use  of  those  senses  danger  might  be  avoided,  ia  concurring  negligence^ 
entitling  the  aefendant  to  a  nonsuit  notwithstanding  the  neglect  of  the  rail- 
road servants  to  give  signals:  Cforton  v.  Srie  R*y  Co,,  45  Id.  664.    But  a  nott- 
suit  will  not  be  sustained  where  the  evidence  as  to  plaintiff's  negligence  is 
conflicting:   Co<A  v.  New  York  Cent.  R,  R.  Co.,  I  Abb.  App.  436;  S.  C,  3 
Keyes,  479;  3  Trans.  App.  11;  O'Mara  v.  Hudson  Rwer  R.  R.  Co.,  38  N.  T. 
449;  Sheridan  v.  Brooklyn  etc  R.  R.  Co,,  36  Id.  43;  &  O.,  1  Trans.  App.  53. 
Conflicting  evidence  as  to  negligenoe  must  be  left  to  the  jury:  Cook  v.  New 
York  Cent,  R.  R.  Co.,  1  Abb.  App.  436;  S.  C,  3  Keyes,  479;  3  Trans.  App. 
11;  Sheridan  v.  Brooklyn  etc  R.  R.  Co,  1  Id.  53;  S.  C,  36  N.  Y.  43;  ArtM 
V.  ChMXtgo  etc.  R.  R.  Co.,  34  Iowa,  158.     The  verdict  of  a  juiy  as  to  neg- 
ligence will  not  be  disturbed:  Indianapolis  etc  R.  R.  Co,  v.  Hamilton,  44 
Ind.  82.    Negligence  is  relative:  Oonzales  v.  New  York  etc  R.  R,  Co.,  6  Bobt. 
300.    The  plaintiff  must  show  negligence:  Dodge  v.  Burlington  etc  R.  R.  Co,^ 
34  Iowa,  279.    If  the  plaintiff  was  negligent  in  attempting  to  cross  a  railroad, 
he  cannot  recover;  if  he  was  not,  he  may  recover:  Artz  v.  Chicago  etc  R.  R, 
Co.,  34  Id.   161.     Railroad  company  is  liable  for  an  injury  caused  by  its 
omission  to  ring  the  bell  or  sound  the  whistle,  even  in  the  absence  of  any 
statute  requiring  it,  where  there  is  no  contributory  negligence:  Arti  v.  CA»- 
cago  etc.  R.  R.  Co.,  34  Id.  158.     The  law  does  not  impose  upon  plaintiff  the 
duty  of  stopping  his  team,  getting  down  from  his  wagon,  and  going  on  or 
near  the  track  on  foot  to  look  for  the  train;  and  the  fact  that  he  did  not  do 
BO  is  uo  evidence  of  contributory  negligence:  Duffy  v.  Chicago  etc  R'y  Co.,  32 
Wis.  275.    The  principal  case  was  cited  as  supporting  the  principles  upon 
which  the  following  cases  were  decided,  viz. :  Sheridan  v.  Brooklyn  etc  R,  R, 
Co.,  36  N.  Y.  43;  S.  C,  1  Trans.  App.  53;  O'Mara  v.  Hudson  Rker  R.  R.  Co., 
38  N.  Y.  449;  Cook  v.  New  York  CenL  R.  R.  Co.,  3  Trans.  App.  11;  &  C,  1 
Abb.  App.  436;  3  Keyes,  479. 
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Ok  Brbaoh  ov  Sfboial  Wakrantt,  Plaintttv  »  Entitled  to  Sugh  Dak* 
▲OBS  u  were  the  natural  and  necessary  consequences  of  the  breach. 

MXASUBB    OF    DaMAOIS    WHEN    THINO    SoLD    WITH    WaB&AKTT    DOW    NOV 

Answer  Wabrantt  is  the  difference  between  the  actual  valne  and  the 
value  that  the  article  would  have  possessed  if  it  had  conformed  to  the 
warranty. 

Where  Defendant  Sold  Gabbags-seed,  and  Wabrantxd  Them  to  Pbo- 
DUCE  Bristol  Cabbages,  which  warranty  was  false,  it  was  held  that  the 
damages  would  be  the  value  of  a  crop  of  Bristol  cabbages  such  as  ordi- 
narily wotdd  have  been  produced  that  year,  deducting  the  expense  of 
raising  the  crop,  and  also  the  value  of  the  crop  actually  raised  therefrom. 

Where  Article  is  Sold  with  Warrantt,  and  Vendkb  Besills  with 
Like  Warranty,  the  sum  paid  by  him  in  an  action  by  his  sab-vendee 
for  a  breach  of  that  warranty  is  prima  /ade  eYidsnoe  of  the  amount 
which  he  will  be  entitled  to  recover  from  his  vendor  la  an  aotum  in  his 
own  behalf. 

The  facts  are  stated  in  the  opinion. 

A.  /.  Parker^  for  the  appellant. 
8.  Handy  for  the  respondent. 

By  Court,  Dayies,  G.  J.  This  is  an  action  brought  to  reoover 
damages  for  a  breach  of  warranty.  The  plaintiff  purchased 
of  the  defendant  a  quantity  of  cnbbage-seedy  and  according 
to  the  facts  as  found  by  the  jury,  warranted  the  same  to  be 
Bristol  cabbage-seed,  and  that  such  seed  would  produce  Bristol 
cabbages.  The  jury  found  that  it  was  not  Bristol  cabbage- 
seed,  and  that  it  did  not  produce  Bristol  cabbages.  The  judge 
charged  the  jury  that  if  the  warranty  was  untrue,  then  the 
plaintiff  would  be  entitled  to  such  damages  as  were  the  nat- 
ural and  necessary  consequence  of  the  breach;  that  the  dam- 
ages would  be  the  value  of  a  crop  of  Bristol  cabbages  such 
as  they  should  believe  would  ordinarily  have  been  produced 
that  year,  deducting  all  expense  of  raising  the  crop,  and  also 
deducting  the  product  or  value  of  the  crop  actually  raised. 
The  jury  found  a  verdict  for  the  plaintiff,  and  judgment 
thereon  was  aifirmed  at  general  term,  and  the  defendant  now 
appeals  to  this  court.  The  question  presented  for  decision  is, 
«vhether  rule  of  damages  laid  down  for  the  government  of  the 
jury  is  the  correct  one.  The  fact  and  nature  of  the  warranty 
and  the  breach  thereof  are  disposed  of  adversely  to  the  de- 
fendant by  the  verdict  of  the  jury. 

The  rule  upon  this  subject,  as  stated  by  Lord  Campbell  ia 
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Smeed  ▼.  Ford,  1  El.  &  E.  602,  is  found  in  Hadley  v.  Baxenr- 
dale,  9  Ex.  341,  where  it  is  laid  down,  in  accordance  with  the 
Code  Napoleon,  with  Pothier,  with  Chancellor  Kent,  and  with 
all  other  authorities,  that  the  damages  which  one  party  to  a 
contract  ought  to  receive  in  respect  of  a  breach  of  it  by  the 
other  are  such  as  either  arise  naturally,  that  is,  in  the  usual 
course  of  things,  from  the  breach  itself,  or  such  as  may  rea* 
Bonably  be  supposed  to  have  been  contemplated  by  the  parties 
when  making  the  contract,  as  the  probable  result  of  the 
breach.  Sedgwick  on  Damages,  p.  290,  sajrs  it  seems  origi* 
nally  to  have  been  held  that  the  measure  of  damages  whei^ 
the  thing  sold  with  warranty  did  not  answer  the  warranty 
was  the  difference  between  the  price  paid  and  the  actual 
value;  but  it  is  now  well  settled  that  the  rule  is  the  difference 
between  the  actual  value  and  the  value  that  the  article  would 
have  possessed  if  it  had  conformed  to  the  warranty.  The 
same  rules  are  enunciated  by  Selden,  J.,  in  delivering  the 
opinion  of  the  court  in  Oriffin  v.  Colver,  16  N.  Y.  489,  when 
he  says:  "  Profits  which  would  certainly  have  been  realized 
but  for  the  defendant's  default  are  recoverable;  those  which 
are  speculative  or  contingent  are  not.  The  broad  general  rule 
is,  that  the  party  injured  is  entitled  to  recover  all  his  dam- 
ages, including  gains  prevented  as  well  as  losses  sustained; 
and  this  rule  is  subject  but  to  two  conditions:  the  damages 
must  be  such  as  may  be  fairly  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when  fhey  made  the  con- 
tract,— that  is,  must  be  such  as  might  naturally  be  expected 
to  follow  its  violation;  and  they  must  be  certain,  both  in  their 
nature  and  in  respect  to  the  cause  from  which  they  proceed.'^ 
The  following  cases  illustrate  the  application  of  these  rules: 
Borradaile  v.  Bruntony  8  Taunt.  635,  was  an  action  to  recover 
damages  for  a  breach  of  warranty  in  the  sale  of  a  chain  cable. 
The  defendant  sold  to  the  plaintiff  a  chain  cable  as  a  substi- 
tute for  a  rope  cable  of  sixteen  inches  for  the  use  of  the  plain^ 
tiff's  ship,  and  warranted  the  chain  cable  should  last  two 
years;  that  the  plaintiff  used  the  chain  cable  from  time  to 
time  until  it  broke,  and  that,  in  breach  of  the  warranty,  the 
chain  cable  did  not  last  two  years  as  the  substitute  for  the 
rope  cable;  but  on  the  contrary,  within  the  two  years,  and 
while  the  plaintiff's  ship  was  held  by  the  chain  cable,  one  of 
the  links  thereof  broke,  and  thereby  the  chain  cable  and  an 
anchor  of  the  plaintiff  to  which  it  was  affixed  were  wholly  lost 
to  the  plaintiff.    The  jury  found  for  the  plaintiff  the  value  as 
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well  of  the  lost  anchor  as  of  the  cable.  On  motion  for  a  new 
trial,  it  was  contended  that  the  plaintiff  could  not  recover  for 
the  loss  of  the  anchor  as  for  a  loss  consequent  on  the  failure  of 
the  cable;  for  though  the  anchor  followed  the  insufficient  cable, 
yet  this  was  a  consequence  to  which  the  warranty  did  not 
extend,  for  the  cable  only  was  warranted.  Dallas,  C.  J.,  said 
the  defendant  warrants  the  cable  sufficient  to  hold  the  anchor, 
and  it  is  found  not  to  be  sufficient;  the  holding  of  the  anchor 
by  the  cable  is  of  the  very  essence  of  the  warranty.  Park,  J., 
said  the  use  of  the  cable  is  to  hold  the  anchor;  upon  the 
breaking  of  the  link,  the  cable  became  insufficient  to  hold 
the  anchor,  and  the  pilot  then  ordered  it  to  be  slipped,  in  the 
exercise  of  a  prudent  discretion,  to  save  both  ship  and  cargo. 

In  Page  ▼.  Pavey^  8  Car.  &  P.  769,  the  plaintiff  sued  for  a 
breach  of  warranty  in  the  sale  of  wheat.  The  declaration 
alleged  a  sale  of  old  cone  wheat  for  seed,  with  a  warranty 
that  it  would  grow,  and  a  breach  that  it  did  not  grow, 
whereby  the  wheat  became  of  no  value  to  the  plaintiff,  and 
he  was  deprived  of  great  gains  which  would  have  arisen  from 
the  straw  and  com  which  would  have  been  produced  if  it 
had  grown;  and  it  was  held  that  the  plaintiff  could  give  evi« 
dence  of  what  the  value  of  the  crops  might  have  been,  with 
a  view  to  make  out  his  damages  claimed  in  his  declaration. 

Jones  V.  Brighty  5  Bing.  533,  was  an  action  for  damages  on 
sale  of  copper  for  sheathing  a  ship.  The  case  was  decided  on 
the  ground  that  there  was  an  express  warranty  that  the  cop- 
per sold  would  answer  the  purpose  for  which  it  was  purchased; 
it  did  not,  and  plaintiff  recovered.  Best,  C.  J.,  said:  "In  a 
contract  of  this  kind,  it  is  not  necessary  that  the  seller  should 
■ay,  I  warrant;  it  is  enough  if  he  says  the  article  which  he 
sells  is  fit  for  a  particular  purpose.  Here,  when  Fisher,  a 
mutual  acquaintance  of  the  parties,  introduced  them  to  each 
other,  he  said,  '  Mr.  Jones  is  in  want  of  copper  for  sheathing  a 
vessel';  and  one  of  the  defendants  answered,  '  We  will  supply 
him  well.'  That  constituted  a  contract,  and  amoimted  to  a 
warranty."  Again,  the  chief  justice  observes:  "  If  a  man  sells 
a  horse,  generally  he  warrants  no  more  than  that  it  is  a  horse; 
the  buyer  puts  no  question,  and  perhaps  gets  the  animal  the 
cheaper.  But  if  he  asks  for  a  carriage-horse,  or  a  horse  to 
carry  a  female  or  a  timid  or  infirm  rider,  he  who  knows  the 
qualities  of  the  animal,  and  sells,  undertakes  on  every  princi- 
ple of  honesty  that  it  is  fit  for  the  purpose  indicated.  The 
selling  upon  a  demand  for  a  horse  with  particular  qualities  is 
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aD  affinnation  that  he  poBseeseB  these  qualitieB.  So  it  has  been 
decided  if  beer  be  sold  to  be  consumed  at  Gibraltar,  the  sale 
is  an  affirmation  that  it  is  fit  to  go  so  far." 

In  Brown  v.  Edgerton^  2  Man.  &  G.  279,  the  defendant  was 
applied  to  to  furnish  a  rope  for  a  crane,  to  be  used  for  the  pur- 
pose of  hauling  up  and  letting  down  pipes  and  other  heavy 
casks.  The  defendant  undertook  to  supply  the  rope  for  the 
plaintiffs'  crane,  and  the  jury  found  the  rope  was  not  fit  for 
that  purpose.  The  rope  broke,  whereby  the  plaintiffs  lost  a 
pipe  of  wine  which  was  being  raised  by  it.  The  defendant 
was  held  liable  for  the  damages  occasioned  for  the  breach  of 
the  warranty  that  the  rope  was  fit  for  the  purpose  for  which  it 
was  purchased.  Maule,  J.,  said:  ^'The  evidence  given  in  the 
case  satisfactorily  showed  that  the  defendant  undertook  to 
furnish  a  rope  which  would  fit  the  crane  and  raise  the  pipes  of 
wine.  The  jury  having  found  that  the  rope  was  an  unfit  one 
for  that  purpose,  the  defendant  has  been  guilty  of  a  breach  of 
the  implied  warranty  alleged  in  the  declaration." 

The  case  of  Randall  v.  Raperj  El.  B.  <fe  E.  84,  is  in  many 
particulars  like  the  case  at  bar,  and  deserves  a  careful  con- 
sideration. The  declaration  charged  that  the  defendant,  by 
warranting  thirty  quarters  of  seed  barley  to  be  chevalier  seed 
barley,  sold  the  same  to  plaintiffs,  and  averred  that  said  seed 
barley  was  not  chevalier  seed  barley;  that  said  plaintiffs,  hav- 
ing purchased  said  seed  barley  for  the  purpose  of  reselling, 
did,  without  having  any  notice  or  knowledge  of  said  breach  of 
warranty,  and  believing  said  seed  barley  to  be  chevalier  seed 
barley,  resell  the  same,  vrarranting  it  to  be  chevalier  seed  bar- 
ley, when  in  fact  it  was  not  chevalier  seed  barley,  and  that 
the  buyers  had  sowed  the  same  without  notice  of  that  fact  in 
their  respective  lands  as  and  for  chevalier  seed  barley,  and 
the  same,  not  being  chevalier  seed  barley,  yielded  and  produced 
much  less  and  inferior  crops,  and  crops  of  an  inferior  quality 
of  barley  than  the  same  otherwise  would  have  done  had  the 
same  been  chevalier  seed  barley.  It  was  agreed  that  the  differ^ 
ence  in  price  between  chevalier  seed  barley  and  the  seed  bar- 
ley delivered  was  £15,  and  that  the  loss  to  the  parties  who  had 
purchased  from  the  plaintiffs  by  reason  of  the  difference  in 
their  crops  was  in  all  £261  78.  6d.  These  purchasers  had 
made  claims  upon  the  plaintiffs  for  compensation,  and  the 
plaintiffs  agreed  to  satisfy  them.  A  verdict  was  taken  for 
£261  7a.  6d.,  with  leave  to  the  defendant  to  move  to  redace  it 
to  £15.    The  rule  was  refused.    Lord  Campbell  said:  ''I  am 
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clearly  of  opinion  that  in  case  the  plaintiffs  had  paid  the  dam- 
ages sustained  by  their  vendees,  being  compelled  to  do  so  for 
breach  of  a  warranty  similar  to  that  given  by  the  defendant 
to  the  plaintiffs,  they  would  have  been  entitled  to  recover  such 
damages  as  special  damage  in  this  action.  It  was  a  probablci 
a  natural,  even  a  necessary  consequence  of  this  seed  not  being 
chevalier  seed  barley  that  it  did  not  produce  the  expected 
quantity  of  grain.  That  is  a  consequence  not  depending  upon 
the  quality  of  the  soil,  but  one  necessarily  resulting  from  the 
contract  as  to  the  quality  of  the  seed  not  being  performed." 
Erie,  J.,  said  the  question  is,  What  amount  of  damages  is  to 
be  given  for  the  breach  of  this  warranty?  The  warranty  is, 
that  the  barley  sold  should  be  chevalier  barley.  The  natural 
consequence  of  the  breach  of  such  a  warranty  is,  that  the  bar- 
ley which  has  been  delivered  having  been  sown,  and  not  being 
chevalier  barley,  an  inferior  crop  has  been  produced.  This 
damage  naturally  results  from  the  breach  of  the  warranty, 
and  the  ordinary  measure  of  it  would  be  the  difference  in 
value  between  the  inferior  crop  produced  and  that  which  would 
have  been  produced  from  chevalier  barley.  Crompton,  J.,  said: 
'' Taking  the  narrowest  rule  as  to  the  probable  and  necessary 
coDBequences  of  a  breach  of  contract,  these  damages  fall  within 
if  And  all  the  judges  held  and  agreed  that  the  plaintiffs 
were  entitled  to  recover  the  damages  sustained  by  their  vendees 
upon  a  breach  of  the  warranty. 

This  is  the  well-settled  law  in  this  country,  it  having  been 
held  that  where  an  article  is  sold  with  a  warranty,  and  the 
vendee  resells  with  a  like  warranty,  the  sum  paid  by  him  in 
an  action  by  his  sub-vendee  for  a  breach  of  that  warranty  is 
prima  fade  evidence  of  the  amount  which  he  will  be  entitled 
to  recover  from  his  vendor  in  an  action  in  his  own  behalf: 
Reggio  v.  Braggiotti^  7  Gush.  166;  Armstrong  v.  Perry,  5  Wend. 
585;  Blasdale  v.  Bahcock,  1  Johns.  518.  And  this  court,  in 
Mutter  V.  Eno,  14  N.  Y.  597,  held  that  a  purchaser  may  re- 
cover for  a  breach  of  a  warranty  although  he  has  sold  the 
goods  and  no  claim  has  been  made  on  him,  and  that  it  was 
not  necessary  for  him  to  show  the  price  on  the  resale.  That 
price  may  be  evidence  of  the  damages,  but  does  not  furnish 
the  rule  in  respect  to  them. 

In  Smeed  v.  Ford,  supra,  the  question,  what  damages  the 
plaintiff  was  entitled  to  recover  on  failure  to  deliver  a  thrash** 
ing-machine  according  to  contract,  Lord  Campbell  observed 
that  the  defendant  knew  that  the  plaintiff  required  the  ma- 
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chine  for  the  porpoee  of  thrashing  wheat  in  the  field.  Then 
was  it  not  contemplated  by  the  parties  that  if  the  machine 
was  not  delivered  by  the  time  fixed  damage  to  the  wheat 
would  in  all  probability  be  the  result,  particularly  in  such  a 
variable  climate  as  this?  Owing  to  the  non-delivery  of  the 
machine,  the  wheat  was  stacked,  and  afterward  damaged  by 
the  rain  which  ensued.  This  injury,  and  the  loss  and  expense 
which  it  involved,  were  the  natural  results  of  the  defendant's 
delay;  they  were  also  results  which  the  parties  must  have 
foreseen.  Crompton,  J.,  adopts  the  rule  that  damages  which 
may  reasonably  be  supposed  to  have  been  contemplated  by 
the  contracting  parties  are  damages  which  naturally  arise 
from  a  breach  of  the  contract.  He  adds:  ''I  doubt  whether 
in  this  case  it  is  the  duty  of  a  judge  to  lay  down  more  to  the 
jury  than  that  the  plaintiff  is  entitled  to  such  damages  as  are 
the  natural  consequences  of  the  breach  of  the  contract.  The 
question  what  are  such  natmral  consequences  is,  I  think,  in 
such  case  rather  for  the  jury  than  for  the  judge,  just  as  it  is 
for  them,  not  for  him,  to  assess  the  amount  of  the  damages." 

In  the  present  case,  it  cannot  be  doubted  that  the  damages 
which  this  plaintiff  has  sustained  are  such  as  arise  naturally 
from  the  breach  of  the  defendant's  warranty.  His  engage* 
ment  was,  that  the  seed  he  sold  was  Bristol  cabbage-seed,  and 
would  produce  Bristol  cabbages.  It  may  therefore  have  been 
reasonably  supposed  to  have  been  in  the  contemplation  of  the 
parties  that  if  the  seed  was  not  Bristol  cabbage-seed,  and 
would  not  consequently  produce  Bristol  cabbages,  that  damage 
would  necessarily  accrue  to  the  plaintiff,  and  would  be  a  natu« 
ral  consequence  of  such  breach.  The  jury  have  so  said  in  this 
case,  and  we  think  they  came  to  a  correct  conclusion. 

The  plaintiff,  in  establishing  the  warranty  and  its  breach, 
was  entitled  to  a  foil  indemnity.  In  the  language  of  Chief 
Justice  Shaw  in  Reggio  v.  Braggiottif  supra,  "in  this  country 
the  established  rule  in  relation  to  damages  in  actions  of  this 
nature  is,  that  the  plaintiff  may  recover  what  he  can  show 
that  he  has  actually  lost.  If  the  article  is  wholly  worthless, 
then  he  shall  recover  what  would  have  been  its  value  to  him- 
self at  the  time  of  the  warranty  had  it  corresponded  to  the 
terms  of  the  warranty."  In  the  case  of  Cary  v.  OormaUf  4 
Hill,  625,  Mr.  Justice  Cowen  observed:  "A  warranty  on  the 
sale  of  a  chattel  is  in  effect  a  promise  that  the  subject  of  sale 
corresponds  with  the  warranty  in  title,  soundness,  or  other 
quality  to  which  it  relates.    It  naturally  follows  that  if  the 
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subject  prove  defective  within  the  meaning  of  the  warranty, 
the  stipulation  can  be  satisfied  in  no  other  way  than  by  mak** 
ing  it  good.  That  cannot  be  done  except  by  paying  the  ven- 
dee such  sum  as  together  with  the  cash  value  of  the  defective 
article  shall  amount  to  what  it  would  have  been  worth  if  the 
defect  had  not  existed."  That  the  measure  of  damages  on  a 
breach  of  warranty  in  the  sale  of  goods  is  the  difference  be- 
tween the  value  of  goods  if  they  had  corresponded  with  the 
warranty,  and  their  actual  value  as  they  in  part  were.  This 
rule  rests  upon  sound  principles,  and  is  settled  by  the  two 
carefully  considered  cases  of  Voorhees  v.  Earl^  2  Id.  288  [38 
Am.  Dec.  588],  and  Cary  v.  OormaUy  4  Id.  625.  It  follows, 
therefore,  that  the  rule  of  damages  as  laid  down  by  the  learned 
justice  who  tried  this  action  in  his  charge  to  the  jury  was  cor- 
rect, and  the  exceptions  thereto  cannot  be  sustained. 

The  counsel  for  the  appellant  insists  that  the  judge  at  the 
circuit  erred  in  refusing  to  charge  that  the  contract  must  be 
the  result  of  the  minds  of  both  parties  meeting  and  agreeing, 
and  unless  the  defendant  intended  to  make  a  contract  that  he 
would  pay  for  the  crop  in  case  of  its  failure  because  of  the  bad 
quality  of  the  seed,  he  cannot  be  made  liable  to  such  damages. 
To  the  refusal  to  charge  both  branches  of  this  proposition  there 
is  a  general  exception.  If  the  counsel  had  intended  to  desig- 
nate the  contract  of  warranty  as  that  upon  which  the  minds  of 
the  parties  must  have  met,  he  was  undoubtedly  correct  in  the 
position;  but  this  is  evidently  not  what  he  meant.  He  alludes 
to  the  contract  mentioned  and  referred  to  in  the  second  branch 
of  his  proposition;  that  is,  unless  the  defendant  intended  to 
contract  that  he  would  pay  for  the  crop  in  case  of  failure  of 
the  seed  to  produce  the  crop  warranted,  he  cannot  be  made 
liable  in  damages.  The  authorities  cited  are  abundant  to  show 
that  the  defendant  must  be  held  responsible  for  the  natural 
consequences  of  the  contract  which  he  did  make,  and  the  legal 
responsibilities  following  therefrom,  whether  he  intended  to  be 
so  liable  or  not.  Ignorance  of  the  law  and  of  the  legal  effect 
of  the  contract  made  by  him  cannot  excuse  him  from  its  per* 
formance.  The  law  assumes  that  both  parties  entered  into  the 
contract  with  full  knowledge  of  the  legal  rights  and  duties  re- 
sulting therefrom,  and  whether  either  of  them  intended  to  be 
thus  bound  cannot  be  a  subject  of  proper  inquiry.  The  judge 
therefore  justly  refused  to  charge  as  requested. 

The  supposition  of  the  defendant  as  to  the  use  the  plainti£f 
intended  to  make  of  the  seed  was  wholly  immaterial.    The  de- 
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fendant's  liability  is  to  be  tested  by  the  fact  whether  he  made 
the  warranty,  and  whether  there  was  a  breach;  and  the  extent 
of  that  liability,  if  these  two  preliminary  positions  are  estab* 
lished,  was  what  sum  was  necessary  to  compensate  the  plain- 
tiff for  the  loss  he  had  sustained  by  the  article  sold  not  being 
of  the  quality  warranted.  The  judge  therefore  properly  re- 
fused to  charge  that  the  extent  of  defendant's  liability,  or  the 
rule  of  damages  to  be  applied,  depended  in  any  manner  upon 
the  supposition  of  the  defendant  as  to  the  use  the  plaintiff 
intended  making  of  the  thing  sold.  Upon  the  principles  dis- 
cussed and  the  authorities  cited,  there  was  no  error  committed 
in  the  admission  of  evidence.  The  judgment  must  be  affirmed, 
with  costs. 
Judgment  affirmed. 

MaisuBX  OF  Damaoib  for  Bbbaos  of  Wab&abtt  when  thing  foznuhed 
doee  not  comspond  with  that  called  for  by  the  contract:  Fids  ▼.  Tank,  78 
Am.  Dec  787,  note  751;  note  to  Voorheea  ▼.  Scarl,  3S  Id.  592;  extended  note 
to  Carp  ▼.  Orwnan,  40  Id.  303-306,  citing  the  principal  case;  Oani  v.  Him^ 
iudsar,  55  Id.  40S;  note  to  Tuttle  v.  Brown,  64  Id.  83. 

The  PBDroiPAL  gabs  was  citsd  in  each  of  the  f oUowing  anthoritieei  and 
to  the  point  stated:  Where  a  thing  has  been  sold  for  a  particular  pnrposey 
and  with  a  special  warranty  for  that  purpose,  the  vendee,  in  case  of  breach. 
Is  entitled  not  only  to  reoover  snch  damages  as  are  the  natoral  snd  necessary 
oonsequences  of  Uie  breach:  People  ▼.  Mayor  etc,  qf  Albany,  5  Lans.  529; 
Dung  T.  Parker,  3  Daly,  97;  but  snch  damages  as  may  fairly  be  deemed  to 
haye  been  contemplated  by  the  parties  as  the  probable  result  of  the  breach 
may  be  recovered:  Rkh  v.  8nM,  34  Hun,  137;  Ffynn  v.  HaUon,  43  How.  Pr. 
348;  Kemp  v.  Knkkerbockxr  Ice  Co.,  51  Barb.  42;  Baidmn  v.  dnUed  Stalea 
TeL  Co,,  1  Lans.  138;  Parks  v.  Morria  Axe  and  Tool  Go,,  54  N.  Y.  592;  593. 
T)iese  citations  show  that  this  rule  of  damages  has  been  applied  in  variooa 
classes  of  cases.  Gains  prevented,  as  well  as  losses  sustained,  may  be  re- 
covered as  damages  for  a  breach  of  the  contract,  where  they  can  be  rendered 
reasonably  certain  by  evidence,  and  have  naturally  resulted  from  the  breach: 
Wlate  V.  MiUer,  71  Id.  132,  133;  SehiU  v.  Baher,  9  Hun,  557;  Draper  v. 
8v>etL,  66  Barb.  147.  Where  it  is  shown  that  the  contract  with  the  defendant 
waa  entered  into  for  the  express  purpose  of  enabling  the  plaintiff  to  fulfill  a 
previous  contract  made  by  himself  with  another  party,  or  where  the  defend- 
ants had  notice  of  the  use  to  which  the  commodity  they  agreed  to  supply 
was  to  be  put,  or  of  a  contract  for  a  resale  of  it,  then  the  loss  of  profits  is  to 
be  deemed  the  damages  which  are  the  natural  consequence  of  the  breach  of 
contract,  and  such  as  the  parties  had  in  contemplation  as  the  probable  result 
of  such  breach:  Booth  v.  Sput/ten  Duyvil  RolUng  Mill  Co,,  3  Thomp.  &  C.  372. 
But  the  right  of  a  party  to  damages  for  the  breach  of  a  contract  ia  limited 
to  such  as  are  the  natural  and  proximate  consequence  of  the  act  complained 
of,  and  do  not  include  those  proceeding  from  his  own  neglect  or  mismanage- 
ment: Smith  V.  Pettee,  7  Hun,  335.  If  a  vendor  sells  property,  and  warrants 
it  to  be  suitable  for  a  specific  purpose,  and  it  is  appliei  to  that  purpose,  and 
proves  to  be  in  whole  or  in  part  unfit  for  such  purpose,  he  is  liable  for  the 
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difference  in  value  between  the  article  as  it  actually  is  and  what  its  valns 
would  be  if  it  corresponded  with  the  warranty:  Drap$r  v.  Stpeet,  66  Barb* 
147;  Park  v.  Jforrw  Axe  and  Tool  Co.,  60  Id.  143;  S.  C,  41  How.  Pr.  20;  64 
N.  Y.  592, 593;  4  Lans.  105.  But  the  plaintiff  is  not  confined  to  the  recovery 
of  this  difference  alone,  but  may  recover  damages  directly  consequent  on  the 
breach,  and  fairly  to  be  deemed  in  the  contemplation  of  the  parties:  See  case 
last  cited,  as  decided  in  the  court  of  appeals;  also  Van  Wyck  v.  Allen,  69 
N.  Y.  67-69.  But  cases  in  which  there  is  nothing  more  than  a  general  war- 
ranty of  quality  must  be  distinguished  from  the  principal  one,  for  the  rule 
of  damages  for  the  breach  of  such  a  warranty  is  the  difference  between  the 
value  of  the  goods  if  they  had  corresponded  with  the  warranty  and  their 
actual  value.  And  where  there  is  no  special  warranty  that  the  thing  sold  is 
fit  for  a  specific  use,  there  can  be  no  damages  allowed  beyond  this  rule, 
as  there  may  be  where  the  warranty  is  specific:  Hoe  v.  Sanborn,  36  Id. 
98;  &  C,  35  How.  Pr.  204;  3  Abb.  Pr.,  N.  S.,  195;  WTiitney  v.  Taylor,  54 
Barb.  539;  Edtoards  v.  ColUon,  5  Lans.  328;  Broton  v.  TiOUe,  66  Barb.  178, 
179.  The  principal  case  was  approved  and  followed  in  White  v.  Miller,  71 
N.  Y.  132,  133;  MUbum  v.  Belhni,  39  Id.  64,  66;  Van  Wydi  v.  Allen,  6  DaXj, 
388;  WhUe  v.  Miller,  7  Hun«  438,  439.  In  Flick  v.  Weiherbee,  20  Wis.  396, 
it  was  cited  to  the  point  that  the  lessor  of  farming  land  who  has  covenanted 
to  supply  the  seed  is  bound  to  furnish  good  seed.  It  was  refeired  to  in 
Albert  v.  Bleeeker  Street  etc  R.  R.  Co,,  2  Daly,  394^  and  commented  upon 
in  Van  Wyck  v.  AUen,  69  N.  Y.  67-69,  showing  that  the  principal  ease  was 
correct  as  far  as  it  went^  bat  that  it  did  not  undertake  to  fix  tlio  Umiti  of 
the  rule  on  all  aides. 


Ernst  u  Hudson  Riyeb  Railroad  Company. 

[86  NlW  YOBK,  9.] 

Ih  Dbterjcznino  Pbopbzktt  ov  Nossurr,  Coubt  will  Assoia  trath  of 
facts  which  plaintiff's  testimony  legitimately  conduced  to  prove,  thoa^ 
their  correctness  be  controverted  by  defendant's  witnesses. 

Pmaoir  Who  on  Publio  Hiohwat  Affboaohbs  Railway  T&aok,  and  can 
neither  see  nor  hear  any  indication  of  a  moving  train,  is  not  chargeable 
in  law  with  negligence  for  assuming  that  there  is  no  car  sufficiently  near 
to  make  the  crossing  dangerous. 

Iv  Statutort  Warnutq  ov  Appboaghinq  Train  br  not  Givrn,  a  trav- 
eler upon  the  public  highway  has  a  right  to  assome  that  the  crossing  is 
safe,  and  is  not  bound  under  the  circumstances  to  be  on  the  alert  for 
danger.  If,  however,  he  have  actual  notice  of  the  approaching  train  in 
any  other  manner,  he  is  not  excused  from  the  exercise  of  all  due  care  to 
avoid  the  train. 

Aor  ov  Traveler  on  Hiohwat  in  ATTXMPrnro  to  Gro88  Railroad 
Track  without  looking  up  and  down  for  approaching  trains  is  divested 
of  its  character  of  concurrent  negligence  in  law  by  the  fact  that  the 
engineer  of  the  train  omitted  to  give  the  statutory  signal  or  any  other 
warning. 

Action  by  the  widow  of  Henry  Ernst  for  damages  for  neg- 
ligently killing  her  husband  by  colliding  with  his  wagon  while 
he  was  attempting  to  cross  defendant's  track.    On  a  former 
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trial,  a  verdict  was  given  for  plaintiff,  which,  however,  was 
reversed  on  the  ground  that  concurrent  negligence  had  beea 
shown.  There  were  various  discrepancies  between  the  testi- 
mony on  the  former  and  upon  this  trial,  which  are  stated  in 
the  opinion.  The  evidence  given  on  the  trial  is  suflBciently 
stated  in  the  opinion.  The  facts  shown  on  the  trial  were  these: 
Decedent,  a  sober  and  industrious  man,  accustomed  to  the  use 
of  horses  for  many  years,  and  familiar  with  the  railroad  and 
signals  used  at  tiie  place  of  the  injury,  was  driving  down 
Rensselaer  Street  to  the  ferry-landing  at  iti  foot.  To  reach 
the  ferry,  he  had  to  cross  defendant's  track  at  its  intersection 
with  said  street.  Before  doing  so,  he  stopped  at  Dearstyne'a 
Hotel  to  warm  himself.  This  hotel  was  112|  feet  from  the 
railroad  track,  and  another  100  feet  from  the  ferry.  The  rail- 
road station-house  obstructed  the  view  of  the  track  on  the 
north  side,  —  the  direction  from  which  the  train  which  killed 
decedent  came.  As  he  started  from  Dearstyne's  Hotel,  dece- 
dent had  a  full  view  of  the  track  for  twenty  rods  north  of  the 
crossing.  As  he  approached,  first  at  a  walk  and  then  at  a 
slow  trot,  he  saw  no  train  in  view,  and  he  also  saw  that  there 
was  no  flagman  at  the  crossing.  He  therefore  started  to  cross 
the  track,  being  urged  to  come  on  by  signs  from  the  boatman, 
who  was  waiting  for  him.  Just  then  the  train  emerged  from 
behind  the  station-house  and  ran  into  decedent's  team,  caus- 
ing injuries  from  which  he  died.  It  appeared  that  the  station 
was  one  for  a  flagman,  but  that  no  flagman  was  there;  also 
that  neither  bell  nor  whistle  were  sounded  as  the  train  ap- 
proached the  crossing.  The  remaining  facts  appear  in  the 
opinion. 

Parmenter,  for  the  appellant. 
Reyn6ld8f  for  the  respondent. 

By  Court,  Porter,  J.  When  this  case  was  here  on  a  former 
occasion,  a  new  triaJ  was  granted  on  the  ground  that  a  non- 
suit had  been  refused  upon  a  state  of  facts  of  the  truth  of 
which  there  is  now  no  pretense.  That  decision  is  unreported 
in  the  regular  series;  but  one  of  the  opinions  delivered  in  this 
court  is  contained  in  another  law  publication:  24  How.  Pr.  97. 
In  that  report,  through  some  misapprehension  or  oversight, 
the  head-notes,  as  well  as  the  preliminary  statement  of  facts, 
are  essentially  erroneous.  The  body  of  the  opinion,  however, 
discloses  a  very  striking  difference  in  the  evidence  as  then 
and  as  now  presented  on  the  vital  question,  whether  the  hus« 
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band  of  the  plaintiff  was  a  negligent  and  guilty  participant  * 
with  the  defendant  in  the  wrong  which  resulted  in  his  death. 
We  find  the  difference  still  more  marked  on  examining  the 
printed  cases  upon  which  the  decision  of  this  court  was 
founded. 

It  seems  that  the  plaintiff  was  surprised  on  that  trial  by 
proof  which  she  probably  had  no  reason  to  expect,  but  which 
was  not  repeated  on  the  last  trial,  when  she  was  prepared  with 
evidence  to  meet  it.  The  prevailing  opinion  assumes — and 
we  are  at  liberty  and  perhaps  bound  to  suppose  that  the  testi- 
mony of  Simmons,  Butler,  and  Waltemyre,  whom  the  defend- 
ant did  not  call  on  the  last  trial,  justified  the  assumption — 
that  Ernst  was  intoxicated  on  the  occasion  of  the  collision; 
that  he  drove  so  carelessly  by  the  way  that  he  nearly  tipped 
over;  that  he  was  cautioned  at  the  time  by  the  person  riding 
with  him  to  drive  more  carefully;  that  he  was  partially 
deprived  of  the  use  of  his  ordinary  fiacultieB;  that  he  knew 
the  stated  times  for  the  passage  of  the  trains;  that  this  was  in 
fact  a  regular  train  on  its  stated  and  customary  time;  that  it 
was  notoriously  due  at  that  hour;  that  Dearstyne's  Hotel,  at 
which  Ernst  stopped,  was  160  feet  east  of  the  track;  that  he 
started  from  there  at  a  rapid  rate  of  speed;  that  other  persons 
heard  the  train  coming  at  quite  a  distance;  that  four  of  them^ 
after  he  had  started  from  the  tavern,  respectively  called  to 
him  in  a  loud  voice  to  stop,  several  times  each;  that  quite  a 
number  of  persons  saw  the  approach  of  the  train;  and  that  he 
had  an  open  view  of  it  nearly  all  the  way  from  the  hotel  to 
the  crossing,  for  a  distance  of  a  hundred  rods  from  the  high- 
way  on  which  he  was  riding:  24  How.  Pr.  102,  108, 110. 

In  the  light  of  the  evidence  given  on  the  last  trial,  it  is  not 
difficult  to  infer  why  testimony  like  this  was  not  reproduced 
when  the  plaintiff  was  prepared  to  meet  it.  Simmons,  one  of 
those  witnesses,  swore  there  was  a  box  on  the  testator's  sleigh, 
and  a  seat  on  the  box;  represented,  in  substance,  that  this 
^  intoxicated  man,  who  had  been  running  his  horses,  and  drink- 
ing at  every  tavern,  had  his  head  as  well  as  his  face  bundled 
up  in  a  big  shawl;  that  he  himself  heard  the  cars  coming,  and 
standing  near  the  track  face  to  face  with  Ernst  when  the 
latter  was  half-way  down  from  the  tavern,  told  him  to  stop 
for  Gk)d's  sake,  or  he  would  be  killed.  It  appears  that  Butler 
on  that  occasion  swore  with  equal  zeal;  his  version  of  the 
matter  in  substance  was,  that  he  stood  at  the  northwest 
oomer  of  Broadway  and  Rensselaer  streets;  that  he  hallooed 
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from  there  to  Ernst  as  he  was  passing  to  hold  on;  that  the 
testator  appeared  to  hear  him,  but  turned  his  head  away,  and 
in  defiance  of  the  warning,  drove  onto  the  crossing.  Wal- 
temyre  on  that  trial  went  further  still,  and  in  effect  repre- 
sented Ernst  as  driving  his  horses  on  the  track  directly  in 
front  of  the  engine,  though  warned  of  its  approach  by  the 
whistle,  the  bell,  and  the  flagman.  The  testimony  of  these 
three  men,  then  given  and  now  withheld,  explains  the  former 
decision  that  upon  such  a  state  of  facts  the  plaintiff  should 
have  been  nonsuited.  It  also  explains  why  that  decision  was 
by  a  divided  court.  Such  testimony,  though  not  met  by  a 
point-blank  contradiction,  was  too  improbable  in  its  nature, 
and  too  inconsistent  with  the  other  facts  proved,  either  to 
obtain  credence  with  the  jury  or  to  commend  itself  to  the  full 
confidence  of  practiced  jurists.  It  happened  that  the  case 
upon  the  testimony  as  then  given  was  heard  in  this  court  and 
the  court  below  by  ten  of  the  judges,  only  five  of  whom  dif- 
fered in  their  conclusions  on  the  question  of  fact  from  the 
jury.  It  is  scarcely  to  be  supposed  that  they  would  have 
hesitated  to  approve  the  verdict  if  it  had  been  rendered  xipopt 
the  proof  presented  by  the  respective  parties  on  the  subsequeoit 
trial. 

It  now  appears  that  the  prominent  facts  then  relied  on  to 
inculpate  the  testator  were  fictitious.  Instead  of  being  a 
drunkard,  stupefied  or  crazed  with  liquor,  he  is  proved  to  have 
been  an  orderly,  sober,  and  respectable  citizen.  The  pretense 
that  he  drank  anywhere  that  morning  is  abandoned,  and  his 
family  physician  testifies  that  he  never  knew  him  to  be  intoxi- 
cated. Instead  of  being  deprived  of  the  use  of  his  faculties, 
he  is  shown  to  have  been  a  man  in  the  prime  of  life,  of  regular 
habits,  with  clear  vision,  and  in  perfect  health.  Instead  of 
running  his  horses  by  the  way,  and  starting  from  the  tavern 
with  reckless  speed,  he  is  shown  to  have  been  an  experienced 
and  practiced  driver;  and  it  is  proved  that  on  this  occasion 
he  started  from  the  hotel  on  a  walk,  and  continued  to  drive 
with  moderation,  prudence,  and  judgment.  The  claim  that  he 
knew  the  stated  times  of  the  trains  is  also  abandoned.  The 
fact  that  this  was  a  regular  train  on  its  customary  time  is 
alleged  by  none,  even  of  the  defendant's  witnesses,  except 
Gregory,  the  engineer;  and  he  is  contradicted  by  Dearstyne,  an 
intelligent  and  disinterested  witness,  who  knew  the  time  of 
the  trains,  waited  for  them  with  his  ferry-boat,  and  observed 
the  fact  at  the  time  that  this  was  a  train  not  then  due.    The 
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defendant,  knowing  the  fact  to  be  in  issue,  neither  produced 
its  time-tables  nor  confirmed  Gregory's  statement  by  the  testi- 
mony of  any  of  its  other  employees.  The  absence  of  the  flag- 
man from  his  post  is  strong  presumptive  evidence  that  no  train 
was  due  at  that  hour.  Under  such  circumstances,  no  court  has 
a  right  to  assume  as  matter  of  law  that  the  statement  of  the 
inculpaited  and  impeached  engineer  is  true,  and  that  the  con- 
tradictory  testimony  of  a  reliable  and  disinterested  witness  Ib 
false. 

It  now  appears  that  instead  of  the  testator's  riding  160 
feet  in  full  view  of  the  engine,  the  whole  distance  from  the 
hotel  to  the  track  is  less  than  113  feet,  and  that  he  did  not 
0ee  the  engine  at  all  until  it  emerged  from  behind  the  station- 
house,  when  the  horses  were  in  the  very  act  of  going  upon  the 
crossing.  It  also  appears  that  instead  of  his  having  from  the 
hotel  down,  except  opposite  the  station-house,  an  open  view 
of  the  northern  track  for  100  rods,  there  was  but  one  place 
in  the  whole  distance  where,  even  if  he  had  been  standing  up 
and  expecting  a  train,  he  could  have  seen  it  as  far  north  as 
the  ice-house,  which  was  within  694  feet  of  the  crossing.  The 
track,  instead  of  being  straight,  was  sharply  curved;  the  view, 
instead  of  being  open,  was  obstructed  by  Intervening  woods 
and  upland.  The  natural  point  of  observation,  when  there 
was  no  signal  of  an  approaching  train,  would  be  at  the  comer 
of  Rensselaer  Street,  as  he  turned  his  horses  round  to  the  north 
and  drove  into  it  from  Broadway.  The  proof  is  explicit  that 
from  that  point  the  range  of  vision  is  but  about  twenty  rods,  and 
it  is  equally  decisive  that  when  he  was  at  that  point  the  engine 
was  behind  the  hill  and  woodland,  at  least  fifty-seven  rods 
above  the  crossing.  Ernst,  as  he  drove  down,  was  sitting  on 
the  bottom  of  his  sleigh,  which  had  no  box;  this  of  course  ma^ 
terially  narrowed  his  range  of  vision,  and  made  every  interme- 
diate fence  an  additional  obstruction  to  the  view. 

There  is  no  pretense  now  that  any  one  east  of  the  store, 
which  adjoins  the  track,  either  saw  or  heard  the  train  at  all 
until  it  reached  the  crossing.  Ten  Eyck  and  Hunter  were  at 
the  store,  within  two  or  three  rods  of  the  rails;  both  of  them 
were  looking  north,  and  both  unoccupied;  yet  neither  of  them 
saw  or  heard  the  engine  until  it  was  within  less  than  two  hun- 
dred feet  of  them,  the  horses  of  Ernst  being  then  cloBe  to  the 
track,  and  in  full  motion.  It  was  not  seen  at  all  by  the  wit- 
nesses Taylor,  Traver,  Dearstyne,  and  Van  Denburgh  until 
just  before  it  reached  the  crossing;  and  none  of  them  heard  it 
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until  then,  except  the  ferry-man,  who  was  more  familiar  with 
the  sound,  and  who  detected  it  first  while  looking  in  that  di- 
rection from  below  on  the  river  side  when  the  cars  were  within 
three  hundred  feet. 

The  claim  that  four  men  were  hallooing  to  Ernst  to  stop 
when  he  was  not  yet  half-way  down  is  also  now  abandoned. 
But  two  men  hallooed  at  all,  one  from  the  store,  and  one  from 
the  station-house,  while  the  team  was  passing  between  them. 
If  Ernst  heard  what  either  of  them  said,  the  fact  is  mid  im- 
puted that  no  one  else  did.  The  warning  was  well  meant,  but 
it  came  too  late;  it  was  simultaneous  with  the  rea  gestXy — 
with  the  rush  of  the  engine,  the  plunge  of  the  horses,  and  the 
ineffectual  struggle  of  the  testator  to  rein  them  back. 

The  proof  is  clear  and  decisive  that  the  bell  was  not  rung, 
nor  the  whistle  blown,  until  after  the  collision.  Only  two  of 
the  defendant's  witnesses  claimed  that  they  were;  and  they 
were  the  two  employees  whose  neglect  of  that  duty  cost  Ernst 
his  life;  one  of  them  was  a  mere  boy.  Both  were  impeached 
on  material  points  by  their  own  oaths  before  the  coroner's  jury. 
They  had  officiated  some  two  months  before  as  engineer  and 
fireman  when  Wilds  was  killed.  They  were  specifically  con- 
tradicted as  to  the  whistle  and  the  bell  by  two  of  the  de- 
fendant's and  five  of  the  plaintiff's  witnesses,  and  they  were 
confirmed  by  nobody. 

On  the  last  trial,  it  also  appeared  that  this  was  a  flag-sta- 
tion; that  it  was  the  known  and  uniform  practice  of  the  com- 
pany whenever  there  was  a  train  advancing  within  eighty 
rods  of  the  crossing  on  either  side  to  give  notice  to  the  public 
of  its  approach  by  exhibiting  at  that  point  a  white  flag  if  the 
engine  was  to  stop,  and  a  red  flag  if  it  was  to  pass  without 
stopping.  There  was  neither  flag  nor  flagman  at  the  crossing; 
and  thus  the  practice  which  was  adopted  for  the  security  of 
the  traveler  was  converted  on  this  occasion  into  a  snare  for  his 
destruction. 

On  this  state  of  facts,  there  was  nothing  to  justify  the  im- 
putation of  culpable  negligence  to  the  testator;  and  most 
manifestly  there  was  nothing  to  warrant  a  court  in  adjudging 
his  guilt  as  matter  of  law  without  the  intervention  of  a  jury. 

In  determining  the  propriety  of  a  nonsuit,  we  are  legally 
bound  to  assume  the  truth  of  the  facts  which  the  testimony  of 
the  plaintiff  legitimately  conduced  to  prove,  though  their  cor- 
rectness be  controverted  by  the  defendant's  witnesses:  Cole^ 
grave  v.  New  Haven  and  Harlem  R.  R.  Cos.,  20  N.  Y.  492  [76 
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Am.  Dec.  418];  Merritt  v.  Lyon^  3  Barb.  110.  It  is  the  appro- 
priate province  of  the  jury  to  deduce  inferences  of  fact,  and  to 
weigh  doubtful  or  conflicting  evidence. 

The  testator  was  lawfully  upon  the  public  highway;  the 
right  he  had  to  use  it  was  as  perfect  as  that  of  the  defendant 
to  cross  it.  In  the  exercise  of  his  legal  privilege,  he  did  not 
expose  others  to  injury,  and  was  charged  with  no  duty  of 
extraordinary  vigilance.  The  defendants  exercised  theirs 
with  agencies  imminently  perilous  to  human  life,  and  they 
were  under  a  correlative  obligation  to  use  them  with  the  high- 
est degree  of  care.  As  the  highway  was  never  dangerous  ex- 
cept when  they  made  it  so  by  driving  their  engines  across  it, 
and  as  they  never  crossed  it  without  some  degree  of  jeopardy  to 
the  wajrfarer,  the  law  provided  for  the  security  and  protection 
of  the  citizen  by  requiring  the  defendants  to  give  special  and 
public  warning  whenever  their  engines  approached  the  crossing. 

The  rights  of  the  people  of  Bensselaer  in  their  own  high- 
ways are  not  subordinate  to  those  of  the  railroad  company. 
If  the  traveler  is  warned  of  the  approach  of  an  engine  by  the 
customary  signals,  or  if  by  other  means  he  is  made  aware  of 
its  proximity,  it  is  his  duty  to  avoid  exposing  himself  to  in- 
jury. If  he  advances  on  the  open  highway,  with  no  cars  in 
view,  and  no  indications  of  their  approach,  either  by  signal  or 
otherwise,  he  is  at  liberty  to  pursue  his  way  without  incurring 
the  imputation  of  breach  of  duty  to  a  wrong-doer. 

The  only  condition  of  the  right  to  redress  for  a  wrong  of 
this  description  is  that  the  party  aggrieved  be  free  from  cul- 
pable negligence;  and  he  is  not  chargeable  with  such  negli- 
gence unless  he  fail  to  exercise  ordinary  care  and  vigilance  to 
avoid  the  injury  of  which  he  complains.  There  has  been  some 
diversity  of  judicial  opinion  as  to  what  ordinary  care  and  vigi- 
lance demand  of  a  party  upon  a  given  state  of  facts;  but  that 
this  is  the  uniform  standard  by  which  to  test  the  right  of  the 
plaintiff  has  been  too  often  adjudged  to  be  open  to  further  dis- 
cussion. The  rule  is  simple,  practical,  and  easy  of  applica- 
tion* '^  The  question  is,"  as  this  court  said  when  the  case  was 
before  it  on  a  former  occasion,  '^  What  would  a  majority  of 
men  of  common  intelligence  have  done  under  like  circum- 
stances? "  Ernst  V.  Hudson  River  R.  R.  Co.,  24  How.  Pr.  108. 
^^  Ordinary  care,  skill,  and  diligence  is  such  a  degree  of  care, 
skill,  and  diligence  as  men  of  ordinary  prudence,  under  simi- 
lar circumstances,  usually  employ":  Brown  v.  LyiMiy  81  Pa* 
St  612  [72  Am.  Deo.  768]. 
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The  degree  of  care  which  men  of  common  prudence  would 
be  likely  to  observe  in  a  given  case  must  be  determined  with 
reference  to  all  the  attendant  circumstances.  An  injury  by 
an  engine  in  motion  would  necessarily  be  of  a  grave  and 
serious  character;  but  at  a  distance  of  eighty  rods  from  the 
crossing,  it  would  be  as  harmless  to  the  wayfarer  as  the  rail 
over  which  he  drives.  It  is  not  unusual  in  argument  to  con- 
found the  seriousness  of  such  an  injury  when  it  occurs  with 
the  probability  of  its  occurrence,  and  to  assume  that  the  same 
degree  of  vigilance  is  demanded  when  the  engine  is  not  within 
the  range  of  sound  or  vision  as  when  it  is  seen  in  close  prox- 
imity, or  public  warning  is  given  of  its  approach. 

The  measure  of  precaution  which  ordinary  prudence  sug- 
gests is  in  due  proportion  to  the  probability  of  danger.  When 
a  train  is  seen,  or  known  to  be  close  at  hand,  a  discreet  man 
would  stop  until  the  danger  is  past;  but  to  stand  waiting  in 
front  of  a  public  crossing,  with  no  reason  to  believe  that  there 
is  an  engine  within  a  quarter  of  a  mile,  would  indicate  over- 
cautious timidity,  and  would  seem  to  most  men  puerile.  On 
such  subjects,  as  on  all  others,  men  exercise  their  reason,  and 
do  not  yield  to  childish  apprehensions  of  distant  engines  or 
unloaded  guns.  When  they  draw  near  a  railway  crossings 
and  the  flagman  gives  no  warning,  when  no  sign  or  sound  in* 
dicates  the  presence  or  approach  of  a  train,  they  assume  that 
they  may  safely  cross,  and  proceed  quietly  on  their  way.  If 
in  such  a  case  an  engine,  with  muffled  bell,  rushes  upon  them 
too  suddenly  for  escape,  fche  wrong  is  due  to  those  who  falsely 
assured  their  safety  by  withholding  the  usual  warning. 

The  citizen  who  on  a  public  highway  approaches  a  railway 
track,  and  can  neither  see  nor  hear  any  indication  of  a  mov- 
ing train,  is  not  chargeable  in  law  with  negligence  for  assum- 
ing that  there  is  no  car  sufficiently  near  to  make  the  crossing 
dangerous:  Newsan  v.  New  York  Central  iJ.  R.  Co.,  29  N.  Y. 
390;  Johnson  v.  Hudson  R.  R,  Co.,  20  Id.  74;  Hegan  v.  Eighth 
Avenue  R.  R.  Co,,  16  Id.  383;  Harpell  v.  Curtis,  1  E.  D.  Smith, 
78;  Cordon  v.  Grand  St.  R.  R.  Co.,  40  Barb.  550;  Pennsylvania 
R.  R.  Co.  V.  Ogier,  35  Pa.  St.  60,  72  [78  Am.  Dec.  822].  In 
the  case  first  cited.  Judge  Johnson,  who  delivered  the  opinion 
of  the  court,  stated  the  rule  thus:  "The  law  will  never  hold 
it  imprudent  in  any  one  to  act  upon  the  presumption  that 
another,  in  his  conduct,  will  act  in  accordance  with  the  rights 
and  duties  of  both."  In  the  case  of  Cordon  v.  Orand  St.  R.  R. 
Com,  supra,  Judge  Brown  traced  the  rule  to  the  reason  on  which 
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« 
it  was  founded.  ''  Negligence/'  he  says,  '^  cannot  be  predi- 
cated of  such  an  act.  Care  in  avoiding  danger  implies  that 
there  is,  or  would  be  with  all  prudent  persons,  something  to 
create  a  sense  of  danger;  for  if  the  circumstances  arn  not  such 
as  would  put  a  prudent  and  cautious  person  upon  his  guard, 
the  omission  to  exercise  more  than  ordinary  attention  is  not 
the  negligence  which  contributes  to  an  accident."  In  the  case 
last  citedf  the  court,  in  considering  the  effect  of  the  omission 
to  give  the  customary  signals  on  the  question  of  due  care  by 
the  plaintiff,  used  language  equally  explicit.  ^^A  defendant 
cannot  impute  a  want  of  vigilance  to  one  injured  by  his  act 
as  negligence  if  that  very  want  of  vigilance  were  the  conse- 
quence of  an  omission  of  duty  on  the  part  of  the  defendant." 

In  the  present  case,  the  defendants  not  only  misled  the  tes- 
tator by  not  exhibiting  the  flag  at  the  crossing  in  accordance 
with  the  uniform  custom  when  an  engine  was  near,  but  also 
by  approaching  the  highway  illegally,  neither  sounding  the 
whistle  nor  ringing  the  bell  as  they  advanced.  This  was  an 
act  in  open  defiance  of  a  public  statute  enacted  for  the  pro- 
tection of  the  traveler.  It  was  a  flagrant  breach  of  duty  to 
the  passengers,  whose  safety  it  jeopardized;  to  the  stock- 
holders, whose  property  it  imperiled;  and  to  the  testator, 
whose  life  it  exposed.  Its  direct  tendency  was  to  put  him  off 
his  guard,  to  disarm  his  vigilance,  and  to  produce  a  false 
sense  of  security.  To  transfer  the  blame  to  him  would  be  to 
screen  the  wrong-doer  at  the  expense  of  the  victim.  It  is  not 
the  policy  of  the  law  to  favor  those  who  deliberately  violate 
its  mandates,  nor  is  it  the  duty  of  the  courts  to  invent  excuses 
for  wrong-doers,  or  to  palliate  the  guilt  of  reckless  homicide. 
Our  statutes  for  the  protection  of  life  are  to  be  obeyed;  and 
when  they  are  broken  and  defied,  responsibility  is  not  to  be 
evaded  by  imputing  blame  without  proof  to  him  who  suffers 
death  for  the  sake  of  shielding  those  who  inflict  it. 

In  this  case,  the  parties  inculpated  have  been  sworn.  Ernst, 
of  course,  could  not  confront  them;  but  we  are  to  judge  him 
in  the  light  of  the  evidence  by  the  ordinary  rules  which  gov- 
ern human  actions.  He  was  a  man  of  business,  in  the  vigor 
of  middle  life,  and  in  the  full  possession  of  his  faculties;  he 
was  a  man  of  family  and  of  character,  of  experience  and  of 
judgment;  he  had  no  apparent  motive  or  inducement  to  make 
a  wanton  sacriflce  of  his  life;  he  had  the  ordinary  instincts 
of  humanity.  If  on  this  occasion  he  did  anything  which  he 
ought  not  to  have  done,  or  left  undone  anything  which  he 
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ought  to  have  done,  it  was  in  the  brief  interval  of  nineteen 
Boconds. 

It  is  said  he  should  have  looked  north  before  he  drove  down 
the  street,  which  the  defendant,  by  violating  the  statute,  could 
convert  into  a  cut'de-sac  to  the  traveler.  That  was  precisely 
what  he  did;  in  turning  his  horses  around  to  drive  from 
Broadway  into  Rensselaer  Street,  he  necessarily  faced  to  the 
north  and  west,  thus  commanding  a  view  of  the  tra(3k  directly 
in  front  for  a  distance  of  some  twenty  rods.  He  did  not  see 
the  cars,  for  the  simple  reason  that  they  were  not  there;  they 
were  still  behind  the  hill,  and  nearly  sixty  rods  northeast  of 
the  crossing. 

It  is  claimed  that  he  started  at  a  high  rate  of  speed;  but 
the  proof  is  that  he  started  on  a  walk;  that  he  went  down 
Rensselaer  Street  on  a  slow  trot,  and  that  he  did  not  quicken 
his  gait  until  as  he  approached  the  track  he  was  beckoned  to 
hasten  onto  the  ferry-boat,  which  was  waiting  for  him  at  the 
landing.  It  is  also  said  that  he  should  have  been  on  the 
lookout  for  the  flag,  uniformly  displayed  at  the  crossing 
when  a  train  was  near.  He  did  look,  and  he  saw  that  there 
was  no  flag;  which  was  a  direct  assurance  by  the  defendant, 
that  there  was  no  engine  advancing  on  either  side  within  a 
quarter  of  a  mile.  He  was  forewarned  of  no  approaching 
danger;  and  it  was  not  to  be  expected  under  such  circum- 
stances that  he  should  be  forearmed  with  extraordinary  vigi- 
lance. 

The  plaintiff  is  reproached  with  the  fact  that  her  husband 
had  a  shawl  round  his  neck.  It  is  the  ordinary  precaution  on 
a  cold  winter  morning  of  every  traveler  who  has  one  to  wear, 
and  it  was  no  more  a  breach  of  duty  to  this  railroad  company 
than  it  would  have  been  if  he  had  worn  a  fur  cap  or  a  second 
overcoat.  It  is  claimed  that  he  should  have  listened  for  the 
whistle  and  the  bell.  He  did;  and  the  fact  that  neither  was 
sounded  was  a  further  assurance  by  the  defendant  that  there 
was  no  engine  in  motion  within  eighty  rods  of  the  crossing. 
It  is  also  claimed  that  he  should  have  stood  up  in  his  sleigh. 
He  owed  no  such  duty  to  the  defendant.  It  would  be  scarcely 
more  absurd  to  hold  that  a  footman  should  climb  a  tree  or 
mount  a  fence,  before  crossing,  to  assure  himself  that  the  com- 
pany was  not  breaking  the  law  by  sending  an  engine  without 
signals  to  run  over  travelers  on  a  public  highway. 

It  is  insisted  that  he  ought  to  have  looked  before  him,  and 
on  both  sides  as  he  advanced.    He  did;  for  he  is  proved  to 
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have  been  a  man  of  clear  vision,  and  he  could  not  avoid  so 
looking,  except  by  closing  his  eyes.  He  was  sitting  on  the 
bottom  of  his  sleigh,  and  of  course  his  range  of  view  was  es- 
sentially limited;  but  to  say  that  he  did  not  or  could  not  see 
whatever  was  within  that  range  would  be  in  direct  hostility 
to  the  proof.  It  would  be  as  idle  as  it  would  be  to  assume 
that  one  who  is  driving  down  the  center  of  State  Street  can- 
not see  that  there  are  buildings  on  both  sides  of  the  way;  or 
that  a  Hudson  River  pilot  cannot  see  both  shores  of  the  river 
in  front  of  him,  without  turning  his  head  back  and  forth  in 
the  wheel-house. 

It  is  said  that  he  should  have  observed  the  man  who  was 
beckoning  to  him  from  the  ferry  side  of  the  track.  He  doubt- 
less did,  unless  the  horses  in  front  of  him  partially  obstructed 
his  view;  and  it  is  reasonable  to  assume  that  he  understood  it, 
as  others  did,  as  urging  him  to  hurry  onto  the  boat.  It  is 
claimed  that  he  was  bound  by  an  inflexible  rule  of  law  to  see, 
to  hear,  and  to  understand  the  two  persons  who  hallooed — one 
from  the  station-house  and  the  other  from  the  store — as  he 
was  passing  between  them.  There  is  no  such  rule  of  artificial 
presumption,  and  we  see  no  reason  for  its  adoption,  if  we  were 
at  liberty  to  change  the  law  of  evidence.  It  would  be  an  ar- 
bitrary legal  intendment,  on  a  pure  question  of  fact,  without 
reason  or  truth  to  commend  it.  We  have  no  authority  to  in- 
Tent  rules  for  the  purpose  of  shielding  wrong-doers.  It  was  a 
question  of  fact  for  the  jury,  whether  the  testator  saw  and 
heard  these  men.  His  advanced  position  and  his  winter  attire 
did  not  favor  a  lateral  view.  It  is  obvious  that  he  did  not 
hear  what  they  said,  for  it  was  heard  by  no  one  else;  and  they 
were  speaking  simultaneously  from  opposite  sides  of  the  street. 
Neither  of  them  called  him  by  name;  and  if  his  attention  was 
directed,  as  it  naturally  woiild  be,  to  the  movement  of  his 
horses,  and  the  steep  descent  to  the  ferry-boat  directly  in  front 
of  them,  he  probably  assumed  that  the  men  were  speaking  to 
each  other  across  the  street,  an  incident  of  ordinary  occurrence 
in  a  country  village.  It  is  quite  probable,  too,  that  he  heard 
simultaneously  the  rush  of  the  train,  as  all  this  occurred  within 
a  few  seconds  of  the  fatal  collision.  His  horses  were  ander 
fidl  headway;  and  every  one  who  is  accustomed  to  drive  knows 
the  difficulty  of  controlling  even  a  single  horse  when  brought 
suddenly  in.  presence  of  an  engine  rushing  upon  him  at  the 
rate  of  forty  miles  an  hour.  It  is  proved  and  undisputed  that 
his  horses  were  frightened;  that  they  sheered  southwardly  on 
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the  track;  and  that  he  struggled  ineffectoally  to  rein  them 
back.  The  evidence  establishes  an  adequate  cause  of  death 
in  the  defendant's  wrong.  It  affords  no  warrant  for  imputing 
to  the  testator  the  guilt  of  complicity  in  that  wrong. 

The  comments  made  by  Judge  Wright  upon  the  proof  in 
the  grossly  exaggerated  form  which  it  assumed  on  a  previoua 
trial  have  still  more  controlling  force  in  their  application  to 
the  evidence  as  now  presented,  when  the  most  important 
portion  of  that  then  given  by  the  defendant  is  abandoned. 
'^  It  is  doubtful  from  the  evidence,"  said  the  learned  jndge, 
^'  whether  at  the  time  the  signals  and  hallooing  occurred  the 
deceased  had  not  approached  so  near  the  track  that  it  was  im- 
possible to  stop  his  horses  short  of  it,  even  if  he  had  heard  and 
understood  the  warnings  to  be  of  the  approach  of  the  cars. 
This  was  a  question  for  the  jury;  for  to  have  given  these 
warnings  any  significance,  the  fact  should  have  clearly  ap- 
peared that  it  was  in  his  power  by  heeding  them  to  avoid  the 
collision.    So,  also,  the  signals  and  hallooing  were  understood 
differently  by  the  by-standers;  one  thought  they  meant  to  keep 
off;  another  to  come  on  the  boat;  while  others  did  not  under- 
stand their  meaning  at  all.    The  whole  transaction  must  have 
been  embraced  within  a  few  seconds  of  time;  and  the  halloo- 
ing and  gesticulations  of  the  by-standers,  even  if  observed  by 
the  deceased,  were  well  calculated  to  confuse  him.     Those 
who  made  the  motions  did  not  understand  each  other.    The 
deceased  was  bound  for  the  ferry-boat,  then  on  the  point  of 
leaving,  and  was  hailed  to  come  on;  the  hallooing  proceeded 
from  different  points.    Hearing  no  bell  or  whistle,  and  observ- 
ing no  flagman,  the  decedent  might  well  have  concluded  that 
no  train  was  approaching,  and  that  the  hallooing  was  to  hasten 
him  toward  the  boat.    It  is  fair  to  presume  that  he  did  not 
hear  the  words  spoken,  as  the  witnesses  did  not  hear  what  was 
said  by  each  other.    At  all  events,  I  think  it  was  a  question 
for  the  jury  whether  Ernst  did  not  understand  the  signals  and 
outcries  as  invitations  to  hasten  to  the  ferry-boat;  and  if  he 
did  BO  understand  them,  then  I  agree  with  the  learned  judge 
who  delivered  the  opinion  of  the  court  in  this  case  on  the 
former  hearing,  that  ^  they  were  calculated  to  induce  him  to 
do  just  what  he  did  do,  and  might  naturally  disarm  a  prudent 
person  of  the  suspicion  of  danger  approaching  from  another 
quarter.' " 

In  a  subsequent  portion  of  the  same  ludd  and  able  opinion 
he  adds:  "  He  had  a  right  to  assume  that  in  propelling  their 
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cars  the  defendants  would  act  with  appropriate  care;  that 
trains  would  approach  the  crossing  at  proper  speed;  that  the 
usual  signal  of  approach  would  be  seasonably  given;  that  the 
managers  of  the  train  would  be  attentive  and  vigilant;  that 
the  flagman  would  be  at  his  post  and  guard  the  crossing  on 
the  arrival  of  trains  not  intending  to  stop.  Ordinary  prudence 
scarcely  dictated  that  he  should  so  have  conducted  as  to  pro- 
tect himself  against  the  culpable  acts  and  omissions  of  duty  of 
the  defendant's  employees  in  propelling  a  train  of  cars  past  a 
known  station,  and  across  a  crowded  thoroughfare,  at  the 
speed  of  forty  miles  an  hour,  ringing  no  bell,  sounding  no 
whistle,  disregarding  the  lookout,  and  having  no  flagman  on 
duty  to  warn  of  impending  danger.  Seeing  no  flagman,  and 
hearing  none  of  the  usual  signals  of  the  approach  of  a  train, 
it  was  not  unreasonable  or  imprudent  to  conclude  that  no 
train  was  approaching,  and  that  consequently  there  would  be 
no  danger  in  passing  over  the  track.  Besides,  the  tendency 
of  a  neglect  by  the  employees  of  the  company  to  give  proper 
notice  of  the  approach  of  the  train  was  to  cause  the  deceased 
to  be  less  attentive  than  he  otherwise  would  have  been.  He 
was  by  the  negligence  of  their  employees  in  a  degree  thrown 
off  his  guard,  and  induced  to  attempt  to  cross  the  track,  ap- 
prehending no  danger.  The  presumption  is  irresistible  that 
he  would  not  have  taken  a  step  toward  hazarding  his  life  if  he 
had  been  made  aware  by  the  usual  signals  of  the  proximity 
of  the  train.  It  is  by  no  means  clear  that  he  did  not  see  the 
train  after  getting  west  of  the  station-house,  but  too  late  in 
the  excitement  and  confusion  of  the  moment  to  have  so  con- 
trolled his  horses  as  to  have  avoided  the  collision." 

The  dernier  claim  of  the  appellant,  all  other  other  defenses 
failing,  is  that  the  testator  was  guilty  of  culpable  negligence 
in  not  listening  for  and  hearing  the  rumble  on  the  rails  of  a 
train  which  he  had  no  reason  to  expect,  and  which  gave  no 
signal  of  its  approach.  That  he  did  not  hear  it  in  time  to 
escape  the  collision  is  so  obvious  that  the  defendants  do  not 
claim  that  he  did;  but  they  insist  that  he  ought  to  have  heard 
it,  and  that  his  failure  to  do  so  was  a  breach  of  duty  to  the 
company.  This  theory  is  founded  on  the  incidental  opinions 
expressed  by  two  of  the  witnesses,  not  as  to  the  distance  this 
train  might  have  been  heard  under  the  actual  circumstances 
and  with  the  intervening  obstructions,  but  on  the  general 
question  how  far  it  might  be  possible  to  hear  a  train  approach- 
ing when  omitting  the  customary  signals  in  violation  of  law. 
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Neither  of  them  professed  to  speak  from  actual  knowledge  or 
observation,  and  their  estimates  were  widely  different.  One 
thought  it  might  be  detected  at  a  distance  of  one  or  two  miles,  | 

and  the  other,  that  it  would  not  be  audible  when  the  whistle 
would  be  at  a  distance  of  seven  or  eight  rods. 

It  is  obvious  that  speculative  opinions  on  such  a  question 
scarcely  rise  to  the  grade  of  evidence.  The  distance  at  which 
the  approach  of  a  train  can  be  heard  without  the  signals  must 
depend  on  a  great  variety  of  circumstances,  such  as  the  struc- 
ture and  condition  of  the  particular  rails,  the  firmness  of  the 
ties,  the  size  of  the  train,  the  direct  or  winding  course  of  the 
track,  the  condition  of  the  atmosphere,  the  direction  and  force 
of  the  wind,  the  shutting  off  of  steam,  the  proximity  of  the 
listener  to  the  line  of  the  rails,  the  prevalence  of  other  sounds, 
the  acuteness  of  the  observer's  hearing,  the  depression  or 
elevation  of  the  track,  the  vicinity  of  valleys,  woods,  and  hills, 
the  hour  of  the  day  or  night,  the  comparative  silence  of  the 
country,  or  the  hum  and  bustle  of  city  life,  and  the  vicinity  of 
steamboats,  factories,  and  public  works.  Mere  speculation  on 
the  general  question,  without  reference  to  these  and  other  like 
conditions,  is  plainly  idle  and  illusory.  It  is  proved  as  mat- 
ter of  fact  that  though  such  a  number  of  witnesses  were 
present  on  this  occasion,  each  under  more  favorable  circum- 
stances for  hearing  it  than  the  testator,  the  practiced  ear  of  the 
ferry-man,  who  listened  daily  for  the  approach  of  the  trains, 
did  not  catch  the  sound  until  the  engine  was  within  three 
hundred  feet;  Taylor,  Traver,  Ten  Eyck,  Hunter,  and  Van 
Denburgh  did  not  hear  it  at  all  until  just  as  it  rushed  down 
over  the  crossing;  the  horses  of  Ernst  did  not  hear  it  until 
they  were  close  upon  the  track;  and  at  the  ice-house  Brown 
did  not  hear  it  until  his  wagon  was  upon  the  rails,  and  the 
engine  within  less  than  a  hundred  feet  of  him. 

It  was  because  the  approach  of  a  railway  train  is  stealthy  and 
imperceptible,  and  because  the  sound  is  not  readily  distinguish- 
able from  others  associated  with  no  danger,  that  to  secure  the 
traveler  at  once  against  needless  apprehension  and  needless 
exposure  a  statutory  mandate  was  given  to  every  such  com- 
pany in  this  state  to  approach  no  public  highway  crossing 
with  an  engine  without  public  and  distinctive  signals  of 
danger  for  a  distance  of  eighty  rods  before  passing  such  cross-* 
ing.  The  duty  is  plain  and  absolute;  the  company  which 
violates  it  does  so  at  its  peril.  If  its  agents  are  faithless,  it 
should  dismiss  them;  if  its  officers  choose  to  disobey  a  law 
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for  the  protection  of  human  life,  or  to  tolerate  its  violation  by 
their  subordinate  agents,  the  remedy  is  in  the  hands  of  the 
stockholders,  by  selecting  those  who  will  respect  our  public 
statutes.  When  the  illegal  act  results  in  the  death  of  a 
citizen,  the  company  must  respond,  unless  he  has  been  guilty 
of  a  breach  of  duty  which  contributed  to  his  destruction.  He 
is  not  guilty  of  such  breach  of  duty  when  he  assumes,  in  the 
absence  of  any  indication  to  the  contrary,  that  the  company 
obeys  the  law,  and  that  no  engine  is  advancing  to  the  cross- 
ing within  a  distance  of  eighty  rods  without  public  signals  of 
its  approach.  If  he  is  deceived  by  the  unlawful  omission  of 
the  signals,  the  wrong  is  not  his,  but  theirs. 

The  illegal  act  of  the  company  does  not,  however,  justify 
him  in  encountering  the  risk  of  crossing  if  he  sees  or  hears 
the  approach  of  the  engine,  or  is  otherwise  notified  of  its  pres- 
ence, in  season  to  avoid  the  peril.  In  that  case,  he  is  guilty 
of  culpable  negligence,  and  the  company  is  relieved  from  the 
responsibility  of  causing  his  death.  But  it  is  no  defense  to 
the  wrong-doer  that  thougti  the  victim  did  not  see  or  hear  the 
engine,  and  was  not  notified  of  its  approach  in  time  to  avoid 
the  coUifiion,  he  might  have  seen  or  heard  it  if  he  had  exer- 
cised a  higher  degree  of  vigilance,  and  had  foreseen  a  viola- 
tion of  the  law,  instead  of  relying  upon  its  observance.  Such 
a  theory  has  received  countenance  in  a  few  instances  in  the 
opinions  of  individual  judges.  It  has  support  in  the  dictum 
of  the  accomplished  and  able  jurist  who  delivered  the  pre- 
vailing opinion  in  this  cause  on  a  former  occasion.  This  ques- 
tion, however,  was  not  thea  passed  upon  by  the  court,  nor  was 
it  involved  in  the  decision.  On  the  proof  as  then  presented, 
the  question  was,  whether  one  was  culpably  negligent  who 
rode  nearly  150  feet  in  full  view  of  an  approaching  train, 
who  knew  it  to  be  due,  and  who  persisted  in  driving  against 
it,  though  notified  by  four  persons  of  its  presence  in  season  to 
avoid  the  danger. 

The  usual  argument  in  favor  of  the  theory  in  question  is, 
that  trains  are  constantly  passing  and  repassing  at  every  rail« 
way  crossing.  Certainly,  we  are  not  admonished  of  this  by 
the  constant  ringing  of  bells;  and  every  man  of  ordinary  ob- 
servation knows  the  fact  to  be  otherwise.  If  ten  regular  trains 
a  day  run  over  a  given  highway,  they  render  the  crossing  un- 
safe when  they  pass,  and  only  then.  It  is  free  from  danger, 
except  at  most  for  twenty  minutes  in  the  aggregate  of  each 
twenty-four  hours;  and  the  traveler  is  safe  against  exposure 
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at  those  momentary  intervals  if  the  company  obeys  the  law 
and  rings  the  bell.  If  it  will  not  do  that,  it  has  no  cause  of 
complaint  against  the  wayfarer  whom  it  voluntarily  misleads. 
In  such  a  case,  the  language  of  Chief  Justice  Beardsley  is  ap- 
propriate: ''A  man  is  under  no  obligation  to  be  cautious  and 
circumspect  toward  a  wrong-doer":  Tonawanda  R.  R.  Co,  v. 
Hunger,  5  Denio,  266  [49  Am.  Dec.  239]. 

It  is  not  true  that  a  traveler  on  a  public  thoroughfare  ia 
guilty  of  culpable  negligence  as  matter  of  law  if  he  does  not 
stop  to  listen,  or  look  up  and  down  the  track,  before  he  goes 
over  a  crossing.  The  proposition  is  in  direct  conflict  with 
repeated  adjudications  in  this  and  in  other  courts.  Whether 
such  an  omission  is  culpable  depends  upon  the  facts  and  cir- 
cumstances of  each  particular  case. 

There  is  a  class  of  cases  in  which  the  proof  of  the  plain- 
tiff's negligence  is  clear  and  undisputed;  and  whenever  this 
appears,  a  nonsuit  is  matter  of  legal  right.  A  party  who  sees 
or  hears  an  approaching  engine,  and  chooses  to  take  the  risk 
of  crossing  before  it  rather  than  await  its  passi^,  forfeits  all 
claim  to  redress;  and  under  such  circumstances,  it  is  not 
only  the  right,  but  the  duty,  of  the  courts  to  apply  the  famil- 
iar rule, —  Volenti  non  Jit  iryuria.  But  there  is  another  class 
of  cases  in  which  it  is  equally  well  settled  that  we  have  no 
authority  to  impute  negligence  to  the  deceased  for  an  omis- 
sion which  may  fairly  be  attributed  to  the  very  wrong  result- 
ing in  his  death. 

In  the  case  of  Brown  v.  New  York  Central  R.  R.  Oo.j  82 
N.  Y.  697,  we  held  that  no  culpable  negligence  was  estab- 
lished, though  it  was  proved  by  the  driver  of  the  coach  de- 
molished by  the  collision  that  he  did  not  look  in  the  direction 
from  which  the  cars  were  approaching  until  his  horses  were 
on  the  track,  the  usual  signal  of  danger  not  being  given  as 
they  advanced  to  the  crossing;  and  this  though  it  appeared 
in  evidence  that  if  he  had  looked  before  he  would  have  seen 
them  in  season  to  avoid  the  collision.  The  doctrine  of  that 
case  was  unanimously  reaffirmed,  upon  a  like  state  of  facts^ 
at  the  last  December  term  of  this  court:  StiUwM  v.  New  York 
Central  R.  R.  Co,,  34  Id.  29. 

In  the  earlier  case  of  McOrath  v.  Hudson  River  R,  R.  Co.,  32 
Barb.  147,  the  same  rule  was  clearly  announced.  *'  It  is  not 
always  negligence,"  said  the  court,  '^  to  cross  a  railroad  track 
at  times  when  a  train  is  not  due  or  cannot  reasonably  be  ex- 
pected to  pass;  nor  to  cross  a  railroad  track  without  looking 
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for  a  train,  when  no  signal  of  its  approach  is  given  by  the 
ringing  of  a  bell  or  otherwise."  Bo  also  m  the  case  of  Warren 
V.  Fitchburg  R.  R.  Co.,  8  Allen,  227  [85  Am.  Dec.  700],  it  was 
held  by  the  supreme  court  of  Massachusetts,  a  state  in  which 
no  undue  rigor  of  intendment  is  supposed  to  prevail  on  this 
subject,  that  crossing  a  railroad  track  without  looking  to  see 
if  a  train  is  coming  is  not  conclusive  proof  of  want  of  care. 

In  the  case  of  Fero  v.  Buffalo  and  State  Line  R,  R.  Co.,  22 
N.  Y.  213  [78  Am.  Dec.  178],  it  was  claimed  that  the  plaintiflf 
could  not  recover  for  the  injury,  as  it  was  apparent  that  he 
could  readily  have  averted  it  by  the  exercise  of  greater  care; 
but  this  court  held  that  "  if  he  was  guilty  of  no  culpable  neg- 
ligence, the  mere  fact  that  he  might  have  been  more  vigilant 
will  not  excuse  the  wrongful  act  of  the  defendants,  nor  deprive 
the  plaintiff  of  redress  for  the  injury  he  has  suffered." 

The  question  whether  the  plaintiff  was  free  from  negligence 
in  ordinary  cases  of  this  description  is  one  of  fact  to  be  de- 
termined by  the  jury  under  appropriate  instructionB,  and  sub- 
ject to  therevisory  power  of  the  courts.  Occasional  instances 
occur  where  the  proof  of  misccmduct  is  so  clear  and  decisive 
that  the  judges  are  bound  to  pass  on  the  question  of  negli- 
gence as  matter  of  law.  It  is  a  mistake,  however,  to  suppose 
that  the  decisions  made  from  time  to  time  in  these  two  classes 
of  cases  conflict  with  each  other,  or  involve  any  departure 
from  the  settled  rules  of  law.  Where  the  question  arises  on 
a  state  of  facts  on  which  fair-minded  men  may  rationally 
arrive  at  opposite  conclusions,  the  issue  is  properly  submitted 
to  the  jury.  Where,  as  sometimes  happens  in  exceptional 
cases,  the  injury  is  traceable  to  clear  and  unquestionable  mis- 
conduct on  the  part  of  the  plaintiff,  it  is  the  plain  duty  of  the 
court  to  apply  the  law  to  the  facts,  without  the  intervention  of 
the  jury.  In  the  present  case,  there  is  a  renewal  of  the  at- 
tempt EO  often  made  to  extend  the  exceptional  rule  to  all 
classes  of  cases.  It  is  our  province  to  uphold  the  law,  and  not 
to  alter  it;  we  believe  it  to  be  wise  and  just;  but  if  we  deemed 
it  otherwise,  we  have  no  authority  to  subvert  it.  We  should 
be  restrained  from  making  the  innovation  proposed,  not  only 
by  our  own  repeated  adjudications,  but  by  that  time-honored 
and  elementary  maxim  on  which  our  system  of  jurisprudence 
is  founded, — Ad  queBiionem  facti  non  respondent  judicea,  ad 
qiLestionem  legis  non  respondent  juratores. 

The  views  of  this  court  as  to  the  right  of  the  party  claiming 
redress  to  have  the  question  whether  he  was  free  from  negli- 
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gence  determined  ordinarily  by  the  jury  have  been  repeatedly 
expressed  with  great  clearness  and  emphasis.  In  the  case  of 
Ireland  v.  Oswego  R.  R,  Co.,  13  N.  Y.  533,  Judge  Johnson  said: 
"The  fact  of  negligence  is  very  seldom  established  by  scich 
direct  and  positive  evidence  that  it  can  be  taken  from  the  con- 
sideration of  the  jury  and  pronounced  upon  as  matter  of  law. 
On  the  contrary,  it  is  almost  always  to  be  deduced  as  an  in- 
ference of  fact  from  several  facts  and  circumstances  disclosed 
by  the  testimony  after  their  connection  and  relation  to  the 
matter  in  issue  have  been  traced,  and  their  force  and  weight 
considered.  In  such  cases,  the  inference  cannot  be  made 
without  the  intervention  of  a  jury,  although  all  the  witnesses 
agree  in  their  statements,  or  there  be  but  one  statement  which 
is  consistent  throughout.  Presumptions  of  fact,  from  their 
very  nature,  are  not  strictly  objects  of  legal  science  like  pre- 
sumptions of  law.  That  the  care  exercised  by  the  plaintiff  at 
the  time  of  the  injury,  and  the  negligence  of  the  defendant, 
were  both  questions  for  the  jury  to  determine,  cannot  admit  of 
any  doubt."  • 

In  the  case  of  Keller  v.  New  York  Central  R,  R.  Co.j  26  How. 
Pr.  177,  Judge  Mason  delivered  the  opinion  of  the  court,  and 
after  citing  the  foregoing  exposition  of  the  rule,  he  proceeded 
to  say:  "  What  constitutes  negligence  in  such  cases  is  deter- 
mined by  an  inference  of  the  mind  from  the  facts  and  circum- 
stances of  the  case;  and  as  minds  are  differently  constituted, 
the  inference  from  a  given  state  of  facts  and  circumstances 
will  not  always  be  the  same.  I  admit  that  the  facts  may  be 
so  clear  and  decided  that  this  inference  of  negligence  is  irre- 
sistible, and  in  every  such  case  it  is  the  duty  of  the  judge  to 
decide;  but  when  the  facts  or  the  inference  to  be  drawn  from 
them  are  in  any  degree  doubtful,  the  only  proper  rule  is  to 
submit  the  whole  matter  to  the  jury  under  proper  instruc- 
tion." 

Similar  views  were  expressed  by  Judge  Denio  in  the  case  of 
Hegan  v.  Eighth  Avenue  R.  R.  Co.,  15  N.  Y.  383,  and  by  Judge 
Selden  in  that  of  Bernhardt  v.  Rensselaer  and  Saratoga  R.  R, 
Co.,  23  How.  Pr.  168.  It  was  said  by  the  latter,  with  the  pre- 
cision and  perspicuity  which  mark  all  his  judicial  opinions, 
that  '^  although  as  a  general  rule  questions  of  negligence  belong 
exclusively  to  the  jury,  cases  may  no  doubt  arise  in  which  the 
proof  of  negligence  would  be  so  clear  and  irresistible  that 
the  court  would  be  justified  in  assuming,  without  submitting 
the  question  to  the  jury,  that  negligence  was  established.     At 
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the  same  time,  it  is  obvious,  considering  the  nature  of  the 
question,  that  such  instances  must  be  rare.  If  there  is  any 
conflict  in  the  evidence  going  to  establish  any  of  the  circum- 
stances upon  which  the  question  depends,  it  must  be  left  to 
the  jury.  If  there  are  inferences  to  be  drawn  from  the  proof 
which  are  not  certain  and  incontrovertible,  they  are  for  the 
jury.  If  it  is  necessary  to  determine,  as  in  most  cases  it  is, 
what  a  man  of  ordinary  care  and  prudence  would  be  likely  to 
do  under  the  circumstances  proved,  this,  involving  as  it  gen- 
erally ^ust  more  or  less  of  conjecture,  can  only  be  settled  by 
a  jury." 

The  struggle  of  defendants  to  inaugurate  a  different  ruloi 
and  to  induce  the  courts  to  resort  to  artificial  refinements  for 
the  protection  of  wrong-doers,  is  perhaps  excusable  in  those 
who  are  impatient  of  legislative  restraint.  There  is  an  un- 
fortunate and  growing  tendency  to  regard  human  life  as  of 
secondary  importanc  e  in  comparison  with  the  objects  of  com- 
mercial and  corporate  enterprise.  The  aid  of  the  courts  is 
invoked  to  annul  l)y  indirection  the  force  of  general  laws. 
Suits  and  appeals  multiply  in  the  constantly  increasing  ratio 
of  reckless  injuries,  which  nothing  could  tend  more  to  en- 
courage than  this  theory  of  immunity  from  civil  damages,  on 
the  assumption,  as  matter  of  law,  that  a  party  over  whom  an 
engine  is  driven  is  culpable  for  not  keeping  out  of  the  way, 
and  that  the  question  whether  he  was  really  guilty  of  negli- 
gence is  not  one  of  fact  for  a  jury. 

If  it  be  true,  as  is  sometimes  intimated  even  from  the  bench, 
that  false  verdicts  are  occasionally  rendered  on  questions  like 
this,  the  remedy  is  to  set  them  aside,  and  not  to  usurp  the  pre- 
rogative of  the  jury.  Even  among  the  cases  which  have  been 
held  so  plain  as  to  justify  a  nonsuit,  there  have  been  few  in 
which  the  judges  have  not  themselves  disagreed;  and  the  in- 
quiry naturally  occurs  to  the  mind,  whether  we  are  less  liable 
than  jurors  to  err  on  questions  of  pure  fact  pertaining  to  the 
ordinary  affairs  of  life.  Our  law  is  framed  upon  the  theory 
that  on  such  questions  the  citizen  can  rely  with  more  security 
on  the  concurrent  judgment  of  twelve  jurors  than  on  the  ma- 
jority vote  of  a  divided  bench.  Unanimity  is  not  required  in 
our  decisions  on  questions  of  law;  it  is  otherwise  with  jurors 
charged  with  the  duty  of  determining  issues  of  fact;  and  such 
issues  should  not  be  withheld  from  the  usual  arbiters  unless 
the  evidence  leads  so  clearly  to  one  result  that  there  is  no 
room  for  honest  difference  between  intelligent  and  upright 
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men.  A  nonsuit  should  always  be  granted  where  the  proof  is 
BO  clear  as  to  warrant  the  assumption  in  good  faith  that  if  the 
question  were  submitted  to  the  jury  they  would  find  that  the 
culpable  negligence  of  the  plaintiflf  contributed  to  the  injury. 
But  we  have  had  occasion  recently  to  hear  nonsuits  of  this 
kind  justified  on  the  novel  ground  that  unless  the  fact  be  de- 
termined in  one  way  by  the  judge,  it  will  be  sure  to  be  deter- 
mined the  other  by  the  jury.  The  correctness  of  judicial 
opinions  on  mere  questions  of  fact  may  well  be  distrusted 
when  we  find  them  confessedly  opposed  to  the  commoi^  sense 
of  mankind.  The  judgment  should  be  reversed,  and  a  new 
trial  ordered. 

Hunt,  J.,  delivered  a  concurring  opinion. 


Duty  of  Tbayxlxb  on  Hiohwat  to  Usb  his  Smran  ov  Siobi;  Hbab- 
iNo,  rra,  to  ATon>  Danokr  at  Railway  CBoasnrGS.  —  The  rii^te  and 
duties  of  travelers  and  railroad  companies  using  highways  are  said  to  b« 
mutual,  reciprocal,  and  equal;  both  have  a  right  of  passage,  neither  has  aa 
exclusive  right,  and  neither  has  a  superior  rights  so  that  each  must  use  ordi* 
nary  care  to  avoid  injury:  Chicago  Ue.  R.  B,  Co.  v,  SHU,  19  HL  4d9.  In  New 
York,  it  has  been  held  that  the  railroad  company  has  the  preference  or  ri^t 
of  way:  Warner  v.  Ifew  York  tic  R.  R,  Co.,  44  N.  Y.  465;  but  oonoeding 
that  this  is  so,  it  does  not  impose  on  the  traveler  the  whole  duty  of  avoiding 
a  collision;  each  must  use  the  diligence  of  prudent  persons  under  the  circum- 
stances: ConUneittkd  Imp,  Co.  v.  SUad,  95  U.  S.  161.  A  full  discussion  of  tho 
duties  of  railroad  oompaniea  in  this  regard  will  be  found  in  the  extended  note 
to  Baltimore  and  Ohio  R  R,  Co.  v.  Brdnig,  ante,  p.  54. 

The  general  role  as  to  the  duty  of  persons  attempting  to  cross  a  railroad 
track  is,  that  they  must  make  reasomible  use  of  their  senses  of  sight  and 
hearing.  The  track  itself  is  a  proclamation  of  danger:  Stvbley  v.  Londom 
tu.  R'y  Co,,  L.  R.  1  Ex.  13;  OilietpU  v.  Hewlmrgh,  54  N.  Y.  471;  and  tho 
traveler  in  attempting  to  cross  should  assume  that  there  is  danger,  and  act 
with  ordinary  prudence  and  circumspection  under  that  assumption:  Daniel 
V.  Metropolitan  R*y  Co.,  5  H.  L.  Cas.  45;  State  v.  Maine  C.  R.  R.  Co.,  76  Me. 
367;  S.  C.,  49  Am.  Rep.  622.  He  must  listen  for  signals,  notice  signs  put  up 
as  warnings,  and  look  attentively  up  and  down  the  track,  and  a  failure  to  do 
so  without  reasonable  excuse  is  a  failure  to  use  ordinary  and  reaaonable  care. 
This  statement  of  the  general  rule  is  supported  by  a  multitude  of  authori- 
ties: See  I>eering  on  Negligence,  sec.  252;  Whittaker's  Smith  on  Negligence, 
p.  401;  Beach  on  Contributory  Negligence,  p.  401;  and  the  following  among 
other  cases:  Sehqfield  v.  Chicago  etc.  R.  R.  Co.,  2  McCr.  268;  S.  0.  on  appeal, 
114  U.  S.  615;  South  ds  N.  A.  R.  R.  Co.  v.  Thompson,  62  Ala.  424;  Oothard 
V.  Alabama  etc  R.  R.  Co.,  67  Id.  115;  Chicago  etc.  R.  R.  Co.  v.  Bell,  70  HI. 
102;  nUnoia  Cent.  R  R.  Co.  v.  Qoddard,  72  Id.  567;  Rod/ord  R.  R.  Co.  v. 
Byam,  80  Id.  528;  Chicago  etc.  R.  R.  Co.  v.  Dimick,  96  Id.  42;  Pennsyhania 
etc.  R  R.  Co.  V.  Rud^  100  Id.  603;  Peoria  R.  R.  Co.  v.  Clayberg,  107  Id.  644; 
SL  Louie  etc  R.  R.  Co.  v.  Mathias,  68  Ind.  65;  Terre  Haute  R.  R.  Co.  v.  Clark, 
73  Id.  168;  Pittsburgh  etc  R.  R.  Co.  v.  Martin,  82  Id.  476;  Saverenz  v.  CJiicay^ 
etc  R.  R.  Co.,  66  Iowa,  689;   Funston  v.  Chicago  etc  R.  R.  Co.,  61  Id.  452; 
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Butterfield  v.  Western  R.  R.  Corp,,  10  Allen,  44P;  Wheehdtr,  Boston  etc  R,  R. 
Co,,  105  Maas.  207;  Tully  v.  Fitehburg  R.  R.  Co.,  134  Id.  499;  Brown  ▼.  MU^ 
wcBuhee  etc,  R*y  Co,,  22  Minn.  105;  AhbeU  y.  Chicago  M,  etc.  J^y  Co,,  dO  Id. 
482;  New  Orleans  etc  Ky  Co,  v.  MiteheU,  62  Mias.  808;  FTekiher  y,  Atkmtaetc 
R,  R,  Co.,  64  Mo.  484;  Henii  ▼.  8L  Louis  etc  R*y  Co.,  71  Id.  636;  PoweU  v 
Missouri  is  P.  R.  R.  Co.,  76  Id.  80;  Havens  ▼.  Erie  Rty  Co.,  41  N.  Y.  296| 
Cordea  ▼.  New  York  C.  R,  R  Co.,  lb  Id.  830;  StOickus  r.  New  York  CenL 
B.  R.  Co,,  79  Id.  464;  WendeU  v.  New  York  R.  R.  Co.,  91  Id.  420;  Pennsyl- 
vania R.  R.  Co.  V.  RaOgdf,  32  Ohio  St.  66;  BaUimare  A  0.  R.  R.  Co.  v.  WhU- 
acre,  35  Id.  627;  North  Pennsykfoma  R.  R.  Co.  ▼.  Heihnan,  49  Pa.  St.  60; 
North  Penn.  R.  R  Co.  v.  Beale,  73  Id.  604;  S.  0.,  13  Am.  Bep.  753;  Bough- 
Tnan  v.  Chenango  etc  R.  R.  Co,,  92  Id.  335;  8.  O.,  37  Am.  Bep.  690;  Boham 
▼.  MSkottukee  etc  R.  R.  Co.,  68  Wis.  80. 

A  plaintiff  need  not  affirmatively  prare  that  he  etoppedy  looked,  and 
Vatened;  the  presomption  is  that  he  did  ao^  and  the  burden  of  proving  con- 
tribatory  negligence  ia  on  the  plaintiff:  Weiss  v.  Pa,  R.  R.  Co.,  79  Pa.  St. 
S87. 

Pecfeot  composure  hi  danger,  entire  aelf-poMeorion,  and  aoenrate  deciaion 
vpon  the  wiaeet  course  to  be  adopted  is  not  required,  bnt  a  traveler  ia  re- 
quired only  to  exercise  the  ordinary  prudence  of  aensible  men  in  similar  casest 
Cook  V.  New  York  R.  R.  Co.,  1  Abb.  App.  436;  S.  O.,  3  Eeyes,  479;  and  m 
proportion  to  the  danger  impending:  Toledo  W.  Co.  v.  Shuekman,  50  Ind.  42. 
But  that  care  must  be  exercised,  and  mental  absorption  from  bnaineas,  grief, 
«tc.,  will  not  excuse  its  omission:  BaoBter  v.  Troy  etc  R  R.  Co.,  41  N.  Y.  602. 
The  fact  that  one  allowed  his  attentian  to  be  diverted  ia  no  excuse:  Brooks  v. 
BiffaXo  etcRR.  Co.,  26  Barb.  600l  The  presumption  ia  that  a  man  of  mature 
years  ia  in  possession  of  his  senses,  and  will  exercise  ordinary  diligence  to 
avoid  danger,  and  the  engineer  of  a  train  may  act  in  accordance  with  such 
presumption;  and  it  is  not  negligence  on  his  part  when  he  sees  ahead  of  him 
Sk  man  upon  or  near  the  track  that  he  does  not  stop  the  train,  and  go  forward 
and  pui^  the  man  off  or  from  the  track,  but  instead,  assumes  that  the  man 
possesses  ordinary  capacity,  can  see  and  hear,  and  reason  from  cause  to 
effect,  and  that  he  will,  as  the  train  approaches  him,  step  aside  and  avoid  the 
4uiger  of  being  run  over:  Indianapolis  etc  R.  R.  Co.  v.  McClaren,  62  Ind.  668; 
Lake  Shore  etc  R  R.  Co.  v.  MUisr,  26  Mich.  279;  PhOadelphia  etc  R.  R.  Co. 
▼.  Spearen,  47  Pk  St.  804;  Houston  etc  R  R.  Co.  v.  Smith,  62  Tex.  278. 

Attempting  to  oroas  a  track  without  using  due  care  to  ascertain  if  a  train 
is  coming  is  certainly  contributory  negligence:  Morris  v.  HasHan,  33  N.  J.  L. 
147;  Langh^  v.  Mihmmkes  etc  R.  R,  Co,,  23  Wis.  43;  Heame  v.  Southern 
Pac  R.  R,  Co.,  60  OaL  482;  and  it  has  been  said  that  a  failure  to  look  and 
listen  is  not  merely  evidence  of  negligence,  but  is  negligence  per  sc  Nash- 
viBe  etc  R.  R.  Co.  v.  HeUenuEn,  49  Pa.  St.  464;  Schiun  v.  Pennsylvania  R.  R. 
Co.,  107  Id.  12;  and  that  such  conduct  \b  vetj  little  short  of  recklessnessi 
Daseomb  v.  Bt^lpaio  etc  R.  R.  Co.,  27  Barb.  221. 

Failure  on  the  part  of  the  railroad  company  to  do  its  duty  in  giving  cus- 
tomary or  statutory  signals  and  warnings  will  not  in  itself  excuse  any  one 
from  using  the  senses  of  sight  and  hearing  upon  approaching  a  railroad  cross- 
ing, and  whenever  the  due  use  of  either  sense  would  have  enabled  the  injured 
person  to  escape  danger,  his  failure  to  use  it  is  conclusive  proof  of  negligence, 
without  any  reference  to  the  company's  failure  to  perform  its  duty:  Railroad 
Company  v.  Houston,  96  U.  S.  397;  Schqfield  v.  Chicago  etc  R.  R.  Co.,  2  McCr. 
S68;  S.  0.  on  appeal,  114  U.  S.  618;  Field  v.  Chicago  etc  R.  R.  Co.,  4  McCr. 
676;  Chicago  df  A.  R.  R.  Co.  y.  Robinson,  8  HL  App.  140;  Chicago  etc  R  R, 
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Co.  ▼.  Notuki,  66  SL  455;  BeOtfoniadint  R.  B.  Co.  ▼.  Hunier,  33  IncL  335; 
8t.  Louis  R.  R.  Co.  V.  MathkUtSO  Id.  65;  Hinckley  v.  Cape  Cod  R.  R.  Co.,  120 
Mass.  257;  Maryland  C.  R.  R,  Co,  r.  Neuber,  60  Md.  391;  Moore  v.  Cenirai 
R.  R.  Co.,  24  K.  i.  L.  268;  Pennsylvania  R.  R.  Co.  ▼*  Righter,  42  Id.  180; 
E!m8t  y.  Hudson  River  R.  R.  Co.,  39  N.  T.  358;  Havens  t.  Erie  R.  R.  Co.,  41 
Id.  502;  North  Penn.  R.  R.  Co.  r.  Heileman,  49  Pa.  St.  60;  Ormsbee  v.  Boe- 
ion  etc  R.  R.  Co.,  14  R.  I.  102;  Zeigler  v.  R.  R.  Co.,  5  S.  C.  221;  Bowere  ▼. 
Chicago  etc  R.  R.  Co.,  61  Wis.  457;  and  this  though  the  train  was  numiiig  at 
a  high  and  dangerous  rate  of  speed:  SchofiM  ▼.  Chicago  etc  R.  R.  Co.,  114 
U.  S.  618;  Holland  v.  Chicago  etc  R.  R.  Co.,  18  Fed.  Rep.  243;  Cincinnati  etc 
R.  R.  Co.  y.  Butler,  2  N.  K  Rep.  138  (Ind.). 

While  the  negligence  of  a  traveler  in  approaching  a  crossing  without  any 
attempt  to  discover  the  approach  of  a  train  would,  as  already  stated,  be  gross 
and  reckless,  notwithstanding  failure  of  the  company  to  give  signala,  there 
are  many  oases  in  which  the  conduct  of  the  railroad  company  in  omitting  to 
give  proper  signals  or  warnings  will  excuse  a  less  degree  of  negligence  on  the 
part  of  the  traveler:  Klanoweti  v.  Orand  Trunk  Ry  Co.,  24  N.  W.  Rep.  802. 
In  this  case  the  court  say:  "In  ap^oaching  a  crossing  upon  a  highway,  tha 
drcumstances  differ  in  ahnoet  every  case.  Sometimes  they  are  fiivorable  to 
making  an  early  discovery  of  the  train,  and  many  times  not;  sometimes  tho 
team  requires  more  attention  than  at  others;  in  some  cases  the  approach  to 
the  track  is  up,  and  at  others  down;  some  persons  have  quicker  sight  thaa 
others,  and  can  see  at  far  greater  distances;  at  some  crossings  the  train  movoa 
on  an  up  grade,  and  at  others  on  a  down  grade;  the  road-bed  being  often  el^ 
vated,  and  not  unfrequently  depressed  below  the  sui&oe  of  the  highway;  and 
in  most  cases  the  view  is  more  or  less  obstructed  by  fences,  bushes*  shn^jb- 
bery  or  embankments.  Many  times  the  train  runs  much  stiller  than,  al 
others,  in  consequence  of  the  conditions  of  the  atmosphere  and  other  oaoaes; 
in  all  oases,  persons,  except  those  in  charge  of  the  train,  are  liable  to  ba 
deceived  in  the  speed  of  the  train,  and  in  no  case  is  the  exact  time  when  the 
engine  reaches  the  crossing  known  to  others  than  the  engineer.  All  persona 
have  a  right  to  expect  and  rely  upon  the  full  performance  by  the  company  of 
all  the  requirements  and  duties  imposed  upon  it  by  the  law,  and  it  is  not  un- 
frequently impossible  to  ascertain  with  any  degree  of  certainty  how  &r  th« 
neglect  of  the  company  to  give  the  required  warning  at  highway  erossingi 
may  have  been  relied  upon  by  a  person  in  regulating  and  determining  his 
action  in  approaching  the  track,  where  a  collision  and  injury  occurs,  resulting 
in  his  immediate  death.  Usually  the  circumstances  surrounding  the  accident 
have  to  be  relied  upon  in  determining  the  question,  and  such  action  on  th« 
part  of  the  injured  party  should  never  in  this  class  of  cases  be  allowed  to 
control  the  verdict  of  jurors,  unless  it  satisfactorily  appears  to  have  been 
very  gross  or  wantonly  negligent  or  careless."  See  Wilcox  v.  Rome,  39  K.  Y. 
362,  citing  the  principal  case.  Where,  however,  it  clearly  appears  that  a 
proper  use  of  the  senses  under  the  circumstances  would  have  avoided  the 
injury,  proof  of  an  omission  to  use  them  will  justify  the  taking  of  the  case 
from  the  jury  and  granting  of  a  nonsuit:  Gorton  v.  Erie  R*y  Co.,  45  Id. 
664. 

TTiere  are  a  large  number  qf  eases  in  which  the  rules  above  stated  have  been 
adopted,  all  under  more  or  less  varying  circumstances.  The  following  will 
illustrate  instances  and  peculiar  circumstances  under  which  the  rules  have 
been  applied:  It  is  held  not  be  contributory  negligence  on  the  part  of  a 
traveler  to  fail  to  use  his  senses  when  their  use  would  not  have  discovered 
the  approach  of  the  train:  Leonard  v.  New  Toiie  etc  R.  R.  Co.,  42  N.  Y. 
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Super.  225;  Ikma  ▼.  New  Tark  etc,  S.  R,  Co.,  47  N.  Y.  400;  Hertford  ▼. 
New  Tifrk  etc  H,  It,  Co,,  6  Lana.  381;  S.  0.,  63  N.  T.  654. 

It  is  not  as  a  matter  of  law  the  duty  of  the  traveler  to  stop  as  well  as  to 
look  and  listen  before  crossing:  Oarland  v.  Cidoago  dt  N.  W,  B'y  (7o.,  8  HL 
App.  571;  Kellogg  v.  N,  T,  Central  R,  R,  Co,,  79  N.  Y.  72;  Eilert  ▼.  G.  B. 
etc.  R,  R,  Co,,  48  Wis.  606.  Whether  he  should  stop  depends  upon  the 
attendant  circumstances:  Pitttifmrgh  etc  R.  R.  Co.  y,  Wright,  80  Ind.  236; 
Shaber  v,  8t,  Paid  etc  R^y  Co.,  28  Minn.  103;  and  where  he  assures  himself 
shortly  before  by  looking  each  way  that  there  is  no  car  approaching  which 
would  make  the  crossing  hazardous,  his  attention,  with  due  regard  to  his  own 
safety,  may  be  properly  turned  for  an  instant  to  see  if  there  is  any  obstruc- 
tion before  him  on  the  track,  or  excavation  in  his  way,  or  danger  of  collision 
with  other  passengers  passing  to  or  from  the  cars:  Chaffee  ▼.  Boston  etc  R.  R. 
Corp,,  104  Mass.  116.  It  is  held  that  a  person  who  is  driving  is  not  required 
to  get  out  of  his  wagon  and  go  forward  on  foot  for  the  purpose  of  looking: 
Pittehurgh  R,  R.  Co,  v.  Wright,  80  Ind.  182;  Davie  v.  New  York  etc  R,  R.  Co., 
47  N.  Y.  400;  and  especially  where  the  collision  would  not  thereby  have  beea 
prevented:  Petmeybxmia  R,  R,  Co.  v.  Ackerman,  74  Pa.  St.  265;  McOwre  v. 
Hudeon  R.  R.  Co.,  2  Daly,  761;  Webber  v.  New  York  etc  R.  R.  Co.,  58  N.  Y. 
451;  Cleveland  R.  R.  Co.  v.  Crcnqford,  24  Ohio  St  861;  or  would  have  con- 
tributed to  rather  than  prevented  it:  Ihffy  v.  Chicago  etc  R.  R,  Co.,  32  Wis. 
269.  Failure  to  look  up  and  down  at  the  exact  moment  of  stepping  on  tha 
track  is  not  generally  held  in  itself  to  be  negligence,  or  evidence  of  a  want  of 
care:  Chaffee  v.  Boeton  etc  R.  R.  Co.,  104  Mass.*  116;  Phmmer  v.  Eatt&m 
R.  R.  Co.,  37  Me.  591;  Zimmerman  v.  Hcumibal  R.  R.  Co.,  71  Ma  476;  Temm 
etc  R.  R.  Co.  V.  Chapman,  57  Tex.  75;  Houdtm  etc  R.  R.  Go.  v.  Wilson,  69 
Id.  142. 

But  in  Pennsylvania  and  Minnesota  it  has  been  held  that  the  traveler 
should  stop,  go  forward,  and  look  when  stepping  upon  the  traok*  and  evaiw 
get  out  of  his  wagon  and  lead  his  horse:  Shaber  v.  St.  Pasd  etc  E^y  Co,,  28 
Minn.  103;  Permsylvasda  R.R.C0.Y.  Beate,  73  Pa.  St  504;  PennsyknnSa  R.  R. 
Co.  V.  Aeherman,  74  Id.  265.  It  is  held  that  it  is  not  as  a  matter  of  law  negli- 
gent for  one  approaching  a  crossing  in  a  buggy  not  to  let  down  the  top  of  the 
buggy  in  order  to  look  about:  Staekus  v.  New  York  etc  R.  R.  Co.,  79  K.  Y 
464;  but  where  one  approached  a  crossing  in  a  oovered  wagon,  having  an 
umbrella  hoisted  inside  as  an  additional  protection  from  rain  falling  at  tht 
time,  and  did  not  take  it  down  to  look  about»  but  looked  only  straight  ahead, 
it  was  held  that  he  was  negligent  in  so  doin£^  and  could  not  recover  for  a 
resulting  injury:  Sheffield  v.  Rochester  etc  R.  R.  Co.,  21  Barb.  339. 

Qenerally,  if  one  is  sick,  lame,  imbecile,  etc.,  he  cannot  call  upon  others 
to  supply  his  deficiencies  and  compensate  him  for  resulting  losses:  Sheridan 
V.  Boston  C.  df  R.  R,  Co.,  34  How.  Pr.  222;  S.  C,  86  N.  Y.  43,  citing  the  prin- 
cipal case.  Still  the  law  does  not  require  that  one's  ears  or  eyes  should  be 
infallible:  Kuse  v.  New  York  etc  R,  R.  Co.,  67  Barb.  205.  If  he  is  deaf,  a 
a  duty  is  imposed  on  him  to  make  greater  use  of  his  eyesight:  Central  R.  R. 
Co,  V.  FeUer,  84  Pa.  St  226;  and  twee  i«rsa.'  OomalesY.  N.  Y.AH.  R.  R.  Co.,  6 
Rob.  (N.  Y.)  102,  citing  the  principal  case.  To  drive  with  ears  muffied, 
especially  where  partially  deaf,  precludes  recovery  if  signals  appealing  to 
the  sense  of  hearing  were  given:  Cleoeiand  etc.  R.  R.  Co.  v.  Terry,  8  Ohio  St 
470.  Neither  will  intoxication  excuse  one  crossing  a  railroad  track  from  the 
exercise  of  such  care  as  is  due  from  a  sober  man:  Kean  v.  Baltimore  etc  R.  R. 
Co.,  61  Md.  174;  ffotiston  etc  R.  R.  Co.  v.  Sympkms,  54  Tex.  615;  Herring  v 
Wilmington  R.  R.  Co.,  51  Am.  Dec  395. 
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The  fact  that  the  traveler  had  no  previoas  knowledge  of  the  crossing  aai4 
failed  to  leani  of  it  in  time  to  avoid  the  collision  has  been  held  no  ezcaae: 
AUyn  y.  Boston  etc.  R,  H.  Co.,  105  Mass.  77;  and  certainly  the  fact  that  ona 
acquainted  with  the  vicinity  foi^ot  the  location  of  the  crossing  ii  no  ezcoaa: 
Baltiinore  t&O,  R  H.  Co.  v.  Whitaere,  35  Ohio  St.  627. 

Where  there  was  noise  sufficiently  loud  to  drown  the  mmUing  sound  of  a 
train  in  motion,  the  fact  that  the  injured  party  did  not  listen,  when  tliera 
was  no  signal  by  either  bell  or  whistle  of  the  approaching  train,  was  held  not 
negligence:  Davis  v.  N.  T.  etc  R.  R.  Co.,  47  N.  Y.  400;  Leomrd  v.  HT.  F. 
etc.  R.  R,  Co.,  10  Jones  ft  S.  225.  A  railway  crossing  should  at  all  times  and 
under  all  circumstances  be  approached  with  caution;  but  at  an  obstructed 
crossing  it  is  the  duty  of  a  traveler  to  exercxie  a  greater  dogree  of  care  and 
caution  than  is  incumbent  upon  him  usually:  Tkamaw  t.  Dehwatt  etc  B,  B, 
Co.,  19  Blatchf.  533;  Strwhg  v.  Sacramento  etc  R.  R.  Co.,  61  GaL  326;  Bmet- 
wg  V.  Central  R.  R.  Co,,  14  Nev.  351;  Johneon  v.  Chicago  etc  R.  R.  Co.,  77 
Mo.  546.  Where  the  view  of  the  track  is  obstructed,  the  traveler  should  naa 
■11  his  faculties  to  avoid  danger:  Thonuu  v.  Delaware  etc  R,  R.  Co.,  19 
Blatchf.  538.  But  the  railroad  company  in  such  a  case  must  also  use  an  ex- 
tra degree  of  care.  When  a  traveler  upon  approaching  a  railroad  crossing 
at  a  point  where  the  view  is  obstructed  stops  and  listens  for  the  customary 
signals, -and  hearing  nothing  drives  upon  the  track  and  is  immediately  run 
over  by  a  passing  train  and  injured,  the  railway  company  will  not  be  allowed 
to  make  the  defense  that  the  plaintiff  was  n^Ugent  in  relying  upon  the  £act 
that  there  was  no  whistle  blown  or  bell  rung  at  the  crossing  as  evidence  that 
no  train  was  near.  The  plaintiff  in  such  a  case,  having  been  lulled  into  a 
feeling  of  security  by  the  defendant's  n^ligent  failure  to  make  the  required 
signal,  and  having  suffered  an  injury  thereby,  may  have  his  action:  PenauyU 
vania  etc  R.  R.  Co,  v.  Ogier,  35  Pa.  St.  60.  The  supreme  court  of  Iowa  de- 
clares the  law  upon  this  point  in  the  following  language:  "  If  the  view  of  the 
railroad,  as  the  crossing  is  approached  upon  the  highway,  is  obstructed  by 
any  means  so  as  to  render  it  impossible  or  difficult  to  learn  of  the  approach 
of  a  train,  or  there  are  complicating  circumstances  calculated  to  deceive  or 
throw  a  person  off  his  guard,  then  whether  it  was  negligence  on  the  part  of 
the  plaintiff  or  the  person  injured  under  the  particular  circumstances  of  the 
case  is  a  question  of  fact  for  the  jury  ":  Artz  v.  Chicago  etc  R.  R,Co.,^  Iowa, 
160. 

Where  the  traveler  approaches  the  crossing  and  cannot  see  the  track  on 
either  side,  owing  to  piles  of  lumber,  and  he  is  struck  by  a  train  coming 
along  ringing  no  bell,  he  is  not  guilty  of  contributory  negligence  sufficient 
to  justify  a  nonsuit:  Strong  v.  8.  ^  P.  R.  R.  Co.,  61  Gal.  326..  Where  his 
view  is  obstructed  by  buildings  near  the  track,  and  be  does  not  see  the  train 
until  he  passes  the  buildings,  when  his  team  becomes  unmanageable,  he  is 
not  as  a  matter  of  law  negligent  in  not  stopping  before  reaching  the  build- 
ings: Fdber  v.  St.  Paul  etc  R'y  Co.,  29  Minn.  465.  Where  one  is  driving  a 
four-horse  team  along  a  road  running  parallel  with  and  near  to  a  railroad, 
and  is  approaching  a  crossing,  and  the  air  is  so  filled  with  dust  that  he  can- 
not see,  and  his  wagon  noakes  some  noise,  and  he  attempts  to  cross  the  track 
without  stopping  to  listen  for  an  approaching  train,  he  is  contributorily  negli- 
gent: Fleming  v.  West  Pac  R.  R.  Co.,  49  Cal.  253.  Where  a  train  was  run- 
ning  in  a  city  at  less  than  the  speed  prescribed  by  ordinance,  and  the  bell 
was  being  rung,  one  who  drives  his  team  on  a  crossing  where  his  view  is  ob- 
structed cannot  recover:  Oothard  v.  Ala.  O.  8.  R,  R.  Co.,  67  Ala.  114,  over- 
Na^Mle  AD.  R.  R.  Co.  v.  Comans,  45  Id.  437.    Where  a  person  who 
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heard  the  whistie  of  an  approaching  train^attempted  to  driTe  across  the  track 
withont  knowing  from  what  diroction  the  train  was  coming,  his  view  in  one 
diroetion  being  obetrooted,  he  was  held  guilty  of  gross  negligenoe  barring 
a  recoyery:  Orifin  ▼.  (Mxigo  etc  R"y  Co.,  27  N.  W.  B.  792  (Iowa). 

Whero  a  company  has  by  its  own  act  obstructed  the  view  of  tiie  track,  a 
plaintiff  in  approadiing  the  crossing  in  a  team  is  not  negligent  in  not  stop- 
ping: Maeka^  ▼.  If.  T.  etc  JL  S.  Co.,  86  N.  Y.  76;  BmOing  ▼.  C.  P.  R.  B. 
Co.,  14  Kev.  861.  In  such  a  case  he  has  a  right  to  presume  that  the  usual 
statutory  signals  will  be  giren:  Bunting  r.  C.  P,  B.  B.  Co.,  mtpreL  And  if 
the  obstructions  aro  such  that  he  can  neither  see  nor  hear  distinctly,  the 
giring  of  the  statutory  signals  is  no  excuse  for  foiling  to  warn  the  travelsr: 
Bkhairdatm  t.  N.  T.  ete.  B.  B.  Co,,  46  K.  T.  846.  It  is  ne^^igence  for  a 
company  to  permit  its  csn  to  stand  upon  and  obstruct  a  public  street;  and 
whero  by  reason  of  such  obstructions  the  yiew  of  the  track  in  one  direc- 
tion is  cut  ofl^  and  it  is  rendered  impossible  to  obeerre  a  train  approaching 
In  that  direction,  it  is  not  negligence  as  a  matter  of  law  for  a  plaintiff  to 
emit  to  look  in  that  direction:  McGMre  v.  Hudaon  B.  B.  Co.,  2  Daly*  76. 
Whero  it  appeared  that  a  company  allowed  the  view  to  be  obstructed  by 
a  bouse  and  brush  on  its  right  of  way,  that  the  train,  being  behind  time, 
was  going  at  an  unusual  speed,  and  tiiat  the  statutory  signals  of  approach 
wero  not  seasonably  given,  the  company  iA  liable,  although  the  traveler  was 
negligent  in  listening  or  looking:  Chicaqo  etc  B.  B.  Co,  v.  Lee,  87  SI.  454; 
&  O.,  68  m.  676. 

It  has  been  held  that  whero  one  about  to  cross  a  track  had  his  attention 
distracted  by  watching  out  against  one  train,  and  was  injured  by  another 
train  coming  in  the  opposite  direction,  which,  owing  to  the  presence  of  the 
other,  he  had  failed  to  observe,  he  is  not  guilty  of  contributory  negligence 
precluding  recovery:  Leonard  v.  New  York  etc  B.B.  Co,,  42  K.  Y.  Super. 
225;  OoMy  v.  N.  Y.  C.  B.  B.  Co.,  78  N.  Y.  618;  NemJeree^  B.  B.  etc  Co.  v. 
WeM,  82  N.  J.  L.  91;  Pewneyhfoma  B.  B.  Co.  v.  Fortney,  90  Pa.  St.  323. 
Whether  it  is  negligent  for  one  about  to  cross  a  track  not  to  wait  until  a 
train  which  has  just  passed  has  got  far  enough  away  to  afford  an  unobstructed 
view  of  the  track  in  that  direction  is  held  to  be  a  question  for  the  jury  in 
Phladdphia  B.  B.  Co.  r.  Carr,  99  Id.  605.  A  railroad  consisting  of  sev- 
era!  lines  crossed  a  public  footpath  on  a  level  at  a  point  near  a  station,  but 
the  footpath  was  not  in  other  respects  dangerous.  On  each  side  of  the  rail- 
way was  a  good  and  sufficient  swing  gate.  The  railroad  company,  by  way  of 
extra  precaution,  usually,  but  not  invariably,  fastened  the  gates  when  a  train 
was  approaching.  B,  wishing  to  cross  the  railway,  found  the  gate  unfastened, 
and  a  coal  train  standing  immediately  in  front  of  it.  He  waited  until  the 
coal  train  had  moved  ofi^  and  then,  without  looking  up  or  down  the  line^ 
commenced  crossing  the  railway,  and  was  killed  by  a  passing  train.  If  he 
had  looked  up  the  line,  he  would  have  seen  the  train  coming  in  time  to  stop 
and  avoid  the  accident.  In  an  action  against  the  company  by  B's  adminis-* 
tratrix,  it  was  held  in  the  Kngliwh  common  pleas  that  B  contributed  to  the 
accident  by  his  negligence.  It  was  argued  that  the  mero  failuro  to  perform 
a  self-imposed  duty  is  not  actionable  negligence,  that  the  omission  to  fasten 
the  gate  did  not  amount  to  an  invitation  to  B  to  come  onto  the  track,  and 
that  therofore,  even  if  B  wero  not  guilty  of  contributory  negligence,  the 
company  was  not  liable:  Bhetton  v.  London  etc  B^p  Co.,  L.  IL  2  Com.  P.  631. 
Whero  one  stepped  off  one  track  because  a  train  was  approaching  behind, 
and  withont  looking  around,  walked  along  near  to  a  side-track,  and  waa 

struck  by  a  yard  engine,  he  being  well  acquainted  with  the  locality,  he  is 
AM.Iimo.Yoh.XO-'tio 
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guilty  of  contrilmtory  negligence:  Austin  r,  Chicago,  R.  I.  etc  JR.  S.  Co.,  9T 
HL  86.  Where  a  trareler  is  miBled  by  appearanoes,  seeing  a  train  witfi 
the  rear  toward  him,  and  believing  it  to  be  receding  when  in  &ct  it  is  i^ 
proabhingy  it  is  a  question  for  the  jury  whether  under  the  circnmataiioea  im 
oontinuing  to  croM  he  ezeroiBefl  proper  care:  Boimett  ▼.  Ddawan  tie*  J^.,  £L 
Co.,  d9  N.  J.  L.  189.  Where  the  plaintiff's  intestate  was  struck  by  a  loocr- 
motive  at  a  crossing  immediately  after  another  with  a  bright  head-light  ha* 
passed,  evidsnoe  as  to  how  long  the  eye  required  after  looking  at  a  briSiant 
light  to  reoover  the  natural  power  of  sight  was  admissible;  8ha/er  v.  8t,  PomA 
sle.  JTy  Ca,  28  Minn.  103. 

If  traveler  attempts  to  cross  a  railroad  track  at  a  station  for  the  parpoaa 
of  taking  the  oars,  without  looking  to  see  if  a  train  is  approaching,  but  goes 
upon  the  invitation  and  under  the  direction  of  the  station  agents  it  is  a  qnea- 
tioii  for  the  jury  whether  in  so  crossing  he  uses  due  care:  Whtdodt  v.  Bo&tom 
tic  R.  B.  Cb.,  106  ICsss.  207;  Warren  v.  FUekburg  B,  BCc^S  Allen,  227| 
8.  a,  86  Am.  Dea  701. 

Hie  fact  that  one  supposed  a  regular  train  had  passed,  when  in  fact  it  bad 
not  and  was  behind  time,  his  omission  to  use  care  is  not  excusable:  ToJedo 
etc  B.  B.Oc  V.  JoMi,  76  HL  S11|  MMen  v.  Lake  Shore  etc  B.  B  Cb.,  49 
Mich.  686;  and  so  where  he  was  misled  by  his  watch  being  out  of  order,  and 
not  indinating  the  proper  time:  ifantqf  v.  PcntcharirQin  B.  B,  Co.,  81  Ia. 
Ann.  490. 

Trying  to  cross  a  track  in  full  view  of  an 'approaching  train  has  been  held 
to  be  negUgenoe  fier  se/  Maryland  etcBB,  Co.  v.  Nenber,  02  Md.  391;  Oroma 
V.  Maine  O.  B»  B,  Co.,  69  Me.  412;  and  if  a  traveler  undertakes  to  get  over  tfaa 
traek  by  fast  driving  when  in  full  view  of  the  train,  he  cannot  reoover:  Oroem 
▼•  Maine  C  B.  B.  Cb.,  eupra.  But  i(  having  approached  the  crossing  with- 
oat  negligence  so  near  as  to  render  retreat  apparently  impossible,  the  trar* 
eler  resorts  to  fast  driving  as  the  only  practicable  mesas  of  eztrioating 
himself  from  the  danger  of  his  situation,  such  a  course  may  be  Justifiablo  oa 
the  ground  of  pmdenoe^  Maeon  etc  B  B  Cbw  v.  Darie,  27  Ga.  113;  evea 
though,  had  he  not  been  overcome  with  terror  at  the  sudden  peril  in  whidi 
he  found  himself,  he  might  have  acted  more  wisely.  Bat  see  Wri(fld  v.  Qreai 
Northern  B.  B  Go,,  S  li.  L.  B^  267,  C.  P.  Dtv. 

Thb  nnraiPAL  cm  n  csted  in  the  following  oases^  and  to  the  pcinti 
stated:  Negligenoe  is  a  question  of  fact,  and  not  of  law,  as  a  general  ralst 
Detroit  A  M.  B.  B  Oo,  v.  Van  SttMurg,  17  Mich.  11&  The  issue  of  neg^ 
genoe  is  for  the  jury  when  the  evidence  is  conflicting,  or  where  fair  room  for 
a  difference  of  opinion  among  different  man  exists:  Barrett  v.  Thhrd  Avenm 
BB.Oc,B  Abb.  F^.,  N.  8.,  210;  &  C,  1  Sweeny,  673;  Bmrie  v.  Broadway 
A  8.A,B  B.  Cc,  49  Barb.  631;  a  C,  84  How.  Pr.  249;  Bateman  v.  Bnth, 
8  Daly,  886;  Pendril  v.  Second  Avenue  B  B.  Co.,  41  How.  Pr.  411;  &  a,  84 
^.  T.  Super.  486;  WoVkeUy.  Sixth  Avenne B  B.  Co.,  38 N.  Y.  661;  Seabroot 
V.  Heeker,  4  Bob.  (N.  T.)  346;  Dele^Md  v.  Union  F.  Co.,  6  Id.  210;  Oomaieer. 
Nem  York  S  H.  B.  B*y  Co.,  6  Id.  297.  To  determine  what  in  most  cases  a 
man  of  ordinary  prudence  would  do  under  certain  ciroumstances  is  peculiarly 
the  province  of  the  jury:  Lamb  v.  Camden  ds  A.  B  B.  Co.,  2  ]>aly,  467. 
The  case  must  certainly  be  a  dear  one  which  would  authorize  the  court  to 
take  the  case  from  the  jury:  Wooden  v.  Anetin,  61  Barb.  11.  But  a  nonsuit 
is  proper  when  it  is  dear  that  if  submitted  to  a  jury  the  verdict  would  cer- 
tainly be  for  the  defendant:  Tkring  v.  Central  Park  B.  R.  Co.,  7  Rob.  (N.  Y.) 
617.  Upon  a  motion  for  a  nonsuit,  the  court  is  bound  to  give  the  most  favor- 
able construction  for  plaintiff:  InOuff  v.  Cliicago  <£•  M.  B.  B  Co.,  22  Wis.  684. 
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All  persona  must  as  a  rule  exerciae  the  nine  oare  wUeh  men  of  erdinary 
pnidenoe  and  common  intelligenoe  would  do  under  like  oiloiuaiteiieee!  IknSm 
Y.Pikt,hJ>9X7,l(»\  KOloggY.Ohkaf/oSN^  Mom 

care  is  required  toward  a  ohild  than  toward  an  adult:  O'Mara  ▼.  Hudmm  R* 
Ji.  R.  Co.,  38  N.  T.  449.  One  person  is  justified  in  presuming  that  the  other 
will  aot  in  aocordanoe  with  the  rights  and  duties  of  hoth,  and  this  is  not 
negligence  or  imprudenoe:  Joknmm  ▼.  BeUm,  2  Lsas.  437;  Dcumpoirt  ▼• 
RwJeman,  37  N.  Y.  573;  MOkm  y.  Evdwa  Rvoer  Steamboat  Co.,  87  Id.  818. 
Failure  of  a  railroad  company  or  its  senrants  to  proYide  or  make  proper 
signals  bears  on  the  question  of  negligence:  Lake  Shore  ^  If.  S,  R.  R.  Co,  t. 
MiUeTf  25  Mich.  SOS.  TkoB  omission  to  have  a  flagman  at  proper  places  is 
negliganoe:  Btitkget  t.  JTew  Fort  Ombrai  R.  R.  Co.,  40  K.  Y.  31.  The  prin- 
cipal  case  oame  19  oa  TCbeuiing;  and  was  approved  In  9wwj  partiouUr:  See 
80  Id.  60. 
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tarasAL  AaaRT  ov  LraunAiroB  Oqupaxt  mat  Waxvb  OovDmoH  In  poUof 
that  untQ  aefenal  payment  of  the  premium  the  insnran<w  ahall  not  be  eoa* 
ildared  aa  binding;  and  deliTeiy  d  the  pdlioy  withont  exacting  prepay- 
ment of  the  premium  is  eridenoe  of  an  intention  to  gire  credit. 

AonoN  by  the  heirs  of  Boehen  upon  a  flre-ingaraiice  policy. 
The  policy  was  issned  in  1856,  and  one  year  later  a  certificate 
of  renewal  was  issued.  The  policy  provided  that  no  insurance 
should  be  binding  until  actual  payment  of  the  premium.  It 
appeared  upon  the  trial  that  the  certificate  of  renewal  was  de- 
livered by  the  agent  of  the  company  to  the  insured  without 
exacting  prepayment  of  the  premium.  Nothing  was  said  about 
credit.  The  fire  occurred  twenty  days  after  issuance  of  the 
certificate  of  renewal.  On  the  day  after  the  fire,  plaintiffs 
tendered  the  premium,  which  the  company  reftised  to  accept 
Motion  for  a  nonsuit  was  denied.  Judgment  went  fiir  plain- 
ti£b,  and  defendant  appealed. 

Reyncldsy  for  the  appellants. 

BriggSy  for  the  respondents. 

By  Court,  Morgan,  J.  The  case  is  not  made  up  in  such  a 
form  as  to  present  any  question  for  review  except  the  question 
arising  out  of  the  refiisal  of  the  referee  to  order  a  nonsuit;  and 
this  question  requires  the  court  to  examine  the  evidence  relied 
upon  to  show  a  waiver  of  one  of  the  conditions  of  the  policy 
of  insurance,  which  provides  in  express  terms  that  "  no  in- 
surance, whether  original  or  continued,  shall  be  considered  aa 
binding  until  the  actual  payment  of  the  premium."    This 
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elause  in  policies  of  insurance  has  been  before  the  oourt  in 
several  cases,  and  has  receiyed  a  judicial  construction  which 
leaves  no  room  to  question  the  authority  of  a  general  agent  to 
make  a  valid  insurance  without  oxacting  prepayment  of  the 
premium. 

It  was  so  held  in  Ooit  v.  Natumal  Poliey  Ins.  Co.j  25  Barb. 
189.    In  that  case,  however,  the  proofs  showed  that  the  agent 
agreed  to  give  credit  until  he  made  his  returns  to  the  com- 
pany; and  after  the  fire  occurred^  he  accepted  payment  of  the 
premium.    The  same  point  was  decided  in  this  court  in  7Vu»- 
tees  of  the  First  Baptist  Church  v.  BrooUyn  Fire  Ins.  Go.^  19  N.  Y. 
805,  and  in  Sheldon  v.  Atlantic  Ins.  Co.y  26  Id.  460  [84  Am.  Dec. 
213],  where  the  general  agent  sent  a  certificate  of  renewal  by 
mail  to  the  plaintiff,  with  a  statement  that  the  premium 
charged  was  higher  than  usual,  and  saying:  "Should  yoo 
decline  the  policy,  please  return  it  by  mail;  if  you  retain  it» 
please  send  me  the  premium."    The  court  decided  that  this 
was  evidence  which  would  authorise  a  jury  to  find  that  there 
was  a  waiver  by  the  defendants  of  the  prepayment  of  the 
premium. 

But  in  Wood  v.  Pou>ghkeepsie  Mutual  Ins.  Co.^  82  N.  Y.  619, 
the  plaintiff  was  nonsuited,  and  the  judgment  of  ncmsuit  bos- 
tained  in  this  court,  upon  the  ground  that  there  was  no  evi- 
dence to  authorisEC  the  jury  to  find  such  a  waiver.  The  ease 
states  that  the  agent  had  delivered  over  the  certificate  of  re- 
newal to  the  plaintiff's  clerk  in  the  plaintiff's  absence  on  con- 
dition that  when  he  came  home  he  should  pay  the  premium 
if  he  accepted,  and  return  the  policy  if  he  declined  it  The 
plaintiff  neither  paid  the  premium  nor  returned  the  policy. 
Judge  Porter,  who  delivered  the  prevailing  opinion,  says  that 
the  agent,  on  leaving  the  policy  with  the  plaintiff,  made  it  an 
express  condition  that  the  premitmi  should  be  paid  or  the 
policy  returned;  but  that  the  plaintiff  undertook  to  appro- 
priate the  policy  in  disregard  of  the  condition,  and  without  the 
consent  of  the  company.  This  opinion  was  concurred  in  by 
a  majority  of  the  judges.  Judge  Davis  wrote  a  dissenting 
opinion,  in  which  he  referred  to  certain  portions  of  the  evi- 
dence as  indicating  an  assent  on  the  part  of  the  agent  to  the 
plaintiff's  retaining  the  policy  without  prepayment  of  the  pre- 
mium. He  was  of  opinion  that  the  prior  dealings  between 
the  plaintiff  and  agent  of  the  company  in  respect  to  other 
policies,  where  credit  had  been  given  for  the  premiums,  should 
have  been  admitted  in  evidence,  firom  which  the  jury  might 
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have  inferred  a  waiver  of  prepayment  of  the  premium.  He 
thought  it  was  difficult  to  perceive  any  substantial  distinction 
between  the  case  in  hand  and  that  of  Sheldon  v.  Atlantic  Fire 
Ins.  Co.,  26  N.  Y.  460  [84  Am.  Dec.  213];  two  of  the  judges 
concurred  with  him. 

It  is  not  necessary  to  say,  nor  do  I  perceive,  that  the  two 
cases  above  referred  to  are  in  conflict  The  principle  decided 
b  the  same  in  both  cases;  the  disagreement  among  the  judges 
having  arisen  more  from  the  different  impressions  which  the 
same  state  of  facts  left  upon  their  minds  than  from  any  dif- 
ference of  opinion  as  to  the  law  of  the  case.  In  the  case  at 
bar,  so  far  as  the  evidence  discloses  the  circumstances,  the 
certificate  of  renewal  was  delivered  by  the  agent  of  the  com- 
pany without  qualification  or  condition;  and  there  is  some 
evidence  which  tends  to  prove  that  its  existence  as  a  valid 
insurance  was  recognized  by  the  president  during  the  subse- 
quent negotiation  for  an  increase  of  insurance  upon  the  same 
property.  The  evidence,  taken  together,  leaves  but  little  doubt 
that  the  certificate  was  delivered  to  the  plaintiff's  agent  with- 
out exacting  prepayment  of  the  premium,  with  an  understand- 
ing that  it  was  to  be  paid  on  demand,  or  when  the  question  of 
an  additional  insurance  was  settled  by  the  company. 

As  a  general  rule,  agents  of  insurance  companies  should  not 
deliver  over  policies  without  payment  of  the  premiums  if  they 
do  not  intend  to  give  a  credit.  The  mere  fact  of  such  delivery 
without  condition  raises  a  presumption  that  a  short  credit  is 
intended.  The  delivery  of  the  policy  in  Wood  v.  Pofighkeepeie 
Ins.  Co.j  supra,  was  held  to  be  conditional,  from  the  language 
of  the  agent  and  the  circumstances  attending  the  transaction; 
otherwise  the  company  would  have  been  held  liable  for  the 
plaintiff's  loss.  Judge  Porter  observed  in  that  case  that  the 
law  would  have  implied  a  waiver  if  the  policy  had  been 
delivered  by  the  agent  without  requiring  payment  of  the 
premium,  and  it  had  been  accepted  by  the  plaintiff  as  a  com- 
plete and  executed  contract. 

In  the  case  at  bar,  there  is  no  ground  upon  which  to  predi- 
cate a  conditional  delivery  of  the  certificate  of  renewal  except 
what  arises  out  of  the  terms  of  the  original  policy,  and  we 
have  seen  that  an  actual  and  unconditional  delivery  of  the 
policy  without  requiring  prepayment  will  be  construed  into  a 
waiver,  notwithstanding  the  terms  of  the  written  policy.  I 
am  satisfied  that  in  a  great  majority  of  cases  such  is  the  un- 
derstanding of  both  parties  when  a  policy  is  delivered  over  to 
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the  insared  without  exacting  payment  of  the  premiiim^  and 
that  the  role  as  stated  by  Judge  Porter  in  Wood  y. 
Ins.  Co,,  supra,  is  correct,  and  should  be  ajqplied  to  thu 
The  judgment  should  be  affirmed. 
Judgment  affirmed. 

Qbhmbal  AamsT  ov  LrsuKAirGi  Ooxpaxt  mat  Waitb  Ouiiditumi  a 
VouoT  that  no  insnzaiioe  ihall  be  ooaiidered  bindiiig  nntil  aotual  paymonl 
of  the  premium:  Sheldon  y.  AtlanUe  F,  A  M.  Im.  Co,,  84  Am.  Deo.  213^  and 
note.    The  prineipal  case  ia  followed  on  thie  point  in  BMer  t.  G^ertmne  Jf .  T. 
Itu.  Co.,  68  Ind.  361;  O'BeiU^  t.  OmnnUan  M.  L.  ln».  Co.,  1  Hon,  464;  S.  a, 
2  Thomp.  &  O.  491;  Dean  ▼.  JStnaL.  /m.  Co.,  2  Hon,  859;  &  C,  4  Thompu 
kC.  604;  Van  Allen  Y.  Farmers' J.  8.  ln».  Co.»  4  Hnn,  418;  S.  0.»  6  Tbaopw  ft 
0.  693;  Shsar  t.  PhaniaB  M.  L.  Ins,  Co.,  4  Hon,  801;  Hotckhss  r.  Oermsmia 
W.  Ins.  Co,,  6  Id.  98;  Washoe  Tool  Hffg.  Co,  ▼.  Wbenda  F.  Ins.  Co.,  7  Id.  77| 
MeLsan  ▼.  RepsNk  F.  Ins.  Co.,  8  Luis.  425;  WkStweU  y.  Arfwaw  F.  Ims.  Oo^ 
6  Id.  109;  Pedmsr  t.  PuSnam  F.  /fis.  Cbu»  6  Id.  416;  Bodms  r.  MoDAamffs  F. 
Ins.  Co.,  61  N.  Y.  122;  MeNMy ▼.  CoiUkssi^kd L.  Ins.Co.,9iU.  29;  ChmA 
Y.  LqfayeUsF.  Ins.  Co..  66 Id.  225;  roM  AMefc t. .ySd^ora  J^ /na Ox,  M Id. 
489;  WiOA  t.  SisrifMl  F.  Ins.  Co..  78  U.  11. 
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ArPBAL,  erron  which  may  be  ooneoted  withoat  rtatwBMnt  co^  ASBL 
Ajuissmkztt  for  pnUio  imprcnremeiita  beyond  benefita  oonfemd  la  wM^  tiL 
ABSiONicBirr  fob  Cbiditob8,  aaeent  of  oreditora  not  nicnMiiy»  007. 

orediton  may  compel  ezeention  of  the  tnut^  607. 

premmption  of  aitent  of  oreditora  to^  60d. 

rerocation  by  joint  oonaent  of  aaaignor  and  ■aiign^t^  506L 

revocation  or  alteration  by  aaaignor,  607. 

revocation,  power  of^  when  oeaaea,  60d. 

verbal  oonaent  of  orediton  renderai  irrevocabla^  607. 

Bahx,  check  oo,  whan  opentea  aa  an  aaalgnment  of  tho  faad,  il9. 
Bbokxb  ia  entitled  to  commlaaiona  whan  aale  can  be  rafagrad  ia  hla 
mentality,  77. 

Oaval  SupiBiJirMaDBiiT,  liability  ci^  In  New  Yorl^  96L 

Oayiat  Rmftob«  rule  d^  when  applicable,  and  whan  nol^  4M  4ML 

CoMFBOiim  of  donbtfol  claim  will  be  upheld,  242. 

OoHBTZTunovAL  OomrEirnov,  powen  of,  807. 

CoywiTUTiojAUTT  of  local-option  law,  83^ 

CoNTBAOT  granting  option  to  pnrohaae  land  la  enforoaabla^  617. 

CoBPORAXioir,  liability  of^  for  wrongful  acta  of  ita  aarvaata  and  agwli 

new  ent€vpriaea  not  anthoriaed  by  the  charter,  081. 

reaervation  of  power  to  repeal  charter,  08L 

to  extend  for  Bpedfled  time,  any  member  may  prervnt  ikidlanlBtlaat 
GosTB,  bill  for,  when  may  be  filed,  624. 
Co-TTOAirr,  diaaeiain  of,  what  la,  464. 
CouRTa,  power  to  pnniah  contempta  ia  inharanti  674 
CovKNAiTT  HOT  TO  Su^  effect  of^  416. 
Crsditor'b  Bill,  ancillary  remediea,  296. 

allegationa  eaaential  t<s  297. 

attachment  lien  may  anatain,  280. 

burden  of  proof,  299. 

by  assignee  for  creditors  to  vacate  frandnlent  traoafar,  29L 

by  executor  or  administrator  to  vacate  fraudulent  tranatey  ML 

choses  in  action,  subjecting  them  to  execution  by,  294. 

creditor  at  large,  when  may  maintain,  288-290L 

def ensea  to^  298. 

deniak  of  fraud,  299. 

debtor  should  be  party  defendant^  292. 

evidence  to  support,  299. 

exempt  property  cannot  be  reached  by,  296ii 

7«l 
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ChiDiTOB's  Bill,  injimetion  in  aid  of,  296. 

ioae  and  retam  of  ezooatiaiiy  whuk  must  praoedfl^  S88L 

Joinder  of  parties  holding  di£Eerent  jodgmenti^  291.  • 

Judgment  against  defendant  as  proof  of  indebtndiiew^  ML 

Judgment  or  lien  is  essential  to  support^  288. 

Hen  and  priority  aoqoired  by,  29S. 

objeets  of,  293. 

parties  defendant^  who  may  be  Joteed  as^  S9lL 

parties  who  may  maintain,  290. 

property  which  oaanot  be  reaohed  by,  29^  296ii 

reoeiver  in  aid  of,  297. 

lemedy  at  law  mnst  flnt  be  exhanated,  288L 

•applemental  prooeedings  aooomplish  aome  ef  tha  objioli  «C  ti^ 

snpplamBntal  prooeedings  do  not  mparaad%  294. 

to  reach  equitable  assets,  293. 

to  remove  fraudulent  transfer,  289. 

where  l^gal  process  is  impossible^  890i 

DikMAon  for  breach  of  warranty  of  fitneas  ef  artklaa  lor  •  q^adal 
76a 

general  rules  of,  760. 

"^^w^^^^^,  when  allowable,  844. 

profits^  loss  of,  when  allowed  as,  760. 

punitiye,  when  allowable,  844. 

punitire,  when  court  may  instruct  Jury  not  to  allow,  844^ 
DnxsQAnov,  aooeptanoe  of,  from  what  inf ened,  284. 

Intent  of  owner  and  acceptance  of  public  must  eonoBr,  281^ 

must  be  by  owner  of  title,  224. 

olfor  of,  may  be  withdrawn  before  acceptance^  281^ 

platting  lots  as  a  public  square,  284. 
ItaD^  consideration,  payment  d^  cannot  be  dlspcored  to  daslMgf 
deed,  270. 

ccosidaration,  payment  of,  for  what  purposes  may  be  dispfOftd^  HQl 

fraud,  mere  refusal  to  perform  trust  is  not,  274. 

parol  evidence  to  raise  trust  in  fiiTor  of  grantor,  870-274^ 
DlfmiTiOV  of  perpetuities,  101. 
DnnzszK  of  one  co-tenant  by  another,  464. 
DnroAOi,  adultery,  condoned,  when  bars  suit  for  ditofos^  61L 

adultery  of  petitioner,  if  condoned,  no  dsf ease  to^  610-612. 

condonation,  effect  of,  612. 

condonation  entitles  the  party  forgiven  to  exact  future  fldsUtyt  0% 

condonation  of  adultery,  return  to  husband's  home  la  vol,  61L 

court,  power  of,  in,  610. 

recrimination  by  charge  of  prior  adultery,  611. 

KMUimT  Domain,  marsh-lands,  reclaiming,  646. 
Stidskob,  error  in  receiving,  in  surrogate  court,  690. 

information  derived  from  market  reports^  260. 

London  (^asette  as,  268. 

market  reports  in  newspapers,  269. 

official  gazette,  258. 

parol,  to  disprove  payment  of  consideration  acknowledged  bj  daad^ 

parol,  to  raise  trust  in  h,yar  of  grantor,  270-277. 

public  acts  of  government^  proving  by  the  gasette^  260L 
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BijuUTOH  Aim  AjotmBnuTORf  dainiy  allowiooo  by,  not  flflbelli*  In  aaoibv 

Jmisdietiony  175. 
In  one  stole  is  not  in  pririty  with  exeoator  or  adminiitnftor  in  waMrn^ 

17S. 
Judgment  agaanst^  in  one  rtate^  effect  d.  In  another,  17flL 

VonaaLosuBn  Surras  attorney's  fees  In,  484 

OAunsHMXirT  of  debt  not  due  in  money,  448. 
OvjJUVTT,  contract  of,  must  be  in  writing,  608. 

Indorsement  in  blank  is  not  snfficient  oontract  of^  506L 

Hmbwat,  frightening  horses  by  object  in,  does  not  make  towm  Kahl^  lH 

HoiaBTSAD,  aotoal  residence  is  essential,  18(K 

HuiBAim  AKD  WiFB,  conToyance  by  one  to  the  other,  28QL 

separation,  agreement  for  fatoxe.  Is  void,  868. 

separation,  agreement  d^  whether  against  pnblio  poUqr,  887. 

separatioD,  deed  of^  between  husband  and  trostse  lor  wlls  Is 
868. 

separation,  deed  of,  cannot  release  parties  from  the  oMigatfcina  ef 
riage,  860. 

separation,  deed  d^  ocrenanto  In,  which  are  enforesahls^  888L 

separaticn,  deed  of,  death  of  one  of  the  parties,  eflbd  ol^  89QL 

separation,  deed  of,  defenses  to  salts  based  on,  870. 

separation,  deed  of,  enforcing,  in  equity,  868. 

separation,  deed  o^  is  yalid  in  the  United  States,  868. 

ssparation,  deed  o^  renonncing  right  to  custody  of  ohUd,  870l 

ssparation,  deed  o(  resumption  of  matrimonial  relations  «fold% 

separation,  deed  of,  one  party  cannot  alone  put  an  end  ts^  808. 

separation,  deed  of,  subsequent  diTorce^  effect  of,  870l 

separation,  deed  of,  withont  the  intenrention  of  a  trustee^ 


JvDOMXHTB,  final  and  interlocutciy,  what  are,  248. 
JunioiAL  OmoiBa,  non-liability  of,  for  judicial  acte^  726. 
JvmcES  ov  THS  PiACi,  f  QT  what  acts  answerable  In  dainaga^  7ML 

LooAi«-omoN  Law,  constitutionality  of^  83. 

MAOimno  Mkrtptaw,  presumption  that  surveys  wers  mads  bf,  688. 
Markrs,  reports  in  newspapers  as  eyidence  of,  269. 
MABSHALiiro  SsouRiTiKS,  subsequent  mortgagee  may  compel,  607* 
MoBTQAOi^  attorney's  fee  may  be  stipulated  for  foreclosing  484. 

transfer  intended  as  security  is,  709. 
MOBTOAOXB,  property  remored  from  premises,  right  o^  to  reoovw. 
Municipal  Corpobation,  delegation  of  legislatiTe  power  to^  884. 

license,  power  of^  to  impose,  284. 

NiouGSiiGB,  question  of,  when  for  the  jury,  407. 
HioanABUi  iNsmuiourr,  holder  in  good  faith,  who  li^  606k 

inquiry,  when  becomes  a  duty,  605. 

negligence  does  not  impair  holder's  title,  696. 

stolen,  purchase  of^  696. 
NiwsPAPXK  as  evidence  of  public  acts  and  proclamatiofns^  858L 

market  reports  In,  when  evidence,  259. 
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Notion  patting  purchaser  on  inquiry  Is  eqiuTalent  to^  MIL 
VvDANCi,  blacksmith-shop,  187. 

legal  trade,  when  may  be  enjoined  as,  187. 

public,  private  action  for,  188. 

Fatmbiit,  poesesdon  of  signed  receipt  is  eridanoa  cf  tmihaMf  to 

869. 
FfeBraimma,  oharitaUe  trosts  are  not  subject  to  rula  agaiBa\  Ittk 

contingent  remainder,  whether  snbject  to  rule  agBiBs\  lOlL 

defined,  101. 

instanoes  of  violation  of  rules  against  102;  108. 

limitations  to  a  class,  lOi. 

restriction  against,  101. 

right  of  entry  for  breach  of  condition,  108. 

rules  againsl^  102. 

rules  against  statutory  modification  of,  in  United  Stftbl%  ML 

time  is  computed  from  testator's  death,  102. 

trusts  are  subject  to  rules  against,  104. 

vested  interests  are  not  subject  to  rules  against^  108. 
flKlBATi  CouB.18  are  generally  courts  of  record,  188. 

are  of  limited  but  not  of  inferior  jurisdiction,  188. 

oodidl  admitted  to  probate  after  prior  wiU,  187. 

—idnaiveneas  of  decrees  of,  138. 

Ittter  will  being  discovered  may  be  admitted  to^  1S7. 

power  to  revoke  or  vacate  their  own  ordsiip  188. 

leliof  which,  may  grant,  188. 

Mvocaticn  of  decree  for  fraud,  188. 

fovooation  of  probate  of  will  beoanse  testator  is  aUf%  188L 

wiU,  revocation  of  probate  of^  and  granting  ptobsis  of 
cit  oodidl,  188-138. 
ftmuo  OmoBUi,  assessors,  liability  of,  727»  728. 

canal  commissioners  snd  superintsndsnta,  Uafaflity  oC  Ml 

city  engineer,  liability  of^  781. 

olassififlfttion  of,  728. 

eommissioners  in  bankruptcy,  liability  o(  727* 

•leotion  officers,  liability  d^  727. 

•zeroising  a  discretion  are  not  answerable  for  emr^  72T* 

grand  jurors  are  not  liable  for  neglect,  727. 

invested  with  judicial  powers,  non-liability  of,  727. 

judicial,  liability  of,  when  ezereidng  ministerial  funotiona^  TM^  7ML 

judicial,  when  not  answerable  lor  error  or  neglect^  728. 

justices  of  the  peace,  for  what  acts  answerable  in  damage^  7& 

legislators,  liability  of,  727. 

liability  for  acts  done  under  unconstitutionsl  statute,  780l 

liability  for  neglect  of  duty  in  keeping  roads,  walks,  eta,  in  rspalrt  TUL 

liability  for  non-performance  of  ministerial  duty,  780. 

liability  of,  when  acting  within  the  scope  of  their  antfaoiity»  7S8> 

mail  contractors,  liability  of,  729. 

not  liable  when  they  keep  within  the  law,  729. 

of  city,  liability  for  failure  to  keep  streets  snd  dnina  in  wtfgdg^  TIL 

pilot  commissioners,  liabilities  of,  727.  • 

postmasters,  liabilities  of,  732. 

prison  directors,  liabiUties  of.  727,  728. 
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f^BLio  OrwicitKHf  pound- znasttir,  liabilities  of,  731. 

publio  dnties  of,  liability  to  prirate  rait  for  non-parfamiiam  c^  717« 

732. 
■ohool  directors,  liability  of,  729. 
■upendsors,  liabili^  of,  727,  728. 
tax  collector,  liability  of,  732. 


ftllLBOAD  CoRPORATioira,  hitcking  train  of  can»  preeratioika  to  b«  matdC  ML 

baggage  left  at  depot  or  warehouse,  741. 

baggage,  liability  for,  when  not  that  of  a  warehouseman,  741* 

bell,  omission  to  ring,  752. 

burden  of  proving  whether  trareler  looked  for  tndni  be(of«  mvmiMg 
track,  781. 

eare  exacted  of,  55,  61. 

eare  to  be  exercised  in  running  oars  through  a  city,  751. 

eare  which  must  be  used  on  oroesing  highway,  780-783L 

arosungs  of  highways,  Uafaility  for  injuries  inflicted  at^  58. 

dangerous  position,  prudence  not  expected  in,  781. 

duty  of,  to  persons  with  whom  it  has  no  oontraet  relatioa,  50^ 

iuling  to  gire  warning  of  approach  of  train,  781. 

Ine  pass,  aooepter  of,  may  waive  right  to  soe  lor  negUgsoM^  878^  886L 

frightening  horses,  liabili^  for,  58. 

highway  oroning,  backing  traini  oirer,  preoaattcMMi  to  be  tduo,  8IL 

ki^way  croMing,  oare  required  of  tnmler  and  rallRMid  mi^irtli^l^ 
780. 

ki^way  eroanng^  ttability  lor  fulnre  to  keep  in  repair,  i7. 

highway  eroanng^  UabiU^  to  peraon  lor  injnry  reoultiBg 
operating  of  road,  58. 

highway  crossing,  UabQt^  to  peraon  injured  by  nssdlsw 

highway  eroanng^  notice  must  be  glTen  of  approaoh  to^  88i 

highway  erossing,  aign-boards  at^  64^ 

highway  oroeaing,  speed  at  which  trains  may  i^proadi,  64 

highway,  railroad  is  not  a  public^  50. 

intozioation  of  trareler  does  not  ezouse  his  negleo%  788. 

liability  to  persons  with  whom  it  haa  no  oontraot  relationi^  M-47* 

k)oking  and  listening  before  undertaking  to  cross,  752. 

negligence  in  crossing  track  o(  781. 

negligenoe,  instances  of,  66. 

notice  to  be  giren  of  approaching  train,  68. 

obstructed  crossing,  care  to  be  exacted  on  approaching^  784. 

obstructing  track  with  cars  at  crossing  of  street^  752. 

precautions  to  be  used  at  crossings,  62. 

pits  and  excavations  near  highway,  liability  for,  58. 

signals,  duty  of  travelor  to  listen  for,  780. 

skill  exacted  of,  61. 

speed  of  trains  at  highway  crossings,  64. 

track  of,  persons  have  no  right  thereon,  55. 

traveler  hurt  on  one  track  while  watching  another,  788* 

traveler  on  highway  crossing,  duty  to,  761,  782. 
RmuBXKTATXOir,  false,  liability  for,  243. 
RivooATioiff  ol  assignment  for  benefit  of  creditors,  507-^IOl 

of  voluntary  settlement  for  benefit  of  third  person,  509. 
BlPABiAH  RiOHiB  of  squattcr  on  public  lands,  542. 
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Road  8«f»ihjitmii>mbit,  liaXnlitj  for  injury  ocoMliomd  bj  Ua 
Balm,  artifice  to  difgniie  def eoti»  429. 

buyer's  want  of  means  of  information,  428. 

by -bidding  and  puffing  at  paUic  aaotions^  49QL 

etnwtrf  en^pior,  mle  of,  is  losing  ground,  4SS, 

caveat  emptor,  rale  of,  when  inapplicable,  488. 

conoMlment  of  defects,  428. 

eoncealmant  of  defeots  where  tb«re  la  no  spMid  teail  « 
428. 

declaration  of  third  penon  to  wliom  TOidM  «M  vafansd 
tion,  427. 

disease,  oonoealmeut  d^  489l 

fnmd  sufficient  to  Yitiate^  4S6w 

inspection,  buyer  having  no  appurtunily  lor,  487* 

latent  defects,  ooocealmsnt  d^  489l 

liarepreeentatioiia  as  to  titla  or  quaoiiAy  of  lead  iold»  487. 

niarepceeentations  made  beli0?ing  them  to  be  tras^  487. 

misiepresentatioiia  need  not  be  ahowii  to  httra  basn 
427. 

silenoe,  when  frandnlent^  428. 

spedilc  perf onnanoe  d^  when  will  not  be  deoreody  4S6l 

tttle^  suppiessing  defects  in,  42^, 

warrant,  affirmation  may  be  construed  to  be^  426. 

where  fscts  are  equally  accessible  to  both  pertiei^  480. 
BfBOifiu  PiRiOBMAHoi^  Compelling  husband  to  procure  wife's  mmoI^  ML 
9T1TUT1  OF  Fbauss,  agreement  to  purchase  lands  for  another,  706L 

equity  will  not  permit  use  of,  to  pecpetrate  fraud,  27%  708. 

parol  agreement  to  conToy  lands,  i^ien  enf oroeable^  708. 

part  performance  takes  case  out  of^  709. 
BuBETT,  extension  of  time  for  payment^  what  sufficient  to  release^  418L 
BvutoGATB  CouBTS.  appeal  from,  brings  whole  caae  before  appeUata 
691. 

eridenoe^  error  in  admittinc^  may  oanae  revaraal,  690. 
BuBTiTB,  magnetio  meridian,  presumptian  that  th^  were  made  bjt  ML 

of  pubUo  landa  are  by  true  meridian,  692. 


Xnoav,  disproving  payment  of  consideration  to  create^  in  lafor  of 
277. 

fraud  aa  a  ground  for  conTerting  conTeyance  into^  278» 

in  faror  of  grantor,  parol  eridenoe  to  establish,  271. 

parol  evidence  to  raise,  in  favor  of  grantor,  270-277. 

revocation  of,  609. 

void  aa  being  within  rale  against  perpetuities^  104^ 

voluntary  conveyance  does  not  raise,  in  favor  of  grantoTt  87L 
gnugi'M^  sale  by,  eaiveat  emptor  is  the  rule  of,  424. 

sale  by,  resale  must  be  on  notice,  426. 

VuMom  cannot  control  express  intent  of  parties^  208L 

VnrDOB'a  Lziir,  assignment  of,  800. 
VoLVVTABT  CoKVXTANOB  fraudulent^  when,  786. 

post-nuptial  settlements,  796. 

subsequent  creditors,  when  void  as  against^  7S6u 
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Appfoprlator  and  his  rii^K  Ml.  ^ 

cbsfeniotloii  to  pireTent  flow  ol^  upon  adjoiniqg  hadt  UH 
■ofiMM  wfttor,  right  to  hasten  or  obstmot  daw  o^  M» 

Wlf%  aarntnga  o^  belong  to  her  hiiibanid»  001. 

eaniingB  ol^  gift  o^  to  her  la  void  aa  agonal  cndllon^ 

WtUL,  delnatona  of  teatator,  effaet  o^  690L 
fvajndioea  ol  teataior  do  not  aToid^  680. 
inlwti^  eodidl  aflar  ptobttta  of  wil^  W. 

I  eooDaamasr  oc  wttnaaaaa  to 

in^BDanaa  aaBBot  ne 


INDEX. 


ABAKBOKMEMT. 

!•  AMiMMBnan  ov  l^BorMBTt,  SntiorLT  8raAKZNo»  n  mv  Fiomblb  wI^ 
M«  an  intaitlaB  to  do  ta    MaOeit  r.  Unde  Sam  OM  mti  SOmr  Mkik^ 

IL  liAva  ov  Ton  n  GnunmRANGi,  wmir  0(RnraonD>  wxra  Onmii  vi 
PlWTB  iHTBimoir  TO  Abakbon,  tlthoagh  bare  UpM  of  ttme^  ihort  if 
Iho  itetete  of  UmttAtioofl,  and  imaooompoiuod  by  othor  oiroomfteaot^ 
will  ftk  Uw  bo  no  oridonoe  of  abandonmont.    Id, 

ADVERSB  POSSESSION. 

1.  TnxB  n  Ko  Nibd  of  Pubbuioho  Dod  whku  Adtsbo  Pttranaair  fat 
tbno  required  by  itetate  is  shown,  as  the  advene  poasaasion  of  itself 
alono  would  be  evidenoe  of  an  estate  in  f ee^  and  eqniralent  to  an  abaolata 
tltU.     Wm^UU  T.  LMeO,  U^ 

%  If  Pabtt  Df  Posaniioif  of  Lakd^  Clumiho  Adysbsklt  to  All  Othmm^ 
Bmsjs  Hat  ent  therefrom  during  snob  oooapanoy  to  a  third  party,  the 
Vgal  title  thereto  passes  to  his  Tondee  as  against  a  party  having  a  titU 
in  feo-dn^  in  said  premises,  bat  not  in  posssssion.    Siothtear.ndp^ 

7ia 

See  PoanBUOv. 

AGEK07. 

L  Act  of  PiBT  Owns  Aoinro  ab  Aawn  worn  All  Owvm  Oomounn  all 
the  pert  owners.    Ohtmtecm  t.  Ooddhif  468. 

ti  PftDIOIPAL  n  LXABLB  TO  ThIBB  PB880H8  Df  OlTIL  SUR  FOB  FbAUM,  !>■• 

dETB,  CoNOXALMiiiT%  misrepresentationa^  torts,  negligenoes,  and  othor 
malfeasancwi  or  misf easanoes  and  omissions  of  dnty  of  his  agent,  in  tha 
oonrse  of  bis  employment,  althongh  the  principal  did  not  aathorizey  at 
}nstify,  or  participate  in,  or  indeed  know  of  sndh  misoondnct,  or  eren  if 
he  forbade  the  acts  or  disapproved  of  them.  Cferkardi  v.  Bo(Uman*»  Sa^ 
kig  Ifutiiutkm,  407. 
$k  AflDrr  Bmplotjed  to  Makx  Sales,  axb  Sslldto  oh  Gbxdr,  n  kot  Av- 
THORiZBD  SuBSiQuxNTLT  TO  Ck>LLn0T  Prioi  iiT  Kau  of  his  prindpalt 
and  payment  to  him  will  not  discharge  the  purchaser  nnless  be  can  show 
some  authority  in  the  agent,  other  than  that  nscissssrily  implied  in  s 
BMro  power  to  make  sales.  Such  authority  may  be  shown  by  proof  thai 
ha  had  suoh  power  expressly,  or  that  his  principal  held  him  out  as  poa> 
H    £m  V.  iSflafeib  666. 
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I  PUiraiFAL  n  LiAXEJi  lOR  AoTB  OF  BO  AoxHT  wtthin  Am  poiPir  Im 

Mtoallj  gimi  hixiiy  and  sIbo  in  regud  to  tliingBovar  which  ha  knowing^ 
permits  him  to  aamme  anthority.  And  an  agent  who  haa  power  to  do  n 
particalar  act  has  alao  powar  to  do  whfttovor  nauaOj  ^A"gT  to  tiio  do- 
ing of  it^  or  is  neoeaeaiy  to  ita  perf onnanca.    /dL 

§k  AUTHOBXTT  OV  AOXMT  OANVOT  BB  QUALZmD  BT  SbGBXT  iHflPfHUUTlUIIB  OV 

HD  PBoroEPAii.  HOB  BBLABaBD  1^  tho  uiMithoriBed  iiipiwwinratHiiiB  off 
Ihoagentb    Id, 

C  PaTMBHT  10  flAfiMMAIf  OVBB  CkHniTBR,   OA  10  AOBBT  IXTBUBSBD   WHS 

F088B8SIOH  OF  QooDB  with  nniMtrioted  power  to  aall,  will  be  held  bind- 
ing npon  principal,  aa  the  agent  ia  inreated  with  appai«nt  anthorify  to 
receive  anbh  payment.    IcL 
y.  Patmbmt  10  AoBHT  Ko  DnoBABOB.  — FlaMiff '■  IwweBi^  aalnaiiMin  osld 
e  hill  of  gooda  to  defendant  on  credits    Plaintiff  forwarded  the  goods  to 
the  latter,  together  with  e  letter  and  biU  of  itema,  npon  the  top  of  wliieli 
waa  printed  a  proriaion  that  payment  mnat  be  made  to  the  prine^al,  and 
that  aaleamen  were  not  anthoriied  to  ooUeot    Defendaafa  book-kocrpflr 
leeeired  the  bin,  bnt  the  printed  atipnlation  waa  not  read,  and  aftmonadn 
defendant,  at  hia  own  place  of  Imrineaa,  paid  the  agent  lor  the  gooda. 
AU;  that  thia  did  not  diaohazge  the  debt  to  plaintift   Id. 

C   Anwi—mw  oF  AOBBT  ABB  ETIDBBCB  AOAZH8T  PbOTOKFAIi  OOly  whca  tbo^ 

oonatltnte  a  part  of  the  rt$  getteB,    They  mnat  acoompaay  the 
tloB  in  which  the  agent  acted;  and  what  he  atatea  at  a  anbaeqnent 
la  inadmiaiihle.     Oomferm  t.  Bhtmrick,  230. 

II  Obbbral  OBjBonoB  10  Statbmbbt  of  WmroB  ab  10  ma  Axmunmnr  am 

AoBNT,  made  after  he  haa  teatified  without  objection  to  hia  acta  aa  aooh 
agents  ia  properly  overmled,  aa  the  court  cannot  know  judicially  tiiai 
hia  action  waa  not  accepted  and  followed  by  hia  principal,  and  if  ao^  it  is 
Inmatarial  whether  he  had  or  had  not  any  original  anthoiil|y«  JUiasfda 
V.  Ckmdkr^  249. 

See  Bahxs  and  Babxihg;  BaoKBBa;  Ixbubavoil 

ALTERATION  OF  INSTRUMENTS. 
See  Nbootiabue  IimBXTKBiiTa,  1,  2. 

ANIMALS 
See  Ckxmcoir  Cahbibbh,  13^  14 

ANTENUPTIAL  AGREEMENTa 
See  Hubbabd  and  Wifb,  1-S. 

ASSIGNMENTS. 

L  Aonoir  fob  Bbbach  of  Ooktbaot  mnrr  at  Oomiior  Law  bb  Bwxiaav  or 
Nakb  aw  CoBTRAornro  Pabtt,  and  not  in  the  name  of  hia  aaricnirt^  for 
the  aaaignment  of  a  non-n^otiable  demand  doea  not  at  common  law  en* 
title  the  aaaignee  to  pnraue  remedies  in  his  own  name  npon  the  contracti 
though  the  coort  will  take  notice  of  the  aaaignment  for  the  puipcee  of 
protecting  the  interest  of  the  assignee.  Siamm  r,  Olemkmd  tte.  K  B.  (h.^ 
208. 

IL  MiomaAv  Statutb  Allowhto  ABaxomn  to  Sub  or  hd  Owir  Naxb  vhui 
Ooktbaot  is  only  permissiTe  in  its  prorisions,  and  the  assignee  ia  stiS 
at  liberty  to  ane  in  the  name  of  the  contracting  party.    Id, 
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M,  ABamntmar  of  Waosb  to  bb  Eabnbd  vbbbr  Ehvubu  Oobtbaot  ibVoib 
if  mide  for  the  ptupoea  of  preventing  their  being  attached  by  trustee 
ptoceBSy  notwithstanding  the  fact  that  the  aarignment  was  made  openlj 
^  and  for  a  good  consideration.    Oragg  y.  Martin,  164. 

See  Bahss  and  Bankivo,  1. 

,  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

1.  Grantor  mat  Revokb  Conveyance  in  Trust  ior  Beneftt  of  CRBDnoBa 
:  if  they  refuse  to  accept  its  terms.     Oibaon  v.  Ckedic,  603. 

(  2.  Revocation  by   Grantor  of  Convbyakcb  in  Trust  for  Bbnbfit  of 

Creditors  may  be  Effected,  if  the  creditors  refuse  to  accept  its  term% 
by  deed,  or  by  procuring  the  trustee  to  r^convey  to  the  trustor  or  to  a 
I  third  person.    Id, 

ASSUMPSIT. 

'  See  Equity,  3. 

1 

I  ATTACHMENT. 

1.  AonoH  FOB  MAi.irrrouBLT  Suxno  out  ATTACHimiT  cumiOT  bb  SunanrBD 
UNLBS8  It  IB  Pbovxd  by  satisfactory  evidence  that  the  plaintiff  in  the 
attachment  knew  that  he  had  no  cause  of  action  whatever  against  the 
defendant,  and  that  he  also  acted  malicioiisly  therein.  Alexander  v. 
Harrimm^  431. 

%  In  AcnoN  on  Attaohmbnt  Bond^  PLAiNTinr  can  only  Rbootbb  Natural 
AND  Pbozikatb  Damaobs  resolting  from  the  attachment;  but  he  may 
also  sue  in  a  special  action  on  the  case  for  a  malicious  abuse  of  the  at- 
tachment process,  and  recover  damages  beyond  the  natural  and  proxi- 
mate actual  damages  resulting  from  the  attachment.    Id. 

%  CUBHT  CANNOT  BB  HbLD  LiABLB  IN  AOTION  FOB  MaLICIOUBLY  SuINO  OUT 

Attaohmbnt  where  he  has  fairly  submitted  all  the  facts  of  the  case  to 
his  counsel  in  good  faith,  end  is  advised  by  them  that  he  has  a  cause  ol 
action  against  the  defendant  in  the  attachment,  and  merely  pursues  the 
course  recommended  by  them,  rel3ring  upon  the  correctness  of  their  legal 
opinion.  Malice  cannot  be  imputed  to  him  in  such  a  case,  and  it  is  error 
to  instruct  the  jury  in  such  manner  that  they  may  so  find.  Neither  is 
there  a  want  of  probable  cause.    Id. 

L  Malicb  in  Suing  out  Attachment  Process  Consists  in  Improper  Mo- 
tive, not  necessarily  any  positive  malignity  or  corruption,  but  a  willful 
disregard  of  the  rights  of  others,  "whether  it  be  to  compass  some  un- 
lawful end,  or  some  lawful  end  by  unlawful  means,  or  to  do  a  wrong  and 
unlawful  act,  knowing  it  to  be  such."  Thus  it  would  be  malice  enough 
that  an  attachment  is  sued  out  by  a  person  who  knows  that  he  has  no 
cause  of  action,  for  this  would  merely  be  to  vex,  harass,  and  injure  the 
party  sued.     Id, 

6.  Attorney  is  Comfbtbnt  Witness,  in  Action  for  Maucious  Attach- 
ment, where  he  consulted  with  counsel  upon  the  case  in  which  the  at- 
tachment issued,  and  may  testify  as  to  what  opinion  was  given  to  the 
plaintiff  in  the  attachment  suit  by  such  counseL     Id. 

6,  Delivery  of  Possession  of  Personalty  is  Sufficient  as  against  subso- 
quent  attaching  creditors  of  the  vendor  where  the  latter  executes  a  deed 
of  certain  realty,  followed  by  a  bill  of  sale  of  the  personalty  thereon,  and 
delivers  possession  of  everything  about  the  premises  to  the  vendee,  and 
surrenders  the  keys  ft  the  agent  of  the  latter.  In  such  ease,  a  removal 
Ax.  Dec  Vol.  XC— 61 
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of  the  penonal  property  irom  the  premiBas  is  not  neceMuy.    SktMrnm  ▼• 
Shaw,  546. 

T.  RaoiSTRT  or  Debd  as  Nonci  of  Saul  or  PEBSOMAi/nr.  —  Where  tba  vea* 
dor  executea  a  deed  of  realty,  followed  by  a  bill  of  nle  of  the  peraofial 
property  thereon,  and  delivers  poaeeaaion  of  whole  to  the  rendee^  the 
recordation  of  the  deed  by  the  latter  is  notice  to  anbseqnent  attaching. 
creditors  of  the  vendor  of  the  sale  and  transfer  of  the  real  and  peracnial 
property.     Id, 

i.  Dklivzrt  or  Possxssion  ot  Pebsoiialtt  mot  SinvTOiKNT  as  againat  «alMe- 
qnent  attaching  creditors.  Where  a  vendor  ezeentes  a  deed  of  real  ea- 
tete,  and  also  a  bill  of  sale  of  the  personal  property  thereon*  bnt  indndaa 
in  snch  biU  of  sale  other  personalty  not  on  the  land  conveyed,  the  latter- 
named  personal  property,  without  farther  change  of  possession,  does  not 
Test  in  the  vendee  as  against  subsequent  attaching  creditors  of  tlie 
vendor.    Id, 

$,  MxBB  NonncATiON  ot  Sxbvast  m  Csasob  that  persona]  property  haa 
been  sold,  accompanied  with  a  request  by  the  purofaaaer  to  oontinne  in. 
his  employment,  is  not  such  delivery  or  change  of  possession  aa  'will 
vest  the  property  in  him  as  against  subsequent  atteohing  craditon  ol  tba 
party  from  whom  he  bought.    Id, 

MK  Attaching  Ckkditor  onlt  Aoqxtibxb  Such  Biohtb  AOAiMar  GAmnaoDEB 
AS  DcBTOR  PoasESSKD,  and  no  prooess  or  prooeedings  can  place  the  gar- 
nishee in  a  different  or  worse  position  than  he  would  have  oooupied  If 
sued  directly  by  the  debtor  in  the  attachment  suit.     Weil  v.  Tiflett  441. 

11.  Oarhishu  is  not  Liable  in  Attachment  unless  Debt  u  Dub  oi 
Monet.  It  is  only  a  debt  due  in  money  that  can  be  garnished.  A  dofct 
or  note  for  specific  articles  cannot  be  garnished.    Id, 

See  Assignment,  3;  Sbt-ow. 

ATTORNEY  AND  CLIENT. 

L  Bulb  that  Attornet  or  Counselor  cannot,  without  the  consent  ol  fab 
client,  be  compelled  to  disclose  any  fact  communicated  by  the  client  to 
him,  or  advice  given  in  the  course  of  professional  employment,  has  beea 
adopted  in  Nevada,  but  it  will  not  be  so  enforced  as  to  allow  the  client  ta 
take  advantage  of  it  to  the  prejudice  of  the  attorney,  or  so  as  to  depriva 
the  latter  from  obtaining  or  defending  his  rights.  MiicheU  v.  Brontberger^ 
650. 

%  When  Disclosure  of  Privilbged  Communications  becomes  necessary  ta 
the  protection  of  the  attorney's  rights,  in  a  suit  between  him  and  hia 
client,  he  is  released  from  those  obligations  of  secrecy  which  the  law 
places  upon  him.     He  should  not,  however,  disclose  more  than  is  neosa 
sary  for  his  protection.     Id, 

See  Attachment,  5;  Mobtgagbs,  8. 

AUCTIONS. 

Funted  Conditions  upon  Which  Sale  by  Auction  Proceeds  cannot 
BE  Vakiei)  or  contradicted  by  parol  evidence  of  the  verbal  statements 
of  the  auctioneer  made  at  the  time  of  the  sale,  except  for  the  purpose  of 
showing  fraud.  But  parol  evidence  that  is  not  repugnant  to  the  printed 
terms  of  sale,  but  consistent  with  and  explanatory  of  thuin,  ia  admissible. 
Where,  therefore,  the  wrecks  of  vessels  lying  in  a  river  are  sold  by  name 
lying  at  certain  localities,  evidence  is  admissible  to  show  that  the  ma* 
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j  torUlfl  were  lying  in  the  river  at  the  looalxtiee  named,  end  that  the  namet 

were  wrongly  given,  the  wrecks  being  incapable  of  identifioation  by  their 
names,  and  being  masses  of  mbbish  rather  than  specific  chattels.  CAov- 
teau  ▼.  Ooddin,  462. 

See  EiZioDTOBs  aAd  ADioNisTRATOBa,  1;  Taxatioh. 

I  BAILMENTS. 

See  Common  Carriers,  10. 

s  BANES  AND  BANEING. 

'  I.  Bquitablb  Absiqmmxnt.  —  Check  drawn  upon  a  bank  for  more  than  the 

'  amount  of  the  drawer's  f ands  on  deposit  creates  no  lien  npon  and  gives 

the  payee  no  right  to  the  actoal  balance  until  the  bank  has  agreed  to 

['  pay  it  pro  (onto.    Daina  v.  Th&rd  NctUomU  Batjs  qfBotion,  216. 

t.  Notary  Publio  is  'Madb  Agxnt  of  Bank,  and  Onb  of  m  Officbbb, 

1  where  the  bank  appoints  him  by  the  year  to  do  all  of  its  notarial  bnai* 

i:  ness,  and  requires  of  him  a  bond  for  the  faithful  discharge  of  his  dutiei. 

i  Oerhardt  v.  Boatman's  Saving  InMUutkn,  407. 

\  t.  Bank  Rboeivino  Pbomissort  Notes  from  rra  Defositors  fob  Collbo- 

noN  IB  Bbsfonsiblb  FOR  Nbgliobncb  OF  NoTART,  who  has  been  oon- 

I  stitnted  its  agent,  in  failing  to  give  notice  to  an  indorser  of  a  n^otiable 

promissory  note  of  a  demand  upon  and  refusal  of  payment  by  the  maker, 
and  by  which  the  maker  was  discharged.  The  notary,  in  such  a  case, 
does  not  act  in  the  character  of  an  independent  ofScer  in  the  perform* 
anoe  of  a  duty  imposed  upon  him  by  law.     Id, 

See  Nbootiablb  Instruments,  16-16. 

BONA  FIDE  PURCHASERS. 

JniMMBNT  Creditors  do  not  Ooouft  VANTAaE-oRouND  of  Bona  Fidi 
PuRCHASEBS  f  Or  a  valuable  consideration  without  notice  in  the  marshal* 
ing  of  securities.  Herbert  v.  Mechamc»*  Btriiding  and  Loan  AuockUionf 
601. 

BONDS. 
See  Guardian  and  Ward;  Interest,  4;  Mistake,  2;  Surettship,  1,  2. 

BOUNDARIES. 

1.  Acts  and  Declarations  of  SuRVEYon  while  Survbtino  Adjoinino  Lov 

are  admissible  on  a  question  of  1)oundary,  where  the  surveyor  is  dead, 
and  was  not  interested  as  owner  in  either  lot  at  the  time  he  made  such 
declarations.     Adams  v.  BlodgeU,  569. 

2.  Practical  Location  is  but  Actual  Designation  bt  Parties  upon  the 

grountl  of  the  monum^ts  and  bounds  called  for  by  the  deed.  Wells  v. 
Jackson  Iron  Mfg.  Co,,  575. 
S.  Survey  of  Land  and  Erection  of  Monuments  with  View  of  Subse- 
quent Conveyance  cannot  be  admitted  in  evidence  to  vary  or  control 
the  deed  afterwards  made,  where  the  deed  calls  for  none  of  the  monu- 
ments, and  does  not  refer  to  the  survey.     Id, 

See  Surveys. 

BROKERS. 

Real  Estate  Broker  cannot  Recover  in  Action  against  Vendor  fob 
Commissions  where  he  reports  an  offer  for  property  to  his  principal, 
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without  stating  who  makes  it,  and  tfao  samo  |goperty  la  afterwards  aold 
through  another  broker,  to  whom  a  oommiarion  is  paid,  for  the  aamo 
price,  and  to  the  eame  piirchaeer,  unless  it  appears  in  evidence  that  the 
seller  knew  who  the  purchaser  was,  and  of  the  sale  to  him,  or  that  notice 
of  these  facts  was  given  him  by  the  plaintiff  before  the  completion  of  the 
contract  with  and  payment  of  commissions  to  the  second  broker.  THngeB 
V.  Moale,  73. 

COLLATERAL  SECUBITT. 
See  Pledge;  Set-off. 

COMMON  CAKRIERS. 

L  Obuoatiom  of  Railroad  Compast  fob  Safe  TaANapoBTAnov  of  Pas- 
8EN0RR  18  One  Abibinq  from  Contract,  imposing  duties  growing  out 
of  the  relation  between  the  parties,  involving  trust  and  confidenoei,  and 
requiring  the  exercise  of  the  utmost  diligence  and  care.  BalUmotne  etc 
R,  R.  Co.  v.  BnAnigt  49. 

%  Carriers  of  Passengers  are  not  Insurers,  but  are  bound  to  the  utmost 
care  and  skill  in  the  performance  of  their  duty.  And  the  carrier  will  be 
liable  for  an  injury  mediately  or  immediately  caused  by  its  negligence, 
the  party  injured  not  having  directly  contributed  by  hia  negUgenco  te 
the  injury.     Huebenhctmp  v.  CUkens'  Raiboay  Cb.,  899. 

t.  Carreers  of  Passengers  are  not  Insurers  of  their  Safkit,  and  ars 
not  responsible  where  all  reasonable  care,  skill  and  diligenoe,  prudenoe 
and  foresight^  have  been  employed.  They  are  not  liable  for  mere  acci- 
dent in  the  absence  of  any  want  of  that  degree  of  care  and  pmdance 
which  the  law  requires.    Sawyer  v.  Hanmbcd  etc  R,  R,  Cow,  382. 

4.  Common  Carriers  of  Passengers  with  thsib  Ordinary  Baooaoi^  fob 
Hire,  are  Liable  for  losses  occurring  from  any  accident  to  the  baggage 
while  it  is  in  their  keeping  as  carriers,  except  those  arising  from  the  act 
of  God  or  a  public  enemy.     Roth  v.  Buffalo  dt  8,  L.  R,  R,  Co.,  738. 

6.  Liabilitt  of  Common  Carrier  of  Passengers  for  their  Baggaob  In- 
trusted TO  HIS  Care  Terminates  within  a  reasonable  time  after  the 
arrival  of  the  baggage  at  the  point  of  destination,  where  the  carrier  ia 
ready  to  deliver  the  same  to  the  passenger  according  to  the  terms  of  the 
contract.    Id. 

6.  Common  Carriers  are  not  Bound  to  Put  Passengers  off  at  their 

place  of  destination  as  they  are  bound  to  deliver  goods,  but  must  aUow 
them  sufficient  time  and  opportunity  to  leave  the  vehicle.  Sofuthem  R.  R, 
Co.  V.  Kendrich,  332. 

7.  They  must  Distdtctlt  Announce  Stations,  and  Give  Reason ablh 

Warning  and  Time  for  passengers  to  alight;  but  are  not  required  te 
warn  each  passenger  personally.     Id, 

8.  Passengers  must  Taxk  Notice  of  Established  CuarroM  of  Railboad^ 

and  use  reasonable  care  to  leave  the  vehicle  and  to  avoid  accidents. 

•.  Want  of  Ordinary  Care  by  Passenger  will  Preclude  Rxootkrt. 
If  a  passenger  is  asleep  when  the  station  is  properly  announced,  he  cannol 
recover  for  being  carried  past  his  destination.     JcL 

10.  Carrier  Liable  only  as  Bailee,  when.  — Where  passenger  refnsea  or 
neglects  to  remove  his  baggage  within  a  reaeonable  time  after  reaching 
the  place  of  his  destination,  and  the  carrier  thereafter  retains  it  unclaimed 
by  the  owner,  his  liability  is  changed  from  that  of  an  insurer  to  the  re- 
sponsibility of  an  ordinary  bailee,  liable  only  for  losses  occasioned  by  his 
own  fault.     Roth  v.  Bt^alo  <C-  S.  L,  R.  R.  Co,,  736. 
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11.  WmRX  UirpisFimD  Facts  Show  Condvot  ov  FAflnDraa*  In  n^aoting 
to  call  for  hia  baggage  after  reaching  place  of  deatinatiim,  to  be  unrea- 
sonable, it  shonld  be  so  held  as  a  matter  of  law.     IcL 

12.  Railroad  Compant  is  not  Liablb  vor  Passxngkb's  Trunk,  where  he 
did  not  call  for  it  after  reaching  the  place  of  destination,  bat  left  it  in 
the  hands  of  the  company  over  night,  for  his  own  convenience,  and 
withont  any  arrangement  with  them,  and  where  it  was  destroyed  by  the 
burning  of  the  depot  before  morning  by  an  accidental  fire,  which  did  not 
occur  from  any  negligence  or  fault  on  the  part  of  the  company.  The 
subsequent  liability  of  the  company  became  simply  that  of  an  ordinary 
bailee.     Id. 

IS.  Railroad  Company  Undxrtakino  to  Carry  Livb  Animals  for  Hirb 
is  bound  to  provide  cars  of  sufficient  strength  to  prevent  the  animab  from 
breaking  through  the  same;  and  will  be  responsible  for  a  loss  occurring 
through  failure  to  do  so,  although  the  animals  were  unruly  and  vicious;^ 
but  not  for  an  injury  to  the  animals  occurring  simply  from  their  own 
viciousness  or  unruliness,  while  being  carried  in  a  proper  car.  Smith  v. 
New  Haven  etc  R.  R,  Co.,  166. 

14  MxASUBx  ov  Damaois  in  Action  aoainst  Common  Carrier  for  failure 
to  transport  live  animals  to  market  and  deliver  them  there  in  good  con- 
dition on  a  certain  day,  in  accordance  with  his  undertaking,  where  such 
failure  is  attributable  to  a  cause  other  than  act  of  Qod  or  the  public 
enemy,  is  the  difference  between  their  market  value  there  in  good  oon- 
dition  on  the  day  when  they  ought  to  h»ve  been  delivered,  and  their 
market  value  there  in  their  actual  condition  on  the  day  when  they  were 
delivered.    Id* 

Uu  Loes  ov  Goods  by  Act  ov  Public  Enxmy  will  Excuse  Common  Cabbibr 
to  whom  they  h»ve  been  intrusted  for  transportation  for  failure  to  de- 
liver them,  provided  the  loss  be  not  occasioned  by  his  own  negligence  or 
want  of  proper  care.     Clark  v.  Pacyie  R,  R.,  458. 

16b  Where  Several  Railroad  Comfanibs  arb  Sued  vor  Delay  on  Joinv 
Contract  of  transportation,  evidence  introduced  by  them  as  to  wkich 
of  them  should  h»ve  furnished  cars  at  a  particular  point  of  the  trans- 
portation  is  immat<eri«3,  since  they  were  jointly  liable  for  a  failure  to 
fulfill  the  contract,  and  the  plaintifr  had  no  concern  with  any  arrange- 
ment of  the  defendants  among  themselves.  Siaaon  v.  Cleveland  etc  R,  R, 
Co.,  252. 

17.  QAiMtTww  Who  Aqreks  to  Transport  from  Toledo  to  Buptalo  goods 
which  he  knows  to  be  destined  for  an  Albany  or  New  York  market  is 
liable  for  a  loss  caused  by  a  fall  in  pclces  in  the  Albany  market,  where  a 
delay  occurred  in  the  transportation  between  Toledo  and  BufiEalo,  and 
the  loss  occurred  before  the  goods  could  be  delivered  at  Albany,  not- 
withstanding there  was  no  fall  in  prices  when  the  goods  reached  Buffalo; 
for  the  loss  must  be  regarded  as  the  direct  consequence  of  the  defend- 
ants' delay.    Id. 

18.  Loss  BY  Dbfrbciation  op  Market  is  Pbozimatb  Rbsult  op  Delay  in 
Transportation,  and  may  be  recovered  as  damages  against  a  carrier. 
Id. 

19L  Carrier  is  not  Relievbd  prom  Liability  por  Loss  by  Fall  op  Market, 
in  case  of  delay  of  transportation  of  cattle,  by  provisions  of  the  con- 
tract of  transportation  that  the  shipper  assumes  "all  and  every  risk  oi 
injuries  which  the  itnimala  or  either  of  them  may  receive  in  consequence 
of  any  of  them  being  wild,  unruly,  vicious,  weak,  escaping,  maiming, 
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or  killing  themselTOs  or  each  other,  or  from  deUya,**  ote.,  ''and  risk  of 
any  loss  or  damage  which  may  be  Bostained  hy  reason  of  any  delay,  or 
from  any  other  caase  or  thing  in  or  incident  to  or  from  or  in  the  load- 
ing or  unloading  the  stock  ";  for  this  stipulation  refers  to  injoriee  to  tho 
cattle  caused  by  delay,  etc.,  and  to  loss  or  damage  by  reason  of  delay  in 
loading  or  unloading,  and  has  no  reference  to  other  loesee  which  the  de- 
lays of  the  carrier  may  cause  to  the  shipper.  Td. 
SOL  Dbclaratioks  ov  <}oni>ucior  as  to  Capacitt  of  Eironrs  to  Draw  Traut 
are  admissible  as  part  of  the  rea  geaUx  in  an  action  against  a  earner  for 
delay,  where  they  related  to  the  delay  complained  o(  and  were  made 
while  the  conductor  was  engaged  in  the  business  of  tiie  defendants^  in 
respect  to  the  contract  in  question,  and  had  oontrdl  of  the  train,  nie 
defendants  would  not  be  absolutely  bound  by  snob  itatemflnti,  bat  they 
are  admisaible  evidence  on  the  general  principlea  ol  agenoy.    Id, 

See  Railroads;  Shxppiho. 

OONDmONAL  SALES. 
See  MoBTOAon^  8-d. 

OONFLIOT  OF  LAWa 
8m  Ofxmuuaa^  4;  Domkhub;  JuDOMiRi^  ft-ia 

COKSPIEAOY. 
See  Cbiminal  Law,  %^ 

ooNsnrunoNAL  law. 

L  OoJWiTUTioifAL  Law.  —  Obuoation  of  Costbacv  bis  'Basnaaanm  id  m 
Pkbfobmanoi  rather  than  to  the  consequences  of  a  breach.  The  rights 
of  the  parties  with  respect  to  the  nature,  oonstruotion,  and  effsct  of  the 
contract  are  beyond  the  legislative  power  to  change.  Cqff^iutn  t.  Bamk 
qfKefUucky,  311. 

t.  RnoDT  Pkrtains  to  Forum,  or  to  Modbb  of  PBooDDZifo  at  the  time 
and  place  of  enforcement,  and  with  certain  restrictions  and  limitationa^ 
is  subject  to  the  legislative  power.     Id. 

t.  Whxn  Remxdt  is  Essential  Part  of  <}oivTRAor  it  cannot  be  changed. 
To  take  away  all  legal  remedies,  or  so  to  change  and  obstruct  them  as 
materially  to  impair  the  value  and  benefit  of  the  contract,  is  withm  the 
prohibition  of  the  constitution.     Id, 

4.  **  Stay  Laws  "  Which  Prsvsnt  All  Progbbdihos  nr  Courts  for  the  col- 
lection of  debts,  with  few  exceptions,  for  a  long  period,  are  unconstitu- 
tional.    Id, 

6.  PovrxB  of  Lboislaturx  to  Suspxio)  Laws  conferred  by  the  declaration  of 
rights  does  not  include  a  power  to  transcend  or  suspend  the  constitu- 
tion, or  to  suspend  any  rights  guaranteed  thereby.    Id, 

6.  Acts  Clearly  Unoonstttutional  must  be  Dbolared  so  by  Judiciary 

without  reference  to  their  expediency;  and  the  pecuniary  interests  of  the 
people,  or  sympathy  for  .their  misfortunes,  cannot  be  considered.     Id, 

7.  CoysTrrunoNALiTY  of  Maryland  Act  of  1864,  Chapter  348,  Rslativo 

to  Issuing  of  Licenses  to  Sell  Spirituous  Liquors.  — This  act  gave 
to  the  qualified  voters  of  the  borough  of  North  East,  in  Cecil  County, 
the  privilege  of  deciding  by  ballot  whether  any  license  to  sell  spirituous 
and  fermented  liquors,  etc.,  should  be  granted,  etc.,  to  sell  the 
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within  the  limiti  of  the  borough;  and  in  oaee  they  ■hoold  deeide  adversely 
to  the  issamg  of  the  license,  made  it  nnlawfnl  for  the  clerk  of  the  circuit 
ooort  to  issue  the  same.  This  act,  on  mandamus,  was  held  constitutional 
because  the  borough  of  North  "Eaat,  being  an  incorporated  borough  or 
municipality,  with  the  usual  power  to  pass  by-laws  and  ordinances  for 
its  police  regulations,  it  was  competent  for  the  legislature  to  confer  upon 
it  the  power  to  prohibit  the  sale  of  ardent  spirits  within  its  limits,  not* 
withstanding  the  general  license  law  of  the  state.  In  such  a  case  th« 
local  law  would  prevail  Hammond  y.  Haines^  77. 
%»  Same.  —  Act  in  Question  was  Held  notto  be  That  Kind  of  Law  which 
contains  an  express  provision  for  referring  it  to  a  vote  of  the  people  for 
their  acceptance  before  it  can  become  a  law.  This  law  as  it  passed  tlie 
legislatore  was  complete  in  itself,  and  required  no  other  sanction.    Id, 

f  .   Ck>NSTITUTIONAL  LaW.  —  POUCS  POWEB  MAT  BE  DELEGATED  TO  MUNIGIPAIi 

C0KFORATION8  under  the  general  power  of  the  legislatare  to  establish 
such  corporations.     City  qfSt.  Paul  v.  Colter,  278. 

10.  Municipal  License  Tax  upon  Butchers'  Shops  mat  be  Authobizbd  by 
the  legislature.  The  business  of  vending  butchers'  meats  is  a  legitimate 
subject  of  police  and  sanitary  regulations.    Id. 

11.  Amount  ov  Business  License  Feb  is  Disgretxonabt  with  the  legisl*- 
turCy  and  may  be  left  by  law  to  the  discretion  of  the  city  authorities. 
Such  discretion  is  not  subject  to  judicial  review  when  not  grossly  abused. 
Id. 

12.  Evidence  that  Amount  is  not  Beasonablt  Neoebsabt  to  regulate  the 
business  is  not  admissible;  nor  can  it  be  shown  that  the  fee  was  imposed 
solely  for  purposes  of  revenue.     Id 

13.  Municipal  Regulations  in  Bjuttraint  ov  Trade  may  be  authorized  by 
law;  and  in  case  of  oppressiveness^  the  remedy  lies  with  the  law-making 
power.     Id, 

14.  Constitutional  Requibemxnt  that  Subject  and  Titlb  of  Statutb 
shall  be  Single  is  not  violated  by  an  act  to  amend  a  city  charter  be- 
canse  providing  that  a  county  tax  collector  shall  pay  city  taxes  collected 
by  him  into  the  dty  treasury.     IcL 

16.  Legislature  has  Right  to  Change  Remedt  and  Prescribe  Rules  oi 
Evidence,  if  its  enactment  does  not  create  a  new  obligation  or  attach  a 
new  disability  retrospectively;  but  it  cannot  annul  any  legal  ground  on 
which  a  previous  action  is  founded,  or  create  a  new  bar  by  which  such 
action  may  be  defeated.     Hope  Mutual  but.  Co,  v.  Flynn^  436. 

16.  Statute  Amend atort  op  Charter  op  Insurance  Compant,  making  the 
company's  certificate  of  indebtedness  condnsive  evidence  in  all  snits 
of  the  facts  therein  stated,  is  retrospective  as  to  all  causes  of  action 
originating  prior  to  its  passage,  and  is  to  that  extent  nnconstitntionaL 
Id, 

17.  Constitution  of  Missouri  pRomBrrs  Passage  or  Ant  Ex  Post  Facto 
Law,  or  law  impairing  the  obligation  of  contncts,  or  retrospective  in  its 
operation.     Id,,  438. 

See  Corporations,   1-7;   Dower,  3,  4;   Eminent  Domain;   Exemptiohbi 

Statutes. 


CONTEMPT. 

1.  Contempt.  — Power  of  judicature  implies  the  right  to  exercise  that  funo- 
tion  undistorbed  by  improper  influences  affecting  it  extraneously ;  and  an 
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ftct  done  without  the  presence  of  the  oonrt^  by  a  penon  neither  a  party 

to  a  suit  nor  an  officer  of  the  courts  may  anumnt  to  a  oontempi.     Siaie  ▼• 

Doty,  671. 
t.  SxTiocABT  Punishment  vor  Contbhpt  n  hot  PsoKnirrjED  bt  ComRxrv* 

TIONAL  Pbovibion  that  "  the  right  of  trial  by  jury  ahall  remain  invio- 

Ute."  Id, 
&  It  IB  Contempt  ov  Coukt  ior  Stranger  to  Makb  Arrahokmsnt 

JimoR  TO  Signal  the  Wews  of  the  jnry  to  him  after  the  jury  have 

tbed  to  deliberate,    /d. 

CONTRACTS. 

L  Contract  in  Restraint  of  Trade.  —  A  contract  made  between  citisexis 
fo  this  state,  npon  good  consideration,  by  which  one  of  them  agrees  not 
to  set  np,  exercise,  or  carry  on  the  trade  or  basiness  of  manafactnring 
■hoe-cutters  within  the  commonwealth  of  Massachnsetts,  is  Toid,  although 
it  appears  that  snch  manufactnre  is  an  art  which  can  be  carried  on  only 
by  persons  instracted  in  the  same;  that  at  the  time  they  made  the  a^^ree- 
ment  plaintiff  and  defendant  were  about  to  enter  into  a  partnership  for 
the  manufacture  of  shoe-cutters;  that  the  agreement  was  to  take  effect 
at  the  expiration  of  the  partnership;  that  at  the  time  the  agreement  'was 
made  defendant  knew  nothing  of  the  business,  and  only  plaintiff  and 
three  other  persons  in  the  state  did.     Taylor  ▼.  Blanehard,  203. 

%  Party  Electing  to  Rescind  Contract  must  Restore  What  Hs  uam 
Received  under  it,  or  pay  its  value,  as  a  prerequisite  condition.  Wood- 
bury  ▼.  Woodbury,  555. 

t.  Contract  to  Pay  in  Specific  Articles  of  Personal  Property  Bboo; 
Money  Debt  only  after  a  demand  and  refusal  to  pay  over  the 
property,  and  no  money  judgment  can  be  rendered  on  snch  contract  until 
that  time.     WeU  v.  TyUr,  441. 

4  Vaudity,  Construction,  Effect,  and  Discharge  of  Contract  arb 
Governed  by  the  law  in  existence  at  the  time  it  was  made.  The 
remedy  to  enforce  the  obligation  of  a  contract  may  be  modified  without 
impairing  the  obligation  of  the  contract.     Stephemon  v.  Odnme,  868. 

See  CoNSTTruTiOHAL  Law;   Corporations^  1-7;   Married  Woken,  1,  2| 

Mistake,  1. 

CORONER. 

See  Executions. 

CORPORATIONS. 

1.  OORPOBATB  Charter  Granted  by  Lbqislaturb  is  a  contraet  between  ihm 

state  and  the  corporators,  and  the  former  cannot  take  away  or  impair 
any  of  the  franchises  or  privileges  granted.  In  other  respects  the  oorpo- 
ration  is  subject  to  all  general  laws  and  police  regulations  made  by  the 
legislature  after  such  grant,  in  the  same  manner  as  natural  persons.  Zia- 
briskU  v.  Haekemack  etc  R.  R,  Co,,  617. 

2.  Legislature  may  Confer  New  Privileges  upon  oorporation,  to  be  ac« 

cepted  at  its  election.  Id. 
S.  Where  Parties  Associate  Themselves  as  Partners,  or  as  a  corpora 
tioD,  for  a  business  and  time  specified  in  their  agreement  or  charter,  the 
objects  and  business  of  the  partnership  or  corporation  cannot  be  changed^ 
abandoned,  or  sold  out  within  the  time  specified  without  the  consent  id 
all  the  partners  or  corporators;  one  partner  or  corporator  can  prevent 
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it,  although  by  law  a  majority  in  either  oaae  can  control  or  manage  the 
business  against  the  will  and  interest  of  the  minority,  so  long  as  it  is 
within  the  scope  of  the  partnership  or  charter.     Id, 

4.  RssERTATiON  OF  PowsR  IN  STATUTE  Crsatino  Ck>KPORATioN,  that  its  char- 

ter may  be  altered,  suspended,  or  repealed  in  the  discretion  of  the  legis- 
lature, is  a  reservation  to  the  state  for  the  benefit  of  the  public,  to  be 
exercised  by  the  state  only,  and  does  not  extend  to  giving  a  power  to  one 
part  of  the  corporators  as  against  the  others  which  they  did  not  have 
before;  nor  can  the  legislature  in  the  exercise  of  the  power  reserved  au- 
thorize a  bare  majority  of  the  corporators  to  change  the  object  of  the 
corporation  in  any  manner.     Id. 

5.  Rbsxbvisd  Powzr  ov  Legislaturs  to  Repeal  or  SusrEin>,  alter  or  mod- 

ify, a  charter  is  confined  to  an  alteration  of  something  contained  in  the 
franchises  granted;  the  legislature  haa  no  power  to  make  any  substantial 
additions  to  the  work.  It  cannot  impose  a  new  charter  and  oblige  the 
stockholders  to  accept  it,  noir  can  it  substitute  a  thing  entirely  dififerent 
firom  that  granted.  Id, 
$.  SvFPLEMENTAL  FRANCHISE  GRANTED  CORPORATION,  aothoriEing  it  to  Con- 
struct additional  work  from  that  authorized  by  the  original  charter,  but 
not  compelling  it  to  do  so,  is  not  an  alteration  or  change  of  the  original 
charter;  it  remains  the  same,  and  no  new  burdens  are  imposed  except  so 
far  as  the  corporation  assumes  them.  But  the  corporation  is  restrained 
from  expending  the  money  or  using  the  credit  of  the  shareholders  in  the 
additional  enterprise  unless  every  one  of  them  consents.    Id, 

7.  Stockholders  cannot  Complain  of  Corporation  where  they  all  consent 

by  acquiescence  in  the  construction  and  maintenance  of  a  new  enterprise 
authorized  by  a  supplemental  charter,  but  not  within  the  grant  of  the 
original  charter.    Id* 

8.  Corporation  mat  be  Quiltt  of  Malicious  Prosecution,  and  Aenov 

THEREFOR  WILL  LiE  AGAINST  It.     Vanct  V.  Erie  R,  R,  Co,,  666. 
0.  Corporation  mat  Commit  Trespass,  and  be  held  liable  in  an  action  tbera- 
for.     Brcikaw  v.  New  Jersey  R.  R,  A  Tranap.  Co.,  659. 

10.  LiABiLnT  OF  Corporation  for  Acts  of  its  Servants  or  Agents  will 
Depend  upon  the  same  principles  which  govern  the  liability  of  a  master 
for  the  acta  of  his  servants.    Id, 

11.  Corporation  will  be  Liable  for  Trespass  Commiited  bt  its  Agent, 
if  the  act  of  the  agent  was  authorized  by  the  rules  and  regulations  of  the 
company,  or  was  necessary  to  accomplish  the  purposes  of  his  employ- 
ment. In  such  a  case,  it  will  be  liable  even  for  his  unnecessary  violence. 
Id. 

12.  Authority  Given  bt  Board  of  Directtors  of  Corporation  does  not 
Alwats  Bind  It.  To  fix  the  liability  of  a  corporation  for  the  tortious 
act  of  one  of  its  employees,  done  in  obedience  to  the  command  of  its  offi- 
cers, the  act  must  be  connected  with  the  transaction  of  the  business  for 
which  the  company  was  incorporated.    Id. 

18.  Creditor  of  Corporation  Which  was  Established  in  New  York  un- 
der the  statute  of  that  state,  which  provides  that  stockholders  and  officers 
shall  be  personally  liable  as  a  penalty  in  certain  contingencies,  cannot 
TnA.in^.a.i'n  his  action  in  Massachusetts  to  enforce  his  claim  personally 
against  a  stockholder  or  officer  of  the  corporation.   Halaey  v.  McLean,  157. 

14.  Municipal  Ordinance  mat  be  Published  at  Ant  Time  when  the  time 

of  publication  is  not  fixed  by  statute.     City  qfSt,  Paul  v.  Colter t  278. 

See  Constitutional  Law;  Pledge;  Taxation,  8. 
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COSTS. 

1.  CoflTB  OP  Both  Pabths  mat  bs  Chaboxd  upon  Ebtais  where  thera 
probable  cauae  for  oontestiiig  the  validity  of  a  willy  m  shown  hy  the 
duct  of  the  testator.    Clapp  v.  Fullerton,  681. 

S.  In  Absence  of  PosmvE  Eebob  Shown  bt  Rboobo  on  Apfbax^  it  will  be 
presumed  that  the  ruling  of  the  lower  court  in  refusing  to  ret&z  <Miets  was 
oorrect.  A  statement  of  facts  in  the  brief  of  counsel  will  not  supply  the 
deficiency  in  the  record.     MUcheU  v.  Bi-omberger^  550. 

t.  Corbbotnxss  of  Cost  Bill  cannot  be  Bsyixwbd  upon  Appxai.  when 
there  is  no  statement  or  hill  of  ezoeptioDs»  and  the  appeal  is  simply  from 
the' judgment,  which  shows  no  ixregnlarity  in  the  allowance  of  ooetL 
Howard  v.  Richards^  520. 

4.  Motion  to  Stukb  out  Cost  Bzll»  made  kn^  after  the  appeal  is  parfeeted, 

cannot  be  reviewed  upon  an  appeal  from  the  Judgmeati  aa  tiie  oost  bSI  is 
no  part  of  the  judgment  roIL    Id. 

CO-TENANCY. 

1.  BasBNCB  OF  Tbnahot  in  Common  Consibtb  in  UNirr  of  Fobbisriok.     It 

is  the  only  unity  required  of  tenants  in  oommoii,  and  tfa^  hold  hy  unity 
of  possession.     Warjield  r.  LindeU,  443. 

5.  Possession  of  One  Co-tenant  will  bb  Fbbbumbd  to  bb  PosansiOM  of 

All.    Id. 

8.  PBES(7MpnoN  AS  TO  PossBssiON  OF  Co-TBNANT.  —  One  who  onten  into  poa- 
session  of  land  under  deed  making  him  a  tenant  in  common  with  other 
parties  will  be  presumed  to  have  entered  into  po88esBio&  under  his  deed, 
and  by  virtue  of  the  title  acquired  thereby.    Id. 

4.  Question  of  Acttual  Ouster  in  Fact  of  One  Co-tknant  bt  Anothxr 
Involves  Act,  intent,  and  notice,  and  the  jury  must  determine  this 
from  the  evidence.  Where  the  acts  are  inconsistent  with  the  presump- 
tion  of  a  tenancy  in  common,  the  intent  may  be  found  from  the  overt 
acts  proved  in  the  case.    Id. 

6.  One  Tenant  in  Common  mat  Disseise  Another;  but,  in  consequence  of 

the  legal  presumption  that  the  possession  of  one  co-tenant  is  the  posses- 
sion of  all,  acts  of  exclusive  possession  which  in  case  of  a  stranger  would 
be  deemed  adverse,  and  jmt  ae  a  diaseisin,  are  in  cases  of  tenancies  in 
common  susceptible  of  ezplanatiou  consistently  with  the  real  title.  Id. 
ft.  To  Effect  Disseisin  of  One  Tenant  bt  his  Co-tenant,  there  must  be 
outward  acts  of  exclusive  ownership  of  an  unequivocal  character,  overt 
and  notorious,  and  of  such  a  nature  as  by  their  own  import  to  impart 
information  and  give  notice  to  the  co-tenant  that  an  adverse  possession 
and  an  actual  disseisin  are  intended  to  be  asserted  against  him.     Id. 

7.  Jury  will  be  Warranted  in  Finding  Actual  Ouster  of  Tenant  bt 

his  Co-tenant,  where  the  latter  takes  possession  of  the  land  and  openly 
and  notoriously  exercises  acts  of  exclusive  ownership  for  a  series  of 
years,  as  by  removing  the  soil,  quarrying  and  selling  rock,  and  by  such 
acts  as  amount  to  the  destruction  of  the  thing  itself,  taking  all  the  rents 
and  profits  without  account,  and  by  other  acts  which  exclude  the  idea  of 
his  claiming  as  a  co-tenant.  Id, 
t.  As  TO  Ouster  of  Co-tenant,  Jubt  must  Determine  whether  En- 
DENOE  IS  Sufficient  to  overcome  presumption  in  favor  of  a  tenancy  in 
common.  Under  evidence  tending  strongly  to  show  an  actual  ouster,  the 
jury  is  not  bound  to  find,  nor  should  the  court  instruct  them  to  find, 
such  ouster.    Id, 
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H  OomKntuonvi  Ousnm.— Konoioir  Ouwat^TO  Oo-vnriimiAT bs  Ooh- 
*'  smtuonviy  l^  such  open  and  notorious  acti  of  oiufcory  ^  raoh  an  awor' 

tioii  of  a  daim  to  the  ezdnaiTe  posaesBion  of  the  whole  land  as  in  kw 
will  impart  notioe  to  the  oo-tenant  of  an  adTerae  and  ezehube  daim  of 
>-  title.    Id, 

c.  lOl  Pabtition  Bbodbb  aitd  Answer  in  BjBorMEirr  ab  Bvibxngb  ow  Ouamu 

'— Jnry,  in  determining  whether  tenant  has  been  aetnally  ousted  by  his 

oo-tenant,  may  oonsider  the  effect  of  a  partition  reoord  against  the  plain* 

i.  fatt,  and  the  answer  in  a  prior  ejectment  soit^  merdy  as  a  part  of  tho 

:  facts  and  droomstanoes  on  which  they  may  infer  or  presome  an  aotoal 

ouster,  or  the  oontiaiy.    2d, 
U.  All  TgasAsra  in  Common  mat  Unitb  in  Qnb  Aoiidn  for  the  possession  of 
B  the  oonmion  property.    And  one  tenant  may  sue  for  his  undivided  por^ 

I.  turn.    Bat  whether  more  than  one  and  less  than  all  can  unite  in  snoh 

afltian,  quare,    SulUon  M.  Co,  v.  CrtxauB  Gold  etc  M.  Co.,  526. 
It  TaoYMSL  WILL  Ln  bt  One  Co-tenant  aoainbt  Another  where  the  lat- 
ter»  being  bound  by  contract  to  ddiver  and  divide  the  joint  property  at  a 
I  oartain  place,  appropriates  it  to  his  ezdnsive  use  under  a  claim  of  ex- 

flbuive  rights  and  under  drcumstanoes  which  render  a  division  and  de- 
fifwy  in  the  manner  agreed  praotically  impossible.    R^plev  ▼.  Arm,  262. 

See  PoflHEFUffoiff. 

CREDnOBS'  BILLS. 

I.  ORSDiiOBli  Bill  to  Set  aside  Fraudttlent  Contetanoe  by  a  debtor  will 
not  lie  until  judgment  has  been  obtained  against  the  debtor.  Ma$aey  v. 
Gbrftm,  287. 

%  Creditor's  Bill  to  Subject  Bquitable  Assets,  or  choses  in  action,  to  the 
payment  of  a  debt,  wiU  not  lie  until  the  creditor  has  obtained  a  judg- 
ment at  Irw  upon  the  debt,  and  execution  thereon  is  returned  mdla  hcmu 
Fofser  v.  Hendemmt  861. 

cbdonal  law. 

1^  LonsRT.  — Where  the  proprietors  of  a  public  exhibition  advertised  to  give 
away  at  their  performamA  a  large  number  of  valuable  presents  to  the 
speotatora,  the  proprietor  to  appear  upon  the  stage  and  call  out  num- 
bers at  random,  and  the  person  holding  the  ticket  which  corresponded 
with  it  to  be  given  any  of  the  prises  which  the  proprietor  might  select, 
this  constitutes  a  lottery  within  the  meaning  of  the  statute;  and  it  is  not 
relieved  of  that  character  by  the  fact  that  the  proprietor  reserves  the 
right  to  refuse  to  make  any  distribution  at  all,  or  to  refuse  to  give  a  pres- 
ent to  a  person  whose  personal  appearance  did  not  suit  him.  State  v. 
Shorta  and  THljiey,  668. 

CoNSPiBAOT.  —  It  is  an  indictable  oonspiracy  for  a  number  of  employees  to 
combine  together  to  compel  their  employer  to  discharge  certain  of  their 
fellow- workmen  upon  pain  of  their  quitting  his  employment  in  a  body 
and  by  a  simultaneous  act.     State  v.  Donaldson,  649. 

CoNSPiRAcnr.  —  Conspiracy  to  defraud  others  of  their  property  may  in  itsdf 
constitute  an  indictable  offense,  though  the  act  done  or  proposed  to  be 
done  in  pursuance  of  the  conspiracy  is  not  in  itself  indictable;  the  pur- 
pose designed  to  be  accomplished  becomes  punitive  soldy  from  the  faol 
of  the  existence  of  a  confederacy  to  effect  such  purpoae.    Id, 
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4.  OONSFIRACT.  — A  oombiiwtion  will  beoome  an  indictable  coaspimcy  when* 
evor  the  end  proposed  or  the  means  to  be  employed  are  of  a  highljr 
oriminal  character;  or  where  they  are  each  as  indicate  great  malice  in 
the  confederates;  or  where  deceit  is  to  be  naed,  the  object  in  view  being 
unlawful;  or  where  the  confederacy,  having  no  lawfol  aim,  tenda  ainiply 
to  the  oppression  of  individuals.     Id, 

See  EviBKNCs;  6^  7. 

OUBTESY. 

I.  TiNAifOT  BT  CuBTBST  KxiBTS  Only  where  there  is  a  maxriage^  birth  of  isane^ 
death  of  the  wife,  and  a  seisin^  either  actual  or  constructive,  by  the  wife 
during  coverture.  The  right  of  possession  of  uncultivated  land  draws  to 
it  the  possession,  if  the  land  is  not  held  adversely,  and  is  a  sufficient 
seisin  to  support  the  right  of  curtesy.  Land  held  by  a  tenant  at  sofier- 
ance,  or  for  years,  or  of  any  estate  less  than  freehold,  is  deemed  in  tbm 
possession  of  the  wife  as  reversioner.     Afalone  v.  AfcLaurin,  320. 

t,  Wmi  HAS  No  Seisin  of  Remaindxr  in  Fki,  Expectant  upon  Loa 
EsTATB,  if  she  dies  before  the  determiuation  of  the  life  estate^  and  there 
can  be  no  tenancy  by  the  curtesy  of  such  remainder  or  revendon.    Id, 

DAMAGES. 

1.  Damaqib  to  bb  Rboovkrablb  must  be  Katubal  and  Pboxdcaib  Oqhsb- 

QiTBNOB  of  the  act  complained  of.     Clark  v.  Paeffie  BaUroad,  458. 

2.  Measubb  07  Damaob  lOB  Injury  to  Profkbtt  is  not  Always  Sum.ov 

Monet  which  it  would  take  to  repair  the  injury,  or  to  restore  the  prop- 
erty to  the  condition  it  occupied  before  the  injury.  In  those  oases  where 
the  cost  of  restoring  it  to  its  original  condition  will  exceed  its  actoal 
value,  the  value  of  the  property,  and  not  the  cost  of  removing  the  in- 
jury, will  be  the  proper  measure  of  damage.  Harvey  v.  Sides  Silver  Mtth 
hig  Co,,  510. 
8.  Mbasuke  of  Damages  in  Tbovbb  is  Valub  ob  Fbofxbty  at  Tdce  of 
CoNVBBSiON,  with  interest  from  that  time,  unless  there  are  special  cir- 
cumstances which  require  a  different  measure  of  damages  to  be  applied. 
Ripley  v.  Demfo,  262. 

4.  Spboial  Damages  cannot  be  recovered  for  negligence  without  proof  of 

special  injury  or  wrong.    Southern  R.  R.  Co.  v.  Kendridt,  332. 

5.  Nominal  Damages  may  be  recovered  without  proof  of  special  damagea 

when  negligence  is  shown  to  the  wrong  of  plaintiff.     Id, 

6.  Exemplaby  Damages  abb  in  Discretion  of  Juby  in  Cases  of  Pebsonal 

Wrong,  and  should  not  be  awarded  merely  for  a  disregard  of  publio 
duty,  unless  the  circumstances  of  the  case  appear  to  the  jury  to  justi^ 
or  require  such  damages;  when  the  neglect  is  unattended  with  circum* 
stances  of  insult,  injury,  or  suffering  caused  to  plaintiff,  vindictive 
damages  should  not  be  allowed.  The  existence  and  weight  of  such  cir- 
cumstances must  be  determiued  by  the  jury,  if  there  is  any  evidence 
tending  to  show  them.    Id. 

7.  Jury  may  Consider  Sex  of  Party  Injured,  and  the  circumstances  of 

peril  and  suffering  undergone,  in  estimating  damages.  They  may  also 
consider  the  state,  degree,  quality,  trade,  or  piofession  of  either  party.  Id, 

8.  Jury  may  Consider  Pbouniary  Means  of  Defendant  in  adjusting  the 

punishment,  provided  they  think  the  facts  proven  render  it  proper  to  in< 
flict  vindictive  damages  for  a  disregard  of  public  duty.     Id, 
See  Attaohmbnt;  Common  Carribbs;  Slandeb.  i. 
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DEDICATION. 

I.  PtAT  or  VnxAoi  on  Which  BiiOok  is  Martckp  "Pubuo  Squabs,"  eze- 
oated,  acknowledged,  and  recorded  by  one  who  did  not  own  the  property 
at  the  timCy  can  have  no  effect  as  a  dedication  under  a  statate  providing 
lor  the  making,  acknowledging,  and  recording  of  town  plats  by  the  pro- 
prietors, even  though  he  afterwards  became  the  owner,  in  the  absence  of 
subsequent  circumstances  estopping  him  from  asserting  the  invalidity  of 
the  plat.    Lee  v.  Lake,  220. 

t«  MiBB  IkETTECTUAL  ATTBMFr  TO  EuSOT  StATDTOBT  DZDIGATION  CBXATI8 

No  Ebtofpsl  in  favor  of  the  public;  and  to  raise  such  estoppel^  it  must 
appear  that  some  act  was  done  by  the  public  subsequent  to  the  making 
of  the  plat,  and  in  reliance  upon  it,  which  would  render  it  unjust  for  the 
proprietors  afterwards  to  enforce  a  right  of  private  ownership.    Id, 

H  IhEDICATION  OANVOT  SB  MaDB  OUT  WITHOOT  GUBAB  IHTBHT  TO  DBDICATB 

on  the  part  of  the  proprietor^  and  an  aooeptanoe  of  tho  property  by  the 
public    Id, 

DEEDa 

L  Whbbb  Dbbd  has  bbbn  Bboobded,  and  Obantbb  hab  CknrvBTBD  Land 
as  owner  under  the  deed  with  the  concurrence  of  the  grantor,  this 
amounts  to  a  deliveiy,  though  the  deed  was  made  without  the  knowledge 
of  the  grantee,  and  was  never  actually  delivered  to  him.  Jaekton  v. 
Okvdand,  266. 

%  ABSBNGB  of  CoNSIDKBATION  IN  FaOT  IS  NOT  SUfflUUMT  WIIHOOT  FbAVB 

OB  Mdtakb  to  raise  a  resulting  trust  in  favor  of  a  grantor  who  has  con* 
veyed  by  fee-simple  deed  reciting  a  valuable  consideration.  So  held 
where  a  husband  and  wife,  being  about  to  separate^  conveyed  by  such 
deed  to  a  third  person  land  of  the  husband  in  order  to  avoid  questions 
of  dower.    Id, 

H  VOLXTNTABT  DbBD  PirBPOBTINO  TO  BB  VOB  BBNEflOIAXi  USB  OV  ObANTB% 

and  made  deliberately  and  without  mistake  or  contrivance,  is  binding 
upon  the  grantor  and  his  heirs,  and  can  be  avoided  only  by  creditors  and 
others  having  superior  equities  to  the  grantee.    Id, 

A»  CoMifON-LAW  Eulb  THAT  Fbowment  WITHOUT  Oonsidbbation,  andwhich 
declared  no  uses,  created  a  resulting  use  to  the  grantor  was  merely  tech- 
nical, and  not  applicable,  where  a  consideration,  though  nominal,  was 
recited,  or  beneficial  uses  in  favor  of  the  grantee  expressed.     Id, 

S.  In  Constbuino  Deed,  All  Priob  Negotiations  must  be  Taken  as 
Merged  in  that  instrument,  the  conclusive  presumption  being  that  the 
whole  engagement  of  the  parties,  and  the  extent  and  manner  of  it,  were 
reduced  to  writing.     Wdls  v.  Jackson  Inm  Mfg,  Co,,  575. 

ft.  Evidence  of  Actual  Intention  of  Parties  or  of  Sctbvetob  is  not  ad* 
missible  to  affect  the  construction  of  a  deed.     Id, 

7.  Quitclaim  Deed  from  Grantee  of  Tax  Collector  will  bb  Ck>LOB  of 
Title,  and  an  entry  under  it  will  give  the  grantee  possession  of  the 
whole  tract  described  in  it.     Id, 

ft.  Parol  Evidence  is  Admissible  in  Equitt  to  Show  that  Deed  Abso- 
lute ON  its  Face  was  in  fact  a  mortgage,  and  so  intended  by  the 
parties  thereto.     Ryan  v.  Dox,  696. 

iL  Execution  of  Deeds  need  not  bb  Pboved  where  they  are  offered  as  part 
of  a  chain  of  title,  and  it  appears  from  official  certificates  upon  them 
that  they  have  been  regularly  recorded.  WeUe  v.  Jadceon  Iron  Mfg,  Co,, 
67&. 
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10.  EzoEssiYS  DAMAQ18,  iiutaaoe  of  verdiot  set  adde  on  gronnd  of.     8cae$m 
▼.  Hanmbal  ttc  R.  B.  Co,^  382. 

8m  Advxbsi  Poaansioir,  1;  ATTACHKXirr,  7;  Bomnusnts; 

Marrtbt)  Woken,  3^  4 

DEMAND. 
8m  MiaoTiAALB  Inbtbumxhtb^  25b  26. 

DEPOSmONa 

1.  Oaptioh  of  Dkfositxon  must  Staxx  whethkb  OB  NOT  AiyrxBffli  Fi 

Objiotbd,  even  though  he  did  not  attend;  and  it  ia  not  miffioient  to 
state  that  he  attended  on  a  subsequent  day  to  which  the  caption  was  ad- 
journed, and  one  deposition  taken  and  did  not  object  WeLU  r.  Jackton 
Iron  Nfg,  Co,^  fSHfi. 

S.  Statbmbzit  that  All  Dspovkmts  bdt  Qui  Apfbabkd  on  CKBTAiir  Dat^ 
and  that  he  appeared  on  the  following  day,  and  that  each  separately 
and  serenlly  made  oath,  eto.,  shows  that  each  took  the  proper  oath.    Idm 

8.  It  is  SumcuNT  to  Show  Pxbson  TAznie  DKPOsmoH  io  katb 
AonMG  CknaaasiONXR  or  notary  poUio.    Id. 

DIVOBCK 

8m  MaBBIAOB  AND  DlV0BC& 

DOMICILE. 

1.  PKBSOVAL  PbOPBBTT  IB  QOYEBNXD  BT  LaW  OV  DoMIGILB  07  OWNBB 

ever  it  may  be  situated,  and  this  law  changes  with  his  change  of  domieila. 
Minor  v.  CaldweO,  390. 

2.  Cbabaotkb  of  Pbopbbtt,  as  Real  ob  Pebsonal,  is  to  be  Dbtbeminbb 

by  the  laws  of  the  state  into  which  it  is  removed.    Id. 

DOWER. 

1.  Widow  with  Sefabate   Estate  Equal  to  hbb  Shabb  of  Husbahd'e 

Ebtate  has  No  Dowxb  under  the  law  of  Mississippi.    Magm  ▼.  rinii^ 
322. 

2.  Right  of  Doweb  is  Inchoate,  and  not  Vested,  until  after  the  death  of 

the  husband,  leaving  a  surviving  wife.     Such  inchoate  right  is  a  mere 
possibility,  and  not  an  estate.    Id. 

%,  Constitutional  Law.  — Vested  Rights  abb  not  Imfaibed  bt  Chanob 
IN  Law  of  Doweb  during  the  lifetime  of  the  husband;  nor  by  a  change 
in  the  husband's  rights  to  such  choses  in  action  of  the  wife  as  have  not 
bMu  reduced  to  possession  during  coverture.     Id, 

4.  Right  of  Doweb  is  not  Founded  in  Contbact,  but  results  from  mar- 
riage as  a  legal  incident  thereto,  and  may  be  controlled  by  the  legish^ 
ture  as  a  subject-matter  of  public  policy.     /(/. 

A.  Inchoate  Right  of  Dower  in  Wife  is  Sufficient  Estate  to  EntttlB 
Hbb  to  Maintain  Bill  in  Equity  to  redeem  lands  from  a  mortgage 
in  which  she  had  joined  with  her  husband.  Davis  and  W\ft  v.  WdhtreJOL^ 
177. 

EJECTMENT. 

L  Kntbt  on  Land  bt  Plaintiff's  Grantor  Gives  Hih  Such  Seisin  as  te 
enable  him  to  maintain  a  writ  of  entry  against  a  defendant  who  shows 
no  evidence  of  title.      WelU  v.  Jaclson  Iron  M/g.  Co. ,  575. 
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I.  VThbbb  PsNDnro  Aotion  nr  l^icrMBNT  against  several  defendants  hold- 
ing distinct  parcels  of  property  plaintiff  sells  to  one  of  inch  defendants, 
the  latter  may  continue  the  suit  as  plaintiff  against  the  other  defend- 
ants. But  it  must  be  the  same  suit,  and  for  the  property  claimed  by  the 
first  plaintiff,  and  not  for' that  and  other  property  claimed  by  the  last 
plaintiff,  and  united  by  an  amended  complaint  to  that  originally  sued 
for.     BiOUan  Mining  Co,  v.  Crcemis  Gold  and  Silver  Minmg  Cb.,  526. 

t.  Mkrs  Naked  Trespasssb  cannot  Show  Outbtandino  Title  in  Eject- 
ment as  against  one  claiming  by  virtue  of  prior  possession;  but  such 
trespasser  can  show  that  the  plaintiff,  or  those  from  whom  ho  deriyes 
title,  has  parted  with  his  right  of  possession  by  conveyance,  or  lost  it  by 
abandonment.     MaUtU  ▼.  Unde  Sam  Oold  and  Silver  Mining  Co.,  48i. 

4.  Where  Judgment  is  Rbootered  won  Pabt  of  an  undivided  parcel  of  real 

property,  plaintiff  cannot  expel  the  defendants  from  the  possession  of  the 
wh^e  tract  if  they  have  quietly  submitted  to  a  common  or  joint  occu- 
pancy by  the  plaintiff  with  themselves.  BuHkm  M,  Co.  v.  CroBgus  OM 
Jf.  Co.,  626. 
i.  PujNniT  dUf NOT  Reoovxr  nor  be  put  in  poesewion  of  premises  not  d^ 
scribed  in  the  oomplaint^  judgment^  nor  ezeontioiL    Id. 

See  Go-TENANOT.  12. 

EMINENT  DOMAIN. 

1.  PRSROOATiyaB  ov  Taxation  and  op  Eminent  Domain  may  be  resorted  to 
by  the  legislature  for  the  purpose  of  reclaiming  a  vast  tract  of  land  and 
making  it  fit  for  habitation  and  use.     Tide  Water  Co,  v.  Coster,  634. 

5.  Whether  Enterprise  or  Scheme  or  Improvement  is  of  such  public 

utility  as  to  justify  a  resort  for  its  furtherance  to  the  exercise  of  the 
power  of  taxation  or  eminent  domain  is  for  the  legislature  to  decide. 
Primarily  the  judiciary  has  no  concern  in  such  matter.     Id, 

8.  Contract  for  Improvement  or  Land  authorized  by  the  legislature  is 
illegal  and  void,  unless  all  of  the  land-owners  assent,  if  the  compensation 
for  the  work  contracted  for  is  ma(.le  to  turn  in  any  degree  whatever  on 
the  future  value  of  the  land,  and  which  by  any  possibility  could  be  in 
evident  excess  of  the  real  cost  of  the  improvement.     Id, 

4.  In  Proceedings  to  Effecf  Public  Improvement,  the  assessment  of  ex- 
penses on  the  property  to  be  improved  must  not  exceed  the  value  of  the 
benefit  conferred  upon  the  land-ownor;  and  in  case  the  expense  of  im- 
provement does  exceed  the  benefits  conferred,  indenmification  to  the 
owner  of  the  laud  subjected  to  the  operation  of  the  law  must  be  made 
for  the  excess,  or  the  law  is  void.     Id, 

ft.  Cost  op  Public  Improvement  of  Land  under  legislative  action  may,  to  a 
certain  degree,  be  imposed  upon  the  parties  who,  iu  consequence  ojf  own- 
ing lands  in  the  >'icinity  of  such  improvement,  receive  a  peculiar  advan- 
tage. But  the  benefit  must  be  commensurate  to  the  burden,  and  in  the 
event  of  an  excess  of  expenses  imposed  over  benefits  received,  private 
property  is  yro  tanio  taken  for  pulJiic  use  without  compensation.     Id 

EQUITY. 

I.  Complainant  can  Recover  only  on  Case  Made  bt  hls  Bill;  and  he  is 

entitled  to  no  relief  on  equities  brought  into  the  case  only  by  subsequent 
pleadings  or  by  evidence.     Converse  v.  Blumrich^  230. 


816  Index. 

t.  Whkbx  Two  Pkr90N8  abi  Equally  Invogxitt,  aitd  0ns  is  Bouvd  to 

Know  and  act  apon  his  knowledge,  and  the  other  has  no  meaiia  of 
knowledge,  the  latter  will  not  be  compelled  to  bear  a  loea  for  the  pnr- 
poee  of  exonerating  the  former.     Stout  y.  Benoui,  466. 

iL   EqUTTT  will  TaKX   JlTRIBDICnON   TO   PREVENT  MULTIPUCTTT  OF  Sum. 

Where  a  pledgor's  bill  of  complaint  seeking  a  retam  of  pledged  stock 
also  prays  for  an  acooant  of  receipts  and  dividends,  eqoity  has  jorisdic- 
tion,  thoagfa  the  law  eonld  afford  a  remedy  by  asntmpmi  if  a  recovery  of 
the  receipts  and  dividends  were  soaght  alone,  pwticalarly  where  it 
would  require  a  multiplicity  of  suits  at  law  to  effect  the  reliel  asked  by 
the  bin.     Brymm  v.  Rayner^  69. 

4.  Creditob'b  Biobt  to  Maimhal  Sboubitixs  is  Absolute  against  Debtor 

Hdcself,  and  cannot  be  impaired  or  affected  by  the  sobeeqaent  intennm- 
tion  of  other  creditors.  Herbert  v.  Medianiea'  BuUding  and  Loan  Aam^ 
ciatkm,  601. 

6.  Equtft  op  Second  Mdrtoaosb  to  have  Sbcubitixs  Mabssalbii,  so  th«l 
the  debt  of  the  ffrst  mortgagee  shall  be  paid  primarily  oat  of  shares  of 
stock  assigned  to  the  first  mortgagee  as  collateral  security,  cannot  be  im- 
paired or  affected  by  the  subsequent  intervention  of  judgment,  crediton 
of  the  mortgagor  in  levying  upon  the  shares  of  stock.    Id. 

9r  Insebtion  Of  Prater  ior  Removal  of  Administratobs  in  Bill  filed  in 
aid  of  proceedings  at  law  to  remove  the  administrators  for  the  puipoeo 
of  having  a  receiver  take  charge  of  the  assets  pending  the  legal  proceed- 
ings, being  inconsistent  with  the  case  made  by  the  billy  cannot  chaog» 
the  ancillary  nature  of  the  suit.     Lewis  v.  Canqun,  24fi. 

Bee  Banks  and  BanunQv  1;  Creditors'  Bills;  Estopfsl;  Intirvt,  2; 

JuDQMSNTs;  Statute  oe  Frauds,  6,  ft. 

ESTATES. 

EnATE  so  Limited  that  It  mat  bt  Possibilitt  Extend  bbtond  Ldts  cm 
Lives  in  Beino  at  the  time  of  its  commencement,  and  twenty-one  yean 
and  a  fraction  of  a  year  (to  cover  the  period  of  gestation)  afterwards, 
during  which  time  the  property  would  be  withdrawn  from  the  market  or 
the  power  over  the  fee  suspended,  is  a  perpetuity,  and  void  as  against 
the  policy  of  the  law,  which  will  not  permit  property  to  be  Inaliimahie 
for  a  longer  period.    Barman  v.  Bamum,  88. 

See  Ourtest;  Dower. 

ESTATES  OF  DECEDENTS. 
SeeNEOonABLB  Instruments,  19s  Wills. 

ESTOPPEL. 

1.  To  €k>N8TiTUTE  EsTOFFEL  IN  Pais,  there  must  be  an  admissioii  Inoondstent 
with  the  clainf  set  up,  an  action  by  the  other  party  upon  such  admission, 
and  an  injury  to  him  by  allowing  the  admission  to  be  disproved.  New- 
man V.  Hookf  378.  • 

5.  Where  Partt  bt  Words  or  Acts  Induces  Another  to  Believe  in  the 

existence  of  a  certain  state  of  facts,  and  to  act  upon  that  belief  so  as  to 

alter  his  condition,  he  will  be  estopped  from  alleging  to  the  contrary 

against  the  party  who  has  thus  altered  his  condition.    CJtctUeau  v.  Ood- 

din,  462. 

Si-e  Dedication. 
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BVIDENCE. 

I.  Iv  Ktxdkkoi  IB  ADMiaaiBLs  fOB  Akt  PuBFoa  in  the  Inquiry  before  the 
Jury,  it  would  be  error  to  exclude  it  as  irrelevmnt  mnd  inadmianble  under 
the  general  exoeption.     Wilms  ▼.  White,  118. 

ft  Mabxbt  Ripobts  in  NiwsPAPXRa,  Such  as  Commmbgial  Wobld  Rblt 
UPON,  are  competent  aa  eyidence  of  state  of  markets.  Snch  reporti^ 
which  are  baaed  npon  a  general  aorrey  of  the  whole  market,  and  are 
eonstantly  reoeiTed  and  acted  upon  by  dealers,  are  far  more  satis^tory 
and  reliable  than  indindnal  entries,  or  indiyidnal  sales  or  inqniries.  Sis- 
mm  V.  Cletfektnd  etc  B.  R.  Co.,  262. 

H  OOUBT    WILL    TiJCB  JUDICIAL  NoTKIB  THAT   OlBTAZN  PXBflON  WAS  QOT« 

bbvob  of  the  state  at  a  certain  date,  and  of  the  genninsMSS  of  his  sig- 
natore.    Feflf  v.  /odbtm  Iron  Mfg.  Co.,  676. 

4b  TMrmoNT  kayino  but  Slight  Bbabino  upon  CtoNTBOLUDio  Btidbnob 
m  Oasb  may  be  properly  rejected  by  the  oourt    BiaU  ▼.  StofHiea^  606. 

i.  Answbbs  op  WiTNias  or  Wbttino,  undxb  Oath,  Madb  at  Pbbvioub  Sx- 
AiONATiON,  ABB  APMTiWTBT.B  AGAINST  him  in  a  subsequent  proooeding; 
although  not  signed  by  him,  and  with  the  understanding  that  they  were 
first  to  be  submitted  to  his  attorney  for  coirection  before  signing  and 
filing.    Lifnde  v.  JlicOregor,  183. 

iw  TBenMONT  OP  Witniss  that  Aoousxd  Oppbbbd  to  Pat  Hue  por  Assist- 
ANOB  in  defeating  criminal  prosecutions  pending  against  him  is  admissi- 
ble against  the  defendant,  if  the  language  used  by  him  can  be  fairly 
infetred  to  embrace  the  charge  upon  which  he  is  being  tried,  among 
other  cases  that  he  had  in  mind  at  the  time  he  uttered  it.  SicUe  y.  Staples, 
666. 

7.  Tkcqidnt  at  Pbbvious  Tbial  op  Witnbbb  Who  n  LiviNa,  and  within 
the  juriadictJop  of  the  court,  is  not  admissible  in  a  criminal  proceeding. 
Id. 

iee  AoBNOT,  8|  AuonoNS;  Bounbabibs;  Common  Oabbibrs,  20;  CoNSTrru- 
TIQVAL  Law,  16;  Dms,  6,  7,  8;  I>ipo6ITIon8;  Ldbl,  3;  Mistakb,  2; 
HumANCB;  Flbadino  and  Pbaotioi;  Statutb  op  Fbauds;  Wills. 

EXBOUTOBS  AKD  ADMHOSTBATOBS. 

1.  PUBOEAaB  B7  AdMINISTBATOB  AT  HIS  AUCTION   SaLB  OP  RbaLTT  OP  Db- 

OBAflXD  wiU  not  be  held  void  at  law  where  no  repayment  has  been  made 
or  tendered  of  the  purchase-money,  and  no  express  or  actual  fraud  is 
shown.  But  by  a  proper  proceeding  in  equity,  such  sales  will  always  be 
set  aride.     Teaekd  v.  LU^^field,  207. 

S.  Allowancb  bt  Phobatb  Coubt  op  Anothbb  Statb  op  Claim  op  Anghi- 
LABT  Administratob  thbbb,  resident  of  this  state,  which  allowanoe  was 
greater  than  the  assets  in  his  hands,  is  not  conclusive  upon  the  heirs 
here.    Ela  ▼.  Edwards,  174. 

t.  Bxbcutob  Who  Subs  in  his  Own  Kamb,  but  not  as  Bzboutob,  cannoi 
reooyer  on  a  note  payable  to  his  testator,  but  not  indorsed  by  him. 
Woodbury  v.  Woodbury,  655. 

See  Equitt,  4;  Wills. 

EXBcunoNa 

L  Whbb  Wbit  op  Ezboution  Ibsubd  to  CoBomai  bboauo  op  Vaoanot  n 
Oppiob  op  Shbbipp  is  turned  over  unexeeuted  to  the  new  sheriff  after 
Am.  Dxc.  Vol  XC— 68 
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he  has  been  appointed  and  has  qualified,  he  may  make  a  valid  levy  and 
nde  thereunder.  Carr  ▼.  Fouw,  470. 
%  AoT  EsTABUSHiK  Q  CouBT  OF  CoMKOH  Plbab  Of  GiTr  OF  Hakiiibal  re- 
qnired  transcript  of  justii^'s  judgment  to  be  filed  in  clerk's  office  both 
of  the  Marion  circuit  court  and  of  the  Hannilia]  court  of  common  pleaa 
before  it  should  become  a  lien,  and  before  an  ezeeutica  should  be  iasned 
thereon  by  the  clerk  of  the  latter  court.     Id, 

H  OlBTIFIOATB   OF   JUSITOK    OF    PXACB  THAT  EXBODTIOH  HAB  BBXN  IflSUKD 

upon  a  judgment  rendered  by  him,  and  has  been  returned  mtSa  bomOf 
is  not  admissible  in  evidence.  The  fact  must  appear  from  the  certified 
copy  of  the  execution  and  of  the  officer's  return  thereto.    Id. 

i.  Im  Osdbb  that  Shxbiff  mat  Pass  Title  to  Pebsonal  Pbofxbtt  by  a 
levy  and  sale  under  execution,  he  must  actually  seiae  the  property,  m» 
as  to  be  able  to  deliver  possession.    Newman  v.  JJooi^  378. 

i.  CIohbtable's  Salb  mat  bb  Collatkballt  Attaobbd  by  showing  that  the 
certificate  of  sale  falsely  states  the  particular  property  sold.  MeDamM 
V.  PretcoU  and  dark,  517. 

C  Offiokb  mat  Gbnbballt  Jxtbtdt  undbb  BxBOunoM  regular  on  its  &oe^ 
but  he  must  show  both  judgment  and  execution,  when  he  levies  on  prop- 
erty which  has  been  sold  by  defendant  in  execution,  so  as  to  make  the 
sale  good  as  between  him  and  his  vendee,  but  not  good  as  against  credi* 
tors,  as  where  there  has  been  a  homafidt  sale  but  no  delivery.    Id. 

7.  Rbottals  vs.  Shbbiff's  Dbeds  abb  Conglitsivb  as  between  the  parties  to 

them  and  those  claiming  under  them,  and  cannot  be  contradicted  by 
parol  evidence  showing  that  the  land  was  sold  under  a  diffMrent  judg- 
ment and  execution  than  those  recited  in  the  deed.  ZabriAS^  v.  Mtad^ 
642. 

8.  PuBOKASBB  AT  Shbbiff^s  Salb  OF  Bjbal  Pbopbbtt  under  executioii  gelt 

only  such  interest  as  the  judgment  debtor  poaseseed.  If  the  judgment 
debtor  has  nothing,  the  purchaser  gets  nothing,  and  the  sale  is  a  nnllx^. 
Id. 

EXSBCFTIOKa 

IdaULATUBB  HAB  PowBB  TO  Chahob  ExBMWiow  Lawb  aoooiding  to  iti* 
own  views  of  policy  and  humanity  so  as  to  afieot  the  remBdy  upon  tiriit- 
ing  oontraota,  but  not  to  the  extent  to  render  it  nngatocy  or  impiaoliea* 
Ue.    Stephamm  v.  OAome,  8S8. 

KXPERT8. 
See  WnaiBBaM^4  &. 

EX  POST  FACTO  LAWa 
See  CoNSTinniDHAL  Law. 

FIXTURES. 

1.  BiriLDixro  u  mot  Pabt  of  Rbaltt  whbn  Aobbbmbbt  ob  Equxcabui  Cdi* 
OTMaTAB 0B8  make  it  the  property  of  another  than  the  owner  of  the  realty. 
EamUn  v.  Parmmit,  284. 

S.  Tbovbr  Libs  for  Fdctubb  Removed  without  the  consent  of  the  owner  el 
the  land.  The  rights  of  the  owner  of  a  conditional  estate  in  the  premises 
as  mortgagee  or  otherwise  difiier  only  in  extent  from  those  of  the 
of  the  land,  and  will  be  protected  from  invasion.     Id. 
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FORGERY. 
See  NiooTiABLB  InaTBUimm^  8i» 

FRAUD. 

Ohb  Who  Obtaivs  Pbofkbtt  of  Anothsr  bt  MxAira  of  Vvraxn  Statb- 
MBNT^  though  in  ignorance  of  their  falsity,  must  be  held  responsible  as 
for  a  legal  fraud;  for  the  coort  must  look  at  the  e£fect  of  untrue  state* 
ments  upon  the  person  to  whom  they  are  made  rather  than  to  the  oor- 
mpt  motive  of  the  one  making  them.     Converse  v.  Blumrieh,  230. 

See  AOENOT,  2;  DSUM,  1-4;  FbaUDULXNT  Ck>NYBTANOBS. 

FRAUDULENT  CONVEYANCES. 

1.   DSXD   BT  OnB   IK   DSBT  TO  HIS  WiFB  AND  CHILDREN  FOB  NOMINAL  COV- 

8IDERATI0N  18  Fb4UPX7LEKT  and  void  as  to  subsequent  creditors,  where 
the  grantor  remains  in  possession  without  apparent  change  of  ownership^ 
and  oontinuee  in  business,  paying  past  indebtedness  by  obtaining  new 
credit,  and  contracting  new  debts  until  he  fails  in  business.  Savage  v. 
Murphy,  733. 

2.  It  IS  Fraud  fob  Ownbb  of  Pbofkbtt,  aftbb  AirEMPTiNa  to  Plagb  It 
BXTOND  RxACDS  OF  HIS  Cbxditobs,  to  try  to  obtain  a  new  credit  by 
means  of  continued  possesmon  and  apparent  ownership.    Id. 

t.  Tramsfkr  of  Ikdxbtkdhbss  is  not  Patment;  as  where  one  in  debt  trana- 
fers  his  property  to  his  wife  and  children,  but  remains  in  possesaon^ 
having  the  apparent  ownership  and  oontinuing  in  business;  the  fact  that 
he  paid  up  all  indebtedness  existing  at  the  time  of  the  transfer  by  means 
of  credit  obtained  afterward  is  only  a  transfer,  and  not  a  payment  of  the 
then  eristing  indebtedness.    Id. 

4,  Jitdoxknt  Crbditob  mat  Sbt  asidb  Fraudxtlbnt  Contbtanob  which  pre- 
vents the  legal  lien  of  the  judgment  from  operating  upon  the  property, 
without  the  return  of  execution  nulla  bona.  The  creditor  need  only  pro- 
ceed at  law  so  &r  as  to  obtain  a  complete  title,  and  a  judgment  which 
Mti  as  a  lien  upon  the  property  sought  to  be  charged  would  be  sufil- 
eient.     Vaaeer  v.  Hendenon,  351. 

&  Inbolvbnot  of  Co-judoment  Debtors  need  not  bb  Avebbbd  in  a  bill 
to  set  aside  a  fraudulent  oonveyance  of  one  insolvent  judgment  debtor, 
if  execotion  has  been  levied  upon  the  property  fraudulently  conveyed. 
To  justify  such  levy,  it  is  not  necessary  to  show  that  there  is  no  other 
property  which  cannot  be  levied  upon.  Though  property  fraudulently 
oonveyed  may  be  sold  under  execution  at  law,  yet  equity  will  not  require 
the  creditor  to  sell  a  doubtful  or  obstructed  title,  but  will  set  aside  the 
oonveyance,  and  remove  the  obstruction  to  a  fair  sale.    IcL 

iw  Vgluntart  CoNyxTANCE  IN  ViEW  OF  Qrantob's  Futitbb  Indkbtbdnessi 

and  with  an  intent  to  place  his  property  beyond  the  reach  of  his  credio 

tors,  is  irandulent  as  against  the  creditors,  and  will  be  set  aside.    Oramtr 

T.ie^or^SOi. 

See  Credttobs'  BtLLS. 

GARNISHMENT. 
See  Attaohmbnt. 

QUARDIAN  AND  WARD. 

Ovabdiah  bt  Imfbovidbmtlt  Investing  Ward's  Monbt  in  Non  ot 
Sinole  Pebson  renders  the  sureties  on  his  bond  liable  for  any  loss  thai 


820  Index. 

may  occur,  although  he  dies  and  the  borrower  becomes  admiiuBtrator  of 
his  estate,  and  in  settling  the  aoooont  of  his  intestate  as  goazdiaa  leionii 
the  note  as  assets  of  the  ward's  estate.    Rkhardmm  ▼.  Baifnton,  141. 

HiaHWAY& 

I.  Object  in  Hiohwat,  Such  as  Small  Pili  of  Gkayei^  wxrn  WmnB 
Travklkb  dobs  hot  Ck>MB  DT  OoNTAOT  or  collision,  and  which  is  nol 
shown  to  have  been  a  natural  encumbrance  or  obstruction  in  the  way  of 
travel,  is  not  to  be  deemed  a  defect  for  the  eole  reason  that  it  was  of  a 
nature  to  cause  a  horse  to  take  fright,  to  escape  from  his  dziver,  and  do 
damage.    Kingabmy  v.  Dedham,  191. 

S.  Failubb  to  Kebp  Public  Hiohwat  m  Rkpaib  Makes  Pabtt  Bovn  fo 
Repair  Liable  to  an  action  at  the  suit  of  any  one  who  sustains  speeial 
damage  from  want  of  such  repair.    Boffbuon  v.  Chamberiam,  713, 

t.  Cabal  is  Public  Hiohwat,  and  if  CtoNXRACioR  Bkflotxd  bt  State  to 
Keep  It  in  proper  condition  and  repair  neglects  his  duty,  tHieieby  aa 
individual  sustains  special  damage,  he  is  liable  to  an  action  at  the  soxt  of 
the  party  injured.    Id, 

HOMESTEADS. 

TtMUnao  Homestead  in  Bill  to  Redeem.  —Whore  plaintiff  «i«a'"»<**g  a 
homestead  interest  seeks  to  redeem,  and  alleges  in  his  bill  that  t^e  prein- 
ises  were  a  part  of  his  homestead  farm,  though  separated  from  his  dwell- 
ing by  lands  of  another,  and  that  he  acquired  an  estate  of  homestead  in 
the  premises  under  the  statute,  the  pleading  is  good.  Ikt9k  and  Wffh  ▼• 
WeOertU,  177. 

HUSBAND  AND  WIFE. 

L  Abtenuttial  Aobesmeht  whebsbt  Wife  Makes  otxb  to  hek  Husbaxd 

in  consideration  of  the  marriage  certain  of  her  lands  and  property,  on 
the  condition  that  if  he  shall  survive  her  he  will  pay  over  cerUin  soma 
and  property  to  the  child  or  children  which  she  may  leave,  and  if  she 
leave  more  than  one  child,  that  he  will  distribute  and  pay  over  such 
sums  and  property  among  all  said  children,  share  and  share  alikoi  is 
broad  enough  to  include  all  the  children  of  the  covenantee  or  eattd  qm 
inui,  whether  they  were  bom  before  said  marriage  and  were  the  issue  ol 
a  former  marriage,  or  were  bom  thereafter.    Mkhaei  v.  Moreif,  106. 

%  Mabbiaoe  is  Valuable  CtoNsiDEBATioN,  and  will  not  only  Sustain 
Covenants  in  favor  of  the  wife  and  the  issue  of  the  marriage,  but  also 
covenants  for  settlements  in  ibvor  of  children  of  a  former  marriage^  as  a 
moral  consideration.    Id, 

t.  Under  Contbaot  in  Ck>NSiDEBATiON  of  Mabbiaoe,  containing  covenants 
in  favor  of  issue  of  the  maniage,  the  children  are  regarded  as  pur- 
chasers; they  may  enforce  the  obligations  of  the  contracting  parties,  not- 
withstanding the  non-performaace  of  mutual  stipulations  on  the  other 
side,  unless  they  are  conditional  and  dependent  covenants.     Id, 

4b  Where  Wife  Mortqaoes  her  Separate  Estate  to  Raise  Monet  foe 
HER  Insolvent  Husband,  not  Knowing  Him  to  be  Such,  and  where 
he  fraudulently  and  with  intent  to  defraud  his  creditors,  and  coUusxvely 
with  the  mortgagee,  spends  large  sums  of  money  in  building  upon  and 
improving  his  wife's  land,  the  husband's  assignee  in  insolvency  cannot 
recover  from  her  for  sums  of  money  so  expended  within  the  amount  of 
the  mortgage,  but  can  recover  for  other  sums  expended,  and  which  in* 


Index.  821 

ereased  the  value  of  the  land,  but  only  to  the  extent  of  each  inorease. 

Lynde  v.  JlfcCfregor,  188. 
S.  DszD  or  Sepabatzon  Madb  bstwexn  Hxtsband  ahd  Wife  is  onlt  Valid 

when  made  through  the  agency  of  a  trustee  acting  for  the  wife,  and 

when  BO  made  is  binding  alone  upon  the  husband  and  trustee.   Stephenson 

▼.  Otbome,  358. 
iw  Husband  and  Wifb  should  Join  in  Writ  of  Bntbt  to  recover  posses* 

sion  of  land  which  was  conveyed  to  them  both  during  their  natural  lives. 

Wentwmihani  Wife  v.  Remkk,  673. 
7.  Wife's  Eabninos  dubing  Covebtubb  Belong  to  Husband,  and  he  caa« 

not  as  against  his  creditors  give  or  agree  to  give  them  to  her.    Cframer  v. 

B^ord^  694. 
H  Real  Bstatb  Pubohasbd  with  Wife's  Babhihos  dubing  Cotbbtubb  B» 

LONGS  TO  Husband^  and  is  subject  to  be  taken  for  his  debts.    Id, 

Am  OuBirasT;   Dowbe;   Fbaudulent   Gonvetanobb;   Mabbted   WoMEEf 

WlKNESSEB,   1,  2. 

INFANCY. 
See  GuABDiAN  and  Wabd. 

INSOLVENCY. 
Bee  Fbaudulent  Convetanoes,  6;  Negotiable  Instbuicbnt^  5. 

INSX7RANCE. 

L  Ihbubbd  does  not  Coice  to  his  Death  in  Known  Violation  of  Laws 
of  Land,  within  the  meaning  of  a  policy  of  life  insurance  containing  a 
olause  that  in  case  the  insured  should  die  in  the  known  violation  of  any 
law  of  the  state,  or  of  the  United  States,  or  of  any  government  where 
he  might  be,  the  policy  should  be  void,  where  he  is  killed  in  a  personal 
rencontre  while  acting  in  the  lawful  defense  of  his  person,  when  he  had 
reasonable  cause  to  apprehend  a  design  on  the  part  of  his  adversary  to 
do  him  a  great  personal  injury,  and  did  apprehend  immediate  danger  of 
such  design  being  accomplished.  If  he  had  killed  his  adversary  under 
sach  circumstances,  it  would  have  been  a  case  of  justifiable  homicide  lui- 
der  the  statute  of  Missouri,  and  not  a  violation  of  the  law.  Overton  v* 
Si,  Louie  Mutual  L,  Ins.  Co.,  455. 

%  Insubange  upon  Buildino  Govebs  It  as  Such,  and  not  the  materials 
composing  it.  And  the  insurer  is  not  liable  for  the  loss  where  the  build- 
ing falls  from  defect  of  construction  or  from  overloading,  and  the  ma* 
terials  are  subsequently  burned.     Ncuce  v.  Home  MtUual  Ine.  Co.,  394. 

t,  Mobtgaoob  of  Vessel  Sellino  h;s  Rimainino  Intebest,  and  stipulating 
with  the  purchaser  that  he,  the  seller,  will  pay  off  the  mortgage  if  he 
fails  to  comply  with  the  stipulation,  so  that  the  bargain  is  given  up  and 
the  title  reconveyed  to  him,  may  recover  on  a  policy  of  insurance  issued 
to  him  before  his  agreement  of  sale  for  a  loss  to  the  vessel  after  recon- 
veyance; and  this  whether  the  contract  be  construed  to  have  passed  title 
or  not.     Worthington  v.  Bearse,  152. 

4b  Insubance  Polict  upon  Qoods  will  not  be  Discharged  bt  Executort 
Contract  fob  Sale  thereof,  in  which  there  has  been  a  receipt  of  a 
portion  of  the  purchase-money,  if  the  title  to  the  goods  at  the  time  of 
the  loss  remains  in  the  person  insured;  and  his  right  to  recover  will  not 
be  limited  to  the  balance  of  purchase-money  remaining  due.  Boston  ete. 
Ice  Co.  V.  Royal  Ins.  Co.,  151. 
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A.  QiyBKAL  Agent  of  Insttkanob  Cohpant  mat  Waive  Ck>KDinoN  ia 
policy  that  until  actaal  payment  of  the  premium  the  insnrance  shall  not 
be  considered  as  binding;  and  delivery  of  the  policy  without  ezaotiag 
prepayment  of  the  premium  is  evidence  of  an  intention  to  give  credit. 
Bo^en  V.  WUUanuburg  a  I.  Co,,  787. 

INTEREST. 

1.  CoMTonHi)  IvTEBSST  18  MOT  Sanchoned  by  the  Nevada  act  "in  relation 
to  money  of  account  and  interest.'*    Cox  v.  SmUhf  476. 

ft   Ck>llTRA0T9  FOB  FuTUBB  CtoBCFOUMB  INTEREST  WILL  NOT  BE  BnIOEOED  DI 

Equitt,  nor,  it  seems,  at  law.    Id. 
9k  Note  Bears  Interest  aiter  Matubitt  at  Bate  Supulatid^  where  it 

provides  that  interest  shaU  continue  to  run  on  the  principal  sum  until 

paid.     Id, 
4b  Bond  in  Penal  Sum  dobs  not  Cabrt  Interest,  but  interest  on  such  sum 

may  be  added  by  way  of  damsges  for  the  detention  thereof,  after  it  ia 

the  duty  of  a  surety  to  pay  the  same.    Bank  <^  Brif^Uon  v.  Smithy  144b 

JUDGMENTS. 

L  Order  Afpointing  Bboeivbr  ib  in  Evibot  Final  Dboreb^  though  pur- 
porting to  be  interlocutory,  and  is  therefore  appealable  where  it  is  made 
upon  a  bill  filed  in  aid  of  proceedings  at  law  to  remove  administrators 
and  praying  the  appointment  of  a  receiver  to  take  charge  of  the  assets 
until  the  termination  of  the  proceedings  at  law.    Lewis  v.  Campan,  245. 

ft  DomsRENGE  BETWEEN  Interlocutort  AND  FiNAL  Dbobxes  IB  that  in  the 
former  some  further  steps  are  required  to  be  taken  to  enable  the  court  to 
adjudicate  and  settle  the  rights  of  the  parties,  while  under  a  final  decree 
the  party  obtains  his  rights  without  any  further  adjudicatioo  on  the 
merits,  either  by  the  direct  operation  of  the  decree  itsdi^  or  by  means  of 
proceedings  of  a  ministerial  character  in  execution  of  it.    Id, 

9k  Degree  to  be  Final  need  not  Dibposb  of  All  Meritb;  but  whenever 
the  court  finally  adjudicates  any  part  of  them,  altfaou^  the  practice  of 
making  separate  decrees  without  necessity  is  very  reprehensible,  yet  the 
partial  decree  is  neither  void  nor  interlocutory.    Id. 

i.  Partt  is  not  to  be  Debarred  from  ma  Bight  of  Appeal  from  Final 
Decree  merely  because  it  is  partial  and  prematurely  made.    Id. 

6.  Degrees  of  Probate  Courts,  within  the  authority  conferred  upon  them 

by  law,  are  conclusive  upon  the  courts  of  common  law,  and  cannot  be  re- 
versed by  writ  of  error  or  certiorari;  nor  can  they  be  set  aside  in  equity 
even  for  fraud;  but  they  may  be  revoked  or  repealed  for  good  cause,  as 
•for  fraud  or  mistake,  by  the  court  which  granted  them.  Waters  v.  Stick- 
ney,  122. 
A.  Mistake  in  Amount  for  WmoH  Judgment  should  be  Bendered  should 
be  corrected  by  motion  in  the  lower  court,  and  cannot  properly  be  raised 
on  appeal  for  the  first  time.  The  court,  however,  in  this  case  deemed  it 
their  duty  to  correct  the  error,  but  impoeed  appeal  costs  upon  appel- 
lant.    Howard  v.  Ridiards,  520. 

7.  Judgment  will  not  be  Set  aside  on  Appeal  for  errors  committed  at 

the  trial  which  it  appears  were  not  prejudicial  to  appeUaat.    MUekdi  y, 
Brovnberger,  650. 
ft  In  Action  in  One  Ck>UNTRT  for  Debt  Made  Payable  in  Anoihib,  tli* 
plaintiff  is  entitled  to  receive  the  full  sum  necessary  to  replace  the  miNwy 
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Ib  the  coaiiwry  where  it  ought  to  have  been  paid,  and  to  this  end  is  en- 
titled to  have  the  debt  dae  to  him  first  ascertained  at  the  par  of  exchange 
between  the  two  conntries,  and  then  to  have  the  rate  of  exchange  be- 
tween those  countries  added  to  or  subtracted  from  the  amount,  as  the 
case  may  require,  in  order  to  replace  the  money  in  fixe  country  where  it 
ought  to  be  paid.  Marburg  v.  Marburg,  88. 
f.  Whsbb  Fobxion  Monet  or  Dkbt  Dus  in  Such  Monet  is  Object  ov 
Suit,  its  value  should  be  computed  according  to  the  rate  of  exchange  at 
the  time  of  trial  or  judgment.     Id. 

10.  Debt  Merges  in  Judgment  Reooversd  upon  It,  in  Biaryland,  and  its 
specific  character  as  a  foreign  debt  is  thereby  lost;  the  judgment  pr^ 
Bumptively  ascertains  the  liability  of  the  debtor  according  to  the  law  ol 
the  contract,  and  by'  its  recorery  the  debt  becomes  a  domestic  debt  of 
record,  in  all  respects  subject  to  the  law  of  the  forum.    Id. 

11.  Bt  Express  Provibion  of  Statute  in  Mabtland,  Coubt  of  Afpbali 
has  no  power  to  reverse  a  judgment  upon  the  ground  that  it  is  entered  for 
a  larger  sum  than  is  claimed  in  the  declaration.    Id. 

IS.   SUIOCONS  MUST  BE  AfIIBMATITXLT  ShOWN  TO  KATX  BXEN  SeBYXD  UPON 

Defendant  within  TxBBnoBiAL  JuBiSDionoN  of  Jushgb  before  a 
judgment  by  default  founded  thereon  can  be  introdnoed  in  eyidenoe  te 
establish  ri^^ts  claimed  to  be  ao^pured  under  it.  MatttU  ▼.  Unck  Sam 
Mmmg  Co.,  484. 

It.  Judgment  upon  Plbadincni  for  plaintiff  easnot  be  sostaiDed  if  the  answer, 
qualified  by  an  oflbr  of  proof  upon  the  trial,  sets  up  a  delense.  Lafmhet' 
ton  ▼.  Wmdomt  301. 

See  Bona  Fidb  PuBGHinEBS;  Fbaudulknt  Ck>NYBTAHiai8^  4  6;  Jubudixv 

HON. 

JUDICIAL  NOnOB. 
See  ByiDBNOB,  8. 

JUBISDIOnON. 

L  Faoib  Necobhabt  to  Confeb  Jubisdiotion  kuet  bi  Afrbmatitelt 
Shown  where  any  rights  are  daimed  under  or  by  virtue  of  the  judgment 
of  a  court  of  special  and  limited  jurisdiction.  MaUtU  v.  UncU  Sam  CMd 
and  saver  Mkdng  Co.,  484. 

ft  Kg  Presumption  is  Made  in  Favob  of  the  jurisdiction  of  justices'  courts» 
or  courts  of  inferior  jurisdiction.     McDonald  v.  PrtaooU  and  Clark,  617. 

t.  Mere  Recital  in  Justice's  Judgment  that  summons  was  duly  served  is 
not  sufficient  to  establish  jurisdiction,  and  in  such  case  the  party  claim- 
ing under  the  judgment  must  produce  the  summons  and  return  thereon, 
together  with  the  transcript  of  the  justice's  docket^  to  show  jurisdio- 

tion.    Id. 

See  Judgments. 

JURY  AND  JURORS. 

1.  Traverse  Jubob  ib  not  Competent  Witnbss  to  Pboyb  misbehaTior  in 

the  jury.    Sawyer  v.  Hannibal  eU.  R.  R.  Co.,  382. 
S.  Amount  of  Verdict  is  Impboperlt  Made  up  where  each  juror  names  a 

certain  sum,  and  the  aggregate  61  the  sums  specified  is  divided  by  the 

number  of  the  jury.    Id. 

See  Contemptb^  %  Zi  Libel;  Pleading  and  PBAoncBi  Quannm  of  Law 

AND  Facie. 
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justices  of  peagk 

See  JuBiSDionoN,  2»  8. 

LANDLORD  AKD  TENANT. 
8e«  Vbkdob  AMD  Vendor  1,  A. 

UBELb 

L  To  RiooTiB  IN  AonoN  or  Libkl  whbkb  CoiacuinoAXioir  m  FkiviLma^ 
the  plaintiff  nnuit  prore  affirmatively  not  only  the  fdaehood  of  the  ooni* 
nmnioation,  bat  that  it  was  published  with  ezpren  malioe.  Mdwardi  t« 
Chauidier,  2^. 

%  Truth  of  CtoMMUMiOATioN  in  Aohon  of  Libkl  is  Mbbblt  CkkNTBAiiionov 
OF  EssKMTiAL  Pabt  of  plaintiff*B  oaae  where  the  oomnumicatioa  ia  prir- 
fleged,  and  proof  thereof  may  therefore  be  introduoed  nsdar  the  ganei«l 
iaaae  without  reaort  to  a  apecdal  plea  or  notice.    Id, 

H  PLAnniv  n  not  Bound  to  Pbovb  Faiatt  or  Ldbl  Cbabobd  if  it  if 
not  privileged;  and  the  jostifioation  of  it  aa  true  ia  thnefoce  not  m 
denial  of  anything  inonmbent  upon  the  plaintiff  to  prove^  ia  atriotiy  ia 
amdanoe,  and  moat  be  pleaded  or  notioed  apedally.    Id. 

C  It  IB  FOB  JuBT  TO  Ditbbminb  whxthxb,  nr  Aoiion  of  Lebil^ 
MINT  18  Ohabokd  by  a  letter  which,  after  aomiiiing  the 
tiooa  aota,  and  with  charging  larger  than  the  nsnal  ratea,  onntained  tli* 
foUowing  langnage:  "It  i»  wondered  at  how  he  can  live  in  more  thaa 
ordinary  style,  aa  he  does,  while  having  merely  the  honorable  reoeipti  of 
hia  agency  to  live  npon."  And  an  instmotion  that  if  such  waa  theiria* 
ference  from  the  language  in  the  letter  they  would  be  wimnted  in 
drawing  it^  ia  not  erroneona  aa  tinnding  to  mlalead  them  into  ■"jy"'^  11 
to  be  aa  obligatory  inference.    Id, 

LIOENSES. 
See  CtomrfiTUTiONAL  Law»  10-14 

UQUOB& 
See  OoNBHTunoNAL  Law»  78l 

LOTTEBIESL 
See  Obdonal  Law,  1. 

MAUGIOUS  FROSBCUnON. 
See  GoBFOBAnoNS,  0. 

MARKET  REPORTS. 

See  EviDBNOB.  S. 

MARRIAGE  AND  DIVORCE. 

I.  MaBBIAOB  U  NOT  Ck>NTBA0r,  WITHIN  MBANINQ  OF  OOtMBTlTUTIUH,  wUch 

prohibits  the  passage  of  laws  impairing  the  obligation  of  contracts;  but 
is  an  institution  of  the  state,  founded  on  reasons  of  pubUc  policy. 
Magee  v.  Touiig,  322. 
%  In  AcnoN  fob  Divobob  on  Gbound  of  Adultsbt,  where  the  defense  ael 
up  is  the  counter-charge  of  adultery,  the  facts  constituting  such  deiaaw 
nmst  be  fully  and  plainly  set  forth  in  the  answer.    J<mm  r,  Jom§f  007. 
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B.  Ih  AonoN  lOB  Ditobcb  on  Gbouhd  ov  Adxtltxet,  the  court  cannot  enter- 
tain any  matter  not  properly  put  in  iasne,  on  the  ground  that  pnblio 
policy  and  pnblio  morals  require  it.     Id. 

4.  Act  or  Adultery  Oommittkd  bt  Husband,  and  forgiven  for  yearsi  dionld 
not  be  held  to  compel  him  to  submit  without  redress  to  the  faithlew- 
neas  and  unrestrained  profligacy  of  his  wife.    Id. 

ft.  Whxrb  Party  Ck>iiMnTiNO  Adultery  is  received  back  and  forgiven^  the 
marriage  contract  is  renewed,  and  begins  as  rea  integrck^  and  it  is  for  the 
party,  and  not  the  courts  to  forgive  a  new  offense  of  li^  eharaoter.    Id, 

MARRIED  WOMEN. 

1.  Married  Woman,  as  General  Rule,  can  Make  No  Contbaot,  and  ex- 
oeptions  to  the  rule  must  be  created  by  positive  law.  She  cannot  re- 
lease or  convey  her  claams  on  her  husband's  estate  in  oonsideration  of 
a  separation^  nor  bind  herself  by  the  covenants  of  her  trostee  in  a  deed 
of  separation.    Stephenwn  v.  OAome^  358. 

fL  Where  Married  Woman  Bouobt  Abtioles  ior  Family  Use  from  tim* 
te  time,  paying  for  them  partly  with  her  own  earnings  and  partly  with 
money  furnished  by  her  husband,  and  not  discriminating  or  separating 
part  of  the  property  as  her  own  from  the  rest,  and  there  being  nothing 
in  the  articles  themselves  te  indicate  that  they  were  for  her  personal  and 
exclusive  use,  it  would  be  prima  faae  evidence  th*t  she  did  not  claim  or 
have  any  separate  title  or  exclusive  right  in  any  portion  of  tiiem.  KeOf 
V.  Dreuf,  138. 

&  Basis  or  Common-law  Disability  ov  Married  Women  rsste  upon  the 
peculiar  disqualifications  and  burdens  of  the  wife,  and  not  upon  any 
essential  element  of  coverture;  and  therefore  the  removal  of  these  dis- 
qualifications removes  all  the  reasons  which  ever  required  the  interven- 
tion of  equitable  truste  in  the  case  of  grants  between  husband  and  wife. 
BunUno  v.  Ampersef  225. 

4.  Husband  may  Convey  Land  to  Wite  DnuBcrrLY  without  Intbrventiov 
OT  Trustee  where  the  stetutes  give  power  te  a  married  woman  te  enjoy^ 
contract,  sell,  transfer,  mortgage,  convey,  devise,  or  bequeath  her  prop- 
erty in  the  same  manner  and  with  the  like  effect  as  if  she  were  unmar* 
zied.    Id. 

See  Dower:  Husband  and  Wde;  WrcNESSBS,  1. 

MARSHAUNG  SECURITIES. 
See  Bona  Fide  Purchasers:  Equity.  6, 8. 

MASTER  AND  SERVANT. 

L  Fellow-servant,  Injury  through  Act  or.  Who  T<table.  — Servant^  on 
entering  master's  service,  assumes  all  the  risks  of  that  service  which  the 
master,  exercising  due  care,  cannot  control,  including  negligence  of  fel- 
low-servants. But  master  is  bound  to  exercise  ordinary  care  in  provid- 
ing suiteble  machinery  and  proper  servante  to  carry  on  his  business,  and 
is  liable  to  other  servants  for  his  neglect  so  to  da  Oilman  v.  Ecuiem  B. 
R.  Co.,  210. 

fL  Fellow-servants.  —  If  master  knows,  or  by  the  exercise  of  due  care  might 
h*ve  known,  that  servante  employed  by  him  are  incompetent,  either  al 
the  time  of  employing  them  or  at  any  subsequent  time  while  they  are  in 
his  employ,  he  is  liable  for  their  incompetence  causing  damage  to  their 
fellow-servants.    Id. 
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B.  Fellow-servahts,  LiABiLnT  OF  Ehplotxb  vob  Acts  of.  — Where  a  flag- 
man employed  by  a  railroad  company  is  an  habitnal  drunkard,  and  ia 
nsoally  employed  to  manage  a  switch,  and  where  the  fact  of  his  drunk- 
enness is  known  to  the  officers  of  the  company,  or  by  due  care  might 
have  been  known  to  them,  and  he,  while  intoxicated,  misplaces  a  switch 
whereby  another  employed  by  the  railroad  company  is  injured,  the  com- 
pany is  liable,  although  it  was  the  duty  of  another  person  to  manage  the 
switch,  and  although  a  proper  local  agent  is  employed  to  superintend 
the  employees  of  the  company,  and  due  care  was  exercised  in  the  selec- 
tion of  the  flagman  when  he  was  first  employed.    Id, 

4.  Eyidknce.  — Where  Plaintiff  was  Injured  through  Alleged  Intem- 
perance OF  Switchman  in  Defendants'  Emflot,  and  it  is  claimed  that 
he  is  habitually  intemperate,  evidence  that  that  is  his  general  reputation 
is  admissible  to  show  that  the  defendants,  if  they  used  due  care,  might 
have  known  that  he  was  habitually  intemperate,  and  tfaeselGre  aa  «n- 
■nitable  servant  to  be  employed  by  them.     Id. 

See  Negligbnob. 

MINES  AND  MINING. 

1.  Mnmro  Laws  of  Ddtbiot  where  Mors  m  Looatbd  will  Ootken  in 
the  location  and  working  of  mines;  and  when  such  laws  directly  point  out 
how  mining  claims  must  be  located,  and  how  the  possession  once  acquired 
is  to  be  maintained,  that  course  must  be  strictly  pursued.  MaUett  v.  Un^ 
ele  Sam  Gold  and  Silver  Mining  Co.,  484. 

fL  Title  Presumed  bt  Courts  in  First  Apfrofbiator  of  Mining  Claim 
can  only  be  a  title  subject  to  the  conditions  imposed  by  the  mining  lawa 
and  customs  under  and  by  virtue  of  which  it  was  acquired.    Id. 

t.   MiNBR  liOOATINO  ClAIM,  It  SeEBCB,  WOULD  flOLD  ONLY  BT  ACTUAL  OOCV- 

PANOT,  and  by  such  work  for  the  development  of  the  mine  as  would 
under  all  the  circumstanoee  be  deemed  reasonable,  and  his  right  of  pos- 
session would  only  be  continued  by  occupancy  and  use,  where  there  is  an 
absence  of  mining  laws,  and  where  the  miner's  right  rests  solely  upon  his 
possession.    Id, 

4.  Where  Miner  has  Surface  Location,  together  with  a  lode  f  oUowing  its 
dips,  spurs,  and  angles,  he  is  entitled  to  the  surface  and  the  lode  where- 
ever  it  may  go,  so  far  at  least  as  it  may  extend  under  the  public  land. 
BaUhn  if.  Go,  v.  CrouuB  CMd  M,  Co,,  526. 

6.  Where  Miner  Locates  Ledge  without  any  suilaoe  location,  he  is  only 
entitled  to  the  ledge.     Id, 

6.  Where  Miner  Locates  Ledge  the  outlines  of  which  are  visible  on  the 

surface,  he  is  entitled  to  the  surface.     Id, 

7.  Where  Blind  Ledge  Several  Hundred  Feet  below  Surface  is  lo- 

cated without  any  surface  location,  the  locator  is  not  entitled  to  any 
surface.     Id, 

8.  Miner  mat  Follow  his  Lode  wherever  it  may  go,  even  though  it  runs 

under  public  lands  which  were  in  the  occupancy  of  another  before  the 
mine  was  located,  but  the  latter  ia  entitled  to  protection  in  the  use  of 
his  surface  location.    Id, 

9.  Common-law  Doctrine  that  Bight  to  Surface  of  Earth  gives  a  right 

to  all  beneath  and  above  that  surface  has  but  a  limited  appli<»tion  to 
the  rights  of  miners  and  others  using  the  public  lands  of  Nevadia.  The 
well-established  customs  of  miners  to  locate  veins  of  mineral,  claiming 
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to  follow  them  with  all  their  dips,  spurs,  and  angles,  without  reference 
to  the  occupancy  of  the  surface,  has  compelled  a  departure  from  com- 
mondaw  rules.  Id. 
10.  Jttdomsnt  for  Blind  Ledob  or  Lode  situated  several  hundred  feet 
below  the  surface  of  the  soil,  and  with  no  surface  location,  does  not 
entitle  plaintiff  to  recover  hoisting-works  situated  on  the  land  of  an- 
other, and  erected  to  hoist  ore  from  the  ledge  or  lode  recovered.     Id, 

MISTAKE. 

1.  Mjbtaxe  A8  to.Lbgal  Bfvbct  of  AoRSBMBirr  by  defendant  will  not  re- 

lieve him,  unless  led  into  it  by  fraud  or  representations  of  complainant. 
HawraUy  v.   Warren,  613. 

2.  Parol  Evidekce  la  Admissiblb  to  Show  that  Signatures  to  Bond 

WERE  MiSFLACED  by  mistake,  and  that  the  party  who  pigned  in  the 
place  marked  for  witnesses  really  signed  as  surety,  and  that  the  other 
party,  who  signed  in  the  plaoe  marked  for  sureties,  signed  as  a  witness 
only.    Bichardson  v.  Boynton,  141.  • 

See  JuDOMENTS,  6. 
MOBTQAGES 

L  HOBTGAOX  >OB  BALANCE  OF  PUBOHASX  PRICl  IS  VOID  AND  NOT  ENFORCE- 
ABLE where  it  is  executed  to  an  assignee  of  the  mortgagor's  vendor  upon 
a  resale  of  the  land  made  to  the  mortgagor  by  the  assignee,  who  by  his 
acts  and  statements  indnoed  the  fnll  belief  in  the  mortgagor,  who  was 
not  chargeable  with  notice  of  the  fact»  that  his  nghta  were  paramount  to 
any  which  the  mortgagor  ooold  claim  onder  the  original  contract  of  sale, 
and  that  he  had  done  nothing  to  recognize  or  make  himself  responsible 
for  the  original  contract  of  sale,  which  was  untrue;  and  this  arrange- 
ment of  resale  and  mortgage,  made  under  such  circumstances  of  fraud, 
cannot  be  regarded  as  a  compromise  of  conflicting  claims.  Converse  v 
Blumrich,  230. 

fl:  MoRTOAOB  Lien  upon  House  Removed  from  Mortgaged  Lot  without 
the  consent  of  the  mortgagee  continues  upon  the  house  as  to  all  who 
have  notice,  but  cannot  attach  to  the  lot  to  which  it  is  removed.  •  Such 
house  will  be  ordered  sold  in  case  the  proceeds  of  the  mortgaged  lot  are 
insufficient;  but  not  otherwise.    Hamlm  v.  Paraons,  284. 

t.  Mortgage  is  Distinguished  from  Conditional  Sale  by  the  right  of  re- 
demption after  the  time  limited  for  payment  until  barred  by  limitation. 
A  conditional  sale  becomes  absolute  if  the  condition  is  nut  strictly  per- 
formed within  the  time  limited.     WecUhersly  v.  WeaUversly,  344. 

4.  Intention  of  Parties  at  Time  of  Contract  (Governs  in  determining 

whether  a  transaction  is  a  mortgage  or  a  conditional  sale.  If  then  in- 
tended as  a  mortgage,  or  security  for  a  debt,  it  will  remain  such  always, 
and  the  parties  cannot  agree  that  it  shall  be  irredeemable.  Such  stipu- 
lation will  not  be  enforoed  in  equity,  though  made  a  part  of  the  contract 
of  security.    Id, 

5.  If  Relation  of  Debtor  and  Creditor  Subsists,  the  transaction  is  a  mort- 

gage, and  not  a  conditional  sale.    If  no  debt  exists,  or  if  it  is  extinguished, 
and  the  grantor  has  the  privilege  of  refunding  to  obtain  a  reconveyance, 
it  is  a  conditional  sale.     Id. 
i.  Bill  of  Sale  Given  to  Secure  Indorsee,  accompanied  by  a  separate  writ 
ten  agreement  that  the  property  shall  belong  to  the  indorser  if  he  id  com- 
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polled  to  pay  the  note  indorsed,  is  a  mortgage,  and  not  a  conditional  aaim, 
A  subsequent  verbal  chaBge  in  the  agreement,  whereby  the  money  ic 
directly  advanced  under  a  promise  of  repayment,  will  not  alter  the  nature 
of  the  transaction.  Id. 
7.  Third  Mortoagex'b  Tttlx  Becomes  Aksolute,  akd  Second  MoRTaAGB 
IS  Cut  out,  by  a  purchase  at  a  foreclosure  sale  under  the  first  mortgage, 
and  obtaining  a  sheriffs  deed  thereunder.  It  would  be  the  same  thing 
if  prior  to  the  sale  under  the  first  mortgage  the  third  mortgagee  obtained 
the  legal  title.     Cfibaon  r.  Chedk,  503. 

5.  Mortgagor's  Agrkxmsmt  to  Pat  Ck)UNSRL  Fee  if  Suit  is  Brought  will 

BE  Eniorged,  if  reasonable,  by  a  court  of  equity;  and  that  will  be 
deemed  reasonable  for  which  the  parties  themselves  have  contracted,  if 
it  is  not  BO  extravagant  as  to  show  that  it  was  intended  as  a  penalty  to 
be  held  in  terrorem  over  the  mortgagor.     Cox  v.  Smithy  476. 

9.  Whatever  Other  Bjorts  Cdmflaxnaiit  mat  have  cankot  be  Envobged 
in  suit  brought  for  the  sole  purpose  of  foreclosing  a  mortgage  if  the  mort- 
gage ^ils;  and  if  the  complainant  retains  a  vendor's  lien,  he  must  bring 
a  separate  suit  to  enforoe  it.     Convene  v.  Bbanrich,  230. 

See  Equitt.  6;   FiZTURi8»  2;   Husband   and   Wm.  4;    Insubahgi^  S| 

Trusts,  1. 

NEQLIOENOK 

1.  Neouqbhoi  of  Bailboad  Cdmpaht  is  Gbnbraixt  Mdbd  QuimiM 

OF  Law  and  Fact.    Baltimore  etc.  B.  B.  Co.  v.  Breinig,  49. 

2.  Question  of  Nbouobnob  is  One  for  Jury  to  Decide;  but  as  negligence 

consists  in  the  failure  or  omission  to  perform  some  duty  which  the  law 
imposes,  it  is  within  the  province  of  the  court  to  declare  what  that  duty 
requires,  or  to  lay  down  the  rules  of  law  applicable  to  the  particnlar 
case,  so  that  the  jury  may  have  some  certain  guide  in  forming  their 
verdict,     fd 

B.  Standard  or  Dboreb  of  Diligence  Imposed  bt  Law  in  Pabticulab 
Cases  cannot  be  fixed  by  any  general  definition,  on  account  of  the  varied 
and  complicated  character  of  cases,  and  the  ambiguity  and  imperfection 
of  our  language.  And  any  attempt  to  do  so  generally  produces  diffl* 
culty  and  confusion,  instead  of  tending  to  establish  plain  and  intelligible 
rules  which  will  aid  the  jury  in  their  investigations,  and  restrain  them 
within  just  and  proper  limits.     Id. 

4.  Amount  or  Degree  of  Care  Imposed  by  Law  upon  Railroad  Compa- 
nies in  the  prosecution  of  their  business  must  vary  according  to  circum- 
stances,  and  should  be  commensurate  with  the  risk  or  danger  of  inflicting 
injury  upon  others.     Id. 

ft.  Want  of  Caxttion  Which  Constitutes  Negligrnoe  must,  in  Any  Givsv 
Case,  Depend  upon  circumstances  under  which  the  plaintiff  ia  placed  at 
the  time.     Bdsiegely.  N.  Y.  Central  B.  B.  Co.,  741. 

6.  Plaintiff,  Injured  while  Attempting  to  Pass  over  Railroad  Track 

at  Crossing,  cannot  Recover  where  he  was  himself  negligent.  Casee 
involving  this  principle  summarized.     Id. 

7.  Railroad  Company  is  Bound  to  Exercise  More  Caution  and  Higher 

Degree  of  Care  when  running  their  cars  through  a  village  or  city 
than  iu  the  open  country.     Id. 

8.  Railroad  Company,  thouou  Negligent,  is  not  Liable  to  One  Injured 

by  It  IP  He  was  also  Negligent.  Where  one,  not  a  passenger,  hul 
a  stranger  to  a  railroad  company,  was  injured  while  crossing  its  track 
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thrcmgh  the  thoroaghfares  of  a  dty,  Imt  might  have  escaped  such  injury 
hy  the  exercise  of  diligence  snbh  as  was  to  be  reasonably  expected  from 
the  age  and  intelligence  of  snch  person,  the  company  idll  not  be  liable 
in  damages  for  sach  injury,  although  it  may  be  chargeable  with  negli* 
gence.     BaUimore  <mi  Ohio  R.  R,  Go,  t.  Brdnig,  49. 

f.  Pebson  Who  on  Pcbuo  Highway  Afproaohss  Railway  Tbaok,  and  can 
neither  see  nor  hear  any  indication  of  a  moving  train,  is  not  chargeable 
in  law  with  negligence  for  assuming  that  there  is  no  car  sufficiently  near 
to  make  the  crossing  dangerous.    3nu^  ▼.  Hudaon  R,  R,  Ox,  761. 

IOl  It  Statutobt  Warnino  ov  Apfboaghino  Tbain  bb  not  Givbn,  a  trav- 
eler upon  the  pnUic  highway  has  a  ri^^t  to  assume  that  the  crossing  is 
safe,  and  is  not  bound  under  the  circumstances  to  be  on  the  alert  for 
danger.  I^  however,  he  have  actual  notice  of  tiie  approaching  train  in 
any  other  manner,  he  is  not  excused  from  the  exercise  of  all  due  care  to 
avoid  the  train.    Id. 

IL  Am  OT  Travblbb  on  Hiohwat  in  AnncFTiNo  to  Cboss  Bailboad 
Track  without  looking  up  and  down  for  approaching  trains  is  divested 
ol  its  character  of  oonourrent  negligence  in  law  by  the  fact  that  the 
eqgiiieer  of  the  train  omitted  to  give  the  statutory  signal  or  any  other 
warning.    Id, 

WL  QnannoN  or  Nboliobvob  should  bb  Submittbd  to  Jubt  where  trav- 
eler. In  attempting  to  cross  a  railroad  track  in  a  city,  walked  up  to  it, 
listened  and  looked,  so  far  as  the  obstructed  condition  of  the  track  would 
permit,  to  see  if  a  train  was  approaching,  but  was  run  over  by  an  engine 
going,  contrary  to  law,  at  an  unusual  rate  of  speed,  and  without  giving 
any  warning  of  its  approach.    Id. 

IS.  Obdin ABT  Cabx  Rbquibbs  Wat-travxlbb  to  Look  whbn  Affroachino 
Railroad  Track;  but  if  he  cannot  see  by  reason  of  obstructiona 
tiiereon,  it  requires  him  to  stop  just  short  of  the  track  and  listen.    Id, 

14.  Omission  ov  Gusiomart  Signals  is  Assuranob  bt  R/in.ROAD  Oomfant 
that  no  train  is  approaching  crossing.    Id . 

1ft.  Travblbb  on  Pdbuc  Highway  at  Railboad  Crossing  mat  Right- 
1T7LLT  AflSUMB  that  uo  train  is  approaching,  where  he  sees  none,  and  no 
flag  18  displayed,  and  no  bell  or  whistle  is  sounded.    Id, 

ML  Travblbb  in  Strbbt  or  Cm  at  Railroad  Crossing,  Who  Sees  No 
Train  Affboaobing,  is  not  bound  to  be  on  alert  for  danger  when  the 
railroad  company  has  assured  him,  by  its  omission  to  give  the  customary 
signals,  that  the  croasiiig  is  sale.    Id, 

17.  Nonsuit.  — It  is  Bbbob  to  Hold  as  Matteb  of  Law  that  Plaintifi 
WAS  GuiLTT  OF  Nbgliqbncb  In  not  continuing  to  look  both  ways  simul- 
taneously, where  he,  in  attempting  to  cross  a  railroad  track  in  the 
street  of  a  populous  city,  walked  up  to  it,  listened  and  looked,  first  one 
way  and  then  the  other,  so  far  as  the  obstructed  condition  of  the  track 
would  permit,  but  was  run  over,  before  he  could  clear  the  track,  by  an 
engine  going,  contrary  to  law,  at  a  dangerous  rate  of  speed,  and  without 
giving  the  customary  signals  of  danger;  and  it  is  error  to  nonsuit  him 
on  that  ground.    Id. 

18.  EviDXNOB  OF  Similar  Acts  of  Neoligbnob  Pbiob  to  That  CtoifFLAiNBD 
OF  on  the  part  of  other  employees  of  a  railroad  company  upon  other  trains 
IS  not  admissible  in  an  action  against  the  company  for  neglect  of  duty  by 
its  employees.    BovUhem  R,  R,  Co,  v.  Kendriek,  832. 

U.  Aobbbmbnt  in  Consideration  of  Fbbb  Tiokbt  to  RkTjBabb  Rail- 
boad CoMFANT  FROM  All  Liabiliit  FOR  Nbgliobnob  of  its  servants  is 
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Talid;  and  the  company  will  not  be  liable  to  the  holder  of  snch  free 
ticket  for  an  injury  'which  occurred  through  such  cause.  Kinney  y.  Cen- 
trai  R.  R,  Co,,  675. 
90.  General  Charaotkr  of  Emflotxb  for  foithfulneaa  cannot  shield  the 
employer  from  liability  if  the  evidence  shows  negligence  and  wrong  com- 
mitted by  the  employee.     Southern  R,  R.  Co,  v.  Kendrick,  332. 

See  AoKucT,  2;  Banks  and  Banking,  3;  Common  Oabbisbs;  Hiohwat8»  S; 

Master  and  Servant:  Railroads. 

NEGOTIABLB  mSTRUMENTS. 

• 

1.  Material  Alteration  or  Note  bt  Payee  unauthorized  in  any  way  by 
the  maker,  but  made  without  any  fraudulent  intent,  and  under  mistake, 
avoids  the  note,  but  leaves  the  debt  unpaid,  and  the  payee  may  re- 
cover it.     Lewi9  V.  ScJienck  and  Smiih,  631. 

S.  Material  Alteration  of  Note  bt  Payee,  without  fraudulent  intent  and 
under  mistake,  avoids  the  note,  but  leaves  the  debt  unpaid,  and  the 
proper  remedy  to  recover  it  is  at  law;  but  where  the  discovery  prayed 
by  the  bill  is  in  some  degree  necessary  to  show  the  agreement  and  the 
mistake,  equity  will  entertain  jurisdiction.    Id. 

t.  Note  is  Valid  as  Founded  on  Sufficient  C!onbidkration  where,  for  a 
loan  of  fifteen  hundred  dollars  in  gold  coin,  made  at  a  time  when  thai 
amount  of  gold  would  be  worth  two  thousand  five  hundred  doUare  in 
pap^r  currency,  the  note  was  executed  for  two  thousand  five  hundred 
dollars,  without  specifying  in  what  kind  of  money  it  was  payaUe.  €km 
V.  Smith,  476. 

4.  IVDORflEMENT  AND  DELIVERY  OF  NSOOTIABLB  PaPER  AS  CSOLLATERAL  Si- 

OURITT  before  maturity  passes  the  legal  title  to  the  holder,  with  power  to 
odilect  by  suit  or  otherwise^  subject  to  the  ri^^ts  of  the  indoner  as  to  the 
application  of  proceeds.  The  responsibilities  of  tlie  holder  of  collateral 
■aeurity  are  implied  by  law.    Lamberion  v.  Wkidom,  301. 

Iw  Etidxno  as  to  Orioinal  Soltxnot  of  the  maker  of  a  collateral  note  le 
admissible  when  loss  of  snbh  note  through  his  insolvenoy  by  neglect  of 
the  holder  is  pleaded  as  a  defense  to  an  action  upon  the  note  secured. 
Id. 

6b  Pkbsov  n  to  be  DmnD  Bona  Fedb  Holdib  ov  Oqmmxbcial  PAm 
where  he  pordbaaed  it  for  full  value  before  matnritj  without  notice  of 
any  equities  between  the  original  partiei^  or  of  any  defect  of  title.  Ma- 
geeY.  Badger  and  PoUer,  601. 

7*  PUBOHASKR  OF  OoMMEROfAL    PAPER  FOR  FDLL  VALUB  BEFORE  ICATUBirT 

IS  NOT  BoxnrD  at  his  peril  to  be  upon  the  alert  for  dronmatanoeB  whidi 
mi^t  possibly  excite  the  snspioians  of  wary  vigilanoe.  He  does  not 
owe  to  the  party  who  puts  negotiable  paper  afloat  the  duty  of  active  in- 
quiry to  avert  the  imputation  of  bad  faith.    Id. 

6b  Bxoins  OF  Holder  Who  has  Purchased  Commrroial  Paper  for  Full 
Value  refore  Maturity  are  to  re  Determined  by  the  simple  test 
of  honesty  and  good  faith,  and  not  by  a  speculative  issue  as  to  diligence 
or  negligoioe.    Id. 

ft,  PtAiNTOV  MAY  PROVE  THAT  NoTE  SusD  ON  was  in  the  poBscssion  of  de- 
fendant at  the  time  of  the  trial,  without  a^lUgiwg  that  fact  in  his  com- 
plaint.   MeCbuiky  v.  QtrhauBer,  612. 

10.  Owner's  Bight  of  AunoN  on  Note  is  as  perfect  if  it  is  in  the  possession 
of  defendant  as  if  it  were  in  his  own  possession,  and  the  fact  of  posMs- 
aion  need  not  be  alleged  in  the  complaints    Id* 


Index.  831 

11.  Whirb  Non  SuBD  oh  is  in  Possbssion  ot  PLAnmrr,  he  must  produce 
it,  as  it  is  the  best  evidence;  but  if  it  is  in  defendant's  possession,  and  he 
fails  to  produce  it,  the  plainti£f  may  prove  its  execution  and  contents  by 
secondary  evidence.     Id, 

12.  OwKSR  CANNOT  MAINTAIN  AoTiON  AT  Law  upon  a  bill  or  note  payable  to 
besfer,  or  properly  indorsed,  but  lost  before  maturity;  he  is  compelled 
to  apply  to  equity,  stating  the  loss  as  ground  for  relief;  for  as  a  bonajidt 
holder  of  such  note  taken  in  the  ordinary  course  of  business  would  have 
a  right  of  recovery  on  it,  the  owner  could  not  establish  his  right  of  re- 
covery at  law.   Id. 

ISb  Whin  Notb  Sued  on  is  in  Pobsission  ov  Defkndant,  plaintiff's  rem- 
edy is  complete  at  law.    Id, 

14.  In  Action  on  Note  Which  m  in  Posssssion  of  defendant,  who  is  notified 
to  produce  it,  and  fails  or  refuses  to  do  so^  secondary  evidence  of  its  exe- 
cution may  be  introduced.  Id, 

15.  CoMFLAiNT  in  Action  ON  pROMiBBOBT  NoTiB,  which  scts  them  out  in  full, 
and  shows  the  execution,  delivery,  maturity,  and  ownership  of  them,  and 
that  there  is  a  certain  sum  "  due,  owing,  and  payable  "  thereon,  is  suffi* 
dent  without  a  direct  allegation  of  non-payment.  Howard  ▼.  Riehardif 
620. 

18.  Whxrb  Pbokibsort  Notb  is  Exfrisslt  and  xtfon  its  Faob  1£ai>x  Pat- 
ABLB  at  a  certain  bank,  a  demand  at  that  bank  is  sufficient,  and  no  parol 
evidence  of  any  custom  at  the  bank  giving  the  note  a  different  constmo* 
tion  is  admissible  to  alter  the  oontraot.  PeoipU*a  Bank  <^BMsnwi%  v. 
Koeck,  118. 

17.  NoTiOB  of  DiBHONOB  OF  Pbomibbobt  NoTi,  Smnt  to  Qkb  of  Two  PATxn 
and  indorsers,  thoogh  in  the  name  of  and  for  both  of  them,  where  they 
reside  in  diffsrent  towns,  is  not  notice  to  the  one  to  whom  no  notice  wis 
actually  sent.   Id» 

18.  NoTioB  or  DiBHONOR  OF  Pbomibsobt  Not%  Sxht  to  Onb  of  Two  Joint 
Patxbs  and  indorsers,  though  in  the  name  of  and  for  both  of  them,  will 
not  bind  the  one  not  served;  and  since  he  will  be  discharged,  the  other, 
as  a  necessary  legal  consequence,  is  also  discharged,  for  where  the  engage- 
ment of  several  persons  is  as  joint  debtors,  the  discharge  of  one  by  the 
act  or  default  of  the  creditor  discharges  alL   Id, 

10.  Joint  Makbbs  or  PsoMisaoBT  Notb  T^Att»«T>  bt  Statotb  of  Ldotationb 
WILL  NOT  bb  Dkfrivxd  OF  THXiB  Dbfbnsb  of  the  bar  of  the  statute  by 
an  allowance  in  a  probate  court  of  a  demand  against  the  estate  of  a 
deceased  joint  maker,  and  payments  made  thereon  by  the  administrator 
of  such  deceased  maker.    SmJUh  v.  /ndn,  375. 

50.  Whxbb  Two  Pxbsons  Oivb  thxir  Notb  fob  Land  Jointly  Gonvbtbd  to 
Thxm,  and  afterwards  one  of  them  conveys  his  interest  to  the  other,  who^ 
the  payee  assenting  to  the  arrangement,  assumes  the  payment  of  the 
whole  note,  the  payee  can,  in  an  action  for  money  had  and  received, 
recover  the  whole  amount  of  the  note  against  the  party  who  has  thus 
assumed  its  payment.     Woodbury  v.  Woodbury,  666, 

51.  Whxrb  Namb  of  Patbb  of  Notb  is  Indobsxd  thbrbon  in  hd  Presbncb, 
at  his  request,  and  by  his  direction,  by  another  person,  the  indorsement 
is  as  valid  as  if  written  by  such  payee's  own  hand.    Id. 

52.  Indobser  of  Promissory  Notb  bbforb  Dblivbrt  to  Patbb  is  Prima 
Faoib  Guarantor;  although  a  mere  indorsement  in  blank  is  not  suf- 
ficient to  establish  the  liability  of  such  guarantor  under  the  Nevada 
statute  requirin^l  a  guaranty  to  express  the  consideration.  Van  Dortn  v. 
2>'ader,  498. 
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23.  GuAKANTOB  ov  Pbomissobt  Notb  will  not  bi  Doobaboxd  bt  Hcvldkb^ 
Failttrb  to  demand  payment  and  give  notice  of  non-payment,  it  seema, 
as  in  case  of  an  indorser;  bat  a  reasonable  notioe  of  demand  and  non- 
payment only  is  required,  and  even  that  is  exooaed  where  the  maker  m 
insolvent  at  the  time  the  note  becomes  due.    Id. 

24.  Guaranty  mitbt  bb  in  Wbttino,  and  biust  Bzfbxss  Conszdkbation,  under 
the  Nevada  statute,  although  it  be  made  at  the  time  of  the  principal  con- 
tract, and  upon  the  same  consideration.  A  mere  indorsement  in  blank  of 
a  promissory  note  before  delivery  to  tlie  payee  is  therefore  not  sufficient 
as  a  guaranty.     Id. 

S5.  BioHxs  OF  Holdbb  ot  Bill  ov  BxcHANaB  Bbawn  in  Onb  Statb,  and 
payable  in  another,  are  governed  by  the  lawi  of  the  latter.  CqfmaH  v. 
BankqfKmmd^,  811. 

26.  Failubb  to  PRomroB  Bill  or  Ezobanob  at  Tub  of  Patxbrt  bt 
Drawbb  to  original  holder  is  sufficient  to  put  the  drawer  on  inquiry^ 
and  to  lead  him  to  notioe  of  the  transfer  of  the  bill,  and  such  payment^ 
though  made  after  maturity,  is  no  defense  against  the  holder.   Id, 

27.  Objbot  of  Notxob  of  Fbotbbt  of  Bill  of  Bzchanqb  n  to  Givb  NoncB 
to  the  parties  to  the  bill  of  its  dishonor,  and  is  sufficient  if  signed  by  the 
notary.    Id. 

28.  NonoB  OF  Pbotbst  of  Bill  of  BzosLANcn  indcraed  by  a  bank  may  be  ad- 
dressed to  its  cashier.    Id. 

29.  No  Sfbcifio  Dbmanb  is  Rbquibbd  on  Notb  Patablb  ABSOLinxLT  in 
Monet  on  Debcand.  The  commencement  of  a  suit  is  a  sufficient  de- 
mand.    WeUy.  Tyler,  441. 

80.  Sfbcoio  Dbmand  icust  bb  ]£ai>b  on  Notb  Patablb  in  SFBomo  Abti- 
GLB8  OF  Pbbsonal  Pbofbbtt,  whcrc  no  day  or  place  of  payment  is  men- 
tioned, or  fibred  by  some  clear  and  certain  implication  of  law.    Id, 

81.  Aoqbftob  of  Fobobd  Bill  is  Bound  to  Know  Drawer's  Handwritino, 
and  if  he  accepts  the  bill  and  pays  it  to  a  holder  bouajide  and  for  a  vain- 
able  consideration,  he  cannot  recover  back  the  money.  Stout  v.  Benoitit 
468. 

flee  Banks  and  Bankinq,  3;  Bxboutors  and  ADiaNisnuTORS,  3;  iNTBEBSf, 

8;  Plbdobs;  Statutb  of  LnciTATiONB,  1. 

NEWSPAPERS. 
See  EviDENGE,  2. 

NOTABIES. 
See  Banks  and  BANxma,  2»  8b 

NOnOE. 

1.  Pbbson  is  Grarobable  with  CoNSTRUcnvB  NoTio%  where,  having  the 
means  of  knowledge,  he  does  not  use  them.  If  he  has  knowledge  of 
such  facts  as  would  lead  any  honest  man  using  ordinary  caution  to  make 
further  inquiries,  and  does  not  make,  but  on  the  contrary  studiously 
avoids  making,  such  obvious  inquiries,  he  must  be  taken  to  have  notice 
of  those  facts,  which,  if  he  had  used  such  ordinary  diligence,  he  would 
readily  have  ascertained.     Converge  v.  Blumrieh,  280. 

fl:  Person  Put  upon  Inquirt  oannot  be  Bound  to  Do  More  than  apply  to 
the  party  in  interest  for  information,  and  will  not  be  responsible  for  not 
pushing  his  inquiries  further,  unless  the  answer  whioh  he  receives  cor- 
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roborates  the  prior  statements,  or  reiT6a]a  the  •zistenee  of  other  sonroes 
of  information.    1<L 
&  Law  or  OoMcrrBuonYB  Noncn  oak  ksvsr  bb  so  Ajplzid  m  to  relieve 
a  party  from  responsibility  for  actoal  misstatements  sad  frauds.    Id. 

See  ATrAXJBMMSTS,  7. 

NUISAKCK 

1.  Evidence.  ~  In  Actioh  against  Pbofrietobs  of  Labob  Rolliko-mills 
AND  Machinebt  wob,  Daiiaobs  to  PiiAnvTifT's  HoTBL  by  covering  the 
same  with  smoke  and  cinders,  and  jarring  and  shaking  the  bnilding,  ren- 
dering living  or  sleeping  therein  almost  impossible,  it  wonld  be  compe- 
tent to  prove  by  direct  evidence  that  lodgers  in  the  hotel  were  induced 
to  leave  by  reason  of  these  acts  of  defendants;  but  the  declarations  of 
guests  who  were  coming  down  from  their  rooms  on  their  way  to  another 
hotel,  that  they  were  leaving  on  account  of  the  noise,  shaking,  and  smoke^ 
is  incompetent  for  that  purpose.     Weaaon  v.  WaMvm  Trim  Co.,  181. 

fL  EviDBNGB.  — TssniKONT  OF  BzPBBis  IK  Bbal  Ebtatb  Valtibs  that  the 
stoppage  of  defendant's  works  would  materially  diminish  the  value  of 
plaintiff's  property,  in  an  action  against  the  owners  of  a  large  miU  for 
maintaining  a  nuisance  by  operating  their  works,  is  inadmissible,  al- 
though plaintiff  has  introduced  evidence  to  the  effect  that  the  operation 
of  their  works  has  reduced  the  rental  value  of  her  property.    Id, 

9,  Fbivatb  AonoK  bob  Nuisakob  Gbkbbal  ik  rre  Opbratiok.  —  Action  will 
lie  sgainst  owners  of  a  null  for  injuring  plaintiff's  dwelling  by  shaking 
and  jarring  the  same,  and  surrounding  it  with  noisome  odors  and  vigors, 
although  all  the  other  residents  of  that  locality  have  suffered  like  injury. 
The  rule  that  where  the  right  invaded  or  impaired  is  a  common  and  pub- 
lic one,  which  every  subject  of  the  state  may  use  and  enjoy,  an  individual 
action  does  not  lie,  does  not  apply  to  caass  where  the  alleged  wrong  is 
done  to  private  property,  or  the  health  of  individuals  is  injured  or  their 
comfort  destroyed  by  the  carrying  on  of  offensive  trades  or  i^  creation  of 
noisome  smells  or  disturbing  noises,  no  matter  how  extensive  or  numerous 
may  be  the  instaaoes  of  diaoomfort  or  injury  to  penoDs  or  property 
thereby  occasioned.    Id.  * 

OFFICE  AND  OFFIGEBa 

S.  Law  Pbbsuiibs  that  OmcB  m  Cbxatbp  bob  Bbnbiit  ot  PuBua  Bobbh 
son  v.  CJiamberlain,  713. 

S.  Every  Public  Officbb  whobb  Dxttibs  abb  kot  Judicial  is  Liablb  to 
Individual  who  sustains  special  damage  from  the  negligent  performance 
of  such  officer's  duties,  or  his  omission  to  perform  them.    Id, 

S.  Contractor  Invested  wtth  Powers  of  Nok-jxtdicial  Officer  is  Liable 
TO  One  who  sustains  special  damage  by  such  contractor's  neglect  of 
duty.     Id, 

4.  Officers  are  Ofucbbs  de  Facto,  and  their  Aoxb  as  to  Third  Per- 
sons ABE  Valid,  where,  although  their  appointment  by  the  selectmen 
of  a  county  was  without  authority,  they  were  commissioned  by  the  gov- 
ernor of  the  territory,  who  was  authorised  to  issue  oommissions  to  such 
officers,  and  they  discharged  the  duties  of  their  offices,  and  were  gen- 
erally recognized  as  legally  constituted  offioers.  MaUeU  t.  Unek  Sam 
Gold  and  SUver  Mining  Co,,  484. 
Ak.  Dec  Vol.  XC— 68 
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ft.  Oouirrr  Tax  Collioiob  is  Cmr  Offices  pro  hoc  vke  whan  ooEeolor  of 
citytttzet.    CU^ qf Si.  Paml y.  CoUer,  ^^ 

PARTNERSHIP. 
Bee  CoBPO&ATZONa^  3;  PomiMiiifc 

PART  OWNBB. 
See  AoiNOT,  1. 

PAYMENT. 
See  AoBVor,  7. 

PERPETUITIES. 
See  Eratis;  Powsbs;  Trvbi^  4-7. 

PUBADDra  AND  PRACnCB. 

I.  Pisrr  WEED  Hov  Plxad  Fact  Whiob  wbai  ertrfilMum  bM  no  eflM 

whatoFer  except  to  admit  seocmdAry  eridenee  to  ■ostain  Ida  ifg^  el 

aotiaD  or  groimd  of  defenae.    McCbukjf  v.  ^srlaiifflr,  612. 
fl:  OoMifuioncENT  ov  Nabk.  ib  Mkbb  Rxqitai.  of  Wbif,  and  not  a  naoa» 

aaiy  part  of  a  dedaration,  under  artiole  75  of  the  Maryland  oode^  wliidi 

dedarea  that  it  ahall  not  be  neoeaaary  to  state  any  formal  wimmimotmaat 

or  ooooinaioa  to  any  declaration  or  other  plea.     ITiftMT.  ITiUlB,  lit. 
&  No  Gkhibal  Dkkubskb  u  Allowed  fob  Mxbb  Ibtkismal  Scaibcibv 

OF  Causi  of  AonoN  on  Dsfbmse,  '*  provided  anoh  atatement  la  aaffident 

in  sabatanoe.'*    Id, 
4.  Vabiako  BarwEsr  Wbit  ahd  Dsqlabatior  would  bi  Cubbd  vr  Vm* 

DiCT  under  the  old  forma  of  pleading.    IdL 
Iw  Defkndaiit  ikUBT  Plbad  in  ABATDoarr,  nr  Hi  Yfrssam  to  Avail  Hdi* 

SELF  of  the  "plaintifTa  inoapadty  to  aae,  in  a  ooort  of  genaral  Jviiadio- 

tion.    Id, 
8.  Bbbobs  Rblatdto  to  Fobm  of  Pbogbsb,  ahd  not  to  Oausb  of  AonoVy 

and  which  are  in  the  nature  of  dilatory  pleaaiy  are  not  fovored  in  law.  /<L 
7.  Denial  of  Motion  Pbeglude^Iio  party  from  aabaeqnently  maintaining 

a  like  motion  on  the  aame  groonda.    BeimeU^a  Adm'rY.  Suneffa  Vr% 

t.  In  DBTXBMiNilf o  Pbopbibtt  of  Nonsuit,  Coubt  will  AflsuME  truth  d 
facta  which  plaintiflfa  testimony  legitimately  ocndaoed  to  prove,  thooglk 
their  oonectneas  be  controverted  by  defendant'a  witnesaea.  JRwif  t. 
Hudson  R,  R,  Co,,  761. 

i.  DiBTiNOT  Expression  of  Ofinion  bt  Ooubt  is  not  Obitee  Dbotuii,  where 
given  in  response  to  a  question  of  equitable  jurisdiction,  directly  in- 
volved in  the  issues  of  law,  and  raised  by  demurrer  to' the  bill,  and  to 
which  the  mind  of  the  court  was  directly  drawn.    MkhaelY,  Morfy,  106. 

10.  Instructions  should  not  be  so  Framed,  nor  Given  and  Refused^  aa 
to  exclude  from  the  jury  the  consideration  of  the  points  which  are  fairly 
raised  by  the  evidence.    Sawyer  v.  Hannibal  etc.  R,  R,  Co.,  382. 

II.  It  is  not  Error  to  Refuse  to  Give  Numerous  Proposttions  in  Gross 
AS  Charge  to  Jurt  where  some  of  them  are  plainly  eironeoua;  and 
under  an  exception  to  such  refusal,  the  question  aa  to  whether  the  re- 
maining propositions  were  correct  is  one  which  the  iq^pellate  ooort  will 
■oi  consider.    Magee  v.  Badger  and  Potter,  691. 
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Ul  IimntircnnoF  gsovvn  fot  Statx  TBsmfoinr  of  PAsnouLAB  Wichxsb,  m 

whatthAttastimamywasisaiDAttortobedoteniiioedbythe  jniy.  South' 

emR*  R,  Co.  v,  Kendride,  332. 
ISb  Ambiguous  JstfTRUcnova  which  may  mialead  the  jury  ought  not  to  bo 

given.    Id. 
14.  OoNVLicnNQ  iHSTBUonoNB  to  the  jury  are  irregular,  and  ehoold  not  be 

given.    Id. 
1&.  If  thsrf  18  No  Byidsnob  to  Suffobit  Jasum,  It  o  Ooubt'b  Duty  to  ■» 

IxBKBUor  JuBT.    Alexander  v.  £[arH$on,  431.  • 

18.  IvsTBucnov  IS  Objiotionablb  if  It  Lmrni  Ibsub  to  Pabtioulab 

Faoib.    Id. 

17.  SUFBBKB  OOUBT  WILL  RXYBRBB  JUDOKBirr  WHBBB  THBBB  WAS  Ko  EtI- 
DBNOB  TO  SUFFOBT  VbBDIOT.     Id. 

18.  iHTBODUOnON  OF  ImMATBBIAL  TBBrmiOBT  n  HOT  GBOUND  fob  SXTTIHa 

A8ZDB  Vebmot.    Adonu  y.  BtodgeU^  509. 

19.  JUDOMBHT  WILL  HOT  BB  SBT  ASn>%  HOB  NbW  TbIAL  GbAHTBD^  on  tho 

groond  of  soxprise,  when  from  the  i^plimiit'e  own  showing  it  appears 
that  if  he  had  not  been  taken  by  sorpriae,  tbe  result  woold  not  have  beea 
different,  or  thai  the  result  of  a  seeond  trial  will  be  diflbrent,  MtOhukg 
T.  Qtrhanuer^  612. 

90l  JuDOMBNT  WILL  HOT  BB  Rbvbbsbd  foT  Want  of  findings  of  fact  not  ez- 
oepted  to  in  the  trial  court.    Id. 

tl«  Nbw  Tbxal  will  hot  BB  Gbahtbd  on  ground  of  newly  discovered  evl* 
dsnoe  when  such  evidence  will  not  change  the  result.    Id, 

S2.  Whbbb  Oausb  m  Submittbd  to  Ck>URT  without  Aid  of  Jubt,  Xo  Affbal 
Lib,  or  will  be  entertained  for  the  purpose  of  having  the  appellate  court 
examine  the  facts  in  evidence  with  a  view  to  adjudge  whether  the  find- 
ing of  the  court  below  as  to  them  was  correct.     Tingta  v.  Motile^  73. 

S8.  Oh  Afpbal  fbom  Cause  Submitted  to  Court  without  Aid  of  Jubt» 
facts  as  found  by  court  below  may  be  considered  to  the  same  extent  thai 
they  could  be  if  they  had  been  found  by  the  jury,  but  no  further.    Id, 

WL  If  QuEsnoH  of  Law  is  Eaised  oh  Appeal  from  Cause  Submitted  to 
CouBT  without  Aid  of  Jubt,  and  that  appears  from  the  record,  it 
must  be  examined  and  decided,  but  in  doing  so  the  appellate  court  can 
look  to  the  character  of  the  facts  only  so  far  as  may  be  necessary  or 
proper  to  understand  and  apply  the  law  in  question.     Id. 

tf.  Oh  Appeal  from  Judomzht  ih  Case  Submiited  to  Court  up#n  Law 
AHD  Fact,  withoxtt  Aid  of  Jury,  the  court  of  appeals  will  review  the 
decision  upon  questions  of  law,  if  the  record  plainly  discloses  the  points 
or  questions  raised  and  decided  by  the  court  below.    Id. 

18.  Ofihioh  of  Court  is  No  Part  of  Record,  and  without  some  bill  of 
exceptions,  or  other  aid,  it  is  not  a  subject-matter  for  review.     Id. 

8ee  Attachmeht;  Costs;  Ejectmeht;  Evidehce;  Negotiable  Ihstru- 
KBHT8;  Referees;  Replevin;  Set-off;  Slahdeb;  Statute  of  Ldota- 
tiohs,  3;  Trespass. 

PLEDOK 

1.  Valid  Publio  Sale  of  Stock. — Where  a  pledgee,  at  the  public  stock 

board,  sells  stock  which  he  has  taken  snd  held  as  collateral  security  for 
loans  made  to  the  pledgor,  the  transaction  constitutes  a  valid  publio  sale, 
where  no  fraud  appears  in  it.    Bryson  v.  Rayner^  69. 

2.  Ih  Absence  of  Special  Axtthoritt,  It  is  Dutt  of  Pledgee  of  Hypothb- 

GATED  Stock  to  Dispose  of  It  at  Pubuc  Sale,  after  a  reasonable 
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notice  to  the  pnblio  of  the  tune  and  place  of  nle^  or  at  the  paUie  stock 
board;  but  special  anthority  wOl  enable  the  pledgee  to  sell  at  privats 
sale  and  without  notice.    Id, 

%  Iir  Pledoex  ov  Htpothsoatid  Stock  Sxllb  It  at  .Public  Stock  Boabo^ 
UPON  Plbiiooe's  Failitrb  to  Bbdksx,  and  himself  becomes  the  par- 
chaser  thereof,  and  continues  to  hold  snch  stock,  he  will  be  regarded  as 
still  maintaining  the  character  of  bailee,  and  as  holding  the  pledge  to 
seonre  the  payment  of  the  loan  with  interest,  and  will  be  required  to 
aocountr  for  all  diyidends  on  the  stock  received  by  him  in  the  mean 
time.    Id, 

4»  Iv  Plsdqob  ov  Htpothbcatbd  Stock  Gives  Pledobx  Wbittut  Author- 
ttt  to  Sell  Such  Pledge  in  case  it  is  not  redeemed  at  a  day  speoified» 
or  to  give  the  same  "to  any  broker  to  sell  on  that  day,"  and  the  pledge 
is  not  redeemed  on  the  day  specified,  a  sale  made  by  a  broker  thereafter 
at  private  sale,  for  the  fuU  market  price  of  the  stock  at  that  date,  is  in 
oonformity  with  the  anthority,  and  valid.    Id, 

§k  Where  Article  Pledged  is  Specifio  Chattel^  there  is  Ample  Rem- 
BDT  AT  Law  bt  Replevhi  if  the  pledgee  retains  the  possewsiion,  or  by 
trover  or  cuettrnpaU  in  case  he  has  parted  from  it.     Id, 

6b  Equitt  Alone  can  Afford  Belief,  bt  Obdbbing  Kbtramsfbb  of 
Pledged  Stock  of  Incorporated  Company,  where  the  shares  have 
been  transferred  upon  the  books  of  the  corporation,  and  stand  in  the 
name  of  the  pledgee  as  legal  owner.  The  law  falls  short  of  the  remedy 
to  which  the  pledgor  is  entitied.    Id, 

T«  AlTALOOT  BETWEEN  PLEDGE  OF  StOCK  GiVEN  AS  COLLATERAL  SEOUBITr 

AND  Mortgage.  —  Although  a  pledge  is  not  technically  a  mortgage,  the 
subject  of  it  not  having  been  assigned  or  transferred  by  an  instmment 
known  to  the  law  as  such,  with  a  condition  of  defeasance,  yet^  where  il 
is  given  as  a  security  for  debt,  it  partakes  of  the  natnre  of  a  martg*ge, 
and  is  subject  to  some  of  its  incidents,  including  the  right  of  redemption, 
and  no  good  reason  exists  why  equity  should  withhold  its  aid  from  the 
pledgor  seeking  a  return  of  the  pledge  in  a  case  where  the  law  oannot 
restore  it.    Id, 

tb  Pledgor,  on  Payment  of  Debt  or  Tendeb,  m  BNTirLBD  to  Rbtubn  oi 
Identical  Property  Pledged,  and  equity  may  be  invoked  for  this  pur- 
pose where  the  law  fails.     Id. 

t.  If  Pawnee  has  Two  Remedies,  to  Sell  at  Law  aiteb  Default  avd 
Notice,  ob  to  Fobeclose  in  Equity,  no  reason  eidsts  why  a  pledgor 
should  not  be  furnished  with  the  equitable  remedy  to  redeem.     Id. 

10.  Pledgee  of  Negotiable  Papeb  as  Collateral  Security  n  Bound  to 
Ordinary  Dilioencb  to  preserve  the  legal  validity  and  pecuniary  valos 
of  the  pledge,  and  must  take  active  measures  to  prevent  a  Ices  by  in- 
solvency of  parties  liable  upon  the  collateral  note.  He  is  liable  to  the 
extent  of  snch  loss  occasioned  through  hii  negligence.  LamberionY, 
Wifidom,  801. 

POSSESSION. 

FoflBEssiON  OF  One  Partner  or  Tenant  in  Common  Inusib  to  BiNxm 
OF  All  until  snch  possession  becomes  adverse.  MaUeU  v.  Unek  Sam 
OiM  a$id  BOver  MkUng  Co.,  4B^ 

POWERS 

L  Every  Powkb»  Dntaor  Object  of  Which  m  to  Create  PEBPiruirr,  Is 
generally  held  to  be  absolutely  void;  the  exceptions  to  the  rule  ansa  onl 
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of  the  difltinctioii  betfreen  general  and  limited  or  epeoial  powen.  Bor- 
vum  V.  Bamum,  88. 

S.  EzxcrrnoM  of  Powxr,  bsinq  Distinct  nioM  Powxb  Itsslv,  miut  conform 
to  the  reqnirementB  of  the  role  egainet  perpetoitiea,  or  nm  the  hazard 
of  being  avoided.     IcL 

t.  Wherb  Power  dobs  not  in  Itself  TBANSoBBas  Ruli  against  Pbrfktu* 
mES,  the  appointee  may,  in  execating  it,  go  beyond  the  boundary  pro- 
vided by  such  rule;  and  equity  in  such  case  being  guided  by  the  power, 
will  treat  the  excess  as  surplusage  and  void,  but  only  where  the  excess 
be  definite  and  ascertained,  or  can  be  rendered  so.  If,  however,  the  lim- 
itation is  in  the  instmment  itself  which  creates  the  trust  or  power,  and 
no  one  can  declare  with  certainty  how  the  dispositions  of  ^e  testator 
would  have  been  regulated  if  he  had  been  aware  at  the  time  of  his  in- 
ability to  extend  them  to  some  included  in  his  gifts,  the  whole  will  be 
vitiated  by  the  excess.    Id. 

PBOBATB  COUBXa 
See  JuDOMBNTB,  5;  W1LL8. 

QUBSnONS  OF  LAW  AND  FACT. 

1.  Vf'BMBM  TmrratosY  n  CoNiucnNa,  and  Facts  abb  Unbettlid,  th«  Juj 
are  to  dadde,  under  the  instmctioiis  of  ths  courts  as  to  ths  law.  RM  v. 
B^fah  S  8,  L.  B.  B.  Co.,  786. 

fl:  Whebb  thbbb  n  No  Dibfutb  as  to  FAorsy  the  qnestUm  is  purely  cut  of 
law,  and  the  ooort  should  deeide  it.   Id, 

SeeTiMB. 
RAILBOAD8. 

L  RAniB0A1>  COMPAHT  D  LlABLB  FOB   ACT  OF  QnB  OF  ITS  OOHDUCnOBB  bk 

improperly  putting  a  person  off  a  freight-car  while  the  train  is  in  motion^ 
if  it  has  instructed  its  conductors  not  to  allow  any  person  to  ride  in  any 
ireight-oar  attached  to  its  train.  Hobiua  v.  Wakefield,  171. 
fl:  No  Relation  of  CoNTBAcr,  Trust,  or  Ck)NFiDBNOB  Exists  betwbbn  Rail- 
BOAD  Company  and  Stranger;  each  party  being  in  the  lawful  pursoh 
of  his  own  business,  or  the  lawful  exercise  of  lus  own  rights,  is  required 
cnly  to  exercise  such  reasonable  care  to  avoid  injuring  the  other  as  ordl* 
aary  prodenoe  suggests.    BaUimore  tie,  B.  B,  Co.  v.  Brtkiig^  40. 

See  OoMMON  Oabbiebs;  Nbouobvob. 

« 

REALTY. 
See  Fixtcjbbb;  Vbndob  and  Veedbi* 

RECEIVERS. 
See  EQuirr,  4;  Judoxentb,  I. 

REFEIRBES. 

Rbibbbb's  Findino  on  Question  of  Fact  mat  bb  Reviewed  in  Hm  m^ 
preme  court  of  New  York,  but  it  ui  oonclusiTS  in  the  court  ef  vpgaihL 
Stodtwett  V.  PhOpi,  710* 

REOISTKATION. 
See  Deeds. 
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BXFLBVIN. 

RKFUiyiH  nr  Gmr  oijr  oslt  m  Brouokt  wbd  Tamfjjm  oouu>  ■■ 
MACiTAivKD^  and  that  will  lie  for  an  injury  to  laud  oolj  when  tna  plain- 
tiff ia  in  poaaeaaion.    8i(KkweUY.PkeipB,nO. 

RES0IB8I0K. 
See  GoHmAon^S. 

BBSTBAINT  OF  TBAOl^ 
8ee  CoHBTDunoNAL  Law,  18;  OoorDum^  L 

BETROACnVB  LAWS. 
Sat  CoBwrmmosAL  L4w;  Bfuromk 

RTPARTAN  BiaHTS. 

L  Iv  OoiliiDir  L4W»  Bach  Rifabtaw  Pbopbirob  sab  Bqiiriii  Rnav  to  the 

vae  of  the  water  which  flowa  in  the  atream  adjaoent  te  Ida  land  aa  it  was 
went  to  ran,  without  diminntion  or  alteratioo.  No  proprietor  haa  a  rigbt 
to  nae  the  water  to  the  prejndioe  of  another  above  or  below  without  a 
prior  right  to  divert  it,  or  nnleaa  it  is  neoeaaary  for  domeatie  vaea  and 
watering  atoek.    LdbdeO  ▼.  Simpmm,  587. 

IL  As  BBTWBBNOocnTPAinBov  Public  liAHi^GiJiiEDioWATBn 

tion,  he  haa  the  best  right  who  is  first  in  time;  in  other  wordai  the  prior 
appropriator  ia  entitled  to  it  to  the  extent  appropriated  to  the  exdnsion 
of  any  subaequent  appropriator  for  the  same  or  any  other  nae.    IcL 

&  OcouPAKT  OF  Public  Land  Claduno  Watbr  by  prior  appropriation  ia  not 
entitled  to  any  greater  quantity  of  water  than  he  aotnaUy  appropriated 
prior  to  a  saboequent  appropriation.    Id, 

4  Psion  Apfbopbiatob  ov  Watbb  of  Bibbaic  has  an  abablnte  right  to  the 
qnantity  of  water  appropriated  aa  against  a  aabaeqnent  appropriator  of 
tiie  water  of  the  same  stream,  and  he  haa  a  right  to  remove  any  obetmo- 
tiona  from  the  natoral  channel,  bat  he  has  no  right  to  make  any  change 
therein  that  will  injore  the  sabeeqnent  appropriator.    Id, 

4  PuoR  LooATOB  UPON  AND  Afpbofbiatob  of  the  water  of  a  atream,  aa 
against  a  sabseqnent  locator  and  appropriator  of  the  water  of  the  same 
stream,  has  no  right  to  either  raise  or  lower  any  dama,  or  to  cloae  np 
any  ditches  which  may  have  existed  at  the  time  of  hia  own  and  the  loca- 
tion of  others,  if  othera  are  injured  thereby.    Id, 

ti  SuBSBQUBNT  LooATOB  UPON  SiBBAic,  AND  Appbopbiatob  of  the  Water 
thereof,  haa  a  right  to  have  it  flow  preciaely  as  it  did  when  he  located. 
Id, 

7.  Bipabian  Bjohtb.  —  Any  oaer  of  a  atream  by  an  apper  proprietor  which 
sabstantially  diminishes  its  volaxne,  or  defiles  or  ooTrapts  it  to  sach  a  de- 
gree as  essentially  to  impair  its  parity  and  prevent  the  oae  of  it  for  any 
of  the  reasonable  and  proper  porposes  to  which  running  water  is  asaally 
applied,  is  improper,  and  will  be  enjoined.    Merrf/ieid  v.  Lombotrd,  172. 

ti  Uffeb  Pbopbietob  will  bb  En  joinbd  fbom  OoNDUcnNo  Poisonous  on 
Cobbosive  SuBBTANOBa  INTO  SiBBAM,  caoauig  injniy  or  damage  to  a 
lower  proprietor's  machinery.     Id. 
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1.  Ov  Brjuch  of  Spioial  Wabbastt,  PLAimnr  u  Bhtitlid  to  Svos 
Damaobs  as  were  the  natural  and  neceseary  oonseqneiioet  of  tlie 
breach.     PaatinQer  y,  Thebum^  753. 

2.   liXAflUBS   OF    DAIiAOBS  WHBN   ThINO  SoLD  WITH  WAKEAirTT  DOBS  NOT 

AsswxR  Wabbantt  IB  the  differenoe  between  the  actual  valne  and  the 
value  that  the  article  would  have  poaaeeaed  if  it  had  conformed  to  the 
warranty.    Id,     •  * 

t,  WHXRBBBFBNDAirTSOLDGABBAOB-aniH  ANDWaBRASTEDThxM  TOPeO- 

DUO  Bkdrol  Oabbao«8,  which  warranty  waa  falae,  it  waa  held  that  the 
damagea  would  be  the  valne  of  a  crop  of  Briatdl  cabbagea  aooh  aa  ordi- 
narily woold  have  been  produced  that  year,  deducting  the  ezpenae  of 
raiaang  the  crop,  and  rfao  the  value  of  the  crop  aotnally  raiaed  therefrouL 
Id, 

4»  Whebb  Abtiglb  n  Sold  with  Wabbamtt,  ahd  Vbndbb  l^"t^  with 
LiKB  WABRAimr,  the  anm  paid  by  him  in  an  action  by  hia  aub-vendee 
for  a  broach  of  that  warranty  ia  frima.  faek  evidence  of  the  amount 
which  he  will  be  entitled  to  recover  from  hia  vendor  ia  an  action  in  hia 
own  behalf.    Id, 

BeeAoBiroT,  S-7;  Attachkbnt,  6-9;  AncnoNs;  EzBOunovs;  BzBCuroBa 

AND  ADMZHISrBATQBS;  PUDQB;  iNSUlLAirOB;  MOBIXOAOBB,  8-6. 

SET-OFF. 

L  DBnOIBAKT  MAT  SbT  OFF   NOTB  OF  PlAZIITIFF  WH'HOUT   SuBBBNDBRIVO 

OOLLATBBAL  SBOUBixiBfl^  ainoc  hia  right  to  aue  on  the  note  ia  an  abaolute 
one,  not  in  any  way  affected  by  hia  poaaeaaion  of  the  aecoritiea,  and  a 
oonrt  of  law  haa  no  power  to  ^oroe  auch  equitiea  in  the  aecuritios  aa 
may  reault  to  the  plaintiff  from  the  allowance  of  the  aet-off     WaUace  ▼. 

%  PkBflON  HOLDDTQ  COLLATB&AL    SbODSITIES  19  MOT  BoUND  TO  RbSORT  TO 

Thbm  before  aning  upon  hia  principal  claim,  but  when  that  claim  ia  aatia- 
fled,  he  may  be  compelled  to  releaae  or  reaaaign  the  collaterals.     Id. 

&  NOTHINO  OAK  BB  SbT  OFF  UVLBSS  It  GAM  BB  SuBD  UPOM;  and  any  claim 
ooming  within  the  atatnte  can  be  aet  off  if  it  can  be  aoed.     Id, 

4.  If  aitbb  Allowimq  Sbt-off  of  Note  Sbcubbd  by  Collaterals  defendant 
ia  atill  found  in  debt  to  plaintiff,  the  latter  haa  other  remediea  to  recover 
the  collaterals  if  the  defendant  ahoold  aee  fit  to  withhold  them;  but  if 
the  aet-off  bringa  the  plaintiff  in  debt»  the  defendant  may  properly  hold 
them  for  the  balance.    Id, 

6.  Whebx,  after  Defemdamt  hab  been  Defaui/ted,  Subsbquemt  AtTAOH' 
IMO  Greditob  is  Allowed  to  Defbmd,  he  may  be  allowed  a  claim  ot 
the  defendant  againat  the  plaintiff  in  offaet  to  the  plaintiff 'a  daim,  where 
there  ia  no  other  claim  on  which  either  the  plaintiff  or  defendant  caa 
desire  to  make  application  of  aubh  o&et.     Woadlmrp  v.  Woodlmrf,  66ft. 

SHERIFFS. 
See  EzBOfmoMfl. 

SmPPING. 

Cumuanm  ov  Thol  is  mot  Liable  for  Duivbbaoe  if  the  bill  of  lading 
eontiiiia  no  provisioB  for  the  payment  thOTtof )  and  certainly  not  if  he 
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MsignB  the  bill  of  Udbg  before  any  of  the  eeigo  has  been  daliwad. 
€hffe  T.  Morm,  165. 

See  iHSURAJfoi^  8. 

SLANDER* 

1.  Wmaa  Diolakation  nr  Slahbeb  Oommmkcmd^  '*J.  W.,  by  ber  naxl 
friend,  H.  A.,  by  her  attotn^,  J.  D.  R,  snee  F.  0.  R  W.  for:  L  The 
said  J.  W.  is  of  the  age  of  twenty-one  yean  and  «  /erne  aols^"  ete.»  and 
then  charged  the  alanderoas  worda,  it  was  held  that  the  words  "  by  her 
next  friend,"  in  the  oommenoement  of  the  narr,f  being  followed  by  other 
words,  **  by  J.  D.  R,  her  attorney,*'  were  obrionaly  nusrecital  and  mare 
■mplnaage,  utik  per  imUUe  ntm  tUkUur^  the  preyioos  entries  of  the  record 
ahowing  that  she  acted  by  attorney.     Wihta  ▼.  White,  113. 

t>  Iv  Acnoir  vob  Slakdeb,  Jitrt  ahb  not  Restricted  to  Noiohai.  Dam- 
Aaifl^  althoogh  the  slanderous  words,  which  charged  theft,  were  spoksa 
in  the  presence  of  only  a  single  witness,  *who  testifies  that  they  did  not 
affiDct  his  opinion  of  the  plaintiff,  and  that  be  still  belieTed  the  plaintiif 
to  be  honest,  if  the  words  are  shown  to  have  been  spoken  malioionaly. 
Martham  y.  RubM,  169. 

IL  Ih  SiiAudxb,  Evidkngi  ov  Sdox^ab  SLAxmrnona  Wobds  spoken  on  otiiw 
previous  occasions  is  admissible  to  show  that  the  words  whioh  are  Um 
basis  of  the  action  were  spoken  with  malice  and  ill-will,  and  thereby  \m 
aggravate  the  damages.    7(2. 

4»  EZSMPLABT  DaKAOES  ABB  PbOPEBLT  ALLOWED  IN  AcnONB  VOB  DBKAMJk* 

noN  of  character  of  chaste/»»e  sofe.  WUma  v.  WUte,  113. 
f.  In  Absbnoe  ov  Statotobt  Rulb  ov  Daxaobs  in  Action  vob  Slandb^ 
where  exemplary  damages  are  sought  to  be  reoovered,  the  &ct  of  Um 
wealth  of  defendant  is  admissible  in  evidence  and  pertinent  to  the  issas^ 
to  show  his  rank  and  inflnence  in  society  as  the  resolt  thereof,  and  tlie 
oonaeqnent  increased  damages  from  his  high  standing.    Id. 

STATUTE  OF  FRAUDS. 

I.  Statute  ov  Fbauim — Deuvebt  and  Aogbptanob.  — Where  a  penoB  is 
Maaaaohnsetts  seUs  some  hides  in  a  New  York  warehouse^  and  gives  B 
bill  of  the  goods  and  an  order  on  the  warehonaeman  to  the  bayer^  with- 
ont  notifying  the  warehouseman,  this  is  not  such  b  delivery  to  and  ao» 
oeptance  by  the  buyer  as  satiafiea  the  statute  of  frauds.  Boardmcm  t. 
Bpooner,  196. 

S.  Memobandxtk  in  Wbttino  Signed  bt  Pabtt  to  bb  Chabobd  d  not  Elk 
TABT.THHED  by  showiug  thftt  the  seller  gave  to  the  buyer  a  bill  of  items  el 
the  property,  together  with  an  order  for  the  delivery  of  the  goods  where 
they  were  stored,  snd  that  the  buyer  stamped  with  a  machine  his  name 
and  the  date  thereon,  without  evidence  showing  when  or  for  what  pur- 
pose it  was  done.    Id, 

8.  Statute  ov  Fbauds — Entbt  in  Rook  to  Tabs  Case  out  ot.  — Where 
goods  are  sold,  the  sale  to  be  subject  to  the  buyer's  approval  of  the  goods, 
an  entry  in  the  broker's  books  reciting  the  sale,  but  omitting  to  state  that 
the  sale  was  to  be  subject  to  the  buyer's  approval,  is  defective,  and  does 
not  take  the  case  out  of  the  statute.     Id, 

1  Whbbb  One  Partt  to  Gonteact  Void  bt  Statute  ov  Fbaitdb  Avau 
HiMftELr  ov  its  Invaliditt,  and  unoonscientiously  appropriates  what 
he  baa  acquired  under  it,  equity  will  compel  restitution;  and  it 
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tntes  no  objection  to  the  claim  that  the  defrauded  party  may  happen 
to  secure  the  same  practical  /benefit  through  thp  prooeee  of  restitotion 
which  would  have  resulted  to  the  other  p&rty  from  the  obsenranoe  of 
the  void  agreement.     Jiyan  t.  Doac^  696. 

f.  COUBTS  WILL  NOT  PERMIT,  StATUTB   OV  FRAITDS  TO   BB  PeBVBBTXD  INTO 

ISEfTRxnaoiT  or  Fraud.  They  will  not  allow  the  medium  of  fraud  to 
be  interposed  to  present  an  agreement  from  being  put  into  writing;  so 
where  the  statute  plainly  declares  an  agreement  void  if  not  reduced  to 
writing,  the  defendant  will  not  be  permitted  to  avail  himself  of  tho 
statute  if  his  fraud  contributed  to  prevent  the  agreement  from  being 
put  into  writing.    Id. 

6.  Equttt  will  at  All  Tncxa  Lbnd  its  Aid  to  DsnuT  Fraud,  notwith- 

standing the  statute  of  frauds.   Id. 

7.  Part  Pxbiormamcs  ov  Parol  AoRxnaNT'ia  Suvfiamn  to  Takb  Oasi 

OUT  of  statute  of  frauds.    Id, 

6.  P06SR88I0N    DkLIYIRXD    IN   PURSUANOB  OV    PaSOL    AoRXDONT  18  SuCK 

DsoRXS  or  PxRVORMANGB  as  to  take  contract  out  of  statute  of  frauds. 
Id.  , 

9.  Courts  ov  Equttt  will  Envorcb  Sproivio  Pxbiobkahor  ov  Comtraot 
within  the  statute  of  frands,  where  a  parol  agreement  has  been  partly 
carried  into  execution.    Id. 

STATUTB  OF  LDOTATIONa 

1.  Antxdatid  Koct — Statutb  ov  Limitations.  —Where  at  the  time  a  prom- 
issory note  was  made  it  waa  antedated  a  nnmber  of  yean  by  the  agree 
ment  of  the  parties,  the  statute  of  limitaticns  begins  to  nin  against  il 
from  the  time  it  oomea  due  by  its  terms,  and  not  from  the  time  it  was 
made.     PcuU  t.  Smiih,  647. 

&  Application  ov  Dxvsndant  vor  Lxatr  to  Ibtrrpou  DDBmn  ov  Stat- 
UTR  ov  Limttations  after  having  pleaded  the  general  issue  is  addressed 
to  the  discretion  of  the  court  below,  and  its  denial  cannot  be  I'eviewed 
by  the  appellate  court.    RipJey  v.  DiKriB^  262. 

IL  Statutr  ov  Limitations.  — Whrrr  Action  is  Brought  before  the  statute 
begins  to  run,  a  substituted  plaintiff  cannot  amend  his  complaint  and 
incorporate  a  new  cause  of  action  so  as  to  bar  or  embarrass  the  defense 
of  the  statute,  which  might  be  pleaded  against  the  new  oaose  of  aotioa. 
BMOkmM.  Co.  v.  Croutu  Odd  etc  M.  Co.,  626. 

See  Abahdonmrnt,  2;  Nrootiablb  In8ibukibt8»  19. 

STATUTES. 

Skatutb  is  to  bh  Drrmrd  Rbtrosprctivr  or  BBTBOAomrR  where  it  takes 
away  or  impairs  any  vested  right  acquired  under  eTisting  laws,  or  cre- 
ates a  new  obligation,  or  impoees  a  new  duty,  or  attaohea  a  new  disability 
in  vBspoct  to  transactions  or  considerations  already  pask  Mope  MuhuU 
/ml  Co,  t.  Flmm,  438. 

See  Constitutional  Law. 

STOCK. 
See  Plrdor;  Tazatior. 

SUBROGATION. 
See  Surxttship,  8. 
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subetyship. 

L  Ih  AcnoH  AOAiKsr  SfTBxrr  ov  Bank  Oashub's  Bovs^  after  pUintifh  hum 
proved  that  it  waa  the  custom  of  the  directon  to  hare  an  eTaminatJon  el 
the  affun  of  the  bank  onoe  in  mx  mimthii,  and  of  tlie  caahier  to  lay  ba> 
fore  them  twice  a  week  a  general  atatemeat  of  the  condition  of  the  banik, 
and  that  on  a  partioalar  day  the  caahier  preaented  to  the  dizectora  a 
statement  which  purported  to  ahow  the  condition  of  the  hank,  evidence 
la  admiaaihle  on  their  part  of  the  caahier'a  admiaaiona  made  at  that  time 
in  reply  to  qneationa  pat  to  him  by  the  direotora  conoeming  aaeh  atate- 
menl^  that  tiie  aame  waa  falae,  and  that  he  emheided  certain  soma,  and 
forced  the  acoountB  of  the  bank.    Bank  i^Brighttm  t.  SmMh,  14i. 

S.  SuBxnBS  Who  abb  Skvsrallt  ajtb  hot  JoomiT  Bousd  in  aum  of  two 
thooaand  doUara  each  npon  an  official  bend  taken  in  the  penal  aom  cC 
twenty  thooaand  doUara  from  ten  anretiea  may  be  held  liable  in  the  foU 
aum  of  two  thooaand  doUara^  if  an  nnaatiafled  defalcation  of  tlie  pEine^al 
exceeds  that  aam,  althoogh  each  defalcation  ia  leaa  than  twenty  thooaand 
ddlara.    f<L 

8.  Equitt  BacxKurms  Bight  of  Subxtt  to  Pat  oit  Nots  on  QBiLnAnoir 
ov  Pbingipal  Dbbtob,  and  be  aabrogated  to  the  rights  of  the  creditor. 
Rueker  v.  jSdbkutm,  412. 

4»   SUBITT  IS  HOT  DUGBABOXD  XnXLEBB  CbSDROB  SOHi  Son  AOT  BT  WKlOm 

Hb  Dbpbiybs  Htmbbt.t  of  the  right  of  proceeding  at  law  in  the  coUecticn 
of  the  obligation.  Without  such  act,  an  extension  of  time  or  giving  in* 
dulgence  will  not  releaae  or  exonerate  the  surety.    Id. 

A.   SlTBBTT  IB  DiaOHARQBD  WHBBB  CbBDITOB  MAXBS  AftBBBIfBWT  WhIOB  Bb- 

T0P8  Him  from  pursuing  his  remedy  against  the  debtor.    Id. 
6u  Covxnabt  vot  to  Sub  upon  Olade  ganbot  bb  Plbadbd  to^  abb  Fbb- 
SBBTB  No  Bab  to,  Aotion  on  Snon  Claim.    The  only  remedy  of  the 
covenantee  in  aoch  a  case  is  a  suit  for  damagea  on  the  covenant  or  agree 
ment.    Id. 

7.   SUBBTY  19  not  DiBOHABOBD  BT  ExPBBSS  Ck>VBNABT  NOT  TO  SUB  FBINOIPAL 

Dbbtob  iob  Gbbtain  ob  Pbescbibbd  Timb,  becauae,  notwithstanding 
the  agreement^  auit  may  be  commenced  at  any  time.    Id. 
%.  SuBXTT  IS  NOT  DiscHABGBD,  whcre,  for  a  Valuable  ocnaideration,  the  holder 
of  a  note  givea  an  extended  time  for  payment  to  the  principal  debtor,  but 
reeervea  to  >ii"i«Alf  the  right  to  sue  whenever  required  by  the  surety.    Id. 

See  GuABDiAN  and  Wabd;  Nbgotiablb  Instbumbntb,  22,  24. 

SURVEYS. 

L  Allotmbnt  BT  Plan  mat  Indicatb  with  CBBTAiNTr  Logatdon  or  Each 
AND  BvBBT  Lot,  although  no  lot  lines  may  in  fact  have  been  run  out; 
if  the  lota  can  be  made  certain,  that  will  be  auffident.  WtU»  v.  Jackaom 
Iron  Mfg.  Co,,  576. 

S,  In  Nbw  HAMPraiBB,  Coubsbs  in  Dbbd  abb  Pbbsumbdto  havbbbbn  Run 
AoooBDiNQ  TO  Maonbtio  Mbbidian,  uulcaa  there  is  something  in  the 
instrument  to  indicate  a  difierent  method.  And  the  word  *'  due  "  pre- 
fixed to  the  oonraea  will  not  justify  the  inference  that  a  difRnrent  method 

I  Is  intended.    Id. 

See  BouNDABixs;  Dxbds,  5. 
i 
I  TAXATION. 

L  Whbbb  Obioinal  Papbbb  ToucHma  Salb  ov  Landb  iob  Tazbb  Filbd  ni 
Glbbx'b  Qnioi  abb  Dbbtbotbd  bt  Fma,  their  oontents  may  be  proved 
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hj  Moonduy  evidenoe  whflre  the  ctae  doei  ndt  dltcliMe  any  better  evi- 
dsnoe.  And  it  la  not  neceflsary  in  raoh  a  oaae  that  the  reoord  ihoald  be 
made  np  anew  under  the  direotioQ  of  the  ooort.  Saeh  reoorda  are  not 
proper  reoorda  of  the  court  itMlf,  bat  are  merely  depoaited  in  the  oflloe 
of  the  derk.     WeUi  t.  JaekBtm  I.  M.  Ch.,  675. 

t»  Whkbs  Singlx  Sum  n  Aiwmsmd  upon  XJimiooBfOBATiD  Plao^  the  treaa» 
nrer'a  warrant  ia  a  list  within  the  meaning  of  the  atatate,  and  the  eer- 
tifioate  of  the  deputy  aecretary  upon  the  copy  of  it  returned  by  the 
collector  ia  competent  eridenoe  of  the  time  of  filing  and  return.    IdL 

IL  CuBX  AT  AuonoK  Sua  iob  Tazib  m  not  OmcBa  making  or  oontroUiBg 
the  aale,  and  may  become  a  purchaaer  thereat.    Id. 

4  Ir  PoBHON  ov Tbaot  Known  ab  "Saboint'b  Pubohau "  had  bebh  An- 
NNXXD  by  the  legiaUtore  to  the  town  of  Jackson,  what  remained  would 
oooatitute  ''Sargent's  Purchase,'*  and  be  liable  for  the  proportion  of 
taxes  aasigned  to  that  location.    Id, 

IL  Fact  that  Pabtt  Skes  up  Claim  unsbb  Oonyxtangi  ibom  Obrtazv 
PnsoN  does  not  prevent  him  from  also  setting  up  tax  title,  if  he  haa 
acquired  such,  nor  from  relying  upon  mere  possession.    Id, 

C  Tbaot  of  Lans^  though  UNiNHABmD^  MAT  Bs  Pbopxrlt  Tazbd.   Id. 

7.  Adtsbxisbmknt  ov  Saia  ov  Land  iob  Tazbb  nxxd  not  bb  Postbd  in 
uniaoorporated  place  which  ia  not  inhabited.    Id, 

$k  Shabbb  ov  Stock  in  Fobxion  Manutaotubino  Cobfobatidn  abb  Pxb- 
flONALTT,  and  if  owned  by  oitixens  of  Massachusetts  are  taxable  there 
for  their  full  Tslue,  without  deducting  the  value  of  machinery  and  real 
eetate  *^^«gwTg  to  the  corporation,  which  is  in  the  place  of  its  coiporate 
exirtenoe^  and  there  taxed.    Dwig^  ▼.  ifc^or,  149. 

See  Dbedb,  6;  JBminxmt  Domain. 

TELBQRAPHS. 

L  Tblbobaph  CkxMFANiXB  MAT  Spboiallt  Ldut  thbib  LxAKLmBB,  but  win 

not  be  protected  from  the  ooosequences  of  gross  negligence.    ,W<mm  t, 

Wtatem  Unkm  Tekgrapk  Co.,  395. 
t>  It  IB  not  Unbbabonablb  iob  Tblbqbaph  CkxMPANixs  to  Rbquirb  Rkpb- 

TinoN  of  meassge^  or  otherwise  the  company  will  not  be  liable  for  any 

etxor  in  its  ttanBiwissioni     Id, 

TIME. 

QuiBnoN  OF  RiABOTffAWM  Tnn  u  QBDiNABiLr  MixxD  Onb  of  Faot  anb 
Law.    Botkr.  B^^lbhSS,  L,  B,  B,  Co,^  736. 

TRBSPASa 

I  L  WHXBBGm  of  AcmoN  n  Ddtubbanob  of  Plaintiff'b  Possbbsion,  what- 
ever was  done  after  the  breaking  and  entry  ia  but  aggravation  of  dam- 
ages.   Adam  v.  Blodgett,  669. 

%  VhAisnww  IN  Tbxspabs  mat  Elbct  Ant  Bat  Pbiob  to  Datb  of  hib 
Wbit  as  the  time  when  the  defendant  forcibly  entered  upon  his  land 
and  converted  property  thereon  to  his  own  use,  and  the  defendant  may 
be  compelled  to  pay  the  highest  market  value  for  the  property  taken  at 
the  place  of  the  conversion,  with  interest  thereon  from  iike  time  of  the 
taking  to  the  day  of  the  triaL    Id, 

IL  JuBT  MAT  Dbtebminb  Damaoes  IN  Tbbspabs  bt  Makxng  Faib  AvxBAaB 
OF  Salbs  of  the  same  kind  of  property  made  near  the  time  and  plaoa  of 
the  oonversion,  and  both  before  and  after  the  taking.    Id, 
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4.  Johtdbr  or  Pasties.  —  An  individnal  may  be  joined  as  party  defendanl 
in  an  action  against  a  corporation  for  trespaas.  Brokaw  v.  New  Jenep 
R.  R,  etc  Co.,  659. 

See  CoBPORATioNs,  9,  11. 

TROVER. 
See  Co-tenancy,  12;  Dahaoes,  3;  Fectitbeb. 

TRUSTS. 

1.  Trustee  ex  MALsncio  of  Land  Sold  undeb  Mobtoaoe  FoBBCLOflUBB. — 
If  one  makes  a  parol  agreement  to  bny  at  a  forecloenre  sale  for  the 
mortgagor,  and  prevents  others  from  bidding  by  declaring  snch  to  be 
his  purpose,  and  thus  acquires  the  title  at  a  price  greatly  below  its  valne, 
and  he  afterwards  attempts  to  claim  the  property  for  his  own  benefit 
after  leaving  the  mortgagor  in  possession  for  several  years,  the  law 
makes  him  a  trostee  ex  tnalefieia,  and  equity,  notwithstanding  the  stat- 
ute of  frauds,  will  treat  him  as  a  trustee  for  the  owner,  and  on  tender  to 
him  of  the  porchase-money  and  interest,  he  will  be  oompeUed  to  oooTey 
the  property  to  the  party  equitably  entitled  to  it.    Rjfan  t.  Doac,  690. 

t,  PuBCHASER  BuYiNo  voB  OwNEB  IS  Tbubteb.  If  property  is  about  to  be 
sold  under  legal  prooeedings,  snd  one  agrees  to  purchase  for  the  owner's 
benefit,  and  by  artifice  prevents  others  from  bidding  at  the  sale  by  de- 
oUiring  that  he  was  to  buy  f cnr  the  owner,  whereby  the  property  was  sdA 
at  a  great  sacrifice,  he  will,  if  he  afterwards  endeavors  to  keep  the  prop- 
erty himself,  be  declared  a  trustee  for  the  person  defirauded.    IdL 

IL  Tbustbb  Apfointed  bt  CiouBT  or  Equttt  to  Sell  Real  Estate  CAinror 
But  at  Such  Sale,  either  on  his  own  account  or  as  the  agent  of  a  third 
person.     Narih  BaUmort  Building  Auodaiion  v.  OaidweU,  67. 

4»  Ir  Tbusts  abb  Absolutblt  Void  ubdbb  Euia  aoainst  PxBFBTUinEi^ 
Isgaci^  springing  out  of  them  must  also  be  regarded  as  void.  Banmm 
T.  Ba/rwunf  88. 

i^  Ir  FowBB  to  Lease  iHaLUDXD  nr  Tbubt  d  Vois^  beoanse  of  invalidity  of 
the  trust  under  the  rule  agsinst  perpetnities»  the  right  to  share  in  the 
distributioQ  of  the  rents  given  by  the  instrument  creating  the  trust  wiU 
neosssarily  faJL    Id. 

C  Dbvub  nr  Tbubt  is  Void  uhdib  Bulb  AOADnrr  Pebpetuxxus,  where  the 
testator^  after  empowering  and  directing  trustees  named  to  lease  his  hotel 
property  snd  apply  the  rents»  provides  that  "the  period  daring  which 
my  trustees^  and  their  heirs  and  successors,  shall  have  the  power  and  are 
required  to  lease  as  aforesaid  shall  be  so  long  as  my  said  children,  or 
any  ehildren  or  desoendants  of  them,  or  any  of  them,  left  by  them,  or 
any  of  them,  at  the  death  of  them,  or  any  of  them,  shall  live;  it  being 
understood  that  any  lease  made  during  the  period  aforesaid  shall  have 
full  effioct,  and  oontinue  for  its  stipulated  term,  notwith standing  the  ces- 
sation of  all  of  said  lives  before  the  end  of  the  term  ";  for  under  these 
provisions  the  period  for  continuing  the  trust  or  power  to  lease  may  ex- 
tsod  so  as  to  embrace  persons  and  lives  not  m  esse  at  the  time  of  the  tes- 
tator's death.    Id. 

f  •  Whebx  Tbust  is  Void  ukdeb  Bulb  aoainst  Pebpetuitibs,  a  power  to 
lease  which  is  not  a  mere  power  distinct  from  the  trust,  leaving  the  act 
to  be  done  at  the  will  of  the  party  to  whom  it  is  given,  but  is  mixed  and 
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blended  with  the  trnst,  and  is  as  imperative  in  its  ezecatioii  M  the  trail 
itself,  ia  also  void.      Id, 

See  Dkkm,  2-4;  Vkndob  and  Vsndbb. 

USAGE. 

Ubaob  ov  Tbadb  cannot  bx  Estabushsd  which  ingrafts  on  a  contract  of 
sale  a  stipulation  or  obligation  different  from  or  inconsistent  with  the 
rule  of  the  common  law  on  the  subject;  so  a  usage  repugnant  to  the  terms 
of  a  contract  is  inadmissible  to  control  it.     Boardman  v.  Spooner,  196. 

VENDOR  AND  VENDEE. 

1.  Unilateral  or  Optional  Oontkact  to  Convkt  Land  or  renew  a  lease, 
without  any  covenant  or  obligation  to  purchase  or  accept,  and  without 
any  mutuality  of  remedy  or  consideration,  will  not  be  enforced  in  equity; 
but  if  made  upon  proper  consideration,  or  if  the  consideration  forms  part 
of  the  contract  or  lease,  it  may  be  enforced.     BawraUy  v.  Warren^  CI. 3. 

%  RiGBTs  OF  Vendee  under  Contract  for  Conyetance  of  Land  upon  pay- 
ment of  purchase- money  cannot  be  forfeited  by  the  vendor,  though  de- 
fault  has  been  made  in  the  payment  of  the  price,  while  he  has  no  title 
to  convey,  and  is  not  in  a  position  to  perform  his  part  of  the  contract. 
Cotwene  v.  Blumrkh,  230. 

H  One  Who  Pctrchases  Tttlb  and  Riobts  of  Vendor  and  Vendee  with 
knowledge  of  the  equities  of  a  vendee  of  the  latter  becomes  liable  to 
the  same  extent  and  in  the  same  manner  as  the  persons  from  whom  he 
bought.    Id, 

4k  Fair  Settlement  of  Oonflictinq  Claims  between  Parties  is  Binding 
upon  Them,  though  they  may  have  yielded  legal  rights;  and  the  law 
should  favor  and  encourage  such  settlements.    Id. 

f.  Vendor  mat  Elect  to  Treat  either  as  Trespasser  or  as  Tenant  at 
Will  one  who  with  his  consent  enters  upon  land  under  a  contract  of  pur- 
chase, but  fails  to  pay  as  he  agreed;  and  he  may  maintain  against  him 
either  trespass  or  asgumpnt  for  use  and  occupation.  Woodbury  v.  Wood- 
bury,  655. 

C  Lapse  of  Tims  Alone  cannot  Terminate  Contracts  for  Sal£  of  Land 
conditioned  to  be  void  at  the  election  of  the  vendor  upon  the  failure  of 
the  vendee  to  fulfill  the  covenants,  conditions,  and  agreements  thereof; 
for  time  is  not  of  the  essence  of  the  undertaking  to  pay  money  by  such 
contracts,  and  default  in  payment  must  be  followed  by  some  act  of  the 
vendor  indicating  his  election  to  consider  the  contract  at  an  end.  Con- 
verse  v.  Blumrkh,  230. 

7.  Vendor  of  Land  mat  Reservk  Assignable  Right  to  Take  Wateb 

from  a  spring  situated  upon  the  land,  through  pipes  uf  certain  dimensions, 
with  the  right  to  enter  upon  the  laud  to  make  repairs,  upon  payment  of 
the  damages  caused  thereby;  and  such  right  need  not  be  limited  as  to  the 
place  or  manner  of  its  enjoyment,  nor  annexed  to  any  particular  estate. 
Ooodrldi  V.  Burbank,  161. 

8.  Vendor's  Lien  does  not  exist  in  favor  of  an  assignee  of  a  note  for  pur- 

chase-money assigned  after  conveyance  of  the  land  to  the  wife  of  ths 
vendee.     Mataty  v.  Qwion,  287. 
9l  In  Agreement  to  Convey,  Words  that  party  '*  shall  have  the  privilege  of 
purchasing  "  are  sufiicient  in  equity  to  entitle  him  to  a  conveyance  i>f  all 
the  estate  of  the  vendor  at  the  time  of  the  contract,  although  such  words 
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are  not  bo  compreheinsive  aa  a  positive  agreement  to  oonTey,  which  mean^ 
when  not  qnalified  by  words  or  circnmBtanoea,  to  oonvey  the  fee.  JTIcmn 
ralty  v.  Warren,  613. 

10.  Wh£be  under  Ck>NTRACfT  TO  CovTEY  the  Vendee  requires  a  marketable 
title,  and  the  wife  of  the  vendor  refuses  to  join  in  the  conveyance,  equity 
will  not  compel  the  vendor  to  procure  a  conveyance  or  release  by  hit 
wife,  or  require  him  to  furnish  indemnity  against  her  right  of  dower, 
unless  in  cases  of  clear  fraud.    Id, 

11.  Tbustex  ukdsr  Debd  Givimo  Hoc  Powsb  to  Sxll  and  Covytt  cam 
Skll  and  Ck>NVST  SuoH  Trrui  only  as  is  vested  in  him  by  his  convey- 
ance. Such  an  agent  has  no  authority  to  bind  his  principal  or  grantor 
by  a  covenant  in  his  name.     Barnard  v.  Duncan,  416. 

12.  Tbu8tbe*s  Oontxtanob  uvdxb  Powzr  to  Sxll  and  Oonyxt  jb  Vaud 
wiTHorr  Wabbantt  ob  Fxb80Nal  Coyknants.  In  fact,  there  can  be 
no  warranty  of  title  on  such  sales,  and  all  purchasers  are  bound  to 
know  it.    Id. 

13.  AuTHOBrrr  to  Contxt  Mxrxlt  Gives  No  Tmft.tkd  Powxb  to  ICaxb 

OOVXNANTB.      Id, 

14.'  Trustee  cannot  be  Bbquzbbd  to  Bnteb  into  Ant  Personal  Ck>?a- 
NANTS  lOB  Title,  or  against  enoumbranoee  generally,  where  he  has  sold 
real  estate  under  a  deed  of  trust.  He  seUs  in  his  fiduciary  capacity  mdj, 
and  acts  as  a  mere  agent  to  sell  and  convey,  and  aa  a  trustee  to  ezeonto 
the  trust  declared.    Id, 

16.  Usual  Trustee  Ck>YENANT  against  Acts  and  Enoumbbanobs  I>ohb  <m 
SuEFEBED  BY  HiifSELF  is  the  only  one  which  can  be  required  of  a  tnia* 
tee  executing  a  mere  naked  power  of  sale  under  a  deed  of  trust.    Id, 

16.   PUBOHASEB  MUST   TaBE  NoTICE  OT  TiTLE  AND  1X8  BErXOTS  AS  It  AjN 

PEABS  of  Reoobd,  where  he  buys  at  a  sale  made  by  a  mortgagee  or  trua* 
tee  under  a  power  to  sell  for  the  payment  of  debts.  He  cannot  legally 
demand  covenants  for  title  contained  in  the  conveyance  to  the  trustee. 
Id, 

17.  Vendob  is  Exempted  tbom  Personal  Responsibilitt,  wuen.  — Trustee 
having  power  under  deed  to  sell  and  convey  real  estate,  as  well  as  execu- 
tors, administrators,  guardians,  mortgagees,  assignees  for  the  benefit  ol 
creditors,  and  other  like  trustees,  who  have  no  other  interest  in  the  prop* 
erty  than  a  legal  title  with  power  to  sell  and  convey,  are  exempted  from 
responsibility  in  making  sales,  except  where  fraud  exists,  or  where  they 
voluntarily  enter  into  personal  covenants  of  warranty.     Id, 

18.  Waiver  op  Demand  fob  Trustee's  Covenant,  and  of  Objections  to 
Tbusteb's  Deed.  —  Vendee  may  Lawfully  Demand  Ordinary  Trus- 
tee Covenant  of  Trustee  who  sells  to  him  under  power  of  sale,  as 
the  trustee  cannot  object  to  covenanting  against  acts  or  encumbrances 
done  or  suffered  by  himself;  but  if  the  vendee  absolutely  refuses  to  com- 
plete his  purchase  unless  a  deed  with  full  general  warranty  of  title  is 
tendered,  it  amounts  to  a  waiver  of  any  demand  for  a  covenant  against 
the  trustee's  own  acts  merely,  and  of  all  objections  to  the  deed  that  was 
tendered  because  of  its  not  containing  such  a  covenant.     Id, 

19.  Where  Purchaser  Buys  Real  Estate,  and  Takes  Deed  without 
Covenant  of  Warranty,  He  Takes  Risk  of  Title  on  Himself.  Me 
must  examine  the  records  and  title  for  himself,  aud  bo  far  the  rule  of 
cavcal  emptor  may  be  said  to  apply  to  him.  But  misrepresentations  or 
suppression  of  material  facts  are  matters  collateral  to  the  written  con- 
tract or  deed,  and  may  be  inquired  into  on  the  ground  of  fraud.     Id, 
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n.  VxNDOB  MUST  DnoLosi  All  Matxbial  Vaoib  of  WmoH  Vm  Khowb 

VbNDKB  to  BB  lOKORAllT.      Id. 

tl.  Thsbs  KAY  u  Fraud  nr  SupFBiaaiirG  akd  Ck)iroxALnro  Matxbia& 
Facts,  as  weU  as  in  direct  miareproentfttion,  if  the  other  party  la  know* 
ingly  Buffeired  to  deal  ander  a  delusion.     Id, 

fSL  Vendor  must  Discloss  Detbcts,  when.  —  At  Sale  bt  Teustib  undbb 
Power,  where  the  ftbots  or  means  of  information  conoeniing  the  condi- 
tion and  value  of  the  thing  sold  are  equally  accessible  to  both  parties^ 
and  nothing  is  said  or  done  which  tends  to  impose  on  the  other,  or  to  mis- 
lead him,  there  is  no  fraud  of  which  the  law  can  take  notice;  but  where 
material  facts  are  accessible  to  the  Tender  only,  and  he  knows  them  not 
to  be  within  the  diligent  attention,  observation,  snd  judgment  of  the 
other  party,  he  is  bound  to  disclose  those  facta,  and  make  them  known 
to  the  purohaaer.    Id, 

flSL  New  Koticb  is  Rbqitibxd  iob  Kbw  Sale.  Where  the  trustee  in  a  deed 
of  trust  with  a  power  of  sale  gives  notice  for  a  certain  number  of  day% 
advertises  the  property,  and  puts  it  up  for  sale  at  puUic  auction,  and 
the  property  is  struck  off  to  a  bidder,  the  trustee  cannot  upon  the  same 
day  resell  the  property  because  the  purchaser  refuses  to  complete  his 
contract;  there  must  be  a  new  publication  of  notice.    LL 

M.  Measure  ov  Dakaoes  wherb  Purghaseb  at  Taubibe's  AuonoN  Salb 
Refuses  to  Pebform  his  Contract,  and  the  property  is  resold  on  the 
same  day  within  the  hours  mentioned  in  the  advertiiiement^  but  at  aa 
enormous  sacrifice,  in  consequence  of  most  of  the  bidders  having  departed* 
is  not  the  difference  in  price  between  the  two  sales,  though  it  would  be 
the  proper  criterion  of  damages  actually  sustained  if  the  latter  sale  had 
been  fairly  made  on  proper  notice;  but  even  that  would  not  be  condu* 
sive.  The  common-law  rule  is  to  give  no  more  damages  than  the  actual 
loss  sustained;  and  where  the  property  is  shown  to  be  still  worth  aa 
Buich  as  was  bid  for  it^  the  damagea  can  be  little  more  than  «mwi«Ml-   /d^ 

See  Brokbbb. 

WARRANTY. 

See  Sales. 

WATERS. 

BuBFAOB  Watbb.  —  Owner  of  land  adjoining  highway  may  erect  upon  his 
land  a  dam  or  obstruction  to  prevent  water  flowing  through  a  culvert 
which  the  public  had  built  for  the  purpose  oif  draining  off  the  surface 
water  upon  the  road.  Provided  he  does  not  exceed  the  limits  of  his  own 
land,  he  may  do  anything  to  prevent  the  surface  water  upon  the  highway 
from  being  drained  upon  his  premises.     Franklin  v.  FuiSf  194. 

See  Riparian  Rights. 

WILLS. 

1.  Last  Will  and  Tbstaicent  is  Inoperative  and  Void  where  its  existence 

is  made  to  depend  upon  a  contingent  event,  which  comes  to  pass.     Magm 

V.  McNkU  354. 
%  Declarations  of  Testator  are  Incompetent  as  Evidence  to  add  to,  ex« 

plain,  or  in  any  manner  control  the  construction  of  a  will.     Id, 
IL  Evidence  as  to  Ck>NDiTioN  or  Mind  of  Testator  after  Making  hoi 

Will,  which  depends  for  its  existence  and  operation  on  the  non-happen- 
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ing  of  an  erent  which  comes  to  pass,  is  irrelevant,  and  ihoiild  be  «k- 
daded.    Id. 

4.  CoNOTRUcnoir  akd  Effbct  or  Will  are  QuEsnoFS  ov  Law  fob  Couki; 
and  not  matters  of  fact  for  the  determination  of  the  jnry.  Whether  a 
paper  offered  in  evidence  is  testamentary  in  its  character,  or  whether  it 
is  to  take  effect  ahsolutely,  or  only  on  condition,  is  to  be  determined  by 
proper  instructions  of  the  court  to  the  jury.     Id. 

ft.  Whxbs  TsaTATOB,  ATTEB  HAVDfo  Devised  IK  Tbust,  Pbovidbs  as  f oUowb: 
"  Should  my  views  in  the  above  first  article  of  this  will  be  disappointed, 
so  that  judicially  or  otherwise  a  sale  should  take  place  of  said  City  Hotel 
buildings  and  grounds  during  the  life  of  my  children,  it  is  my  will  and 
I  direct  that  my  trustees,  or  any  court  of  equity,  shall  cause  the  pro- 
ceeds of  sale  to  be  invested  in  mortgage  or  ground-rents,  or  in  debt  of 
the  United  States  or  of  the  city  of  Baltimore;  and  that  subject  to  the 
payment  of  one  third  of  the  income  of  the  investment  to  my  wife  during 
her  life,  the  said  investment  shall  be  for  the  benefit  of  my  children  dur- 
ing their  lives,  and  alter  their  deaths  shall  be  the  property,  for  the  shares 
of  the  decedents,  of  their  respective  children  or  descendants,  per  Utrpet; 
the  children  or  descendants  of  such  of  my  children  as  shall  have  died 
before  the  investment,  taking  as  their  absolute  property,  and  per  sfirpei^ 
the  shares  to  which,  if  they  had  lived,  the  deceased  would  have  been  en- 
titled," —  held,  that  as  equity  treats  as  done  that  which  ought  to  be  done, 
if  upon  the  foilure  of  the  first  article,  parties  became  entitled  to  the  pro- 
oeeds  of  sale  when  effected,  they  would  have  a  right  to  resort  to  a  court 
of  equity  for  a  sale  which  would  produce  those  prooeeds;  and  that  in 
mbstance  the  will  is  the  same  as  if  it  directed  a  sale  to  take  plaoe  in  case 
the  views  in  the  first  article  could  not  be  carried  out.  Barman  v. 
SoTffMim,  88« 

6b  Pbobatb  Ooubts  mat  Amor  to  Pbobate  Oodioil  ov  Will  which  it  baa 
already  admitted  to  probate,  though  the  codidl  is  written  upon  the  back 
of  the  same  leaf  upon  which  the  will  is  written,  and  even  after  the  time 
for  appealing  from  the  decree  has  passed,  if  such  codicil  escaped  atten- 
tion, and  was  not  passed  on  at  the  time  of  the  probate  of  the  origiiial 
wilL     Water*  v.  SUchney,  122. 

7.  Pbobatb  or  Will,  when  Objectionb  abb  Filed  as  soon  as  the  paper  la 
propounded,  should  not  be  taken  until  after  the  objections  are  dia- 
posed  of.    J<mes  v.  Moeeley,  2Sn. 

%,  Implied  Revocation  or  Will  cannot  be  shown  by  the  declarations  of  the 
testator,  unless  a  material  change  appears  in  his  condition,  creating  new 
moral  duties  and  obligations.  The  change  must  be  in  material  relationa, 
and  not  in  mere  sentiment  or  feeling.     Id, 

9.   EVIDE2ICB  or  lUCONCILIATION  TO  ChILD  INTENTIONALLY  OmITTBD  rBOM 

Will,  and  of  the  dying  declaration  of  the  testator  that  he  wanted  his 
children  all  to  be  equal,  is  not  admissible  to  show  an  implied  revocation 
of  the  will.  Id. 
10.  Inoomfetent  Witness  as  to  Sottndness  ob  Unsoxtndness  or  Testatob's 
Mind.  — The  opinion  of  a  witness  who  did  not  attest  the  ezecutbn  of  a 
will,  and  who  is  not  specially  qualified  by  scientific  knowledge  to  judge 
of  the  soundness  or  unsoundness  of  the  testator's  mind,  is  not  competent 
evidence  as  to  that  fact.  In  testifying  as  to  matters  within  his  own 
observation,  bearing  upon  the  competency  of  the  testator,  he  may  char- 
acterize as  rational  or  irrational  the  acta  and  declarations  to  which  he 
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Iwtiflta;  bat  his  exunination  most  be  limited  to  hie  own  <)onc1mi<ine 
from  the  epeoiflc  facta  he  diadooea.  Chpp  t.  JWIertfon,  680. 
II.  Sams.  — Bxgiftion  to  This  Ruu  n  Adiieitbd  in  Cabs  ov  ATmmia 
Oft  SuBflGBiBiiro  WiTNnBB  TO  WiLL,  whoae  opiniona  are  alwaya  com- 
petent^ and  are  admitted  ex  neoemUaU  aa  throwing  light  npon  the  rat 
peito.  They  may  atate  their  own  oonTiotiona  aa  to  the  teatator'a  oapadty^ 
.  for  they  were  immediate  actora,  and  may  well  retain  a  reoolleotion  ol 
the  general  reaolt  of  their  obeerratiaa  alter  the  partioolar  circamstanoea 
have  been  effiM)ed  by  lapae  of  time.    Id. 

IS.  JUDOMENT  AT  LaW  WILL  BB  RlYDtSID  WHIHB  IlOBOPXR  EviDIMGft  WAS 

ADKimD;  aa  where  a  witneaa  who  did  not  atfceet  the  exeontioQ  of  a  will, 
and  was  not  qualified  to  apeak  aa  an  expert^  waa  permittod  to  testify 
generally  that  in  hia  opinion  the  teetator  waa  of  aoond  mind;  bat  this 
role  haa  its  limitationa  in  eqoity.    Id. 

U.  Oh  Appeal  fbom  Dbgkxi  op  Sukbooatb,  Rkview  la  im  Natusb  op  Rb- 
BKABnro  19  Equity;  and  the  admiarion  of  improper  eyidenoe  on  the 
original  hearing  before  the  aorrogate,  aa  where  a  non-expert  or  non-pro- 
f enional  witneea  waa  permitted  to  testify  aa  to  hia  opinion  of  the  testa- 
mentary capacity  ol  the  teetator,  famiahea  no  ground  for  reversing  the 
decision  in  the  anpreme  coort^  if  the  facta  established  by  legal  and  oom- 
petent  teatimony  are  plainly  saffident  to  uphold  it.    Id, 

14.  Pbobatb  op  Will  should  not  bb  Bbjboixd  Sdcplt  bbcauib  TftRATcn» 
in  Othbb  Rbspbctb  CkniPKiKNT,  entertained  the  mistaken  idea  that  hia 
eldsat  daughter  waa  illegitimate,  if  such  idea  waa  not  the  eflbot  el  aa  in- 
nae  delusion,  but  of  ili^t  and  inadequate  evidence  acting  upon  a  sus- 
pioions,  jealoaa,  weakened,  and  failing  mind.    Id, 

WITNESSES. 

I.  Woman  is  Inoompbtbnt  as  Witnb8s  AOAiNsr  Man  to  Wbok  8hb  was 
Marbibd  four  years  alter  aeparation  from  her  first  husband,  from  whom 
■he  had  heard  nothing  for  aixteen  yeara  aince  the  second  marriage.  The 
preaumption  of  the  wif e'a  innocence  in  marrying  again  will  overcome  any 
presumption  that  a  man  not  heard  from  for  four  years  before  her  second 
marriage  and  sixteen  yesrs  afterwards  waa  alive  and  her  lawful  huaband 
when  ahe  married  the  aeoond  time.    Kdly  ▼.  Drtm^  138. 

t.  Husband  is  Inoompbtbnt  WrrNsas  iob  Wm  in  a  dvil  auit  in  which  aha 
is  a  party.    Oramer  v.  Brfcrd^  594. 
I  I.  CouBT  is  Bound  to  Intbbpbbb  and  Vaaaas  Wixnxbb  when  the  inter- 

1  rogatoriea  put  to  him  upon  orosa-examinatian  tend  to  impute  crime,  or  to 

diagrace  him.  And  an  accompUoe  offered  aa  a  witness  for  the  state  ia 
entitled  to  this  protection.    8taU  v.  Siaplet,  666. 

4.  QuBsnoN  whbthbb  Witness  oould  Fobm  Opinion  pbom  Appearance 
aa  to  the  capacity  of  an  engine  to  draw  a  train  ia  properly  overruled 
where  the  witnesa  ia  not  claimed  or  ahown  to  be  an  expert.  ^tMoa  v. 
Cleveland  etc.  B.  B.  Cc^  262. 

6.  Questions  AsEnra  Witnbsb  whetheb  ob  not  He  is  Acquaintbd  with 
Sionatubbs  to  certain  deed%  and  whether  or  not  they  ue  genuine,  are 
1  not  leading.     WeUa  v.  Jadmm  Iron  Hfg,  Co.,  676. 

\  6b  Question  AsEiNa  Witness  to  State  What  He  Knows  in  Repbbbnoe 

TO  EzEccnON  OP  Inglosed  Paper  ia  not  leading.    Id, 

\  See  AoBNCT,  9;  Attachment,  6;  Attornet  and  Client;  Ck>MM0N  Oar- 

\  BIBBS,  20;  Deposxiions;  Stidbnoi^  &-7|  Jubt  and  Jubobs,  1;  Nui- 

sance; Wills. 
AM.  Dbc.  Vol.  XC— 64 
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